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On  offering  the  Third  Edition  of  this  Work  to  the 
public^  it  is  necessary  that  some  apology  should  be 
made  for  the  delay  which  has  occurred  since  it  was 
first  advertised  as  preparing  for  publication  : — A  period 
of  six  years  having  elapsed  since  the  second  edition 
made  its  appearance,  the  accumulation  of  new  cases 
was  gn^eat,  and  the  consideration  of  them  occupied  a 
much  longer  time  than  had  been  anticipated.  It  may 
be  observed  that  the  work  has  increased  in  bulk; 
this  was  also  unavoidable,  as  the  Editor  has  endea- 
Youred,  by  noticing  all  the  modem  cases^  and  many  of 
them  at  some  length,  to  carry  out  the  Author's  inten- 
tion of  rendering  the  work  useful,  not  merely  as  a 
treatise  on  the  principles  affecting  the  law  of  con- 
tracts, but  as  a  useful  book  of  reference  and  a  compa- 
nion in  court  or  on  the  circuit.  He  trusts  that  such 
has  been  the  result  of  his  labours ;  at  all  events,  that 
the  high  character  which  the  work  had  gained  will 
not  have  suffered  by  the  alterations  and  additions  he 
has  made. 
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Some  parts  of  the  work  have  been  entirely  re- 
written, and  the  Index  and  Table  of  Cases  have  been 
remodelled;  the  Editor  has,  however,  retained  as 
much  of  the  original  text  as  he  consistently  could. 

Whilst  the  work  has  been  in  the  progress  of  print- 
ing, some  few  cases  have  necessarily  been  reported ; 
these  the  Editor  has  been  enabled,  where  they 
have  effected  any  material  alteration  in  the  body  of 
the  work,  to  introduce  by  cancelling  the  pages  to 
which  they  have  reference ;  others,  which  are  merely 
confirmatory  and  illustrative  of  the  principles  laid 
down  in  the  text,  have  been  collected  in  the  Ad- 
denda. The  Editor,  therefore,  trusts  that  the  work 
mav  be  found  to  contain  a  reference  to  all  the  cases 
which  have  been  reported  on  the  subjects  discussed 
up  to  the  present  moment. 


TOMPSON  CHITTY. 


6,  Pump  Court,  Temple, 
November  2,  1 840. 
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I  HAVE  endeavoured  to  render  this  work  not  only  an 
elaborate  and  complete  treatise  on  the  principles  of 
the  Law  of  Contracts,  illustrated  and  explained  by 
practical  cases^  but  also  a  useful  Nisi  Prim  book  on 
the  very  many  important  subjects  which  it  embraces. 

In  order  to  attain  the  former  object,  I  have  care- 
fully examined  the  most  approved  elementary  works 
upon  Contracts, —  Foreign  and  English, — and  the 
many  excellent  judgments  pronounced  by  our  courts 
in  reported  cases. 

With  the  same  view  I  have  in  general  attempted  to 
explain  the  reasons  upon  which  the  cases  referred  to 
have  been  determined;  to  reconcile  decisions  appa- 
rently of  a  conflicting  nature ;  and  to  point  out  those 
cases  which  seem  not  to  be  supported  by  principle. 

That  the  work  may  aspire  to  some  rank  amongst 
practical  Nisi  Prius  publications,  I  have  in  this  Edi- 
tion not  only  given  with  great  care  the  facts  of  the 
more  important  or  leading  cases, — ^so  that  the  work 
itself  may  furnish  ready  grounds  for  argument^  and 
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easy  means  of  correcting  any  false  deduction,  or  ex- 
plaining any  obscurity  of  the  author, — ^but  I  have  also 
introduced  many  additional  subjects,  and  amplified 
such  as  appeared  to  me  to  be  too  slightly  noticed  in 
the  former  edition : — I  allude  chiefly  to  the  law  affect- 
ing contracts  for  the  sale  of  Real  Property ; — and  that 
relating  to  Landlord  and  Tenant: — Fixtures; — Hus- 
band and  Wife ; — Partners ; — Principal  and  Agent ; — 
Principal  and  Surety,  or  Guarantees  and  Indemni- 
ties;— the  Sale  of  Goods; — the  Action  for  Money 
had  and  received ; — and  Carriers.  The  Stamp  Law  as 
it  relates  to  agreements,  and  receipts,  is  fully  stated. 

The  law  of  Defences  to  Actions  for  Debts  and  upon 
Special  Contracts,  has  also  been  detailed  with  con- 
siderable diffnseness.  No  pains  have  been  spared  to 
render  this  part  of  the  treatise  practically  useful. 
Not  only  are  the  nature  and  validity  of  each  probable 
ground  of  defence  fully  considered,  but  the  mode  of 
pleading  and  of  proving  such  defence  is  also  explained. 

The  Index  has  been  prepared  with  great  care,  and 
will,  it  is  hoped,  give  ready  access  to  the  contents  of 
the  work. 

6,  Pump  Court,  Templb, 
ftZd  May,  \S34. 
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CONTRACTS. 


CHAPTER  L 


Section    L — Of  the  Different  Kinds  of  Contracts,  and  of  the 

Nature  and  Common  Law  Requisites  in  general 
of  a  Contract  not  under  Seal. 

Section    II. —  Of  the  Form  and  Construction  of  a  Contract  not 

tinder  Seal, 

Section  III . — Of  Stamping  Agreements. 


Section  L 

Of  the  Different  Kinds  of  Contracts. 

The  term  Obligation  is  used  by  the  Roman  jurists^  and  by 
Potbier,  in  the  preliminary  article  to  his  Treatise  on  Obligations, 
as  denoting  in  its  proper  and  confined  sense  every  legal  tie  which 
imposes  a  necessity  of  doing  or  abstaining  from  doing  any  act ; 
and  as  distinguished  from  imperfect  obligations,  such  as  charity 
and  gratitude,  which  impose  a  general  duty,  but  do  not  confer  a 
particular  right,  and  from  natural  obligations,  which  have  a  defi- 
nite object,  and  are  binding  in  conscience,  but  afibrd  no  legal 
remedy.  English  lawyers  generally  use  the  word  obligation,  in 
reference  to  agreements,  in  a  more  strict  and  technical  sense, — 
namely,  as  importing  only  a  particular  species  of  Contracts,  that 
VB,  Bands  (a) ;  and  they  adopt  the  term  '^  Contract  '*  when  they 
wbh  to  convey  a  more  extensive  idea  of  a  legal  responsibility 


(0)  Co.  Lit.  172  0.    See  Bro.  Abr.,     tion.  In  Com.  Dig.,  Bonds  are  treated 
RoU.  Abr.,  and  fiac.  Abr.,  tit.  Obliga-     of  under  the  head  Fait. 
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THE  DIFFERENT  KINDS 


resulting  from  the  voluntary  engagement  of  an  individual  to  an- 
other, and  as  distinguished  from  a  liability  originating  in  a  tort 
or  wrong  unconnected  with  agreement  The  term  Contract 
comprises^  in  its  full  and  more  liberal  signification,  every  descrip- 
tion of  agreement,  obligation,  or  legal  tie,  whereby  one  party 
binds  himself,  or  becomes  bound,  expressly  or  impliedly,  to  an- 
other to  pay  a  sum  of  money,  or  perform  oj  omit  to  do  a  certain 
act ;  but  in  its  more  familiar  sense  it  is  most  frequently  applied 
to  agreements  not  under  seal  (ft).  The  term  Agreement  is  rarely 
used  in  relation  to  specialties ;  for,  if  considered  in  its  strict  and 
more  critical  meaning,  it  clearly  imports  a  reciprocity  of  obliga- 
tion (c),  and  in  that  point  of  view  would  not  include  specialties, 
which  require  no  consideration  or  mutuality  of  stipulation.  The 
word  promise  is  used  to  denote  the  engagement  of  a  person,  with- 
out regard  to  the  consideration  for  it,  or  corresponding  duty  of 
the  other  party  (rf). 

It  is  not,  however,  very  material  to  consider  what  particular 
meaning  is  generally  attached  to  these  various  terms.  The  essen- 
tial distinctions  between  the  different  kinds  of  contracts  constitute 
a  much  more  important  subject  of  inquiry.  These  distinctions 
are  clearly  designated,  and  assign  to  each  class  of  contracts,  at- 
tributes and  consequences  of  the  most  marked  character.  They 
demand  a  cursory  notice  before  we  discuss  in  detail  the  only 
subject-matter  of  this  work,  viz.  Contracts  not  under  Seal. 

Contracts,  or  obligations  ex  contractu,  are  of  three  descrip- 
tions, and  may  thus  be  classed  in  their  relative  order  or  degree 
of  superiority: — 1,  O! Record;  2,  Specialties ;  3,  Simyle  Con- 
tracts. 


1 .  Contracts  of  Record. — Contracts,  or  obligations  of  re- 
cord,  are  judgments,  recognizances,  or  statutes  staple  ;  and  these 
are  of  superior  force,  because  they  have  been  promulgated  by,  or 
are  founded  upon  the  authority,  and  have  received  the  sanction 


(6)  And  perhaps  this  is  its  more 
correct  meaning.  See  3  Chit.  Com. 
L.  2;  per  Periam,  J.,  in  Sidenham  and 
Wor  lirtgton*  8  C9ise,2  Leon.  225;  Johns. 
Die.  tit.  Contracts^ 

(c)  Com.  Dig.  Agreement,  (A.  1), 
cites  Plowd.  5  a,  6  a,  See  per  Lord 
Ellenborough,  in  Wain  v.  Warlters,  5 
East,  16;  by  the  court,  in  Saunders  v. 
Wakefield,  4  B.  &  Aid.  595 ;  and 
Lawrence,  J.,  in  Egertony.  Matthews, 
0  East,  308 ;  per  Tindal,  C.  J.  in  I.«y- 


thorpe  V.  Bryant,  2  Bing.  N.  C.  742; 
3  Scott,  238,  S,  C. 

((/)  See  id.  And  the  word  Promise 
is  used  in  this  sense  in  the  late  sta- 
tutes, which  render  writing  and  sig- 
nature necessary  to  give  effect  to  en- 
gagements  (without  any  new  consi- 
deration) to  pay  debts  barred  by  the 
Statute  of  Limitations,  by  a  bankrupt*s 
certificate,  or  by  infancy.  Post,  p.  4, 
note  (q). 
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of  a  Court  of  Record.  These  obligations  bind  the  land  (e) ; 
their  existence  is  in  general  triable  only  by  an  inspection  of  the 
record  itself,  not  as  a  matter  of  fact  (/) ;  and  no  consideration  is 
necessary  to  render  them  binding,  nor  can  they  be  impeached  by 
the  parties  themselves,  even  for  a  defect  apparent  on  the  face  of 
them,  except  by  writ  of  error  (ff).  When,  however,  they  have 
been  obtained  by  any  irregularity  in  practice,  the  court  in  which 
the  action  is  pending  has,  of  course,  the  power  to  set  them  aside ; 
but  they  cannot,  whilst  in  force,  be  impugned  by  the  parties  by 
fleading.  In  general,  the  record  precludes  all  inquiry  into  any 
illegality  of  consideration  or  fraud  in  the  transaction  which 
formed  its  foundation ;  except  that  third  persons,  affected  by  a 
fraudulent  judgment,  may  impeach  it  in  pleading,  or  ti*eat  it  as 
void  (A). 


2.  Contracts  under  Seal. — Contracts,  or  obligations  under 
seal,  or  specialties,  (as  deeds,  bonds,  &c.,)  are  instruments  not 
merely  in  writing,  but  sealed  and  delivered  over  as  deeds,  by  the 
party  bound,  to  or  for  the  benefit  of  the  person  to  whom  the 
liability  is  incurred :  such  sealing  and  delivery  being  a  particular 
form  and  ceremony,  which  alter  the  nature  and  operation  of  the 
agreement.  Neither  a  date  (i),  nor  at  common  law  even  the  sig- 
nature of  the  party  (A),  is  essential  to  the  validity  of  an  instru- 
ment as  a  deed:  but  neither  the  sealing  nor  delivery  can  be 
dispensed  with  {I).  There  may,  however,  be  a  sufficient  delivery 
by  words  only :  and  where  a  party  to  an  instrument  sealed  it, 
and  declared  in  the  presence  of  a  witness  that  he  delivered  it  as 
his  deed,  and  yet  he  kept  it  in  his  own  possession,  but  nothing 

(«)  Tidd,  9th  ed.  935 ;  1  &  2  Vict. 
c.  110,  s.  13. 

(/)  See  1  Chit.  PI.  600 ;  3  «/.  1102 ; 
6th  ed.  The  existence  of  an  Irish 
judgment  is,  howeTer,  triable  in  this 
oonntrr  by  a  jury ;  for  it  can  only  be 
proTed  here  by  an  examined  copy 
upon  oath,  the  veracity  of  which  is  a 
anestion  for  the  jury.  CoUvm  ▼.  Lord 
MattkfWi  5  East,  473.  According  to 
Harrk  v.  Saunders,  4  B.  &  C.  41 1 ,  an 
Irish  judgment  is  not  to  be  treated  in 
this  couDtnr  as  a  record. 

(g)  See  iioses  v.  Macferlan,  2  Burr. 
10O5;  pa-  Lawrence,  J.,  in  Hayroard 
▼.  Ribbons,  4  East,  31 1 ;  3  Chit.  Com. 
L.  10.  As  to  the  jurisdiction  of  the 
coarls  over  judgments  on  fraudulent 


warrants  of  attorney,  see  Tidd,  9th  ed. 
647 ;  Harrod  v.  Hentm,  8  B.  &  C. 
217;  Martin  v.  Martin,  3  B.  &  Ad. 
934. 

(A)  13  Eliz.  c.  5;  27  Eliz.  c.  4; 
Moore  v.  Boumaker,  7  Taunt.  97 ;  2 
Marsh.  392,  S.  C. 

(t)  Bac.  Ab.  Obligation  (C) ;  Com. 
Dig.  Fait  (B  3). 

(k)  Bac.  Ab.  Obligation  (C) ;  2  Bla. 
Com.  304 ;  17  Ves.  479 ;  aliter,  it 
seems  in  those  cases  in  which  signa- 
ture is  required  by  the  Statute  of 
Frauds  in  respect  of  the  subject-matter 
of  the  contract. 

(/)  See  the  different  Abridgments, 
and  Com.  Dig.  Fait;  2  Bla.  C.  340. 
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further  transpired  to  qualify  the  declaration^  or  to  show  that  the 
party  did  not  intend  it  to  operate  immediately^  it  was  held  that 
the  delivery  was  sufficient  to  create  a  deed.  So  where  a  per- 
son made  a  deed  of  gift  of  all  his  real  property  to  his  daughter^ 
and  signed  and  sealed  it^  and,  no  one  being  present  but  the  at- 
testing witnesses^  said^  ^'  I  deliver  this  as  my  last  act  and  deed ;" 
and  after  this  desired  a  third  person  to  keep  it,  and  not  deliver  it 
to  his  grand'daughter  till  he  was  dead^  it  being  suggested  to  him 
that  she  might  otherwise  take  his  property  from  him  in  his  lifetime: 
it  was  held  that  the  delivery  of  the  deed  was  complete;  but  semble 
if  the  direction  to  keep  it  had  been  given  even  before  he  said, "  I  de- 
liver this,  &c.,"  the  deed  would  not  have  operated  as  an  escrow  (m). 
So  a  delivery  to  a  third  person,  for  the  use  of  the  covenantee,  is 
sufficient,  if  the  grantor  part  with  all  control  over  the  instrument, 
although  the  person  to  whom  the  deed  is  so  delivered  be  not  the 
agent  of  the  covenantee  (n).  And  the  fact  of  a  deed  being  in  the 
covenantee's  possession  is  prim&  facie  evidence  of  its  having  been 
delivered  to  him  as  a  deed  (o). 

3.  Simple  Contracts. — In  speaking  of  simple  contracts^  we 
are  to  understand  not  only  verbal  promises,  strictly  so  called,  but 
also  such  as  are  reduced  into  writiruf^  but  are  deficient  in  the 
formula  of  sealing  and  delivery  over  as  deeds.  It  is  an  essential 
and  leading  principle  of  the  law  of  contracts  that  agreements  b^ 
parol,  and  such  as  are  in  writing,  (but  are  not  sealed  and  deli- 
vered as  deeds,)  have  the  same  efficacy,  properties,  and  effect. 
The  difierence  is  not  between  verbal  and  written  contracts,  but 
between  parol  or  written  contracts  on  the  one  hand,  and  special- 
ties or  obligations  under  seal  on  the  other.  It  is  true,  that,  bj; 
the  Statute  of  Frauds  (p),  certain  agreements  must  be  reduced 
into  writing,  and  signed  by  the  party  to  be  charged  thereon ;  and 
other  recent  acts  of  parliament  render  writing  and  signature  in- 
dispensable requisites  to  the  validity  of  particular  promises  (g). 
But  the  ceremonies  of  writing  and  of  signature  are  in  these  in- 


(m)  Doe  d.  Lloi^d  v.  Bennett,  8  C.  &  Aid.  601 ;  Kain  v.  OW,  8  B.  &  C. 

&  F.  124.  634. 

(n)  Doe  d.  Gamons  v.  Knight^  5  B.  (q)  A  promise  to  pay  a  debt  barred 

&  C.  67 1 ;  8  D.  &  R.  348,  S.  C.  by  the  Sutute  of  Limitations,  9  G.  4, 

(o)  Hare  v.  Hortony  5  B.  &  Ad.  c.  14,  s.  1 ;  3  &  4  W.  4,  c.  42,  s.  5 ; 

7 15  ;  2  Nev.  &  M.  428,  S.  C.  and  S  &  4  W.  4,  c.  27,  s.  40 ;  or  by 

(/?)  29  Car.  2,  c.  3.     See  ocr  Bay-  infancy,  9  G.  4,  c.  14,  s.  6;  or  by  a 

Ify,  J.,  in  Saundirs  v.  Wakeftcld,  4  B.  bankrupt's  certificate,  6  G.  4,  c.  16, 

s.  131,  must  be  in  writing. 
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stances  prescribed  rather  as  necessary  evidence  of  the  contract  or 
promise  to  which  they  refer,  than  as  an  essential  or  constituent 
part  of  the  engagement  itself  (r).  The  character  of  the  agree- 
ment and  its  eflfects  are  not  altered.  The  forms  of  writing  and 
signature  are  essential  in  the  particular  instance,  but  even  when 
observed,  the  agreement  acquires  no  greater  vigour  and  force 
than  such  as  belong  to  a  contract  of  that  class ;  and  there  are 
still  wanting,  and  must  be  supplied,  all  the  usual  requisites  of  a 
simple  contract  to  give  it  efficacy.  Thus,  a  consideration  is  ne- 
cessary to  the  validity  of  a  simple  contract,  whether  it  be  entered 
into  verbally  or  in  writing. 

**  All  contracts  are,  by  the  laws  oi  Englandy  distinguished  into 
agreements  by  specialty  and  agreements  by  parol :  nor  is  there 
any  such  third  class,  as  some  of  the  counsel  have  endeavoured 
to  maintain,  as  contracts  in  writing.  If  they  be  merely  written, 
and  not  specialties,  they  are  parol,  and  a  consideration  must  be 
proved  (*)." 

The  solemnity  and  deliberation  with  which,  on  account  of  the 
ceremonies  to  be  observed,  a  specialty  is  presumed  to  be  entered 
into,  attach  to  it  an  importance  and  a  character  which  do  not 
belong  to  a  simple  contract. 

Thus,  to  mention  the  most  striking  distinction,  in  the  case  of  , 

I  a  contract  not  under  seal,  a  consideration  is  absolutely  necessary  g 
to  give  it  validity,  but  in  the  instance  of  a  specialty,  no  consider*  <' 
atlon  whatever  is  in  general  requisite  to  render  it  obligatory, 
even  in  a  court  of  equity  {t).     A  deed  is  good,  though  it  be  vo- 
Inntarily  given,  if  it  be  not  obtained  by  fraud,  and  do  not  im- 


(r)  See  per  Ctir,  Thornton  v.  Kemp- 
tUr,  5  TauDL  788 ;  Egerton  v.  Mat- 
titetn,  6  East,  ;507.  It  is  on  this 
grooiid  that  a  party  may  sue  on  a  con- 
tfiict,  although  it  be  voidi^  sa  against 
himsielf  for  want  of  his  siypat^re  under 
the  Statute  of  Frauds,  id,;  and  al- 
though in  general  a  contract  must  be 
obligMory  on  both  parties.  See  po$t, 
15. 

(f)  Per  Skynner,  C.  B.,  in  deliver- 
ing the  opinion  of  the  judges  in  Rann 
V.  HtigkeSf  in  error,  Dom.  Proc.  7, 
Term  K.  360,  note  (a) ;  7  Bro.  P.  C. 
551,  S.  C;  3  Burr.  4th  ed.  1672, 
note  (e);  1  Bac.  Abr.  5th  ed.  112, 
mafginal  note,  tit  jigrtements,  (B  2). 

(0  Plowd.  908;  S2  Bla.  Lorn.  446 ; 
FmHtnoes  ▼.  Tavlor,  7  T.  R.  475, 477 ; 
Bmningtonr.  HallU,  4  B.  &  AI.  650, 


652.     And  see  per  Best,  C.  J.,  MorUy 

V.  Boothbjf,  3  Bing.  Ill,  112;  1  Fonb. 

Tr.  £q.  5th  ed.  34'^,  note.      But  it 

seems  that  equity  will  not  in  general 

decree  a  specific  performance  of  a 

deed  entirely  without  consideration. 

See  1  Fonbl.  151,  n.;   Wycherley  v. 

WycherUy,  2  Eden,  177;  Groves  v. 

Groves,  3  Y.  &  J.  163.     In  the  case 

of  a  deed  which  operates  in  partial 

restraint  of  trade,  some  consideration    ,^  ^       -    -  r 

must  exist.   Homer  v.  AsMord.  3  i^ing.  j^^Tjj^  g^^^^  ^ 

^22 ;  see  also  V/aU\is  v.  Day.  2  Mee.  s^^^f-  /c  r 

&  W.  281 ;  per  Abinger,  C.  J.,  Ltighr  ^-tti^m^ 

ton  V.  Wales,  3  M.  &  W.  545;  but  it  !r^^^.    /, 

is  not  material  that  such  consideration  ^^Z^,      '^f**-^ 

be  equal  to  the  restraint  agreed  to.   >*rt5^^ 


a 


iJ=£^ 


HUchcockv,  Coker.6  Ad.  &  £.  438:  c5S 
Archer  v.  Slarsh,  2  Nev.  &  t.  56% ;  6  "^ 
A.  &  E.  959,  S.  g. 


^,/^,y. 


otCn 


-J Am    , 
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THE  DIFFERENT  KINDS 


pugn  any  of  the  rules  of  law  intended  for  the  protection  of  cre- 
ditors (u). 

The  technical  doctrine  of  estoppel  applies  in  general  to  deeds 
and  records  only  ;  not  to  simple  contracts  (ar).  It  is  not,  how- 
ever, to  be  supposed  that  a  contract  has  not  any  effect  as  an  ad- 
mission against  a  party,  because  it  is  not  under  seal.  On  the 
contrary,  an  admission  in  such  a  contract  is  strong  yresumptive 
evidence  against  the  party,  but  it  is  not  conclusive.  He  is  not 
absolutely  precluded  from  showing  the  real  truth.  Whereas  a 
deed  operates  as  a  conclusive  bar,  and  prevents  all  inquiry  \nU> 
the  truth ;  except  in  the  cases  of  duress,  fraud,  incompetency  to 
enter  into  the  deed,  or  illegjality  of  consideration,  gr  object  in 
making  it.    These  may  be  shown  to  defeat  the  deed,  although 


(tt)  See  13  Eliz.  c.  5 ;  27  Eliz.  c.  4  ; 
Roberts  on  Fraudulent  Conveyances; 
£.  Cbitty's  £q.  Index,  tit.  Deeds,  3, 
and  Debtor  and  Creditor,  6 ;  Shears 
V.  Rogers,  3  B.  &  Ad.  362.  In  the 
case  of  a  conveyance  bv  bargain  and 
sale  there  must  be  some  pecuniary 
consideration  to  raise  a  use.  See  a 
Saunders  on  Uses,  Sd  ed.  45 ;  Shep. 
Touch.  221 ;  2  Bla.  C.  338 ;  4  Cruise, 
Dig.  Sded.  27, 127, 136, 145 ;  Barton, 
Index,  Considerations,  In  the  case  of 
a  covenant  to  stand  seised  to  uses  there 
must  be  a  good  consideration.  No 
consideration  is  necessary  where  the 
conveyance  is  by  release ;  see  id.  As 
to  the  difference  between  a  good  aq^ 
valuable  consideration,  see  post,  2T; 
»hep.  1  ouch.  221 ;  2  Bla.  Cora.  296, 
297,  note  (7),  Chitty's  ed.  The  gene- 
ral rule  is,  that  a  voluntary  conveyance 


Doe  d.  Othy  v.  Manning,  9  East,  59. 
It  should  be  observed,  that  although  a 
consideration  is  not  necessary  in  ge- 
neral to  give  effect  to  a  deed  or  cove- 
nant under  seal,  yet  the  total  failwre 
of  a  consideration  expressed  in  the 
deed,  and  upon  which  the  instrument 
is  meant  to  be  founded,  may  affurd  a 
defence.  See  this  doctrine  examined 
in  Rose  v.  Pottlton,  2  B.  &  Ad.  822  ; 
sexl  vide  Wallis  v.  Day,  2  Mee.  &  W. 
277. 

(x)  2  Bla.  Com.  295;  Com.  Dig. 
Estoppel  (A).  See  Taylor  v.  Clow,  1 
B.  &  Ad.  223.  A  recital  in  a  deed  of 
a  particular  fact  estops  the  party; 
Lainson  v.  Tremere,  1  Ad.  &  E.  792  ; 
Bowman  v.  Taylor,  2  Ad.  &  E.  278. 
Tlie  recital  of  a  deed  in  a  former  deed 
between  the  same  parties  proves  as 
between  the  parties  so  much  of  the 


is  good  both  at  law  and  ifi     former  deed  as  is  recited,  but  no  more ; 


Gillett  v.  Abbott,  7  Ad.  &  E.  783  ; 
SheUey  v.  Wright,  Willes,  R.  9 ;  2  B. 

6  Ad.  544.  Estoppel  is  when  a  man 
is  concluded  by  his  own  act  or  accept- 
ance to  say  the  truth;  and  it  may  be 
by  matter  of  record,  of  writing,  or  in 
pais;  Co.  Lit  352  a.  "  A  dggrf  is  es- 
sential to  an  estoppel*'^  per  BayJev,  jT, 
Pike  V.  Eyre,  9  fil  &  C.  914.  A  bil^ 
of  lading  is  not  conclusive  between  the 
shippers  of  goods  and  the  ship-owner ; 
Bates  V.  7'odd,  1  Moo.  &  Rob.  106. 
Nor  semble  as  against  the  ship-owner 
in  favour  of  a  holder  of  it  for  value ; 
Berkcly  v.  Walling,  2  Nev.  &  P.  178 ; 

7  Ad.  &  E.  29,  S.  C.  '  Nor  is  a  receipt 
concljiau^  evidence;  Graves  v.  Act/,  3 
B.  &  Ad.  313. 


equity  against  the  party  himself;'^*  > 
Fonb.  Tr.  Eq.  b.  1 ,  c.  5,  s.  2.  A  vo- 
luntary settlement  of  lands  made  in 
consideration  of  natural  love  and  af- 
fection is  void  as  against  a  subsequent 
purchaser  for  a  valuable  consideration, 
though  with  notice  of  the  prior  settle- 
ment before  all  the  purchase  money 
was  paid,  or  the  deeds  executed,  and 
though  the  settler  had  other  property 
at  the  time  of  the  prior  settlement, 
and  did  not  appear  to  be  then  in- 
debted, and  there  was  no  fraud  in  fact 
in  the  transaction ;  for  the  law  which 
is  in  all  cases  the  judge  of  fraud  and 
covin  arising  out  of  facts  and  intents, 
infers  fraud  in  this  case  upon  con- 
struction of  the  statute,  27  Eliz.  c.  4 ; 


^^gsm^ 
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the  instrument  afford  on  the  face  of  it  noreason^to  suspect  thern^ 
or  even  though  it  state  facts  which,  if  true,  would  negative  their 
existence  (y). 

As  a  deed  is  a  security  of  a  higher  nature,  it  operates  as  a 
merger  ^  extinguishment  of  a  simple  contract  in  respect  whereof 
Jt^was  entered  into  {z),  upon  the  same  principle  that  a  judgment 

(upon  a  specialty  merges  it  (a) ;  and  a  liability  upon  a  deed  cannot  H 
be  varied,  released,  or  discharged,  so  as  to  defeat  an  action  there- 1 
on,  except  by  an  instrument  of  equal  force  and  importance  (6).     fl 
And  in  regard  to  the  remedy  presented  by  law  upon  the  non- 
performance of  a  specialty  obligation,  we  may  trace  the  partiality 
and  favour  shown  to  deeds. 

In  the  case  of  a  simple  contracts  the  only  remedy  at  law  upon 
the  death  of  the  promiser  is  against  his  personal  representatives, 
that  is,  bis  executors  or  administrators  (c)  ;  with  this  exception, 
that  bis  real  estate  is  liable  in  equity  to  the  payment  of  his  simple  jy^  J^/a^/o^, 
contract  debts,  after  his  creditors  by  specialty  have  been  paid  in  ^^sl.  jL. 

But  a  specialty  affects  the  realty  of  the  covenantor  or  obligor  /L,^^^^^^* 
even  at  law ;  and  upon  the  death  of  such  party,  his  heir,  (if  the 
obligation  expressly  bound  the  party  "  and  his  heirs,"  and  I?  the 
heir  have  assets  by  descent,)  and  his  devisee,  are  jointly  liable  to  y>/./Ati/.  ;^^  ^ 
an  action  thereon  (e).  «/--^-^--<icJ/.  ^ 

So  a  specialty  debt  is  entitled  to  a  preference  or  priority  over 
a  simple  contract  claim  in  the  payment  of  the  debts  of  a  testator 


Um^^    f 


4A 


O)  CoUim  V.  BlanUr,  2  Wils.  34 1 ; 
IJaynt  v.  Malthy,  3  T.  R.  438 ;  Paxton 
▼.  Fopham,  9  £ast,  408;  Hill  v.  The 
MancAetter  and  S,  WaUnoorks  Com- 
panjff  9  B  &  Ad.  344.  A  party  con- 
▼eyiDg  land  by  deed  not  estopped  from 
ftbowing  the  conveyance  is  void  in  law. 
Doe  d.  Preece  v.  HoweU,  9  B.  &  Ad. 
744 ;  Doe  v.  Ford,  3  Ad.  &  £.  649.  In 
the  latter  case  it  was  doubted  whetlier 
a  covenant  would  operate  by  way  of 
estoppel.  Where  a  party,  on  exe- 
cuting a  warrant  of  attorney,  produces 
a  person  as  his  attoney,  he  is  estopped 
from  showing  that  such  person  was 
not  an  attorney;  Cox  v.  CannoUf  3 
Cing.  N.  C.  453.  As  to  the  rule  that 
a  party  cannot  take  advantage  of  his 
own  wrong,  see  ll^Ialins  v.  Freeman,  4 
New  Cases,  398. 

(z)  Bac.  Abr.  Debt,  C. ;  per  Lord 


Eilenborough,  Drake  v.  Mitchell,  3 
East,  258,  250.  This  rule  will  be 
considered  hereafter. 

(a)  See  id. ;  3  C:hit.  Com.  L.  1 1. 

(b)  Co.  Lit.  222  6,  note  2;  Littler 
V.  Holland,  3  Term  R.  590 ;  per  Cur^  t, 

Braddick  v.  Thomvson,  8  East.  346.  

See  post.  i**y^^at:^^i»U.  /jC^ 

(c)  9  Co.  89  a;  3  Bla.  C.  302;  1  ^Jf^&^l^: 
Chit.  PI.  6th  ed.  50 ;   Wms.  Exors.  /ft»*>  tf  st^O^S^su 
519  ;  pwt,  ^Jkss^t  A^^*-^/- 

{d)  11  G.  4  &  1  W.  4,  c.  47,  s.  9.  ^  iu.,..uiiuu,  4^ 
BV  3  &  4  W.  4,  c.  104,  real  property   4^J^  Aytl^ui 
is  in  equity  subject  to  the  payment  of  ^;^»»*-  fj^f^ 
simple  contract  debts,  although  the 
debtor  were  not  a  trader. 


ffr 


(c)  See  the  statute  11  G.  4  &  1  W,_ 
4i  c.  47^  and  Bac.  Ab.  \uvr ;  2  2>uund.   t^.  ^. 


ff' 


7,  n.  4,  8  d:  136,  1S7,  n.  4,  5lh  ed. ;  . 

2  Bla.  C.  243  ;  Platl  on  Cov.  41, 449.  -4      ^ 
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>^  ^41,  /¥:ty.  f.4,2 


or  intestate  (/) ;  but  not  in  the  liquidation  of  the  claims  on  a 
bankrupt's  estate  under  a  commission  ;  the  bankrupt  laws  being 
founded  on  a  principle  of  equality. 

The  legislature  in  the  reign  of  James  I.  (81  Jac>  1.  c.  16), 
prescribed  certain  periods  within  which  actions  upon  simple  con- 
tracts should  be  brought;  but  until  the  statutes  8  &  4  W.  4, 
c.  42,  s.  3,  and  3  &  4  W.  4,  c.  27,  s.  40,  there  was  no  direct 
limitation  of  time  in  regard  to  the  prosecution  of  a  specialty  claim, 
or  a  demand  founded  on  a  record  (g).     It  is,  however,  a  common 
i.  £u3kr  law  rule  of  some  standing,  that  after  twenty  years  it  shall  be 
?i^V?A-  presumed  that  even  such  a  debt  has  been  satisfied,  in  the  absence 
*^/i^~o{  facts  rebutting  the  inference  arising  from  the  non-claim  and 
delay  (^). 

And  even  in  respect  to  pleading  there  are  distinctions  between 
actions  upon  deeds  and  actions  upon  agreements  not  under  seal. 
It  is  necessary  to  declare  specially  upon  a  deed,  as  such  ;  and  to 
make  a  profert  in  curiam  thereof,  or  to  allege  upon  the  record  an 
excuse  for  the  omission  to  make  such  profert  (£)•  And  when  a 
profert  is  necessary,  the  defendant  is  entitled  to  oyer  of  the  deed  (A). 
But  in  declaring  upon  a  simple  contract  it  is  in  general  unneces- 
sary to  show  it  specially ;  no  profert  is  requisite  ;  nor  can  oyer 
be  successfully  claimed,  although  in  particular  instances  the  Court 
will,  in  the  exercise  of  its  discretion,  compel  either  party  to  per- 
mit an  inspection  of  a  written  agreement,  and  will  enforce  the, 
delivery  of  a  copy  to  the  opponent. 


(/)  2  Bla.  C.  465;  3  &  4  W.  4, 
c.  104. 

Or)  The  Common  Law  Commis- 
sioners, in  their  Third  Report,  recom- 
mended a  positive  limitation  of  twenty 
years,  as  to  specialties  and  records, 
with  the  usual  exceptions  as  to  persons 
under  disabilities ;  and  in  the  case  of 
part  payments,  or  written  acknow- 
ledgments, within  twenty  years  before 
the  commencement  of  the  suit.  The 
statute  8  &  4  W.  4.  gives  effect  to  this 
recommendation.  It  does  not,  how- 
ever, apply  to  debts  on  judgments, 
which  are  provided  for  by  3  &  4  W.  4. 
c.  27.  8.  40,  which  enacts  that  after 
31st  December,  1833,  ^  no  action,  suit, 
or  other  proceedings,  shall  be  brought 
to  recover  any  sum  of  money  secured 
by  any  mortsage,  ruagment^  or  /ten,  or 
otRerwise  cnargea  upon  of' payable 
out  of  any  land  or  rent,  at  law  or  in 


equity,  or  any  legacy,  but  within 
twenty  years  next  after  a  present  right 
toreceivg.the  same  shall  have  accrued 
to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of 
the  principal  money,  or  some  interest 
thereon,  snail  have  been/MuW,  or  some 
acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writings  signed 
by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent ;  and  in 
such  case  no  such  action  or  suit  or 
proceeding  shall  be  brought  but  with- 
in twenty  years  afler  such  payment  or 
acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more 
than  one  was  given/' 

(A)  See  the  cases,  Tidd,  9th  ed.  18. 

(i)  1  Chit.  PI.  6th  ed.  397. 

{k)  Id. 


OF  THE  ASSENT  OF  THE  PARTIES.  U 

I  A  contract  or  agreement  not  under  seal  may  be  defined,  or  de- 
scribed to  be  the  mutual  assent  of  two  or  more  persons,  compe- 
tent to  contract,  founded  on  a  sufficient  and  legal  motive,  in- 
ducement, or  consideration,  to  perform  somelegal  act,  or  omit  toi  ^^ 
do  any  thing,  the  performance  whereof  is  not  enjoined  by  law  (/)/lr>  v^ 
From  which  definition  it  appears  that  to  constitute  a  sufficient 
agreement,  there  must  be  :  Ist.  The  reciprocal  0£  mutual  assent 
lof  two  or  more  persons  competent  to  contract; — ^dly.  A  good 


^.^K'^  ■r^2<x:^ 


and  valid  consideration ; — Srdly.  A  thing  to  be  done  which  is  not 

fcifaidden,  or  a  matter  to  be  omitted^  the  performance  of  which  is 

I  not  enioinea  by  law  (m). 

The  statutable  requisites  of  a  contract  in  regard  to  its  being 

dednoed  into  writing y  &c  in  certain  cases,  and  also  in.  respect  to 
the  necessity  of  stamping  written  agreements ;  and  the  law  re- 
specting the  competency  of  particular  parties  to  contract,  and  the 
SMbje^^matter  of  the  agreement,  will  be  considered  in  a  subse- 
quent part  of  the  work.  The  requisites  of  mutual  assent  and  of 
amsideratUm  now  demand  our  attention. 


I.  Of  the  Assent  of  the  Parties* — In  order  to  constitute  a 
Ibinding  contract,  there  must  be  a  definitive  promise  by  the  party 
accepted  by  the  person  claiming  the  benefit  of  such 
There  must  be  a  request  on  one  side  lund  an  assent  on 
other  (n).  No  contract  is  raised  by  a  mere  egc  parte  affirma- 
'tion  in  discourse ;  a  mere  overture  or  oflfer  to  enter  into  an  agree- 
ment not  expressly  and  absolutely  assented  to  by  both  parties. 
Thus: — ''  If  there  be  a  communication  between  the  father  oi  A> 


<v 


(/>  Com.  Dig.  Agrtementf  1  (A) ; 
Flowd.  C.  17a,  5a,  6a;  Wain  v. 
Warlterty  5  East,  16,  per  Lord  Ellen- 
Iwroagh.  See  3  Chiu  Com.  L.  ^,  &c. ; 
S  Bla.  C.  442. 

(m)  It  is  of  the  essence  of  obliga- 
tions that  there  should  be,  1st,  A  cause 
from  which  the  obligation  proceeds ; 
Sndlj,  Persons  between  wnom  it  is 
cootracted ;  and,  Srdly,  Something 
which  is  the  object  of  it"  1  Pothier 
on  Obi.  part  1,  ch.  ].  ^*  Lt  contra^ 
at  un  convention  par  laquelle  une  ou 
fUmoBTt  per$anne$  s'obligent  envers 
toif  tm  pluueurt  autres,  i  donner,  it 
/aire,  amine  pasjaire,  quelle  choie." 
'*  dutre  cantUtiom  iont  etsentiellet 
paw  ia  paiidiU  tTune  convention ;  le 
canseniememt  de  ia  partie  qui  t'oblige ; 
la  capociie  de  contracter  ;  tin  objH  cer- 


tain qui  forme  la  matilre  de  V engage' 
ment;  une  cause  licite  dans  V obliga- 
tion" Code  Napoleon,  or  French  Civil 
Code, '  Des  Contrats,'  book  3,  title  3, 
ch.  1,  2,  art.  1101,  1108.  Rognon,  in 
his  edition  (1831)  of  the  Code,  thus 
comments  on  the  words  "  sont  essen- 
tielles,'' — viz.  **  ainsi  Vahsence  d'une 
seule  de  ces  quatre  conditions  empicfte 
que  le  contrat  n*esiste;"  and  on  the 
words  "  de  la  partie  qui  s'oblige,"  he 
remarks,  ''  Readaction  incomplete.  11 
faut  ajouter,  et  de  la  partie  envers  la- 
quelle on  s*obligi.  Car  il  ny  a  pas  de 
contrat  mime  unilateral^  sans  le  con- 
sentement  des  deux  parties.'* 

(n)  See/?er  Tindal,  C*J.,  and  Bo- 
sanquet,  J.  in  Jackson  v.  Calloway ^  5 
Bing.  N.  C.  75,  76. 
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and  B,f  respecting  a  marriage  between  A.  and  the  daughter  of 
B.y  and  B,  then  affirms  and  declares,  to  the  father  of  J..,  that  he 
will  give  to  him  who  marries  his  daughter  with  his  consent^  lOOZ., 
and  afterwards  A.  marries  the  daughter  of  B,^  with  his  consent, 
yet  this  declaration  of  B,  does  not  raise  a  promise  upon  which 
assumpsit  lies,  because  these  words  do  not  include  a  promise." 
This  is  laid  down  in  Rol.  Ab.  (jo)  ;  and  the  case  in  which  the  de- 
cision took  place  is  also  to  be  found  in  Yelverton  {p\  and  it  is 
thus  reported: — '^  In  assumpsit  the  plaintiff  alleges,  that  whereas 
there  was  a  communication  of  marriage  between  the  plaintiff  and 
the  daughter  of  the  defendant ;  that  the  defendant  upon  speech 
between  the  father  of  the  plaintiff  and  the  defendant  for  free 
liberty  to  the  plaintiff*  to  come  to  the  house  of  the  defendant  to 
woo  his  daughter,  the  defendant  then  and  there  affirmed  and 
published  that  he  would  give  100/.  to  him  that  should  marry  his 
daughter  with  his  consent,  &c.  By  the  Court : — The  action  doth 
not  lie,  (or  asseruit  et  publicavit  do  not  make  words  that  include 
a  promise.  It  is  not  averred  nor  declared  to  whom  the  words 
were  spoken,  and  it  is  not  reason  that  the  defendant  should  be 
bound  by  such  general  words  spoken  to  excite  suitors.*'  It  is 
plain  that  the  Court  proceeded  upon  the  principle  that  there  was 
not  a  final  and  accepted  promise  by  the  defendant  to  pay  the 
money  to  the  plaintiff,  considered  by  both  parties  at  the  time  to 
be  binding  on  the  defendant  {q). 


(o)  Trinity  Term,  3  Jac.  B.  R. 
Week  V.  Tibold,  per  Cur.  Rol.  Ab.  Ac- 
tionmr  Case  (M),  pK  1.  In  Com.  Dig. 
Action  upon  the  case  upon  Assumpsit, 
(T)  2,  this  case  is  thus  cited — ^  As- 
sumpsit does  not  lie  upon  a  speech  in 
discourse ;  as  if  a  man  in  discourse 
say  that  he  will  give  so  much  money 
with  his  daughter  in  marriage;  for  the 
agreement  must  be  complete  upon 
which  an  assumpsit  lies."  And  Noy, 
R.  1 1 ;  Dan.  26,  are  referred  to. 

(p)  Yelv.  R.  1 1.  It  is  is  reported 
under  the  names  of  Weeks  v.  Tvbold, 


Since  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  promises  to  pay  money,  ig  yoa- 
sideration  of  marriape,  must  be  in 
writing. 

{q)  A  promise  to  pay  a  reward  to 
'my  person  who  may  apprehend  an 
onender.  &c..  will  support  an  action! 
In  tnat  case,  however,  there  is  an  en- 
gagement which  is  as  certain  and  final 


gs  circumstances  will  allow,  and  the 
promise '  is  intewlea  by  the  party  to 
operate  as  a  binding  contract  with  the 
person  who  acts  upon  it;  see  Willianu 
▼.  Carwardine,  5  C.  &  P.  566  ;  4  B.  & 
Ad.  621,  S.  C;  S  Went  30.  It  was 
there  held  that  a  public  advertisement 
by  A.  that  whoever  would  give  in- 
formation which  would  lead  to  the  dis- 
covery of  the  murder  of  B.,  should  on 
conviction  receive  a  reward  of  20/., 
amounted  to  a  contract  with  any  per- 
son who  gave  the  information ;  and 
that  C.,  who  gave  it,  was  entitled  to 
the  money,  although  she  was  led  to 
inform  not  by  the  proffered  reward, 
but  by  other  motives.  The  first  party 
giving  the  information  is  entitled  to 
the  reward,  and  this  though  the  in- 
formation be  not  given  to  the  person 
offering  the  reward,  if  it  be  given  to  a 
person  authorized  to  receive  it,  and  to 
act  on  it  by  apprehending  the  offender; 
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Where  defendant  wrote  to  the  plaintiff  as  follows :  "  -P.  in-  •^/•^f^^^^ajA^f -'- 


forms  me  that  you  are  about  publishing  an  arithmetic  for  him.  1  f^J^^xL^/^ 
have  no  objection  to  being  answerable  as  far  as  50/.  For  my  f^^J^^^^^^J^ 
reference  apply  to  B.  ;**  and  signed  it,  and£.  added,  "  witness  yyiSyt*!^***^ -^ 
^  J.B  J  •*  and  forwarded  it  to  the  plaintiffs ;  it  was  held,  in  an  ^^^^^^^f^  ' 
action  brought  on  such  memorandum  against  the  defendant,  that^^^-fl^^^  "^/^i!^ 
the  plaintiffi;,  not  Droving  any  notice  of  acceptance  to  the  de*^»<,^fc^^/..ii>fo 
fendant,  were  not  entitled  to  recover  (r).  *A^' z  Mijf^-^j^ 

The  defendant's  brother  being  indebted  to  the  plaintiff,  ^^^Z!^^^^'^^ 


defendant  wrote  a  letter  to  the  plaintiff  stating  that  '^  He  wished-AXy^^c^^^^i*^ 


to  know  if  the  plaintiff  would  give  the  brother  a  full  discharge  /^£^jffj^'^ 
if  the  defendant  would  pay  a  moiety  of  the  debt ;  that  the  defen-  a^^^^  ^^T^ 


It  » 


dant  had  specified  what  he  would  pay,  and  no  more;  and  that  if  ^^'^^y^^w _.«._, ^ 
the  plaintiff  would  accept  that,  he  was  to  call  upon  the  defendant  ^u^^i^ttJ^i^ 
the  next  morning."  And  Lord  Ellenborough  was  of  opinion  that  t^^T^l^^^^J^^ 
the  defendant's  letter  was  a  mere  proposition  to  pay  a  moiety,  "  "^ 

reserving  a  power  to  do  any  thing  or  nothing  as  he  pleased  the 
next  day ;  and  that,  at  all  events,  it  would  be  necessary  to  shew 
that  the  plaintiff  had  acceded  to  the  proposal  in  writing  («).    And 
where  the  defendant  wrote  a  paper  containing  assurances  to  the 
plaintiff  that  a  third  person  was  worthy  to  be  trusted  to  a  certain 
amount,  and  adding  that  he,  the  defendant,  had  no  objection  to  ^^ 
guarantee  the  plaintiff  against  any  loss  from  giving  the  third  •^^•^ 
person  credit,  upon  an  order  he  had  sent  to  the  plaintiff;  it  was  ^j^^^,^  A^J^f^ 
held  that  the  paper  did  not  amount  to  a  guarantee,  the  plaintiff  Z*-^  "^^if^ 
having  given  no  notice  that  he  accepted  it  as  such,  and  the  t^^/r^:   x-2«. 
defendant  not  having  consented  that  it  should  be  a  conclusive  ^tT^J^  ^^  *^ 
guarantee  {£).  -  '  ^^  t^  •-f^fc^*! 

So,  where  in  assumpsit  for  a  mare  sold  and  delivered,  to  which  ^^^fHI^^J^ 
the  defendant  pleaded  non-assumpsit,  it  appeared  that  the  defen-   >^^3e^^ .  _ 
dant  having  seen  and  ridden  the  mare,  wrote  to  the  plaintiff, 
**  I  will  take  the  mare  at  twenty  guineas,  of  course  warranted ; 
and  as  she  lays  out,  turn  her  out  my  mare ; "  and  the  plaintiff 

Lancastery.  Waish,  4  M.  &  W.  16.    It  per  Lord  Tenterden,  C.  J.,  PoUUU  v. 

seems  that  a  representation  having  re-  Walter,  3  B.  &  Ad.  22,  23.  ** 

ference  to  a  bill  of  exchange,  and  im-         (r)  Mozley  v.  Tinkler,  1  C.  M.&  ^^*^  -^^  ^*^ 

phed  by  law  from  certain  acts  of  the  R.  692;  I  'lyr. 416 ;  1  Gale,  11,  S.C.  ^J'!y^j^^^^ 

party,  (as  that  a  party  accepting  a  bill         («)  daunt  v.  Hill,  \  Stark.  11.  10.     '  ^^  J^- 


for  the  drawee,  had  his  autliorily  to  do  (/)  M*  Tver  v.  RichardsoTL,  1  Rl.  &  i.ftj^^  ^jm*^**y, 

so,)  cannot  be  viewed  by  a  person  who  Sclw.  557;  Mozley  v.  Tinkler,  1  C.  4  •^^fJ/im^^i^* 

»i6fC9i«m//y  becomes  an  indorsee,  as  a  M.  &  U.  692;  5  Tyr.  416;  1  Gale^ 

promise  or  guarantee  to  himself,  so  as  11,  S.  C;  supra, 
to  enable  him  to  bring  assumpsit :  see 
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Aif^.Jn  fL  agreed  to  sell  her  for  the  twenty  guineas :  that  the  defendant 
>>tv»v5^.^..,^ subsequently  wrote  again  to  him  as  follows:  "My  son  will  be 
■''''^■■*^  ■f/'-'-"- at  the  World's  End  public-house  on  Monday,  when  he  will  take 
iT^r^tlfct.'At^l^^  mare  and  pay  you ;  send  any  body  with  a  receipt,  and  the 
T^Ji^bJ^^  money  shall  be  paid ;  only  say  iu  the  receipt  sound  and  quiet  in 
^  (^-att-  ^**^  harnetg."  The  pi aintjEF  wrote  in  reply,  "  She  is  warranted  sound 
iiwV.<fa-  Jtg-A.and  quiet  in  double  harness,  I  never  put  her  in  single  harness." 
i7Zj^^^'^Z//i  pare  was  brought  to  the  World's  End  on  the  Monday,  and 

•^■^  ^-'  ^"^^^he  defendant's  son  took  her  away  without  paying  the  price  and 
*  ^  ''/^"J.  ^  without  any  receipt  or  warranty.  The  defendant  kept  her  two 
J*'/7^;T!r.^day8.  and  then  returned  her  as  being  unsound.  The  learned 
/fc^  *~^^^^igjudge  stated  to  the  jury,  that  the  question  was  whether  the 
X/^^^^^^  defendant  had  accepted  the  mare,  and  directed  them  to  find  for 
'  '-^       \\^^  defendant,  if  they  thought  he  bad  returned  her  within  a 

reasonable  time ;  and  desired  them  also  to  say  whether  the  son 
had  authority  to  take   her  without  the  warranty.      The   iuiT 
found  that  the  defendant  did  not  accept  the  mare,  and  that  the 
\  son  had  not  authority  to  take  her  away.     Held,  on  motion  to 

.11  f^-gjfnyif-  enter  a  verdict  for  the  plaintiff,  that  there  was  no  complete  con- 
it  in  writing  between  the  parties ;  that,  therefore,  the  direction 
be  learned  judge  was  right,  that  the  defendant  was  not  bound 
the  act  of  the  son  in  bringing  home  the  mare,  inasmuch  as  he 
thereby  exceeded  his  authority  as  agent,  and  consequently 
:  the  plaintiff  was  not  entitled  to  recover  (y). 
'A  contract,"   says   Polhier(a;),   "includes  a  concurrence  of 
ntion  in  two  parties,  one  of  whom  promises  something  to  the 
ir,  who  on  his  part  accepts  such  promise.     A  jvoUicitation  is  a 
promise  not  yet  accepted  by  the  person  to  whom  it  is  made.  Pol- 
licitatio  est  solius  offerentis  promissum.  L.  3  ff  de  Pollicet.    A 
poUicitadon,  according  to  the  rules  of  mere  natural  law,  does  not 
produce  what  can  be  properly  called  an  obligation ;  and  the  per- 
son who  has  made  the  promise  may  retract  it  at  any  time  before 
it  is  accepted,  for  there  cannot  be  any  obligation  without  a  right 
being  acquired  by  the  person  in  whose  favour  it  is  contracted 
against  the  party  bound.     Now,  as  I  cannot,  by  the  mere  act  of 
my  own  mind,  transfer  to  another  a  right  in  my  goods,  without 
a  concurrent  intention  on  his  part  to  accept  them,  neither  can  I 
by  my  promise  confer  a  right  against  my  person,  until  the  person 

Cv)  Jordan  T.  NoHon.  4    M 


^^^'y^A^^^^ 
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to  whom  the  promise  is  made  has,  by  his  acceptance  of  it,  con-*^^  *A.^%u£t^  ^. 
carred  in  the  intention  of  acquiring  such  right  (a)."  wTi^it^^J^^ 

In  Coofe  V.  Oxfey  (ft),  the  declaration  stated  that  the  defen«^^s>«4.  ^  ^ 
dant  had  proposed  to  sell  and  deliver  to  the  plaintiff  goods  upon 
certain  terms,  if  the  plaintiff  would  agree  to  purchase  them  upon 
those  terms,  and  would  give  the  defendant  notice  thereof  before 
four  o'clock  on  that  day.    Averment  that  plaintiff  did  agree,  and  '^^^  ^'  ^ 
gave  the  required  notice,  but  defendant,  on  request,  did  liot 
deliver.    After  verdict,  the  judgment  was  arrested,  on  the  gtound 
that  the  engagement,  when  made,  was  all  on  one  side ;  that  the 
plaintiff  was  not  bound  at  the  time ;  that  there  was  no  mutuality ; 
and  that  therefore  the  defendant's  promise  was  nudum  pactum. 
The  objection  seems,  in  effect,  to  have  been,  that  there  was  only 
a  proposal  of  sale  by  the  one  party,  and  no  allegation  upon  the 
record,  showing  a  complete  and  mutual  bargain  between  the , 
parties. 

In  Adams  v.  LindseU(c),  the  defendant,  by  letter,  offered  to 
sell  certain  goods  to  the  plaintiff,  receiving  an  answer  by  return 
of  past.  The  letter  to  the  plaintiff  being  misdirected,  the  answer, 
signiiying  the  acceptance  of  the  offer,  arrived  two  days  later  than 
it  ought  to  have  done.  This  was  caused  by  the  defendant's  mis- 
take. The  defendant  had,  on  the  preceding  day,  sold  the  goods 
to  a  third  person.  The  court  held  that  there  was  a  binding  con- 
tract with  the  plaintiff,  and  that  an  action  lay  for  non-delivery  of 
the  goods.  They  considered,  that  a  party  who  made  a  proposal, 
by  letter,  must  be  considered  as  renewing  his  offer  every  moment, 
untij  the  time  at  which  the  answer  is  to  be  sent,  and  then  the 
contract  is  completed  by  the  acceptance  of  the  offer.  They  said, 
that  if  the  law  were  otherwise,  no  contract  could  ever  be  com- 
pleted by  the  post.  For  if  the  defendant  were  not  bound  by  his 
otkr,  when  accepted  by  the  plaintiff,  until  the  answer  was 
received,  then  the  plaintiff  ought  not  to  be  bound  until  after  he 
had  received  the  notification  that  the  defendant  had  received  his 
answer  and  assented  to  it ;  and  so  it  might  go  on  ad  infinitum. 

In  the  case  of  RoutledQe  v.  Grant  (d)^  the  defendant  oflered. 


(0)  Grolius,  lib.  ii.  c.  2. 

W3  T.  R..  653.  affirmed  in  the 
Exchequer  Chamber.  Id,  note  to  2nd 
cd.  See  obserrattons  on  this  case, 
per  Baylej,  J.,  in  Uumphrofi  v.  Cttr- 
valka,  16  East,  48 ;  and  par  Best,  C. 

€^y  A  jU^.*.^«.    ^  Abu  ^ 


J.,  in  Routledge  v.  Granty  1  M.  &  P. 
733;  4  Bing.  660,  S.  C.  And  see 
Head  v.  Diggon,  3  M.  &  R.  97. 

(c)  1  B.  &  Aid.  681. 

(d)  Reported  in  3  C.  &  P.  367,  and 
in  4  Bing.  653,  and  1  M.  &P.  717. 


^L.  >^    V,     ft--,   ^4.  u-i^jM  f*"*^  fC,  tm^S. 
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in  writing,  to  purchase  of  tlie  plaintiff  the  lease  of  a  house,  re- 
quiring possession  to  be  given  on  the  25M  JiUy,  and  a  definitive 
answer  within  six  weeks.  The  plaintiff  accepted  the  proposal, 
offering  possession  on  the  \st  August.  The  defendant  afterwards, 
and  before  the  six  weeks  had  expired,  retracted  his  offer.  It  was 
held,  that  as  the  acceptance  of  the  defendant's  ofier  by  the  plain- 
iiS  was  not  in  the  terms  proposed,  and  as  there  was  no  proper 
acceptance  before  the  defendant  retracted,  the  agreement  was 
vacalfed.  Two  of  the  three  judges  gave  their  judgments  only 
upon  the  ground  of  a  variance  in  the  statement  of  the  pUintiff's 
interest  in  the  lease ;  but  the  Chief  Justice  put  the  case  upon  the 
ground,  that  until  both  parties  had  agreed  to  the  terms  proposed, 
either  had  a  right  to  rescind  or  put  an  end  to  the  contract.  And 
he  considered  that  the  court  decided  Adams  v.  Liadsell  on  the 
ground  that  there  was  in  that  case  a  due  acceptance  toithin  the 
prescribed  period  of  the  offer  made. 

The  principle  seems  to  be,  that  a  party  is  not  bound  simply  il 
by  a  mere  offer  not  accepted ;  that  he  may,  at  all  events,  retract  |l 
it,  before  it  is  accepted,  fay  a  communication  to  tlie  person  toll 
■whom  the  ofifer  is  made ; — but  that  if  an  offer  be  made  to  a  party 
at  a  distance,  by  letter,  it  iT  pretumed  to  be  constantly  repeated 
until  the  period  for  acceptance,  and  it  is  to  be  inferred,  that 
there  is  a  continuation  of  the  intention  to  contract,  and  then  the 
acceptance  of  the  exact  terms  proposed,  within  the  precise  period 
hmited,  shall,  when  forwarded,  complete  the  contract;  the  party, 
makinji  the  offer  not  having,  in  the  interim,  withdrawn  it. 

Pothier  (e)  places  this  subject  in  a  very  intelligible  light.  "  In 
the  contract  of  sale,  as  in  other  contracts,  there  may  be  consent 
of  parties,  not  only  between  those  who  are  present,  but  those  who 
are  absent,  by  letters,  or  by  an  agent  {entremetteur)  per  epUtolam 
awt  per  nufitium.  In  order  to  conslitute  consent  in  this  case,  it 
is  necessary  that  the  intention  of  the  party  who  writes  to  another 


Mr.  Jaatice  Gaselee  decliaed  lo  give 
an  opinion  on  ihe  principal  point,  as 
he  considered  that  the  authorities  re- 
ferred to  appeared  lo  be  contradictory. 
1  M.  &  P.  735. 

(e)  Traili  du  Contrat  de  Verili, 
No.  32;  and  in  Kmiittfy  v.  Lee,  3 
Merivale,  441,  Lord  Eldon  said,  '■  I 
have  alwaj'a  underatood  the  law  of  the 
Court  to  be,  with  reference  to  thjj 
kind  of  contract,  that  if  a  person 

-i(fc_-iaf=.  _ 


is  made,  and  if  within  i 
timt  of  the  acceptance  being  commu- 
nicated no  variation  has  been  made  by 
either  party  in  the  terms  of  the  offer 
so  made  and  accepted,  the  acceptance 
must  be  taken  as  simultaneous  with 
the  offer,  and  both  together,  as  consti- 
tuting such  an  agreement  as  the  Court 


^^5*^ 


? 


*-!? 


^ 
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io  propose  the  bargain,  should  continue  until  the  time  at  which 
the  letter  reaches  the  other  party,  and  at  which  the  latter  declares 
that  be  accepts  the  bargain.     This  intention  is  presumed  to  con- 
tinue  as  long  as  nothing  appears  to  the  contrary ;  but  if  I  write 
to  a  merchant  at  Leghorn,  a  letter  in  which  I  propose  to  purchase 
of  him  a  certain  quantity  of  merchandise,  at  a  certain  price ;  and 
before  my  letter  can  have  reached  him,  I  write  a  second  letter, 
by  which  I  intimate  that  I  no  longer  desire  to  make  this  pur- 
chase ;  or  if  before  that  time  I  die,  or  lose  the  use  of  my  reason, 
although  this  merchant  of  Leghorn,  at  the  receipt  of  my  letter, 
in  ignorance  of  the  change  of  my  intention,  or  my  death,  or  my 
insanity,  answers  that  he  accepts  the  proposed  bargain,  yet  no 
contract  of  sale  arises  between  us,  for  my  intention  not  having 
continued  until  the  time  at  which  my  letter  was  received,  and  my 
proposal  accepted,  the  consent  or  concurrence  of  our  wills  neces* 
sary  to  form  a  contract  of  sale,  has  not  occurred.    This  is  the 
opinion  of  Bar  thole,  and  of  the  other  doctors  cited  by  Bruneman 
ad  legem  \  ff,  de  contractu  emptionis,  who  have  with  reason 
rejected  the  contrary  opinion  of  the  Gloss,  ad  dictam  SegemJ^ 

At  all  events,  if  there  be  an  actual  sale  by  the  defendant  to  the 
plaintiff,  subject  only  to  the  plaintiff's  approval  of  the  quality  on 
a  named  day,  and  not  a  mere  offer  to  sell ;  and  the  plaintiff  do 
pot  exercise  his  option  of  renouncing  on  the  specified  jay,  the  ^  j^  JL^l^ 
defendant  is  bound,  and  cannot  afterwards  retract;  for  neither  ^cA^^^^o/-  /y*«^ 
party  had  an  option  after  the  day  named,  and  the  plaintiff  must  ^  ^7  -^i**-^^**-^ 
be  presumed  to  have  approved  of  the  goods,  and  assented  to  the 
bargain  taking  effect,  by  not  having  renounced  it  (/). 

The  assent  or  consent  must  be  mttf^o/,  although  the  defen- 
dant's promise  be  in  itself  positive  and  unambiguous.  Every 
agreement  ought  to  be  so  certain  and  complete,  that  each  party 
may  have  an  action  upon  it,  in  regard  to  matters  to  be  performed 
for  his  benefit  by  the  other  contracting  party ;  and  the  agreement 
is  incomplete  if  either  party  withhold  his  assent  to  any  of  its 
terms,  that  is,  do  not  finally  agree  to  them.  The  agreement,  as 
before  observed,  must  in  general  be  obligatory  upon  both  parties, 
or  it  will  bind  neither  (^).     There  are  several  cases  satisfactorily 

I  establishing,  that  if  the  one  party  never  were  bound  on  his  part 
to  do  the  act  which  forms  the  consideration  for  the  promise  of  the 
other,  the  agreement  is  void  for  want  of  mutuality. />.  -jf 

(/)  Humphrey*   v.    Carvalho,    16         (g)  Plowd.  Com.  5  Co.  Lit.  35  b. 
East,  45. 


s^ 


.\ 


^ 


Awt  Mts^  ^^4^  h*»*^c.  ^^  A-/^^^ 
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Thus,  in  a  case  in  which  it  was  attempted  to  charge  a  defendant 

upon  an  award,  Lord  Kenyan  held  that  it  was  necessary  to  prove 

-^that  i\ie  plaintiff  also  had  agreed  to  be  bound  by  the  award ; 

£»Ii)bserving  that  there  was  otherwise  no  mutuality,  and  therefore 

H^^ stiS    the  defendant's  agreement  was  a  mere  nudum  pactum^  and  not 

hs:^  J^  ^  binding  on  him  {g).    A  mutual  submission,  binding  all  the  par* 

}^^'^^2/A0^. ^'^^  ^^  ^^^  reference,  must  be  shown.     So  a  written  agreement 

^HUtCjL^0t^U£=r  "  to  remain  with  A.  B,  two  years  for  the  purpose  of  learning  a 

^m^*^  fr-^ft^^^  ^^d^"  's  not  binding  for  want  of  reciprocity ;  namely,  an  engage*  / 

ti*-#^^'2ii^A-  ment  in  the  same  instrument  by  A,  B.  to  teach  (A).    And  where 

^  I^y^Xfrf  ^^^  defendants  gave  a  written  memorandum,  beginning  "  We 

y^r  AHsff^/^/^^  undertake  to  indorse  any  bill  that «/.  C.  may  give  to  P.  &  Co.  in 

^  j^  ^  ^•g'^y art  payment  of  an  order  for  lace,  now  being  executed  for  him, 

" — "f^sj^    ^'  &  ^o.  to  allow  51,  per  cent,  on  the  amount  of  the  bill  for 

j^^^^y     ^he  said  guarantee';"  Holroyd^  J.,  observed : — "  It  is  quite  clear 

that  this  instrument  was  not  originally  binding  upon  both  parties; 

because,  although  it  begins  with  the  words  '  We  undertake,'  it  is 

signed  by  the  defendants  only.     It  has,  I  think,  been  held,  that 

an  instrument  beginning  '  It  is  agreed,'  and  signed  by  one  of  the 

parties  only,  was  not  binding  upon  the  other  party,  until  accepted 

by  him  (i)." 

.  In  an  action  for  a  breach  of  promise  of  marriage,  the  jury 

'^'**'***"  ^     must  be  satisfied,  that  there  were  mutual  promises  to  marry ;  and 

therefore  the  plaintiff  must  give  some  evidence  that  she  had,  by 

^  word  or  action,  accepted  the  defendant's  proposal  (A).     And  spe- 

:-^««^  ^*iA*^cial  assumpsit  cannot  in  general  be  maintained  by  a  corporation 

u^  i^^  J  _       on  an  executory  simple  contract ;  for  as  the  corporation  are  not 

bound,  the  contract  not  being  under  seal,  neither /or  that  reason 
is  the  defendant  (/). 


(g)  King*ton  v.  Phelps,  Peake  R.     not  to  be  binding ;  Cave  v.  Coleman^ 
227 ;  and  see»  to  the  same  effect,  Bid^     3  M.  &  H.  ^. 
die  V.  Dome,  in  error,  6  B.  &  C.  !^55 ; 


die  V,  Dome,  in  error,  6  B.  &  C.  «55 ;         (A)  Lees  v.  WhUcomb,  5  Bing.  34 ;     4k«_ 

:Perrer  v.  Oven.  7  R.  &  C.  437 1  Marsh  2  M.  \  P/Sa/SC,  and  at  hi.  P-i  3-/j*^^ 

V.  }Vood,9  B.&U.  659  ;  when  contra,  C.  &  P.  289 ;  and  see  another  instance,  ^^JjJlT' 

Wrightson  v.  Bytoater,  3  M.  &  W.  Bates  ▼.  Cost,  8  D.  &  R.  676;  2  B.///// 

199.    A  promise  by  the  vendee,  on  &  C.  474,  S.  C.  ^ 

the  sale  and  warranty  of  a  horse,  that         (i)  Pat^ne  v.  Ives,  3  D.  &  R.  664. 

•^  ^^ntdfc  i/^fc      if^the  horse  were  lucky  to  him.  ^  See  1  Saund.  891,  n.  1 ;  id.  320,  n.  4. 
c^^L.  ,MA,  ¥  u^:im^^wmkj[iy^  5/.  more,  or  the  buying  of        {k)  Daniel  v.  Bowles,  2  C.  &  P.  553. 

^^m^  0^  Mua^^  A.  another  hurse,  appears  to  be  void,  on  See  post,  as  to  promises  to  marry. 
^         *   ^j^;jjl^e  ground  that  there  is  no  mutuality         (/)  East  London  Waterworks  Com-    .4.. 

'^^[W  obligation  ;  Gothing  v.  Lynn,  2  B.  pany  v.  Baitcu.  4  Binif  283;  12  Moore, 

vtc  Ad.  232;  and  a  promise  on  the  532,  538,  S.  C.  &3  vl^  Church  v.m 
;^sale  of  a  horse,  that, "  if  it  suited,"  the  h  Lnperial  Gas  Litiht  and  Coke  Com-l 
,  Sendee  would  give  10/.  more,  appears  I  pany.  3  Nev.  gc  P.  35.  wlicre  it  waaP 


/.^.  A#/f ;  u^^^  S9. 


4&    ^M.t:»4,^ZJ^ 


Sunday,  although  the  buyer,  not  know-  ^^^  p^  J^cf^ 
icting  in  the  course  of  his  trade,  may  ILs^^x/'/^^ ** ' 
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There  are,  however,  some  few  exceptions  to  the  rule  that  both 
parties  must  be  bound,  or  neither  is  liable.  Thus  an  infant  may 
sue,  though  he  cannot  be  sued,  upon  his  contract  (m) ;  for  in- 
fancy is  a  personal  privilege.  So  a  party  may  have  a  defence 
against  a  claim  upon  a  contract  on  the  ground  of  fraud  upon  him; 
but  Ais  could  not  constitute  an  answer  to  his  action  upon  the  >u 

contract;    for  a  party  cannot  avail  himself  of  his  own  ^^^^^'ij^^^ 
Upon  the  same  ground,  a  contract  may  be  voidable  as  against  a   aA^^w^  #^>{»^xa 

tradesman  who  sells  on  a  Sund; ^*^ ^  ^^^  ' — *  ^ i^^^^*  ^   -'A» 

ing  that  the  vendor  was  acting 

sue  thereon  (n).    So  a  contract  may  not  bind  one  party  in  con-    ^^  ^^_^      ^ 
sequence  of  his  omitting  to  sign  it  according  to  the  Statute  of     A*.r^.  Atz 
Frauds^  and  yet  he  may  sue  the  other  party  who  has  compile 
with  the  enactment;  for  in  this  case,  the  objection  merely  goes  ^^« 
to  the  evidence  of  the  agreement;  it  was  the  defendant's  fault  that   ^ 
he  did  not  secure  the  plaintiff*s  signature  (o).     So  in  the  case  of 
a  guarantee  for  goods  to  be  sold  to  a  third  person,  the  creditor 
need  not  be  bound  to  supply,  to  render  the  guarantee  valid  (/)). 
Where  the  consideration  for  a  promise  is  the  mere  engagcmenti 
the  other  party,  it  is  in  general  necessary  that  the  latter  should 
bound  thereby  at  the  time  the  former  promise  is  made  to 
him.     But  there  is  an  exception  where  a  person  acting  as  agenl'^AoU.^^  / 
•rfor  another,  professes,  though  without  authority,, to  contract  for  •we*^^^  d^J*,% 
him.     In  such  case,  the  maxim  omnis  ratihabitio  retrotrahitur 
et  mandato  priori  (Bquiparatur  diipf\\e^  I  the  subsequent  assent  or 
recognition  by  the  party  for  whom  the  agent  professed  to  act,  is 
equivalent  to  a  previous  authority  (<?).     And  where  A.  and  B. 
were  jointly  interested  in  a  quantity  of  oil,  and  A,  entered  into  a 


leld  that  assumpsit  is  maintainable  h 

tOiJiDg  corporation  on  an  executor, 

ntract  for  the  supply  of  goods,  fori 

e  manufacturing  and  supply  of  wnichl 

le  corops^iy  was  incorporated.     But' 

ihis  latter  case  does   not  affect  the 

»riocip]e  laid  down  in  the  text. 

''(m)  Holt  V.   Wardi  ClarencietUf  2 

[tra.  973 ;  see  further,  pos/.  A  married 

is  under  a  total  disability,  and 

fc-^^is  Dot  merely  protected  from  responsi- 

jjyy  bility ;  her  contract  is  void;  and,  there- 

H^f*fore,  a   person   contracting  with  her 

2^-C^oald  not  be  bound,  unless  it  could  be 

iSU^^fnewed  as  a  contract  with  t)ie  husband 

CTl^?n)y  the  agency  of  the  wife. 


(n)  Blossonie  ▼.  Williams,  3  B.  & 
C.  232;  5  D.  &R.  82,  S.C. 

(o)  See  ante,  5;  and  id.,  note  (r) ; 
but  he  cannot  rely  on  an  agreement 
notsif];ned  by  himself,  as  an  answer  to 
an  action ;  Alchin  v.  Hopkins,  4  M.  & 
Scott,  615 ;  1  Bing.  N.  C.  102.  ./X^ 

(p)  Po«f;p6r  Patteson,  J.,  Morton  ^  ^^'/' 
V.  Burn,  7  Ad.  &  E.  23 ;  2  Nev.  &  P. 
297,  S.  C.  As  to  the  case  of  a  lease 
or  agreement  for  a  lease  not  signed  by 
the  lessor,  see  Richardson  v.  Gifford, 
1  Ad.  &  E.  52  ;  Cardwell  v.  Lucas,  2 
M.&  W.  111. 

(q)  See  Saundtrson  v.  Griffith,  5  B. 
&  C.  913,  915;  per  Bayley  and  IIol- 
royd,  Js.,  and  post. 


\if*Lf^  i^:A^ 


/♦■ 


^s 


t  M     ^  /*  ^     Z  «/•«  C    £^Z^  -^ 
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contract  for  the  sale  of  it  without  the  authority  or  knowledge 
of  B.y  who,  upon  receiving  information  of  the  circumstance,  re-* 
fused  to  be  bound  by  it,  but  afterwards  assented  by  parol,  and 
the  vendees  took  samples,  and  did  not  object  until  the  credit  was 
about  to  expire;  it  was  held  in  an  action  by  the  vendees  that  B/b 
subsequent  ratification  of  the  contract  rendered  it  binding,  and 
that  it  was  to  be  considered  as  a  contract  in  writing  within  the  Sta^ 
tute  of  Frauds  (r).  But  where,  in  an  action  by  A.  and  his  wife 
and  Z^.,  the  declaration  stated  that  the  plaintiffs  had  agreed  to 
let  to  the  defendant  certain  land,  and  in  consideration  of  his  te- 
nancy to  them^  he  promised,  &c. ;  but  the  agreement  proved, 
purported  to  be  made  by  an  agent  (not  for  A.)  for  A.^s  wife  and 
JB.  only ;  and  A.  subsequently  received  rent  from  the  tenant,  it 
was  held  that  the  consideration  was  not  proved  as  laid;  inasmuch 
as  A.  was  not  bound  by  the  agreement  until  he  received  rent,  and 
therefore  was  not  a  joint  contractor  ab  initio.  The  Court  ob- 
served that  the  agent  did  not  profess  to  act  for  4m  and  that  there 
was  a  period  subsequent  to  the  execution  of  the  agreement,  during 
which  A,  was  not  bound  by  it  («). 
y^y^xiX  where  a  declaration  by  husband  and  wife  stated  that  by 
agreement  between  the  plaintiffs  and  the  defendant,  reciting  that 
one  J.  Z.  had  been  arrested  at  the  suit  of  the  plaintifis,  that  the 
defendant  had  become  bail  to  the  sheriff,  that  the  bail  had  been 
forfeited,  and  that «/.  £.  had  given  a  cognovit  for  the  debt  and 
costs,  it  was  understood  and  agreed  between  the  plaintiffs  and 
defendant,  and  the  defendant  undertook  and  promised,  in  consi- 
deration that  the  plaintiffs  would  not  enter  up  judgment,  or  sue 
out  execution  against  J.  L,  until  a  certain  day,  that  he,  the  de- 
fendant, would  render  «/.  £.  on  that  day,  or  in  default,  pay  the 
debt  and  costs.  Averment,  that  the  plaintiffs  had  not  entered  up 
judgment,  or  sued  out  execution  against  «/.  Z.  before  the  day* 
Breach,  that  the  defendant  did  not  render  J.  Z.  on  the  day,  or 
pay  the  debt  and  costs.  It  was  held,  on  motion  in  arrest  of 
judgment,  after  verdict  for  the  plaintiffs  :  first,  that,  as  the  agree- 
ment was  stated  to  be  with  the  plaintiffs,  the  promise  must  be 
taken,  after  verdict,  to  have  been  made  to  them ;  secondly,  that 
it  sufficiently  appeared  that  the  wife  had  a  joint  interest,  because 
the  recital  in  the  agreement  of  a  cognovit  by  J.  Z.  to  all  the 
plaintiffs  was  an  admission  by  the  defendant  of  such  joint  interest; 


(r)  Soames  v.  Spencer,  1  D.  &  R.  32.  («)  Saunderson  v.  Griffith,  5  B»  & 

C.  909;  8  D.  &  R.  643)  S.  C. 
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thirdly,  that,  though  the  agreement  by  the  wife  was  void,  it  might 
be  rejected  as  surplusage,  and  that  the  count  would  then  be  good,  ^ 


stating  a  promise  to  pay  the  debt  and  costs  to  the  plaintiffi^in  ^^^  ^^**^ 


c»nsideration  that  they  would  not  enter  up  judgment,  or  sue  out  .ST^S^^-  g^ 

execution  until  a  given  day  (0^^;:;^  ^^       ^t^J!f^t^\: 

The  assent  of  a  party  to  ^Im  agreement,  in  other  words,  hisii^j^*-***.-*--^^*^ 
promise,  is  either  express  or  implied,     *^  Express  contracts,**  says((   £*>*«; 
Blackstane  («),  "  are  where  the  terms  of  the  agreement  are  openly 
ottered  and  avowed  at  the  time  of  the  making,  as  to  deliver  an 
ox,  or  ten  loads  of  timber,  or  to  pay  a  stated  price  for  certain 
goods.     ImyUed  are  such  as  reason  and  justice  dictate;   and 
which,  therefore,  the  law  presumes  that  every  man  undertakes  to  n«^>^^ 
I  perform.    As  if  I  employ  a  person  to  do  any  business  for  me,  or    ^s^^f^j- 
perform  any  work,  the  law  implies  that  I  undertook  or  contracted  '^^^'^ 
to  pay  him  as  much  as  his  labour  deserves  {x\     If  I  take  up  \ 


firom  a  tradesman  without  any  agreement  of  price,  the  law ,  /^  i-^flSrjHf^^ 
concludes  that  I  contracted  to  pay  their  real  value."     So  upon*^  fi^^ntl^T^^v 


an  undertaking  by  a  defendant  to  effect  an  insurance,  a  part  of  ^ ^'^'^y^^ 


the  duty  implied  is  the  giving  notice  to  the  employer  in  case  of 
failure  of  the  promiser  to  do  so  (y). 

It  was  said  by  Lord  Holt  {z\  **  that  the  notion  of  promises  in 
law  is  a  metaphysical  notion,  for  the  law  makes  no  promise  but 
where  there  is  a  promise  of  the  party."  There  is  indeed  no  dis« 
tJDction  between  an  express  and  implied  contract,  except  as  to  the 


j>S^ 


«JL 


mode  of  substantiating  it    An  express  contract  is  proved  by  an 


actual  agreement ;  an  implied  contract  by  circumstances,  ^  the 
general  course  of  dealing  between  the  parties ;  but  wherever^ 
contract  is  once  proved,  the^  consequences  resulting  from  the 
breach  of  it  must  be  the  same,  whether  it  be  proved  by  direct  qt 
drcunastantial  evidence.  This  was  laid  down  and  acted  upon  in 
the  late  case  of  Marzetti  v.  WilliaTns(a\  in  which  it  was  held 
that  bankers  having  sufficient  funds  of  a  customer,  impliedly  un- 
dertake to  pay  a  check  drawn  by  the  customer,  within  a  reason- 
able time  after  the  receipt  of  such  funds,  provided  the  same  be 


(0  Nvne  V.  WUU,  4  6.  &  Ad.  7S9; 
1  N.  ft  M.  765,  S.  C. 

(«)  2  Com.  443 ;  see  3  Bla.  C.  159 
to  166. 

(f)  See  Jewry  v.  Busk,  5  Taunt. 
509;  and  the  tradesmaQ  implied]/ 
undertakes  to  use  due  care  ana  skill ; 
Skuik  T.  Bkckhurne,  1  H.  Bla. 


158,  16S;  Scare  v.  Prentice,  B  East, 
S48 ;  3  Bla.  C.  165. 

(y)  Callender  v.  Oelrichs,  5  Bing. 
N.  C.  58. 

(j?)  Starke  v.  Cheeieman,  Ld.  Raym. 
538 ;  see  1  Pothier  on  Oblig.  69,  and 
note  (6),  Evans'  ed. 

(a)  1  B.  &  Ad.  415. 
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presented  within  banking  hours  («),  and  therefore  if  they  neg- 
lect to  do  so,  they  are  liable  to  an  action  upon  the  case  as  for 
a  tort,  founded  on  the  implied  contract,  although  no  actual  da- 
mage has  been  sustained  by  the  plaintiff.  It  is  clear,  that  for  thCi 
purposes  of  pleading^  there  is  no  distinction  between  an  express  | 
and  an  implied  promise. 

To  enumerate  all  the  decided  cases  in  which  promises  have 
been  implied  from  the  acts  of  a  party,  would  be  a  tedious  and 
unprofitable  task.  Some  few  instances  may  perhaps  be  usefully 
mentioned. 

Where  an  order  is  given  previously  to  the  delivery  of  goods 
to  a  bailee,  carrier,  or  other  person,  to  deal  with  them  when  deli- 
vered in  a  particular  manner,  to  which  he  assents,  and  afterwards 
tne  gooAs  are  accordingly  delivered  to  him,  a  duty  arises  on  his 
part,  upon  the  receipt  of  the  goods,  to  deal  with  them  according 
to  the  order  previously  given  and  assented  to ;  and  the  law  im- 
plies a  promise  by  him  to  perform  such  duty  (i).  If,  in  the  ab- 
sence of  a  husband,  I  incur  an  expense  in  burying  his  deceased 
wife  in  a  manner  suitable  to  the  husband's  condition  in  life^ 
though  without  his  knowledge,  the  law  will  imply  a  promise  by 
him  to  reimburse  me  (c).  An  executor  who  has  assets  sufficient 
for  the  purpose,  impliedly  promises  to  pay  for  a  funeral  suitable 
to  the  degree  of  the  testator,  furnished  by  the  directions  of  a 
third  person,  during  the  absence  of  the  executor,  and  of  which 
he  had  at  the  time  no  knowledge  ((2).  So  a  party  who  receives, 
v^  goods  which  are  subject  to  freight,  impliedly  promises  to  pay 
w-  JtL  \i{e) ;  and  if  there  be  a  contract  void  for  want  of  writing,  under 
m,  MtL.i^i^Jf'^^^  Statute  of  Frauds,  from  the  part  performance  of  which  by 
jfi^i^^r/.^  ^c^/^the  plaintiff  the  defendant  derives  and  retains  a  benefit,  he  may 
^  ^^H^p^  ^oflen  be  liable,  not  upon  the  agreement,  but  upon  a  quantum 
\^^^*^  ^^^'^meruity  to  the  extent  of  the  benefit  received (/).     So  where  a 

^  '^tenant  gave  a  bill  of  sale  to  a  creditor,  under  which  his  goods, 

including  certain  eatage,  were  about  to  be  sold,  and  the  landlord, 

before  the  sale  took  place,  put  in  a  distress ;  whereupon  it  was 

greed  that  the  sale  by  the  creditor  should  proceed,  and  that  the 

landlord  should  be  paid  his  arrears  out  of  the  proceeds  of  the 


(a)  Whilaker  v.  Bank  of  England^ 
1  C.  M.  &  R.  751 ;  Boyd  v.  Emmer- 
soTij  2  Ad.  &  £.  184. 

.    (b)  Strceler  v.  Harlock,  7  Moore, 

-N^    283;   1  Bing.  34,  S.  C. 
"^^     (<•)  Jenkins  y.  Tucker,  1  H.  Bl.  90. 
(d)  Rogeri  v.  Price,  executor,  3  Y. 


&  J.  S8. 

(e)  Abbott  on  Shipping:,  5th  ed. 
286 ;  Renteria  v.  Ruding,  M.  &  M alk. 
511,513;  Doufrgl  v.  Kanble,  3  Bing. 
383;  1 1  Moor,  250,  ».  C 
*"7/)  Manor  v.  Pyne,  2  C.  &  P.  91 ; 
3  Bing.  285  ;  11  Moo.  2,  S.  C.  r't- 


l.'^^^r^ 
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goods  and  eatage.     The  plaintifT  having  purchased  the  eatagc  at 

the  sale,  put  in  his  cattle  to  depasture  it,  and  the  amount  of  the 

sale  not  being  sufficient  to  cover  the  arrears  of  rent,  the  landlord 

distnuned  again,  and  took  those  cattle  as  a  distress  ;  it  was  held, 

(Parke,  B.  diss.)  that  a  contract  was  to  be  implied  on  the  part  of 

the  landlord  not  to  distrain  the  cattle  of  the  purchaser  of  the 

eatage  (g).     "  In  some  cases  a  special  contract  not  executed  may 

give  rise  to  a  claim  in  the  nature  of  a  quantum  meruit;  ex.  gr.,     m.^        m^ 

where  a  special  contract  has  been  made  for  goods,  aijd  goods  Z^  j^^^-^uau  £, 

sent,  not  according  to  the  contract,  are  retained  by  tGe^party ; 

there  a  claim  for  the  value  on  a  quantum  valebant  may  be  sup-  ^^^ 

ported ;  but  then  from  the  circumstances  a  new  contract  may  be 

implied  jh).^    And  we  shall  hereafter  have  occasion  to  notice 

more  fully  the  implication  of  law,  that  a  person  who  takes  and 

holds  possession  of  premises  under  an  agreement  for  a  term  upon 

specified  conditions,  or  a  tenant  who  holds  over  after  the  end  of 

his  lease,  becomes  tenant  from  year  to  year ;  subject  in  the  first 

case  to  the  stipulations  which  were  to  have  been  embodied  in  the 

lease ;  and  in  the  second  to  the  terms  of  the  expired  demise,  so 

fiu*  as  they  can  respectively  apply. 

So  firom  the  invariable,  certain,  and  general  tisage  or  custom 

f  any  particular  trade  or  place,  of  which  a  party,  contracting 

pon  a  matter  to  which 'such  usage  or  custom  has  reference,  can 

shown  or  presumed  to  have  had  notice,  a  promise  in  con-* 

rmity  witlTsuch  usage  or  custom  may  often  be  implied ;  there 


/^i*.»UsJL  U^ 


ing  no  express  stipulation  inconsistent  with  or  excluding  suchj 
age.  To  be  bindmg,  such  a  usage  must  be  uniform  and  uni^ ' 
versa!  ;  and  not  merely  the  course  of  dealing  at  particular  houses. 
It  mast  be  so  universal  that  every  one  in  the  trade  must  be  taken 
to  know  it,  otherwise  it  is  no  usage  at  all  (i).  And  if  the  custom 
gr  course  of  dealing  be  confined  to  any  particular  house  in  a  par- 
ticular trade,  it  must  be  shown  that  the  party  to  be  charged  hacl 
express  knowledge  of  such  custom ;  and  if  he  be  not  shown  to  have 
been  cognizant  of  the  usage,  he  cannot  be  liable  by  virtue  of  it  (A). 


ig)  Honford  v.  Webtter,  1  C.  M«  & 
R.  696;  d  Tyr.  409,  S.  C. 

(A)  Per  Parke,  J.,  Head  y,  Rann^ 
10  R  fc  C.  441 ;  and  see  Oxendale  v. 
ifeiktrelL  S  K  &  Cr.  386 ;  FhUlips  v. 
Janet,  1  Ad.  Jc  L  ^S^T" 

(5y  II W  T.  Wood,  1  C.  &  P.  59, 
per  Barrough,  J. 

(k)  Moore  v.  Houghton,  1  SUrk.  H. 


487  ;  Scott  V.  Iroing,  1  B.  &  Ad.  605 ; 
Stetoart  v.  Aberdein,  4  M.  &  W.  211. 
Where  the  existence  of  a  custom  at  a 
distant  time  is  shown,  and  there  is  no 
evidence  given  that  at  a  certain  time 
it  did  not  exist,  it  may  be  inferred  that 
it  went  back  as  far  as  the  reign  of 
Richard  the  First    7  C.  &  P.  126, 
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And  it  seems  that  although  interest,  or  even  compound  interest, 
may  be  recovered  where  there  has  been  a  course  of  dealing  be- 
tween the  parties,  or  usage  to  that  effect  {I),  yet  that  a  debtor  is 
not  bound  or  affected  by  the  custom  of  his  bankers  to  charge  in- 
terest upon  interest,  by  making  rests  in  their  accounts,  unless  it 
can  be  proved  he  was  aware  of  such  their  practice  (i«)>  But 
when  such  invariable  usage  is  proved,  i^is  to  be  considered  tEe 
basis  of  the  contract  between  the  parties,  and  their  respective 
rights  and  liabilities  are  precisely  the  same  as  if.  without  any 
usage,  they  had  entered  into  a  special  agreement  to  the  like 
effect  (n).  And  therefore,  where  it  was  proved  that,  by  the  usage 
of  trade  in  the  river  Thames,  credit  is  given  by  a  shipwright  for 
repairs  of  a  ship,  if  there  be  no  agreement  as  to  the  time  of 
payment,  it  was  held  by  Lord  Ellenborough,  that  the  parties 
must  be  supposed  to  have  dealt  on  the  terms  of  credit ;  and  there- 
fore that  the  defendant,  a  shipwright,  who  repaired  the  plaintiff's 
vessel,  had  no  lien  on  it  for  the  amount  (o).  In  a  case  before 
Best,  C.  J.,  at  Nisi  Prius  (p\  his  lordship  held,  that  if  there  be 
a  general  usage  applicable  to  a  particular  trade  or  profession,  a 
person  employing  another  in  such  trade  or  profession  will  be 
taken  to  have  dealt  with  him  according  to  that  usage ;  but  that 
a  usage  for  a  veterinary  surgeon  to  charge  for  his  attendance, 
<'  when  there  was  not  much  medicine  required,"  was  too  uncer- 
tain. But  where  JT.,  an  architect,  being  retained  by  the  defend- 
ants to  prepare  plans  and  a  specification  for  the  erection  of  a 
workhouse  for  an  union,  of  which  the  defendants  were  guardians, 
employed  the  plaintiff,  a  surveyor,  to  make  out  the  bills  of  quan- 
tities ;  and  an  advertisement  for  tenders  having  been  prepared, 
referring  the  builders  desirous  of  tendering  to  the  office  of  the 
defendant's  clerk  for  a  view  of  the  plans  and  specification ;  and 
the  instructions  given  to  the  defendants'  clerk  to  show  to  the 
builders,  contained  an  intimation  that  the  quantities  were  being 
taken  out,  and  that  the  expense  of  taking  them  out  was  to  be  de^ 
firayed  by  the  successful  competitor*  It  was  proved  at  the  trial 
to  be  the  custom  for  the  architect  to  employ  a  surveyor  to  make 


(/)  See  Index,  tit.  IrUeresL  Havelock,  S  B.  &  Ad.  404,  as  to  the 

(m)  See  Moore  v.  Voughton,  1  Stark,  general  understanding  in  case  a  ship- 

R.  487.  Wright  undertakes  to  repair  a  ship,  in 

(n)  Per  Lord  Ellenhorough,  Raitt  reference  to  the  completion  and  pay- 

V.  Mitchell f  4  Camp.  149.  ment.  yt»^  ^i*— '  f^  e^^i^^^Tzrol^i^-  Jtf^ 

(o)  Id.  146;   and  see  Roberts  v.         (p)  Sewdlr.  Corp,  1  C.  &  P.  392.^3^ 
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oat  tbe  bill  of  quantities,  and  for  the  successful  competitior  to 
pay  his  chaise ;  but  a  misunderstanding  having  arisen  between 
the  defendants  and  K,^  another  architect  was  employed ;  and 
when  K.  sent  in  his  bill,  claiming  113/.  for  the  plans  and  speci- 
fication, and  65/.  as  **  the  surveyor's  charge  for  making  out  the 
quantities,**  the  defendants  paid  him  80/.,  which  he  received  in 
aatisfiiction  of  his  demand,  nothing  being  said  about  the  sur- 
ireyor's  charges.;  it  was  held,  that  under  the  custom  proved,  the 
architect  K.  must  be  considered  the  defendant's  agent  in  the  em- 
ployment of  the  surveyor,  and  consequently  that  the  latter  was 
entitled  to  sue  the  defendants  for  the  value  of  his  services,  the 
want  of  a  successful  competitor  having  been  occasioned  by  their 
uX{q\ 

It  18  dear  that  a  promise  to  a  particular  eflfect  may  be  implied. 


in  any  given  case  from  the  circumstance  of  the  parties  having  in* 
variably  on  former  and  similar  occasions  adopted  any  particular 
tenns  €ft  coarse  of  dealing  (r).  Thus  interest  may  be  demanded 
and  allowed  as  a  matter  of  right,  if  allowed  and  paid  on  prior  and 
similar  accounts  between  the  parties  («).    iL^  MS'.*-'^^<^,x  «.  jLn 

There  are  instances  in  which  the  law  raises  a  promise  from 
the  aeU  of  a  party,  and  will  not  admit  of  evidence  of  his  intention 


( 


^  k^ 


to  commit  a  tart  in  disavowal  of  such  tacit  promise :  for  no  man 

set  up  and  take  advantage  of  his  own  wrong.    Thus,  if  al\  ^^^^  h^*^} 

party  sednce  away  and  harbour  an  apprentice,  the  master  may     ^y*^  -  - 

^^'^sae  such  party  in  assumpsit  for  the  work  and  labour  of  the  ap- 

^^jtmeo&ce  (/).    So  assumpsit  lies  to  recover  the  value  of  goods,  as 

>^.   .sold  to  the  defendant,  if  he  by  fraud  induced  the  plaintiff  to  sell 

'tbem  to  an  insolvent  person,  agd  afterwards  obtained  them  for 

his  own  benefit  («).    And  upon  the  same  principle  seems  to  be 

founded  the  doctrine,  that  if  a  husband  wrongfully  expel  his  wife 


(f  )  Mocn  V.  Guardiam  of  the  Poor 

«'  ike  WUney  Union,  S  ScoU,  1 ;  3 
ing.  N.  C.  814,  S.  C. 
(r)  See  JBrnre  v.  Hunter^  3  Campb. 
467;  Denton V.  Robie,  id. 496;  Eaton 
▼r&/4  5  B.  &  Aid.  ^4;  Gwynv. 
GMy,  4  TauDt  346 ;  Ifewal  v.  Jonety 
M.  &  Alalk.  449 ;  CaUons.Brvf^,\b 

[«)  See  Index,  lit  Interest. 

(I)  Lightly  v.  Ciouitonf  1  Taunt 
lU;  FotUr  t.  Stewart,  3  M.  &  Set 
191.  And  a  tenancy  may  sometimes 
be  implied  against  a  person  who  might 


be  treated  as  a  trespasser  at  the  elec- 
tion of  the  landowner ;  as  where  a  te- 
nant holds  over  after  notice  to  quit  or 
pay  an  advanced  rent;  Roberts  v. 
Hayward,  3  Car.  &  P.  432.  See  post. 
As  to  implied  warranties  of  title,  &c. 
see  post. 

(«)  Hill  V.  Perrott.  3  Taunt  274  ; 
Abbotts  V.  Bony,  L  Moore,  98;  Ed- 
meads  v.  Newman,  1  B.  &  C.  418 ;  2 
2  D.  &  R.  568,  S.  C. ;  Lucas  v.  God- 
win, 4  Scott,  502 ;  3  Bing.  N.  C.  737 ; 
when  not,  Hasloch  v.  Ferguson,  2  N. 
&  P.  269.  See  1  Chit.  PI.  6tb  ed.  100. 
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from  his  roof^  and  leave  her  unprovided  with  necessaries,  he  is 
liable,  upon  an  implied  promise,  to  any  person  who  supplies  her 
with  them,  although  the  husband  gave  public  notice,  or  even  a 
special  warning  to  the  party,  not  to  furnish  the  wife  with  neces- 
saries upon  his  credit  (or).  And  we  may  refer  to  this  reasoning 
many  of  the  cases  which  we  shall  hereafter  notice,  in  treating  of 
the  action  for  money  paid,  and  in  which  it  has  been  held  that  a 
prior  request  by  the  defendant  to  the  plaintiff  to  pay  money  for 
his  (the  defendant's)  use,  and  a  promise  of  repayment  shall  bejn- 
ferred,  although  in  fact  no  such  request  or  promise  was  made : 
the  plaintiff  having  been  compelled  to  make  the  payment  by 
some  wrongful  act  or  omission  of  the  defendant.  And  we  shall 
have  occasion  to  mention  many  instances  in  which  it  has  been 
held  that  a  party  may  waive  a  tort,  and  maintain  an  action  for 
money  had  and  received.  So  where  a  pauper  had  his  leg  acci- 
dentally fractured  in  one  parish,  and  was  conveyed  to  the  next 
/.-...^  ^  Ut^^  Jioiise  in  an  adjoining  parish,  and  was  confined  there  and  visited 
^H^/-"-  r>VjL* .  ,by  the  overseer,  and  attended  by  the  surgeon  who  attended  the 

parish  poor,  with*The  knowledge  of  the  overseer  of  the  latter 
parish,  it  was  decided  that  the  surgeon  might  have  assumpsit 
against  such  overseer  for  the  expenses  of  the  cure ;  for  there  was 
not  any  obligation  against  the  parish  where  the  accident  hap- 
pened, to  pay  these  expenses,  and  the  overseers  knowing  of  and 
not  repudiating  the  surgeon's  attendance,  was  equivalent  to  a  re- 
quest (y).  And  upon  the  same  ground  of  a  general,  moral,  and 
legal  obligation,  and  non  dissent  to  the  plaintiff's  acts,  it  was 
held  by  Lord  Tenterden,  C.  J.,  in  Nicholl  v.  Allen  (r),  that  if  the 
father  of  an  illegitimate  child  acknowledge  it  as  his  ofl&pring, 
and  know  that  it  is  boarded  and  clothed  by  the  plaintiff,  and 
neither  express  dissent  nor  take  it  away,  he  is  impliedly  liable 
for  the  expenses. 

There  are  also  cases  in  which  the  law  will  imply  a  promise  or 
contract  to  pay  money^  although  in  its  origin  the  transaction  was 
totally  unconnected  with  contract,  and  there  has  been  no  promise 
in  fact,  there  being  a  legal  duty  to  pay  the  money.  Upon  this 
principle,  debt  lies  on  the  judgment  of  a  court  of  record  in  this 
country  (a).     And  assumpsit  lies  upon  an  implied  promise  to  pay 

(i«)  See  post,  Chap.  2.  (x)  3  C.  &  P.  36;  see  Hodga  ▼. 

(y)  Lamb  y.  Bunce,  4  M.  fc  Sel.  Hodges,  Peake,  Add.  C.  79. 

,             S75;   see  ^romlinson  v.  BentaJL  5  B.  (a)  3  Bla.  C.  160;  1  Chit.  PI.  6th 

iU^    &  C.  739 :  QD.^a,  493,  S.  C.  ed.  109. 
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money  due  upon  judgments  obtained  in  foreign  courts  uncon** 
nected  with  this  country  (b);  or  in  this  country  upon  an  Irish 
judgment  (c);  or  a  Scotch  decree  (rf);  oi  a  Jiamaica  judgment  (e) ; 
and  even  to  recover  money  due  on  the  decree  of  a  colonial  court 
for  payment  of  a  balance  due  on  a  partnership  account  (/).  But 
neither  assumpsit  nor  debt  can  be  sustained  on  the  decree  of  the 
Court  of  Chancery  for  a  specific  sum  of  money,  founded  on  equi« 
table  considerations  only  (g\  or  on  the  mere  interloaitorif  order 
of  a  court  of  law  (A).  Though  the  latter  may  be  ancillary  to  a 
binding  agreement(i). 

We  shall  presently  have  occasion  to  explain  that  a  promise 
cannot  be  implied  from  a  mere  moral  obligation,  not  supported 
by  a  legal  liability  (A). 

The  principle  is,  that  promises  in  law  exist  only  in  the  absence 
I  of  express  promises ;  expressumfacit  cessare  tadtum  (Z).  There- 
]fore  a  usage  of  trade  cannot  be  set  up  in  contravention  of  an 
express  contract ;  thus,  where  A.  agreed  to  sell  to  ^.  a  quantity 
of  prime  bacon,  which  B.  weighed  and  examined,  and  paid  for  by 
a  bill  at  two  months ;  but  before  the  bill  became  due,  gave  notice 
to  A,  that  the  bacon  did  not  answer  the  purpose ;  it  was  held 
that  JB.  could  not  give  in  evidence  a  custom  that  the  buyer  was 
bound  to  reject  the  contract^  if  at  all,  at  the  time  of  examining 


(ft)  Walker  v.  Witter,  Dougl.  1  and 
4;  Hallr.Obber,  11  East,  118,  124, 
125;  Douglas  v.  Forrest,  1  M.  &  P. 
663;  4  Biog.  686,  S.  C.  See  Buchanan 
▼.  Rucker,  1  Campb.  63 ;  9  East,  193, 
S.C.  But  the  judgment  is  inopera- 
tive here,  if  clearly  contrary  to  natural 
justice  or  the  law  of  the  country  where 
it  was  pronounced,  Becguet  ▼.  M^Car- 
tky^  2  6.  &  Ad.  951,  or  founded  upon 
a  mistake  of  the  law  of  the  country 
where  the  original  contract  was  made, 
SeCy  see  Novelli  v.  Rossi,  2  B.  &  Ad. 
757 ;  Chitty,  jun.  on  Bills  1553,  S.  C. 

(c)  Harris  v.  Saunders,  4  B.  &  C. 
411;  6D.  &R.471,  S.  C. 

(d)  Douglas  V.   Forrest,  4  Bing. 
686 ;  1  M.  &  P.  663,  S.  C. 

(c)  2  Chit  PI.  6th  ed.  109. 
CO  Henley  v.  Soper,  8  B.  &  C.  16  ; 
Sadler  v.  Robins,  1  Campb.  253. 

(g)  Carpenter  v.  Thornton^  j  ?•  j^ 

Aid.  52 ;'  Henley  v.  ISoper,  8  B.  &  C. 

T^Tp^r  C.  J. 

^  (A)  Emerson  v.  Lasklev.  2  H.  Bl. 

|48;  Fry  v.  Malcolm,  4  Taunt.  i05 ; 

{Carpenter  ▼.  Thornton,  3  B.  &  Aid. 


^  f 


56.  Quare,  if  debt  can  be  maintained 
on  award  of  compensation  by  a  jury 
made  a  record  of  quarter  sessions 
under  a  local  act ;  Rex  v.  Nottingham 
Old  Watervjorks  Company,  1  Nev.  6c 
P.  480. 

(t)  Porter  v.  Cooper,  1  C.  M.  &  R. 
387. 

(k)  Post,  47. 

(/)  See  per  Ashhurst  and  Bullef, 
Js.,  in  Touissant  v.  Martinnant,  3 
Term  R.  104,  105 ;  Cutler  v.  Powell, 
6  T.  R.  32Q ;  per  I^wrence,  J.,  in 
Cowley  v.  Dunlop,  7  T.  R.  568 ;  Cook 
V.  Jennings,  ui.  S81 ;  perLe  Blanc,  J., 
in  Buckler  v.  Buttivant,  4  East,  85  ; 
and  Morsom  v.  Kymer,  2  M.  &  Sel. 
316,  per  Bayley,  J.,  in  Grimman  v. 
Legge,  8  B.  &  C.  326 ;  Read  v.  Rann, 
10  B.  &  C.  438;  per  Parke,  B.,  in 
Bradbury  ▼.  Andaton,  1  C.  M.  &  R. 
490.  Though  the  word  demise  im- 
plies a  covenant  for  title  and  quiet  en- 
joyment, such  implied  covenants  are 
restrained  by  an  express  covenant  for 
quiet  enjoyment ;  LJTie  v.  Stephenson, 
5  Bing.  N.  C.  183.  ^^  A^    


the  goods  (Z).  And  although,  in  the  absence  of  an  express  sSpu-^^/^  \7 
lation,  an  outgoing  tenant  is  impliedly  entitled  to  an  allowance  ^^;;^^;^ 
for  seed  and  labour,  &c.,  in  the  last  year  of  his  tenancy,  the  be-  r^JK. 
nefit  of  which  he  has  not  derived,  and  which  will  be  received  by 
the  in-coming  tenant ;  that  is,  if  there  be  a  custom  in  the  country 
to  that  effect ;  yet  the  custom  can  furnish  no  right  by  implication, 
where  the  tenant  holds  upon  a  lease  or  contract  containing  ex* 
press  terms  and  provisions  upon  the  subject,  and  which  either  di^ 
rectly  contravene  the  custom,  or  fairly  evince  that  the  parties 
must  have  contemplated  that  it  should  have  no  application  to 
their  case  (m).  As  where  a  tenant  held  under  the  terms  of  an 
expired  lease,  by  which  it  was  stipulated  that  the  tenants  oa 
quitting  the  farm  should  not  sell  or  take  away  any  of  the  manure 
in  the  fold,  but  should  leave  it  to^  be  expended  on  the  land  by 
the  landlord  or  his  succeeding  tenant.  The  lease  contained  no 
stipulation  as  to  the  tenant  being  entided  to  payment  for  such 
manure.  By  the  custom  of  the  country,  the  tenant  would  have 
been  bound  not  to  sell  or  take  away  the  manure  in  the  fold,  but 
to  leave  it  to  be  expended  on  the  land  by  the  landlord  or  his  suc- 
ceeding tenant,  and  would  have  been  entitled  to  be  paid  for  the 
same.  It  was  held,  that,  as  an  express  stipulation  had  been 
made  on  the  subject,  the  custom  was  excluded,  and  that  the  te- 
nant was  not  entitled  to  be  paid  for  the  manure  (n).  But  a  cus- 
tom of  the  country,  by  which  a  tenant  is  entitled  on  quitting  to 
receive  from  the  landlord  or  incoming  tenant  a  reasonable  allow- 
ance for  Beeda  and  labour  bestowed  on  arable  land  in  the  last 
year  of  the  tenancy,  and  is  bound  to  leave  the  manure  for  the 
landlord  if  he  will  purchase  it,  is  not  excluded  by  a  stipulation 
in  the  lease,  under  which  he  holds,  that  he  will  consume  three- 
fourths  of  die  hay  and  straw  on  the  farm,  and  spread  the  manure 
arising  therefrom,  and  leave  such  of  it  as  shall  not  be  so  spread 
on  the  land  for  the  use  of  the  landlord  on  receiving  a  reasonable 
price  for  it  (o). 

The  French  law,  upon  the  subject  of  implied  promises,  is  not 
unworthy  of  our  notice.  "  Certain  engagements  are  formed  with- 
out the  intervention  of  any  agreement,  either  on  the  part  of  him 

(0   Yeatt  V.  Pirn,  2  Marsh.  R.  141 ;         (»)  Roberts  v.  Barker.  1  C.  &  M. 
6  Taunt.  446,  S.C.  See  Webb  v.  Plttm-     808 ;  3  Tyr.  945,  S.  (J. ;  post. 


I  ^t^  r-M^  ^^,    iwcr,  2  B.  &  Aid.  74a.  (o)  Button  v.  Warren.   1  Mees.  & 

fe; V  t.*^  e.&^^      {m)  See  Index,  tit.  Custotn  of  the     W.  466 ;  1  Tyr.  &  Ur.  046.  S.  C. 

/«     %:.^A.4,*»MH«-V  ^'^*^**'^  ^*^^*^  t/A<*  A*^^ 
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who  is  bound  thereby,  or  on  his  towards  whom  he  has  become 
bound ;  some  result  from  the  simple  authority  of  law ;  others 
spiiDg  from  a  fact  personal  to  the  party  who  finds  himself  bound. 
The  first  are  engagements  formed  involuntarily,  such  as  those 
between  neighbouring  proprietors,  and  those  of  guardians  and 
other  administrators,  who  are  not  at  liberty  to  refuse  the  func- 
tions cast  upon  them.     The  engagements  which  spring  from  a 
fiu;t  personal  to  him  who  finds  himself  bound,  result  either  from 
quasi  contracts,  or  from  quasi  crimes.     Quasi  contracts  are  the 
purely  voluntary  acts  of  the  parties,  from  which  result  any  en« 
gagements  whatsoever  towards  a  third  person,  and  sometimes  a 
reciprocal  engagement  of  two  parties.    When  a  person  volun* 
iarily  manages  the  affairs  of  others,  whether  the  proprietor  is 
aware  of  such  management,  or  whether  he  is  ignorant  of  it,  he 
who  so  oianages  contracts  a  tacit  engagement  to  continue  the 
management  which  he  has  begun,  and  to  complete  it  until  the 
proprietor  shall  be  in  condition  to  provide  for  it  himself:  he  must 
himself  take  the  charge  in  like  manner  of  all  the  dependences  of 
the  same  affiurs  (p).     He  subjects  himself  to  all  the  obligations 
which  would  result  from  an  express  commission  given  him  by  the 
proprietor  (9)." 


I 


Sndly.  Of  the  Consideration. — A  valid  and  sufficient  consi' 


deration  or  recompence  for  making,  or  motive  or  inducement  to 


make  the  promise  upon  which  a  party  is  charged,  is  of  the  very 


of  a  contract  not  under  seal,  at  law  and  in  equity ;  and 


must  exist,  althoujgh  the  contract  be  reduced  into  writing :  other- 


the  promise  is  voids  and  no  action  can  be  maintained  there- 
cm  (r}«     Ex  nudo  pacto  non  oritur  actio.    The  earliest  records 
of  our  law  show  that  this  maxim  was  always  recognized  in  this 
'' country  (#).    This  principle  is  not  peculiar  to  English  law.    It 


(p)  Perhaps  our  law  would  not  im- 
ply a  promise  fully  to  this  extent;  but 
there  would  be  a  liability  if  by  gross 
neglect  or  misconduct  in  the  course  of 
an  employment  voluntarily  undertaken, 
and  in  part  performed,  an  injury  re- 
sulted to  the  party  for  whom  the  busi- 
ness was  so  undertaken,  see  pott,  38, 
39,  and  Index,  tit  BaUees. 

{q)  French  Civil  Code,  book  3,  tit.  4. 

(r)  Noy's  Max.  21;  Sharington  t. 
'SiroiUm,  Plowd.  C.  303,  305,  309; 
Dyer,  90  ( ;  Dr.  &  Stud.  2,  c.  24 ; 


Rann  v.  Hughes,  in  error,  7  Term  R. 
350,  n.  (a) ;  7  Bro.  P.  C.  550,  S.  C. ; 
1  Fonbl.  Tr.  £q.  5th  ed.  335,  n.  (a); 
Barren  ▼.  Trustell,  4  Taunt  1 17.  "  A 
bargain  without  a  consideration  is  a 
contradiction  in  terms,  and  cannot 
exist  ;^*  per  Lord  Loughborough,  in 
Middleion  v.  Lord  Kenyon,  9  Ves.  jun. 
188. 

(5)  See  11  Hen.  4,  33,  23a;  17  £d. 
4, 4 ;  3  Hen.  6,  36 ;  Bro.  Action  tur 
k  Gate,  40. 
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obtained,  generally  speaking,  in  the  civil  law;  and  indeed  we 
have  borrowed  from  the  Roman  jurists  the  term  nudum  pactum^ 
as  applied  to  promises  without  consideration  (t).  It  is  equally  a 
maxim  in  the  French  law  that  a  consideration  or  cause  is  essen- 
tial to  the  validity  of  a  promise  (m).  A  gratuitous  undertaking 
may  form  the  subject  of  a  moral  obligation, — it  may  be  binding 
in  honour, — but  does  not  create  a  legal  responsibility.  It  is  not 
unreasonable  to  assume  that  it  was  entered  into  improvidently : 
nor  can  the  party  who  has  received  such  promise  have  sustained 
any  serious  injury  from  the  neglect  to  observe  it.  The  law  can- 
not reasonably  be  expected  to  enforce  an  imperfect  obligation  of 
this  nature.  It  has  afforded  to  parties  the  means  of  rendering 
even  a  gratuitous  engagement  binding,  viz.  by  theexecution  of  a^ 
deed  which  imports  deliberation;  an  exception  which  was  pro- 
bably permitted  by  analogy  to  the  Roman  Stipulations^  which 
were  promises  made  in  a  certain  prescribed  form,  and,  it  seems, 
under  magisterial  sanction,  or  ratified  before  official  authority, 
and  were  binding,  though  without  consideration. 

The  rule  as  applied  to  simple  contracts,  seems  to  be  almost 
without  exception  in  the  English  law.  It  has,  indeed,  been  sup- 
posed, though  never  formally  decided,  that  written  agreements, 
and  mercantile  contracts  between  mercantile  men,  need  no  con- 
sideration (x) ;  but  this  doctrine  has  been  entirely  and  deservedly 
exploded  (y).  Even  in  the  case  of  bills  of  exchange  and  pro^ 
missory  notes,  it  is  not  ti*ue,  as  might  be  supposed  from  the  posi- 
tion in  Blackstone's  Commentaries  (z),  that  a  consideration  is  not 
necessary  to  give  them  effect.  The  general  rule  is,  that  a  con- 
sideration is  essential,  even  in  the  instance  of  such  instruments, 
although  the  legislature  and  our  courts  have  ever  evinced  the 
most  anxious  desire  to  encourage  and  facilitate  their  circulation. 
When  an  action  upon  a  bill  or  note  is  between  the  immediate 
parties  thereto,  as  between  the* drawer  and  acceptor  of  the  bill, 
or  the  payee  and  maker  of  the  note,  or  between  the  indorser  ai^jj 
his  indorsee  of  either  of  those  documents,  the  consideration  may 
be  inquired  into ;  and  if  it  be  proved  that  the  plaintiff  ^ave.  and 


(Jt)  2  Bla.  C.  445.     Nudum  pactum  See  1  Pothier,  Tr.  on  Obi.  p.  1,  c.  1, 

est  ubi  nulla  tubest  causa  prater  con'  s.  1,  art.  3,  s«  4. 

ventionem.  (.r)  See  per  the  Judges,  in  Pillans 

(tt)  "  L*  obligation  sans  causej  ou  sur  v.  Mierop^  3  Burr.  1663. 

une  fausse  cause,  ou  sur  cause  illicite,  {y)  Ante,  4,  5. 

ne  pent  avoir  aucun  effet.'*     French  {z)  3  Bla.  C.  445,  446. 
Code  Civil  (1804),  book  3,  til.  3,  s.  4. 
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the  defendant  received  no  value,  the  action  shall  fail.  The  only 
material  exceptions  are,— 1st,  that  if  the  plaintiff  be  a  distant 
indorsee  of  the  bill  or  note,  and  took  it  for  value,  it  is  of  no  avail 


[to  the  defendant  to  show  thatlRere  was  no  consideration  between 
himself  and  the  third  party  who  received  the  bill  from  him  (the 
defendant^:  in  such  case  the  want  of  consideration  between  the| 
original  parties  is  immaterial ;  and  2ndly,  that  even  between  the 
[immediate  parties,  it  shall  he  presumed  (a)  that  there  was  a  good 
consideration ;  whereas,  in  general,  in  an  action  upon  a  simple 
contract,  the  plaintiff  must  allege  and  prove  consideration  (i). 

I      It  is  hardly  necessary  to  observe,  that  if  the  consideration  be 
iUegal  the  contract  will  be  void.     It  is  not  proposed  at  present  11 
to  treat  of  illegal  considerations,  but  merely  to  point  out  what 
considerations  are  in  law  deemed  sufficient^  presuming  they  em- 
brace no  illegal  object.     We  may  premise,  that  considerations,  as 
they  relate  todeeds^  are  in  general  divided  into  good  and  valw 
able  considerations.    "  A  good  consideration,*'  says  Blackstone  (c), 
in  speaking  of  a  consideration  for  a  deed  or  grant,  *^  is  such  as 
that  o{  blood,  or  of  natural  love  and  affection,  when  a  man  grants 
an  estate  to  a  near  relation ;  being  founded  on  motives  of  gene- 
rosity, prudence,  and  natural  duty.     A  valuable  consideration  is 
such  as  money,  marriage  (<f ),  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant ;  and  is  therefore  founded  in 
motives  of  justice."     The  former  will  not  in  general  hold  against 
creditors,  if  calculated  to  defraud  them  ;  the  latter  cannot  in  ge- 
neral be  impeached  {e).    The   distinction  between  a  good  and 
valuable  consideration  is  this, — that  a  good  consideration  makes 
the  instrument  (a  deed  of  conveyance,  &c.)  good  as  between  the 
parties ;  but  a  valuable  consideration  makes  the  conveyance  good 
against  a  subsequent  purchaser  (/).     We  must,  however,  ob- 
serve, that  the  term  good  consideration,  as  thus  applied  to^deeds. 


[oes  not  hold  in  relation  to  simple  contracts,  to  support  which 


relationship,  natural  love  and  affection  will  not  be  a  sufficient 
Bconsideration  (g), 

(o)  See  per  Abbott,  C.  J.,  UoUidav  (r)  2  Bla.  C.  297.     See  G«//y  v. 

w._Atkinson,  5  B.  &  C.  503 ;  8  1).  &  Bishop  of  Exeter,  10  B.  &  C.  606,  &c. 

iClf)5,  S.  0. —  (d)  Ambl.   340;    1   Alk.   163;    1 

(6)  Bayley  on  Bills,  5th  ed.  499;  Swanst.  319;  17  Ves.  271. 

Chilly  on  Bills,  8th  ed.  79,  90;  Ros-  (e)  2   Bla.  C.  444;    ante,  6,  and 

coe.  111,  123.     As  to  the  effect  of  note  (u). 

stating  an  apparently  defective  consi-  (  f)  Per  Tenlerden,  C.  J.,  in  Gul/j/ 

deration  in  a  note,  Ridout  v.  Bristow,  v.  hishop  of  Exeter ^  10  B.  &  C.  606. 

1  C.  &  J.  231.  (g)  Potty  51,  52. 


so  OP  THE  CONSIDERATION. 

"  Valuable  considerations  are  divided  by  the  civilians  into  four 
species*  Ist,  Jo,  ut  des:  as  when  I  give  money  or  goods  on 
contract  that  I  shall  be  repaid  money  or  goods  for  them  again. 
Of  this  kind  are  all  loans  of  money  upon  bond,  or  promise  of 
repayment;  and  all  sales  of  goods  in  which  there  is  either  an 
express  contract  to  pay  so  much  for  them,  or  else  the  law  implies 
a  contract  to  pay  so  much  as  they  are  worth.  2nd.  The  second 
species  is  facio  ut  facias :  as  when  I  agree  with  a  man  to  do  his 
work  for  him,  if  he  will  do  mine  for  me ;  or  if  two  persons  agree 
to  marry  together,  or  to  do  any  other  positive  acts  on  both  sides. 
Or  it  may  be  to  forbear  on  one  side,  on  consideration  of  some- 
thing done  on  the  other ;  as,  that  in  consideration  the  tenant  will 
repair  his  house,  J3.,  the  landlord,  will  not  sue  him  for  waste. 
Or  it  may  be  for  mutual  forbearance  on  both  sides ;  as,  that  in 
consideration  that  A.  will  not  trade  to  Lisbon,  B.  will  not  trade 
to  Marseilles ;  so  as  to  avoid  interfering  with  each  other.  3rd. 
The  third  species  of  consideration  is  facio  ut  des :  when  a  man 
agrees  to  perform  any  thing  for  a  pricCi  either  specifically  men* 
tioned,  or  left  to  the  determination  of  the  law  to  set  a  value  to  it. 
And  when  a  servant  hires  himself  to  his  master  for  certain  wages, 
or  an  agreed  sum  of  money,  here  the  servant  contracts  to  do  his 
master's  service,  in  order  to  earn  that  specific  sum.  Otherwise, 
if  he  be  hired  generally,  for  then  he  is  under  an  implied  contract 
to  perform  this  service  for  what  it  shall  be  reasonably  worth. 
4th.  The  fourth  species  is  do  ut  facias,  which  is  the  direct  coun- 
terpart of  the  preceding.  As  when  I  agree  with  a  servant  to  give 
him  such  wages  upon  his  performing  such  work,  which,  we  see, 
is  nothing  else  but  the  last  species  inverted ;  for  servusfacit  ut 
herus  det,  and  hems  dat  ut  servusfaciat  (k),'* 

The  main  rule,  in  regard  to  the  sufiiciency  of  the  considera- 
tion, seems  to  be,  that  it  may  arise  either — 1st,  by  reason  of_a 
benefit  resulting  to^  the  party  promising,  or,  at  his  request,  to  a 
third  person,  by  the  act  of  the  promisee ;  2ndly,  on  occasion  of  1 
the  latter  sustaining  any  loss  or  inconveniejice,  or  subjecting  him- 1 
self  to  any  charge  or  obligation,  at  the  instance  of  the  person! 
[making  the  promise,*al though  such  person  obtain  no  advantagen  ^/^u./. 
^therefrom  (f). 

(A)  2  Bla.  Com.  444,  445.  1673;  per   Lord    Ellenborough,    in 

(i)  See  Com.  Dig.  Action  upon  the  Bunn  v.  Giiy,  4  East,  193 ;  and  in 

Case    upon   Assumpsit,    (B)    1;   per  Jong  ▼.  Ashbyrnham.  id,  463.  464; 

Yales,  J.,  in  FUlans  v.  JWierop,  3  Burr,  per  Best,  C.  J.,  Morley  v.  Boothby,  3 
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Before  we  proceed  to  illustrate  this  general  rule  by  referring 
to  particular  instances,  it  may  be  judicious  to  give  some  general 
explanation  of  its  difierent  branches. 

In  the  first  place,  in  reference  to  the  benefit  conferr€d_  on  the 
promiser  sought  to  be  charged,  we  may  observe  that  it  is  not 
essenrial  that  the  consideration  should  be  adequate  in  point  of 
actual  value,  the  law  having  no  means  of  deciding  upon  this 
matter  ;  and  it  would  be  unwise  to  interfere  with  the  &cility  of 
contracting,  and  the  free  exercise  of  the  judgment  and  will  of  the 
parties,  by  not  allowing  them  to  be  sole  judges  of  the  benefits 
to  be  derived  Scorn  their  bargains ;  provided  there  be  no  incom- 
petency to  contract,  and  the  agreement  violate  no  rule  of  law. 
It  is  snflScient  that  a  slight  benefit  be  conferred  by  the  plaintiff 
on  the  defendant,  or  at  his  request  upon  a  third  person  (t),  ot 
even  that  a  benefit  may  arise  to  the  party  promising  (A).  ^ 

Even  in  equity,  although  a  consideration  be  necessary,  in  the 
case  of  an  agreement  not  under  seal,  inadeguacy  of  consideration 
or  value  is  in  general,  of  itself,  no  ground  for  impeaching  a  con- 
tract; whether  such  contract  relate  to  the  sale  of  an  estate  (/),  or 
an  annuity  (m),  or  any  other  subject  (n).  And  inequality  of  con- 
sideration upon  entering  into  an  agreement  for  the  compromise 
or  abandonment  of  a  doubtfiil  right,  will  not  defeat  the  con- 
tract (o).  But  if  the  folly  of  the  contract  be  extremely  gross, 
this  circumstance  will  tend,  if  there  be  other  facts  in  corrobora- 
tion, to  establish  a  case  /or  relief  on  the  ground  of  fraud  ;  but 
wtere  folly  and  weakness,  or  want  of  judgment,  will  not  defeat  a 
contract  even  in  equity  (p).  An  action  was  brought  in  special 
assumpsit,  on  an  agreement  to  pay  for  a  horse  a  barley  com  a 
nail,  for  every  nail  in  the  horse's  shoes,  and  double  every  nail, 
which  came,  there  being  thirty-two  nails,  to  five  hundred  quarters 
of  barley;  and  on  a  trial  before  Hyde,  J.,  the  jury  under  his  di- 


Bbig.  112,  113;  per  Tindal,  C.  J., 
WiUatU  y.  Kenned^,  8  Biag.  10;  2 
Saand.  137  e,  5th  ed. 

(i)  See  id ,  aod  Hitchcock  v.  Coker, 
6  Ad.  &  £.  456 ;  per  Lord  EUenbo- 
roQgh  in  Phillipt  ▼.  Batemttn,  16  East, 
372,  and  the  cases  cited  post, 

(k)  Kirwan  y.  XtrtMui,  2  C.  &  M. 
623;  4Tyr.  491,  S.C. 

(/)  Cole  y.  Trecoihick,  9  Ves.  jud. 
246;  1  Smith,  233,  S.  C. ;  Western  v. 
Rmssell,  3  V.  &  B.  187;  Darley  y. 
Siaglcton^  Wightw.  29  ;  Murray  v, 
FJmcTy  2  Sch.&  Lef.  488;  Grijgjith 


y.  Spratlev,  1  Cox,  383. 

{m)  Fhyer  y.  Shearardy  Ambl.  18; 
Vernon  y.  WinstanLtyy  2  Sch.  &  Lef. 
395;  Low  y.  Barchardy  3  Ves.  133; 
Speed  V.  PhUlipSy  3  Anst.  732. 

(n)  See  1  Edward  Chitty*s  £q.  In- 
dex, Considtrationy  2;  1  Bridg.  £q. 
D.  359;  10  Ves.  292,  295. 

(o)  1  Ball  &  Beatty,  34.    Adcguapy 
of  consideration  when  material  at  law, 
is  a  question  for  the  court;  per  Best,^^ 
C.  J..  Homem,  Ashfordy  3  Bing.  327." 

(p)  Milnes  y.  Cowley y  8  Price,  620; 
Prebble  y.  Boghurst,  1  Swanst.  329. 
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rection  gave  the  real  value  of  the  horse,  8/.,  as  damages ;  and  it 
is  to  be  collected,  that  the  contract  was  considered  valid ;  for  the 
report  states,  that  there  was  afterwards  a  motion  to  the  court  in 
arrest  of  judgment,  for  a  small  fault  in  the  declaration,  which  was 
overruled,  and  the  plaintiff  had  judgment  (q). 

And  where  in  an  action  of  assumpsit  it  was  alleged,  that  in 
consideration  of  Z6s.  6d.  paid,  and  4Z.  17^.  6d.  to  be  paid,  the 
defendant  promised  to  deliver  two  rye  corns  on  the  then  next 
Monday,  and  double  in  geometrical  progression  ever^  succeeding 
Monday,  (or  every  other  Monday,)  for  a  year,  which  would  have 
required  the  delivery  of  more  rye  than  was  grown  in  the  whole 
year,  the  court  on  demurrer  seemed  to  consider  the  contract 
good ;  and  Powell,  J.,  said,  that  although  the  contract  was  a 
foolish  one,  yet  it  would  hold  good  in  law,  and  that  the  defend- 
ant ought  to  pay  something  for  his  folly;  but  no  judgment  was 
given,  the  case  being  compromised  (r). 

So  in  respect  to  the  extent  of  trouble,  loss,  or  obligation, 
which  the  promisee  has  taken  upon  himself,  at  the  promiser's  re- 
quest, we  snail  observe,  upon  considering  the  cases  presently  re- 
ferred to,  that  it  is  immaterial  that  the  detriment  or  charge  thus 
assumed,  is,  in  fact,  of  the  most  trifling  description,  provided  it 
be  not  utterly  worthless  in  fact  and  in  law;  and  that  to  consti- 
tute agoodconsI3era5on  no  benefit  need  result  to  the  promiser 
from  the  performance  of  the  stipulated  act  by  the  promisee,  ac- 
cording to  the  agreement  (s). 
«•  In  an  action  of  assumpsit,  it  appeared  that  the  plaintiff  had 

made  a  lease  to  J.  S.  of  lands  for  life,  rendering  rent.     J.  S. 

granted  all  his  estate  to  the  defendant.     The  rent  being  in  arrear, 

the  plaintiff  applied  to  the  defendant  for  it;  who  thereupon  pro- 

*  mised,  that  if  the  plaintiff  could  "  show  him  a  deed  that  the  rent 

idf'^^  ;XaJ^^^^  due,"  (which  the  plaintiff  did,)  the  defendant  would  dis- 

^dhjw-^ii.  Aw^harge  it :  "  and  it  was  moved  in  arrest  of  judgment,  that  there 

^^t^ti^^A^rw^*^  "^  consideration  to  ground  an  action  ;  for  it  is  but  the  show- 

^^l^^^^^^^ing  of  the  deed,  which  is  no  consideration  ;  but  it  was  adjudged 

Ai  tA^/U^,/^i^    for  the  plaintiff;  for  when  a  thing  is  to  be  done  by  the  plaintiff, 

^^  /S^fr^'y^be  it  never  so  small,  this  is  a  sufficient  consideration  to  ground 

'/-u.  t/Sf  /A^  '^^^rT action,  and  here  the  showing  of  the  deed  is  a  cause  to  avoid 

!jSI2Ly^'^^'2f>^"'^  (0-     So  the  giving  up  a  letter  by  the  plaintiff  to  the  defend* 


^*A  

a  Ac  U^^Zui^      (g)  Jamesv.  Morfrarij  B.  R.,  15  Car.  (s)  Ante,  31. 

A^^fbZt'^U^  ^ »   ^  ^^^-  m  ;  1  Keb.  569,  S.  C.  (/)  Sir  R.  Sturlyn  v,  Albany,  Cro. 

/{L dt^U.  yXV       ^^)  l^hornborow  v.  Whiteacre,  2  Lord  Eliz.  67 ;  see  2  11.  b.  812. 
Mau^^Zl^  ;J^yj^Rayni.  1 164.  ' 


»^^'/    •    "^^/^    t^,/X^4xS^,  ^O  '  >2L>— -^.^t^ 


^ 
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ant  at  his  request,  by  means  of  which  the  defendant  was  enabled 
to  settle  certain  controversies,  and  obtain  a  large  portion  of  O/g 
effects,  to  which  defendant  claimed  to  be  entitled,  was  held  to  be 
a  sufficient  consideration  to  support  a  promise  by  defendant  to 
pay  plaintiff  lOOOf.  (m).     So  where  a  declaration  stated  that  in 
consideration  plaintiff  would  at  defendant's  request  permit  the 
latter  to  weigh  certain  boilers  of  the  plaintiff,  the  defendant  pro- 
mised to  give  them  up  to  plaintiff  in  the  same  condition  as  they 
were  in  at  the  time  of  such  consent ;  it  was  held  on  motion  in 
arrest  of  judgment,  that  there  was  a  sufficient  consideration  stated, 
and  Lord  Denman,  C.  J.,  observed,  '*  I  think  the  declaration  good. 
The  defendant  requests  to  be  allowed  to  weigh  certain  boilers 
belonging  to  the  plaintiff;  he  can  only  do  so  by  the  plaintiff's 
permission,  in  consideration  of  which  he  makes  the  promise 
alleged ;  the  promise  following  as  of  course.     We  need  not  in- 
quire into  the  nature  of  the  benefit  derived  to  the  defendant. 
The  plaintiff  may  have  sustained  some  damage  by  complying 
with  the  defendant's  request,  and  that  is  enough  afler  verdict  (n).*' 
A  woman,  afler  the  decease  of  her  husband,  promised  the 
flaintiff,  a  creditor,  that  if  he  would  prove  that  her  husband  had 
owed  him  SOL,  she  would  pay  it;  and  it  was  held  a  good  consi- 
deration ;  ^'  because  it  was  a  trouble  and  charge  to  the  creditor 
to  prove  his  debt  (o)." 

The  waiver  of  a  tort,  by  committing  which  the  defendant  de-  JZ.  JftJ^^ 
rived  a  benefit,  (although  such  tort  occasioned  no  real  injury  to  <^^^S^^3L^.^ v^ 
the  plaintiff,)  is  a  sufficient  consideration  for  a  promise  by  him  (p).    Ar^.f^'^jj^^. 
J  j^A  declaration  stating  that  the  defendant  was  indebted  to  the  %J^i^^^£^2^^c^Z^ 
•^^.^ plaintiff  on  a  bill  of  exchange,  and  that  the  plaintiff  having  lost   ^jS^t-n^^^La*^ 


fbSf,^  ^'^  ^*U,  had  at  the  defendant's  request  given  him  a  bond,  ac-  \^^  'X^Td.^iJ^ 

knowledging  payment,  and  conditioned  to  indemnify  him  against  ^jl^iJ^^^X^^'*^'' 

the  bill,  shows  a  good  consideration  for  a  promise  by  the  defend-  ^-'^^^f  '"^  ^' 

^^  ant  to  pay  the  contents  of  the  bill ;  for  it  is  a  disadvantage  to  the  u^u^^tu  m^ji^  - 

b-^^A-l^laintiff,  if  it  were  of  no  advantage  to  the  defendant,  that  the  /^^  e^^^*-^*^ 

-^'^^  bond  was  executed  (gr).     And  it  is  a  sufficient  consideration  for  a  a^^^^  ^  ^*^ 

NTomise  of  indemnity,  &c.,  that  the  plaintiff  had  merely  secured  ^^^^^^Ji^'^^  ^ 


(m)  Wilkiaton  v.  Oliteira^  \  Bipg.  Brealey  v.  Andrew,  2  Nev.  &  P.  114;      OrH^cJ^u^^JpT  ^ 

y.C.490.  7  Ad.  &  E.  108,  S.  C.  ju^Ji!^:^^ 

(n)  Bainbridge  v.  Firmston,  t  P.  &         (g)  Williamson  v.  CkmentSy  \  Tsiunt.     u^oCiu^  iu^t^'^ 

9^^  Dar.  2  523  ;  see  Hansard  v.  Robinson,  7  B.     ^ 

"^^^  (o)  Tracer  v. ,  1  Sid.  57.  &  C.  90, 94.  t^  vBt^^^hMa^- 

\.V)  Dm?**  V.  Mor^an^  4  B.  &  C.  8 ;  ^a.  Cti^^Us^uiSn  /ti^  *^ 


« 
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by  promissory  notes  and  a  cognovit,  the  payment  of  a  sum  of 
money  to  the  defendant,  as  assignee  of  a  bankrupt  (r). 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  a  sufficient  consideration  between  the  plaintiff  and  a 
third  person,  the  defendant,  who  personally  received  no  benefit 
from  the  agreement,  became  a  party  thereto ;  and  it  was  held^ 
that  as  the  agreement  was  such  as  the  plaintiff  would  not  have 
made,  and  therefore  would  not  have  subjected  himself  to  liability, 
unless  the  defendant  had  acceded  and  become  a  party  to  the  con- 
tract, there  was  a  sufficient  consideration  for  the  promise  of  the 
latter  (js).     So  where  the  declaration  stated  that  the  defendants 
y/ii  0>^>4Lt.^A€^uic^^^^8  in  possession  of  certain  mortgage  deeds,  of  which  H.  JR. 
i^^»L>u^,0.ff  was  desirous  to  obtain  an  assignment,  by  the  payment  of  500t, 
^*€^^^^  A^^'^'^  plaintiff  consented,  at  H.  R.'s  request,  to  accept  bills  to  that 
^'"i^l^^l^J^^amount.  drawn  by  H.  -S.,  upon  H.  R.'s  procuring  the  defendants 
^u^^  *-        to  deliver  the  mortgage  deeds  to  the  plaintiff  as  a  security,  that 
>fe-  ^f€fi^  the  defendants,  in  consideration  of  the  plaintiff's  accepting  the 
^^V^  ^^  ^^^H  undertook  to  deliver  the  deeds  to  him  on  his  paying  them 
^  u-a**.^  ii^She  amount  of  the  bills ;  it  was  tield  that  there  was  a  good  con- 
tt^^J"^^    _sideration  for  defendants*  promise  (^). 

^  The  plaintiff,  an  occupier  of  lands,  having  been  sued  with 
^  others  by  the  vicar  for  tithes,  gave  up  the  occupation,  and  quitted 
^if^^Zj*^  'tL  ^^  parish  during  the  progress  of  the  suit ;  upon  which  the  de- 
'-  Uf^^t^^n^  ySu«:  fendant,  a  landowner  in  the  parish,  undertook  to  indemnify  him 
^^^^^^'^  from  all  costs,  if  he  would  suffer  the  defendant  to  defend  the  suit 

in  his  (the  plaintiff's)  name;  and  it  was  held,  that  there  was  a 
sufficient  consideration  for  the  defendant's  promise  (le).  Mi^-  /t^ 

In  an  action  of  debt  for  fish  due  for  tolls,  the  plaintiffclaimecr^ 
a  right,  under  a  custom,  to  take  the  second  best  fish  out  of  ever£ 
boat-load  of  fish,  by  way  of  toll,  firom  fishermen  fii^quenting 
certain  cove  and  landing  fish  therein.     It  was  proved  that  ihe^^r^ 
plaintiff  and  his  ancestor  had  immemorially  fiirnished  and  main-  ^  ^^ 
tained  a  capstan  and  rope,  for  the  use  of  the  fishermen,  and  thatA*^^'^y 
in  stormy  weather  boats  could  not  be  drawn  up  from  the  sea  with^*^  *^fcr  ■ 
safety  to  the  crews  without  them ;  that  the  spot  upon  which  the 
capstan  stood  belonged  to  the  plaintiff,  but  the  rest  of  the  cove 

(r)  Ikin  v.  Brook,  1  B.  &  Ad.  124.     C.  710  :  4  Scott,  462,  S.  C.    The  de- 


(s)  Baileif  v.  Croflj  4  Taunt.  611 ;  claratibn  was  drawn  by  the  author, 

see  Mocattav.  ±'rancu,  3  fcougl.  II,  and  settled  by  Seij.  Stephen, 

as  to  an  agreement  to  take  part  of  a  (ti)  Adams  v.  Dansey,  6  Bing.  506  ; 

government  loan.  4  M.  &  P.  245,  S.  C. 

(/)  TJBPer  V.  Bicknell,  3  Bing.  N. 
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over  which  the  boats  were  drawn  was  the  property  of  a  third 
person.  It  was  held  that  the  keeping  the  capstan  and  rope  in 
good  order  and  ready  for  use,  was  a  good  consideration  for  the 
toll,  whether  the  capstan  were  used  or  not(x).  And  the  for- 
bearance by  the  plaintiff  at  the  defendant's  request  to  enforce,  a 
feri  facias  against  the  goods  of  a  third  person  for  60/..  is  a  valid 
consideration  for  the  defendant's  promise  to  pay  the  plaintiff  107/. 
in  seven  days  (y). 

So  it  is  a  suflScient  consideration  for  a  promise,  that  the  plain- 
tiff undertook  to  endeavour  to  perform  any  act,  at  the  defendant's 
request,  as  to  procure  the  lease  of  a  house,  or  a  note  from  a 
debtor,  &c.  (z)  ;  for  this  must  be  an  inconvenience  to  the  plain- 
tiff, and  might  eventually  benefit  the  defendant.  But  in  such  a 
case  a  hon&Jide  exertion  on  the  part  of  the  plaintiff,  to  attain  the 
proposed  object  for  the  defendant,  would  be  necessary. 

The  merely  giving  leave  of  absence  to  a  soldier  at  the  instance 
of  a  third  person,  has  been  held  to  be  a  good  consideration  for 
a  promise  by  the  latter  to  the  captain  who  gave  such  permission, 
that  the  soldier  should  return  in  ten  days,  or  that  the  promiser 
would  pay  the  captain  20/.  (a). 

But  we  shall  presently  see  that  a  holding  or  surrender  of  a 
demise,  strictly  at  will,  is  not  in  general  a  sufficient  considera- 
tion for  a  promise  (b). 


I 


Forbearance. — An  agreement  to  forbear  for  a  certain  or  rea- 
sonable time  to  institute  or  prosecute  legal  or  equitable  proceed- 
for  a  well-founded  legal  or  equitable  demand,  is  also  a  suffi- 


cient consideration  for  the  promise  of  the  debtor,  or  a  third 
/  person,  to  pay  the  debt  or  more,  q£  do  any  oth^y  a^T^c^     By  II 


(r)  The  Earl  of  Falmouth  y.  GeorgCy 

5  Bing.  286 ;  2  M.  &  P.  457,  S.  C. 

iy)  Smith  J.  Alfiar,   t   B.  &  Ad. 

j^3:  pott,  38,  and  note  (ti). 

(^)  Cvmons  v.  Hodges,  Yek.  1 1  ; 

Ltmq^igh  w,Braithv>aite,  IIobart,105. 

See  Cum.  Di^.  Action  upon  the  Case 

tjxm  Astumpsit,  (B),  (b.  5.) 

_     gm   (a)  T^lor  V.  Jones,  1  Lord  Raym. 

jig"/ 312,     A  mere  request  to  a  sheriff  not 

jk^  to  execute  a  writ  of  fi^\  facias  at  the 

-  SQit  of  the  promiser,  held  a  sufficient 

*^  coosideratioD,  after  judgment  by  de- 

ault,  and  error  brought ;    Pu//m  v. 

Sioi;es,Z  H.  BI.  312. 

^  (A)  Post,  46. 
'  i^  jL.  AL0e~  A^i^ 


(c)  See  1  Rol.  Ab.  24,  pi.  3d;  Com. 
Dig.  Action  upon  the  Case  upon  As- 
sumpsit, (F)  8,  Assumpsit^  (B)  1 ;  2 
Saund.  136;  3  Chit  Com.  L.  66,  67. 
As  to  the  mode  of  laying  the  consider- 
ation and  averring  forbearance,  see  2 
Chit.  PK  5th  ed.,  252  a ;  7  B.  &  C. 
423 ;  1  M.  &  Ry.  708,  S.  C;  2  M.  & 
P.  482,  487  ;  5  Bing.  295,  S.  C.  As 
to  forbearance  by  husband  and  wife, 
Vurse  V.  Willis,  4  B.  &  Ad.  739; 
ante,  A  promise  bv  a  bankrupt  tg, 
p^  a  creditor  in  full  if  he  would 
prove  under  his  commission,  is  bad  ^^_ 
for  want  of  consideration;  Breale'uY.  *^'^ 
Andrew^ 2  N.  &  P.  114;  7  Adol.  &  ^i^^ 

^rr^^ — 


1*-  '.'  A^y^  Jt: 
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■■■      ■■■'   '-"^  ^^    .   ^ 

0y 


such  forbearance  the  creditor  is  delayed,  and  the  debtor  is,  or 
may  be  benefited ;  so  that  there  concur  both  the  ordinary  grounds 
upon  which  a  sufficient  consideration  may  be  rested.  Forbear- 
ance for  a  given  time,  on  the  part  of  the  assignee  of  a  bond,  to 
sue  the  obhgors,  is  a  good  consideration  for  a  promise  by  the 
obligor  to  pay  the  assignee  at  the  expiration  of  that  time,  or  give 
im  a  warrant  of  attorney  for  the  amount  (d). 
In  order  to  render  the  agreement  to  forbear,  and  the  forbear- 1 


ance  of  a  claim,  a  sufficient  consideration,  it  is  essential  that  such 
cu^j^irj^»>/t^  claim  should  be  sustainable  at  law  or_in  equity :  the  considera- 
tion fails  if  it  appear  that  the  demand"was  utterly  without  found- 
ation(e),  though  the  giving  up  a  doubtful  claim  and  suit  will 
suffice  (/).     Therefore  the  promise  of  an  heir  to  pay  his  an- 
cestor's bond,  in  consideration  of  forbearance  to  sue  him  thereon, 
ft4Xi^  is  not  binding  if  the  bond  did  not  expressly  name,  and  conse- 
quently did  not  bind  the  heir  of  the  obligor  (^);  but  it  seems 
that  if  the  heir  be  named  in  the  bond  he  may  be  liable  in  such 
.      .  ^  case,  although  he  have  not  assets  by  descent  (A).     So  the  pro- 

-4  #w/^^^>A*-itmise  of  an  heir,  in  consideration  of  forbearance  of  a  suit  in  chan- 
^  **  "^    —  •  ^^ery,  to  which  he  was  not  liable,  will  not  support  an  assumpsit  (i). 

Where  the  plaintiff  declared  that  A.,  since  deceased,  was  indebted 
2^'*'*^^^  ^^j^  to  him  in  a  certain  sum,  and  that  after  A,^s  death,  in  considera- 
X..  tion  of  the  promises,  and  that  the  plaintiff  would,  at  the  defend- 
^1^  ant's  request,  forbear  and  give  day  of  payment  of  the  debt,  {not 
^^stating  to  whom  he  was  to  forbear,)  the  defendant  promised,  &c., 
••A-  ./kij^juu^,  /^  the  court  held,  upon  demurrer,  that  the  declaration  was  defective, 
l^^^y^g^^-  upon  the  ground  that  it  was  not  shown  that  there  was  any  per- 
/  j^^  /^/^*i^  sonal  representative  or  other  person  who  was  liable  to  the  debt ; 
^^T-^  ^'T^     and  consequently,  that  it  did  not  appear  that  tlie  plaintiff  could 


^ 


have   sustained  any  detriment   by  suspending  proceedings  (A). 


E.  X08.  S.  C. ;  but  semble,  if  the  pro- 
mise were  made  in  consideration  that 
the  creditor  would  waive  a  tort,  and 
prove  under  the  commission,  it  might 
be  binding;  id. 

(d)  Morton  v.  Burn.  2  N.  &  P.  297; 
7  Ad.  &  E.  19,  S.C.  The  mutuality 
of  thid  contract  consists  in  the  forbear- 
ance by  the  assignee,  being  a  condition 
precedent  to  any  right  to  sue  on  the 
promise. 

(c)  See  Com.  Dig.  Act'um  upon  the 
Case  upon  Assumpsit,  (F)  8  ;  Junes  v. 
Ashburnham,  4  East,  455 ;  per  Ten- 


terden,  C.  J.,  Smith  v.  Algar,  1  B.  & 
Ad.  604. 

(/)  Post,  45. 

{g)  Barber  v.  Fox^  2  Saund.  136^ 
and  notes.  Promises  hy  an  executor 
will  be  considered  hereaAer. 

(A)  Id.  137  a. 

(i)  Id.  Tooley  v.  Windham,  Cro. 
Eliz.  206. 

{k)  Jones  v.  Ashbumham.  4  East. 
455.     It  is  observable  that  this  case 
was  upon  demurrer.    Tlie  Court  dis- 
tinguished it  from  some  cases  which*^ 
were  cited   by  the  counsel,  and   in^^^ 
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And  in  assumpsit  on  an  agreement  to  pay  money  in  consideration 
that  the  plaintiff  would  discharge  a  third  person  from  custody, 
the  court  seemed  to  be  of  opinion  that,  if  the  latter  was  illegally 
in  custody,  the  promise  was  void ;  but  they  considered  that  it 
should  be  intended,  after  verdict,  that  the  arrest  was  legal ;  the 
declaration  averring  that  it  took  place  on  process  duly  issued  out 
of  an  inferior  court  (/).  A  receiver  appointed  by  the  Court  of 
Chancery,  brought  an  action  for  a  debt  due  from  E.  F.  to  A.  J3, 
and  C.  (whose  estate  he  was  empowered  to  collect),  and  averred 
that  -B.  -F.  being  liable  to  him  (the  plaintiff)  as  receiver,  the  de- 
fendant promised  to  pay  him,  in  consideration  that  he  would  give 
E.  F.  time  for  payment,  and  in  case  of  E.  F.^s  default.  It  was 
held  on  a  motion  to  arrest  the  judgment,  that  the  declaration 
showed  a  sufficient  consideration  for  the  defendant's  promise ; 
for,  as  receiver,  the  defendant  had  authority  to  forbear  proceed- 
ings for  the  debt,  and  to  enter  into  the  contract  (m). 

It  is  not  necessary  that  the  forbearance  should  extend  to  an 


entire  discharge  of  proceedings ;  nor  is  it  material  whether  the 
[proceedings  to  be  forborne  have  been  commenced  or  not,  or  are 
at  law  or  in  equity  (n).  A  forbearance  or  suspension  of  proceed- 
ings for"a  limited  period,  with  power  toTontinue  them  if  the  debt 
be  not  then  paid,  is  sufficient.  And  where  a  declaration  stated 
the  consideration  to  be  an  agreement  for  forbearance  (not  showing 
for  what  time),  and  there  was  an  averment  that  the  plaintiff  for- 
bore  for  a  long  time,  it  was  held  after  verdict  upon  a  motion  in 
arrest  of  judgment,  that  the  declaration  was  sufficient ;  for  it 
shall  be  intended  that  the  plaintiff  agreed  to  forbear  for  a  conve- 
nient or  reasonable  time,  and  that  is  a  sufficient  consideration  (o). 
So  where  iff.  was  in  custody  on  execution  pursuant  to  a  warrant 
of  attorney,  by  which  he  had  agreed  that  execution  should  issue 
from  time  to  time  for  certain  instalments  of  a  mortgage  debt,  the 
defendant  in  consideration  that  plaintiff  would  discharge  M.  out 


wliicfa  declarations  had  been  supported 
^er  verdict y  although  they  did  not 
dearly  point  out  a  ground  of  liability 
to  the  debt,  on  the  part  of  any  parti- 
colar  person;  but  it  might  be  pre 
mmtd  after  nerdkty  that  the  plaintiff 
had  proved  at  the  trial  that  there  was 
somebody  who  could  have  been  sued, 
in  support  of  the  averment,  that  the 
pimmttff'  did  forbear ;  and  see  infray 
notes  {l)i  {nt))   Marshall  v.  Birken- 


shaw,  1  New  R.  132. 

(0  Atkinwn  v.  Settree,  Willes  R. 
482 ;  see  Lloyd  v.  Lee,  Stra.  94 ;  2 
Saund.  137  c,  note,  and  note  b,  5th  ed. 

(»i)  WUlatt$  V.  Kennedy,  8  Bing.  />. 

(n)  Bidwell  v.  Cutton,  Hob.  216; 
2nd  res.;  Poolly  v.  Gilberd,  2  Bulstr. 
41 ;  Parker  y.  Leigh,  2  Stark.  R.  229, 
230. 

(o)  Afapes  v.  Sidney y  Cro.  Jac.  6U3 ; 
1  Rol.  Ab.  24,  pi.  'J3. 
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of  custody,  undertook  that  he  should,  if  necessary,  be  forth- 
coming for  a  second  execution ;  it  was  held  that  defendant's  pro- 
mise was  binding  on  him  (p).     And  it  is  a  sufficient  consideration 
A  %MM.i^4a^  u    for  a  promise,  that  the  plaintiff  holding  a  bill  of  sale  against  the 
"***  ^»-*-^;^    goods  of  a  third  person  for  a  debt,  agreed  to  give  up  the  goods. 


^fL 


^2^*^^i^  and  forbear  to  sell  them  ( j).  But  it  seems  that  a  promise  in  con- 
'^.dc^U^  /i^/ffsideration  of  the  stay  of  an  action  "  for  a  littU  time(r),"  or  "  for 
-^*,xyA /^  45:  some  time,"  is  not  binding  is) ;  either  on  the  ground  of  uncer- 
-  ^  >U.y<l,£.  tainty,  or  of  the  absence  of  detriment  to  the  creditor,  and  advan- 
^  'jj'^^fij^r.tage  to  the  debtor. 

^££!i  u^  ^y  It  is  not  material  that  the  party  making  the  promise,  in  consi-j 
^"tS^J^^oLJ^  *  deration  of  forbearance  to  a  third  person,  has  no  interest  in  the! 
h^^^  am.^<^  ^  transaction,  and  cannot  be  benefited  by  the  delay.  If  a  person 
t^^Mit^^  Ui^  #«,3-^™P^^y^^  l^y  ^6  administrator  of  a  deceased  debtor  to  wind  up 
ut^'i  £.  ^4^«>-the  concerns  of  the  deceased's  business,  give  an  undertaking  to  a 
^L^lf»^  00.41^.  creditor  of  the  deceased  to  furnish  money  to  meet  an  acceptance, 
r  A^^j^  /tu-  which  such  creditor  has  given,  in  furtherance  of  an  accommoda- 
''^l^U^ali^Mr^^^^  arrangement  for  delaying  payment,  in  the  hope  that  funds 
Um<  yjf^  i^y^^hutfOidLy  be  forthcoming,  he  is  liable  on  such  undertaking,  though  he 
^^^T^f^Jyijj^  merely  a  clerk,  and  had  no  interest  in  the  goods  sold  by  the 

uoL^^uL^    creditor,  and  had  not  received  any  funds  applicable  to  the  dis- 
'  Z*^^  •  —    charge  of  the  debt  (t).    And  it  has  been  recently  decided,  that 

the  forbearance  by  the  plaintiff  at  the  defendant's  request,  to  en- 
force 2l  fieri  facias  against  the  goods  of  a  third  person  for  60/.  is 
a  valid  consideration  for  the  defendant's  promise  to  pay  the  plain- 
tiff 107Z.  in  seven  days.  The  Chief  Justice  observed,  "  If  the 
inconvenience  of  an  execution  against  these  goods  at  the  time  in 
question  was  so  great  that  the  defendant  thought  proper  to  buy  it 
off  at  such  an  expense,  I  do  not  see  that  the  consideration  is  in- 
sufficient for  the  promise  («)." 


Intrusting  a  Party  with  Property. — The  intrvsting  a 
person  with  property  is  a  consideration,  in  itself »  for  his  promise 


/». 


(p)  Atkinzon  v.  Bauntum^  1  Bing. 
N.  C.  444. 

(q)  Barren  v.  Trusselly  4  Taunt. 
117. 

(r)  1  RoL  Ab.  23,  pi.  5  ;  Baker  v. 
Jacob,  1  Bulstr.  4 1 ;  Seckjard'i  case, 
Cro.  Eliz.  455 ;  ToUwrtt  v.  Brickin- 
den,  Cro.  Jac.  250.  Id  Baker  v.  Jacobs 
the  declaration  laid  the  consideration 
to  be  a  forbearance  **  for  some  little 
timei  lo  wit,  a  fortnight,  or  there- 


abouts," and  held  good  after  the  ver- 
dict, in  respect  of  the  videlicet. 

(s)  1  Rol.  Ab.  ^3,  pi.  26;  see  3 
Chit.  Com.  L.  67,  note  6. 

(t)  Maud  V.  Waterhoute,  2  C.  &  P. 
579  ;  and  see  further  post,  as  to  gua- 
rantees. 

(tt)  Smith  V.  Akar,  1  B.  &  Ad.  603. 
"  What'Samageslhe  piftlnilfl  ffliiy  re- 
cover  in  an  action  on  such  promise  is 
another  question  ','*  per  Parke,  J.,  id. 
605. 


mm 
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dL-  f»9m€/0  t     Utt. 


y-«. 


[I  that,  if  he  act  upon  the  trust,  he  will  faithfully  discharge  it.t| 
Therefore,  though  an  action  will  not  lie  for  not  doing  a  thingjl  ^L^,  ^s*—  ^ 
where  there  is  jio  such  consideration^  as  reward,  &c»  to  uphold  a||  %2-^^^U;*^-^ 
promise^do  it;  jyet  where  there  is  a  delivery  of  goods  and  chattels  I  ^[^^^—^^^^ 

lior  monies  to  a  person  who  undertakes  to  do  something  respecting! 

Ithem,  even  without  any  reward  for  his  trouble,  an  action  will  lie 
on  this  bailment,  jf  there  be  a  neglect  in  the  management  b^ 
which  the  goods  are  spoiled,  &c.  The  obligation  in  this  cas?' 
arises  ex  mandate,  and  is  called  in  Bracton,  Mandatum.  Vin^ 
iita»  (x),  in  his  '*  Commentary  on  Justinian,"  defines  mandatum  iTli  MfiuZL 
to  be  contractus  quo  aliquid  gratuito  gerendum  committitur  et  V^^^^^jfifi^' 
acdpUur.  This  undertaking  obliges  the  undertaker  to  a  diligent 
management.  Bracton {y)  says,  contrahitur  etiam  obligatio  non 
woban  scripto  et  verbis  sed  et  consensu  sicut  in  contractibus  bonm 
fdei ;  ut  in  emptionibus,  venditionibus,  locationibus,  conduction 
nibuSf  societatibus  et  mandatis. 

This  distinction  is  clearly  taken  in  the  Year  Book,  1 1  H.  4,  S3, 
where  an  action  was  brought  against  a  carpenter,  for  that  he  had 
ondertaken  to  build  the  plaintiff  a  house  within  such  a  time,  and 
had  not  done  it ;  and  it  was  adjudged  the  action  would  not  lie, 
no  consideration  being  laid.  But  there  the  question  is  put  to  the 
comrt ;  what  if  he  had  built  the  house  unskilfully  ?  And  it  was 
agreed,  that  in  such  case  the  action  would  have  lain  (z). 

In  an  action  of  assumpsit  the  declaration  was,  that  whereas 
the  plaintiff  being  obliged  to  J.  S.  in  40/.,  for  the  payment  of 
SOL,  and  the  bond  being  forfeited,  delivered  lOL  to  the  defend- 
ant,  to  the  intent  that  he  should  pay  it  to  JTS.  in  part  of  pay- 
ment without  delay ;  in  consideration  whereof,  the  defendant 
aasomed,  &c.  It  was  assigned  for  breach,  that  defendant  had 
not  paid  the  money ;  whereupon  J.  S.  had  sued  the  plaintiff  for 
the  debt:  and  on  non  assumpsit  pleaded  there  was  a  verdict  for 
the  plaintiff.  And  it  was  moved  in  arrest  of  judgment,  that  here 
was  not  any  consideration,  because  it  was  not  alleged  that  the 
plaintiff  delivered  the  money  to  the  defendant  at  his  request;  and 
die  acceptance  of  it,  to  deliver  to  another  without  delay,  could 
not  be  any  benefit  to  the  defendant  to  charge  him  with  this 
promise.  Sed  non  allocatur;  for  being  that  he  (zccepted  this 
money  to  deliver_it,  it  was  a  good  consideration  to  charge  him. 

{z)  Vide  19  Hen.  6,  49;  Bro.  lit.  /u/.^^/^  ^ 
Action  tttr  U  CW,  1^4 ;  48  £dw.  3,  G.  ^^*^  >^-' 


(x)  lib.  8,  tit  27,  684. 
(y)  Bract,  lib.  3, 100. 
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And  judgment  was  given  for  the  plaintiff,  which  was  affirmed  on 
writ  of  error  (a). 

This  principle  was  elaborately  considered  and  acted  upon  by 
Holt,  C.  J.,  and  all  the  judges,  in  the  celebrated  case  of  Coggs 
and  Barnard  (b):  which  arose  upon  an  action  upon  the  case, 
wherein  the  plaintiff  declared,  that  whereas  the  defendant  as- 
sumed safely  and  securely  to  take  up  several  hogsheads  of  brandy, 
then  in  a  certain  cellar  in  £).,  and  safely  and  securely  to  lay  them 
down  again  in  a  certain  other  cellar  in  W. ;  the  said  defendant 
and  his  servants  and  agents,  so  negligently  and  improvidently 
put  them  down  again  into  the  said  other  cellar,  that  for  want  of 
care  in  the  defendant,  his  servants,  and  agents,  one  of  the  casks 
was  staved,  and  a  great  quantity  of  brandy  was  spilt ;  a  motion 
was  made  in  arrest  of  judgment,  because  it  was  not  alleged  in  the 
declaration,  that  the  defendant  was  a  common  porter,  nor  averred 
that  he  had  any  thing  for  his  pains.  And  as  to  the" objection 
that  there  was  no  consideration  to  ground  the  promise  upon,  and 
that  the  undertaking  was  nudum  pactum,  Holt,  C.  J.,  and  the 
rest  of  the  court  answered,  that  the  owner's  trusting  the  bailee 
with  the  goods,  was  a  sufficient  consideration  to  oblige  him 
to  a  careful  management.  Indeed,  if  the  agreement  had  been 
executory,  to  carry  these  brandies  from  one  place  to  another  such 
a  day,  the  defendant  had  not  been  bound  to  carry  them ;  but 
this  was  a  different  case,  for  assumpsit  did  not  only  signiFy 
a  future  agreement,  but  in  slich  a  case  as  this,  it  signified  an 
actual  entry  upon  the  thing,  and  taking  the  trust  upon  himself. 
And  if  a  man  will  do  that,  anJ  miscarries  in  the  performance  of 
his  trust,  by  reason  of  gross^neglect,  an  action  will  lie  against 
him  for  that,  though  nobody  could  have  compelled  him  to  do 
the  thing. 

The  case  of  Whitehead  v.  Greetkam  (c),  is  a  strong  authority 
upon  this  subject.  The  declaration  was  not  in  case  for  a  tort,  as 
in  some  of  the  instances  before  referred  to,  but  in  assumpsit. 
One  of  the  counts  stated,  that  the  plaintiff  had  retained  the  de- 
fendant at  his  request,  to  lay  out  700/.  in  the  purchase  of  an 
annuity ;  that  the  defendant  promised  to  use  due  care  to  lay  out 
wLi./7A2 .   the  money  securely ;  that  the  plaintiff,  confiding,  &c.,  delivered 

^^ — ^^;;^;^ 

(a)  WfteatUi/  v.   Low,    Cro.    Jac.     iSalk.  26;  3trf.  11,  S.  C. 
668.  (f)  10  Moore,   183;  2  Bing.  4( 

(6)  Lord  Raym.  909;  Com.  133  ;     and  M'Clel.  &  Y.  205,  S. 


^  jI^Um4^*^ 
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the  money  to  the  defendant  for  that  purpose ;  but  that  he  laid  it 
out  on  insufficient  security,  &c.  On  error,  in  the  Exchequer 
Chamber  after  verdict,  it  was  held  that  the  mere  delivery  of  the 
money  was  a  sufficient  consideration  for  the  promise  ;  that  it  was 
not  &tal  to  the  count,  that  it  did  not  shew  that  the  defendant  was 
to  receive  any  reward  for  his  services ;  and  that  if  the  consi- 
deration were  insufficiently  stated,  no  advantage  could  be  taken 
of  the  defect  after  verdict. 

The  late  case  of  Shillibeer  v.  Glynn  (rf)  is  a  still  more  decisive 
authority  on  the  subject.     There  the  declaration  stated,  that  the 
pluniiff  being  about  to  proceed  to  iV".,  paid  money  to  the  de» 
fendants  in  London,  that  they  might  cause  it  to  be  paid  to  him 
at  N.  on  a  certain  day ;  that  the  defendants  received  the  money 
for  that  purpose  from  the  plaintiff,  and  that  thereupon  after- 
wards, in  consideration  of  the  premises,  the  defendants  promised 
to  cause  the  money  to  be  paid  to  the  plaintiff  at  N.,  and  it  was 
held  that  the  declaration  disclosed  a  sufficient  consideration  for 
the  promise.     So  if  A.  remit  money  to  B.  to  pay  to  C,  and 
B.  {NTomise  C  to  pay  it  to  him,  C  may  sue  B.  on  such  promise 
for  money  had  and  received  (e). 

And  in  the  case  of  Elsee  v.  Oatward  (/ ),  this  doctrine  was 
fully  recognised.  It  was  an  action  upon  the  case.  The  first 
count  stated  that  the  plaintiff  retained  the  defendant,  who  was 
averred  to  be  a  builder ^  to  repair  a  house  before  a  given  day ; 
that  the  defendant  accepted  the  retainer y  but  did  not  yerform  the 
work,  per  quod  the  house  was  injured,  &c. ;  and  the  court  held, 
on  special  demurrer,  that  this  count  could  not  be  supported, 
because  it  was  for  a  mere  nonfeasance^  and  it  did  not  appear  that 
the  defendant  was  to  receive  any  rewarS;  that  the  defendant, 
though  he  was  a  carpenter,  was  not  bound  to  do  all  work  ten- 
dered to  him ;  and  that  the  word  retained  did  not  necessarily 
import  consideration  ;  and  they  said,  that  the  count  would  have 
been  bad,  if  framed  in  assumpsit.  The  second  count  stated,  that 
the  plaintiff  being  possessed  of  some  old  materials,  retained  the 
defendant,  to  perform  the  carpenter's  work  on  certain  buildings 
of  the  plaintiff,  and  to  use  those  old  materials ;  but  that  the 
defendant,  instead  of  using  those,  made  use  of  new  ones,  thereby 
increasing  the  expense.    And  this  count  for  the  misfeasance^  was 


{d)  SkUlibecr  v.  G/yiin,  2  M.  &         (e)  LiUy  v.  Hoys,  1  N.  &  P.  26. 
W.  143,  and  cases  there  cited.  (/^  5  t.  R.  148. 
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valuable,  and  consequendy  the  release  of  it  a  valuable  consider- 
ation ;  yet,  in  this  case  the  plaintiff  ought  to  have  shewn  how  he 
was  entitled  to  such  equity  of  redemption ;  because,  it  may  be 
that  his  equity  of  redemption  was  not  valuable,  and  then  the 
release  of  it  will  not  be  a  valuable  consideration,  as  if  the  mortgage 
was  for  the  whole  value  of  the  land ;  or  if  this  mortgage  was  made 
that  the  mortgagee  should  have  the  land  until  he  was  satisfied 
his  money  by  perception  of  the  pro6ts :  in  this  case,  the  mort- 
gagor would  have  an  equity  of  redemption,  and  yet  it  would  not 
be  valuable.  But  Holty  C.  J.  said,  that  the  last  case  would 
not  be  a  mortgage ;  and  all  the  court  held,  that,  without  doubt, 
a  release  of  an  equity  of  redemption  is  a  very  good  consideration, 
and  the  common  law  will  take  notice  that  the  mortgagor  has  an 
equity  to  be  relieved  in  chancery." 

The  Prevention  of  Litigation,  Ac. — A  consideration  which 
has  for  its  object  the  prevention  of  litigation,  and  the  settlement 
of  disputes  between  the  parties,  is  also  sufficient.  This  may  be 
instanced  by  the  ordinary  case  of  a  mutual  submission  of  dif- 
ferences between  parties,  to  arbitration :  the  mutual  promises  are 
a  good  consideration,  although  the  submission  may  be  revoked (y). 
Jiiems.^  /£^n^  B^^  the  submission  must  be  mutually  binding,  or  the  considera- 
^^'■^^'r^  ^  >*^^tion  fails  (r). 

M0^,  .'ff  Ifiti  In  Penn  v.  Lord  Baltimore  («),  a  bill  was  filed  in  Chancery  to 
Jj"?^  *«-'•  ^  Jc  enforce  specific  performance  of  articles  of  agreement  under  seal, 
jf^jaSpg^  entered  into  for  the  purpose  of  ascertaining  and  settling  the 
^'^y^^.  boundaries  of  two  provinces  in  America,  and  providing  for  mutual 
^  ^  conveyances,  &c.     It  was  objected,  amongst  other  things,  that  the 

^    agreement  was  merely  voluntary,  and  that  equity  never  decrees 
"^     specifically  without  a  consideration  (^).     Upon  which  the  chan- 


^^^i  cellor  (Lord  Hardtoicke)  observed,  "  that  it  is  true  that  the 
Court  never  decrees  specifically  without  a  consideration;  but  that 
the  agreement  in  question  was  not  without  consideration:  for 
though  nothing  valuable  was  given  on  the  face  of  the  articles  as 
a  consideration,  the  settling  boundaries,  and  peace  and  quiet, 
formed  a  mutual  consideration  on  each  side ;  and  in  all  cases 
make  a  consideration  to  support  a  suit  in  Chancery,  for  perform- 
ance of  the  agreement  for  settling  the  boundaries." 


(q)  Com.  Dig.  Action  upon  the  Case  (s)  1  Ves.  sen.  444 ;  and  see  Sta- 

upon  Astumpsit  (A)  1,(B)  2,  9 ;  Arbi-  pilton  v.  StapUton,  1  Atk.  3;   Winman 

trament  (D);  WaUon  on  Arb.  23.  v.  Roper,  1  Chan.  R.  8*. 

(r)  Ante,  14.  {t)  See  ante,  5,  note  {t). 
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So  the  giving  up  a  suit  or  proceedings^  instituted  to  try  a  ques*  I 
tion  respecting  which  the  law  is  doubtful,  is  a  good  consideration  I 
I  for  a  promise  to  pay  a  stipulated  sum  ;  and  therefore  where  a" 
ship,   having  on  board  a  pilot  required  by  law,  ran  foul   of 
another  vessel,  and  proceedings  were  instituted  by  the  owners  of 
the  latter  to  compel  the  owners  of  the  former  to  make  good  the 
damage,  and  the  former  vessel  was  detained  until  bail  was  given, 
and  pending  such  proceedings,  the  agents  of  the  owners  of  the 
vessel  detained,  agreed,  on  the  owners  of  the  damaged  vessel  re- 
nouncing all  claims  on  the  other  vessel,  and  on  their  proving  the 
amount  of  the  damage  done,  to  indemnify  them,  and  to  pay  a 
stipulated  sum  by  way  of  damages  ;  it  was  held,  that  there  being 
contradictory  decisions  as  to  the  point,  whether  ship-owners  were 
liable  for  an  injury  done  while  their  ship  was  under  the  controul 
o(  the  pilot  required  by  law,  there  was  a  sufficient  consideration 
to  sustain-  the  promise  made  by  the  agents  of  the  owners  of  the 
detained  vessel,  to  pay  the  stipulated  damages  («).     And  where 
certain  stock  of  the  plaintiffs  was  transferred  under  a  forged 
power  of  attorney,  and  the  Bank  of  England  offered  to  replace 
the  stock  if  the  plaintiffs  would  first  prove  the  amount  under  a 
commission  of  bankruptcy,  issued  against  the  firm  in  which  the 
forger  of  the  power  had  been  a  partner ;  and  after  this  offer,  die 
plaintiffs  received  a  dividend^  and  engaged  to  tender  a  proof  oi  /t^i^y£r^0^^, 
their  demand  under  the"commission ;  it  was  held  that  they  could  >^-*  ^^^lU.  ^»^  /t 
not  sue  the  Bank  in  respect  of  the  stock,  until  they  had  fulfilled  ^     .  Xil,^ 
their  engagement  to  tender  the  proof  under  the  commission  {x).   ^^  ^e^u^t.  rZl 
And  the  Chief  Justice,  in  delivering  the  judgment  of  the  court, 
said,  "  It  was,  at  the  time  of  the  offer,  a  question  of  great  nicety 
and  difficulty,  whether  the  Bank  was  by  law  liable  to  make  good 
the  loss ;   so  that  the  engagement  of  the  Bank  to  replace  this 
stock  without  any  litigation  on  their  part,  was  of  itself  a  very 
valaable  and  important  concession,  and  a  sufficient  consideration 
to  support  a  promise  by  the  plaintiffs  that  they  would  tender, 
and  endeavour  to  enforce,   their  proof  against  the  bankrupt's 
estate."    And  where  an  action  is  brought  for  an  unliquidated 
demand,  the  payment  by  the  defendant  of  a  sum  certain^  is  a  good  a  ^  ^u*^  /gi, 
consideration  for  a  promise  by  plaintiff*  to  stay  all  proceedings  in 
the  action  and  pay  his  own  costs  (y). 

(«)  Xtfwgrirfge  v.   Tk>rvilU.  5  R  &  (x)  Stracyv.  The  Batik  of  England, 

AW.  1 17;  observed  upon  in  Walters  6  Bing.  754 

yTSmWiy  2  B.  &  Ad.  889;  and  see  (y)  Wilkinson  v.  Byers,  1  Ad.  &  £. 

AlUe  v.  Backhouse,  8  M.  &  W.  648,  106. 
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''  If  A.  lease  land  to  B.  at  will  (y),  and  J.  assume  to  B.  that 
in  consideration  that  he  will  surrender  the  said  estate  at  will  to 
him^  that  he  will  provide  a  parsonage  for  J,  S.,  this  is  not  a  good 
consideration  for  an  action^  because  A.  may  determine  the  estate 
at  will  at  his  pleasure.  But  if  it  be  alleged  in  such  case  that 
there  was  a  controversy  between  J.  and  B»,  whether  it  was  a 
letting  at  will,  or  for  years,  and  upon  that  the  promise  was  made, 
there  is  a  good  consideration.  If  A.,  in  consideration  that  B» 
will  make  such  an  estate  at  will  as  his  counsel  shall  devise,  pro- 
mise, &c.,  this  is  not  a  good  consideration,  because,  immediately 
after  the  estate  is  created,  he  may  determine  it  (;?:)."  This  doc- 
trine was  recognised  and  confirmed  in  a  modern  case  (a),  in  which 
the  Chief  Justice  said,  "  It  is  not  necessary  that  the  party  should 
have  a  right  to  hold :  if  it  be  doubtful  whether  he  has  a  right 
to  hold,  that  is  a  ^ood  consideration."  And  there  can  be  no 
doubt  that  the  resignation  of  a  coFourable  claim,  conflicting  with 
that  of  another  person,  ami  the  settlement  of  the  dispute  between 
the  parties  without  suit,  constitute  a  good  consideration  (ft).  And 
we  have  already  remarked,  that,  in  these  cases,  inequality  of 
consideration  does  not  of  itself  form  any  objection  (c).  But  a 
promise  by  a  defendant  to  pay  the  plaintiff  a  sum  of  money  in 
consideration  that  he  would  cease  to  prosecute  a  petition  against 
a  member  of  parliament,  is  not  sustainable,  the  consideration  be- 
ing to  do  an  act  contrary  to  public  policy  (rf). 

Promise  for  a  Promise. — We  have  before  mentioned  some 
decisions  that  a  mere  promise  to  do  an  act  at  a  future  period,  is 
a  sufficient  consideration  for  an  engagement  to  the  party  making 
such  promise  {e).     And  there  are  other  authorities  that  the  mere 
Z.jU^fH*^^  promise,  (without  performance,)  is,  in  such  case,  a  sufficient  con- 
t  sideration,  as  it  subjects  the  party  to  a  charge  and  obligation  he 
^^^T^'f;:'^*^^    would  not  otherwise  have  incurred  (/).     Thus  the  mere  promise 

t^^^T^^'^'Sj^JT*   (y)  That  is,  strictljf  at  will;   not         {d)  Coppock  v.  Botoer,  4  Mees.  & 


•y 

u 


<  4frfil,  ^  'Ur   from  year  to  year.  W.  36 1. 

iL  U,  uCp^^ttUA  (j)  1  Rol.  Abr.,  Action  sur  Case,(V),         (e)  See  ante,  33. 

(^  ftLfZZIZZ  page  23,  pi.  27,  28,  29  ;    1  Vio.  Abr.         (/)  See  KwhoU  v.  Rugubred,  Hob. 

^iMnLAOi^i^  309.  88;  Hebden  v.  Rutter,   1  Sid.   180; 

puf^^^^J —  (a)  Richardson  v.  MeUish,  2  Biog.  Stangborrow  v.  Warner^  4  Leon.  3  ; 

229 ;  9  Moor,  435,  S.  C.  Goioer  v.  Capper,  Cro.  El.  543 ;  Wich- 

{b)  Thornton  v.  Fairley,  2   Moor,  als  v.  Johns,  id.  703 ;  per  Parke,  J., 

397,   408,  409;    see  Catm  v.  Cann,  in  Wentworth  v.  Bullcn,  9  B.  &  C. 

cited  1  Atk.  10 ;  1  Vern.  4 ;  2  Ventr.  840,  849,  850 ;    per  Cur,  Cartwright 

353.  V.  Cooke,  3  B.  &  Ad.  703. 
(f)  Ante,  31. 
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of  a  party  to  become  a  partner  in  a  firm,  is  a  sufficient  considera- 
tion for  a  promise  to  receive  him  as  a  partner  (/).  But  here  we 
must  again  advert  to  the  principle  before  explained,  that  in  the 
case  of  mutual  promises,  there  must  be  a  reciprocity  of  obliga- 
tion ;  and  that  if  the  promise  of  one  party  be  not  binding  on  him, 
the  engagement  of  the  other  party  is  not  in  general  obligatory  (g)f  •^**'.- 
unless  there  be  an  actual  detriment  to  himself  or  advantage  to  ,^^^^'  ^ 
the  other  party  (A).  ^T-^^-z^-^  ^ 

Moral  Obugation, — ^A  mere  moral  obligation  to  pay  a  de-y^-^-^'^AL  ju 

mand,  or  perform  a  duty,  is  in  many  cases  a  sufficient  considera-l     j^  ^*^5t 

tion  for  an  ejcyress  promise,  although  no  legal  liability  existed  a 

the  time  of  m^Ling  such  promise  (i).     The  law  allows  a  man  ef-jl  Jl^ 

fectually  to  promise  to  do  that  which  justice  clearly  demand 

from  him-    As  if  a  debtor  promise  to  pay  a  debt,  the  recovery  J^Jl' 

whereof  is  barred  by  the  statute  of  limitations  (A),  or  by  in* 

fiincy  (0,  or  if  a  bankrupt  (even  without  any  new  consideration,)  'jj^^ 

before  or  after  his  certificate,  by  a  written  memorandum  signed  >^y^ 

by  himself,  or  by  an  agent  authorised  by  him  in  writing,  promise 

to  pay  his  former  debts  (m).    And  on  this  ground,  as  well  as  on  •^s^  /s       ^ 

the  principle  that  a  party  may  waive  rules  of  law  introduced  for  *^f^  ^    ^ 

his  own  benefit  and  protection  (w),  a  party  to  a  bill  of  exchange,  ^^u  ^^^  ^ 

who  is  discharged  for  want  of  due  notice  of  its  dishonour,  is  yt^^ss^r"./   ^ 

>i^>g!^'liable  if  he  subsequently  promise  payment  (o).  •^^^^^Sl^^/.^.  T 

^      In  general^  however,  an  express  promise  can  only  revive  aV^  ^  ^u  y 


X 

c 


recedent  good  consideration,  which  might  have  been  enforces 

law  through  the  medium  of  an  implied  promise,  had  it  nol 

suspended  by  some  positive  rule  of  law,  but  can  give  n 

>Tifpnar  cause  of  action  if  the  obligation  on  which  it  is  founded! 


i-^'H*^  . 


if)  M'Neil  V.  Reid,  2  M.  &  Sc.  89. 

(g)  Ante,  15;    and  see  Sykes  y. 

DUouy  1  p.  &  Dav.  463;  per  Lord 

Abioger,  Hopkins  v.  Logan^  7  Dowl. 

366 ;  5  M.  &  W.  241 ;  poit,  877. 

(A)  Morion  y.  Btfrn,  7  A.  &  £.  25. 

(i)  2  Bla.  Com.  445 ;  3  Chit.  Com. 

L.  72;  per  Lord  Mansfield,   C.  J., 

and  Buller,  J.,  in  Hawkes  v.  Saunders, 

Cowp.  S90,  294;  per  Lord  BHenbo- 

rougn,  Aikins  v.  Banwell,  2  East,  506 ; 

per  Mansfield,  C.  J.,  in  Gibbs  v.  Aler- 

rill,  3  Taunt.  311;    Lee  v.  Mttgge- 

ridge,  5  u/.  36 ;  see  a  learned  note  to 

Wetmall  ▼.  Adney,  3  B.  &  P-  249; 

2  iiaund.  137 tf,  n.  (6) ;  per  Jtiest,C  J., 

Seaman  v.  PrUe^  2  Bing.  438,  439, 


cited  ante,  43,  n.  (o^. 

(k)  See  as  to  this  promise,  which 
must  be  in  writing,  post,  819.  ^  -^^A-  ^r/s-u/  iUir 

(0  Tost,  152. 

(to)  Post,  191.  But  an  insolvent 
debtor's  new  promise  is,  under  tlie 
statute  1  &  2  Vict,  cfl  10,  s.  91,  not 
binding  on  him ;  post,  202 ;  Ashley  y, 
Killick,  5  M.  &  W.  509 ;  Evans  v. 
(VtUtams,  1  U.  Ik  M.  iO;  3  Tyr.  226, 
S.  C;  post,  202;  Phihott  v.  Astlett, 
1  C,  M.  &  R.  85 ;  2  Dowl.  669. 

(n)  Bonner  v.   Wilkinson,  5  B.  & 
Aid.  606.  ji^ 

(o)  Lundie  v.   Robertson,  7  East,  ^^t- 
231;    Gibbon  v.   Coggon,   2  Camp.  ^ 
168;  Taylor  ▼.  Jones,  id.  105. 
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Awe.  -p-  ^ 


tL. 


'L^  /■.w^^^lnever  could  have  been  enforced  at  law,  though  not  barred  by 
^^a^,^  [(any  legal  maxim  ot  statute  provision.  This  principle  was  re- 
'V/w/aiJ^Ai/ /'"cognized  in  the  late  case  of  Eastwood  v.  Kenyan (p),  in  which 

all  the  cases  on  this  subject  were  considered ;  there  the  declara- 
f^^^^/^^'^^on,  charging  the  defendant  on  a  promise  to  repay  the  plaintiff 
^*^/  *r^s.>gAoney  laid  out  by  him  in  the  maintenance  of  an  infant,  who 
5^^L/^«**«it.*^>fwards  became  the  defendant's  wife,  and  in  the  improvement 
^Mi  -^^M^Qf  jjgj.  land,  alleging  that  the  defendant,  in  right  of  his  wife,  had 
yj^^^^y    received  the  benefit  of  all  the  moneys  so  expended,  was  held 
^^*^*^  '^^.  bad  in  arrest  of  judgment.     But  a  promise   to  pay  a  sum  of 
i&"2;^^>^'%^money,  with  legal  interest,  which  sum  had  originally  been  lent 
^>t^Jx^j^^?^"  usurious  terms ;  but  in  taking  the  account  of  which,  all  usu- 
^^};us;t^^Tioua  items  had  by  agreement  been  struck  out,  is  founded  on 
JicjSX'^d^^  sufficient  consideration,  and  is  binding (^).     So  where  a  feme 
covert^  having  an  estate  settled  to  her  separate  use,  gave  a  bond 
for  repayment,  by  her  executors,  of  money  advanced,  at  her 
request,  on  security  of  that  bond,  to  her  son  in  law  ;  and  after 
her  husband's  decease,  she  wrote,  promising  that  her  executors 
should  settle  the  bond,  it  was  held  that  there  was  a  sufficient 
moral  obligation  to  support  the  promise,  and  that  the  executor 
was  liable  thereon (r).     In  Littlefield  v,  Shee(s)  it  appeared 
that  the  plaintiff,  a  butcher,  had  supplied  the  defendant,  who 
was  a  married  woman,  with  meat  for  her  own  use,  whilst  her 
husband  was  abroad;    and  that  after  his  death  she  promised 
payment  when  of  ability.     It  was  held  that  she  was  not  liable 
on  a  declaration,  alleging  the  consideration  to  be,  the  former 
supply  of  goods  to  her, — for  in  law,  this  imported  that  she  was 
the  debtor,  whereas  the  husband  was  the  party  originally  liable. 
The  case  was  decided  upon  the  ground  of  variance.    But  Lord 
Tenterden,  C.  J.,  in  delivering  the  judgment  of  the  court,  said 
''  In  Lee  v.  Muggeridge  all  the  circumstances  which  shewed  that 
the  money  wa^  in  conscience  due  from  the  defendant,  were  cor- 
rectly set  forth  in  the  declaration.     It  there  appeared  upon  the 
record,  that  the  money  was  lent  to  her,  though  paid  to  her  son- 
in-law,  while  she  was  a  married  woman ;   and  that  after  her 


/ljift,£,SA^  (p)  Basttoood  y.  Kenton,  3  P.  & 
JSTTJZHrS/fl^aV'  S76.  SemhUf  a  promise  in  con- 
^2. ^-J?  sideration  of  past  seduction,  &c.  is  not 
^jSVIy^^"  good;  posty  663.  The  paragraph  in 
^  ^Mr  X4^^^  next  psige  on  this  subject  is  incorrect. 


^'^l^fj^  (^)  J3ofw«  V.  H«%,  S  Taunt.  184  ; 
i^iS  per  Oibbs,  J.,  Lee  ▼.  Muggeridgey  5 
fct  ^^>  id,  47;  Harrison  ▼.  Hannely  id.  780; 
^'^'  ^     see  2  Stark.  R.  837 ;  1  R.  &  M.  123 ; 


£tz/ 


(r)  Lee  v.  Muggeridgey  5 Taunt  36.  ^^^x^dz* 
A  declaration  stating  *'  that  defend* 
ant  was  living  in  adultery  separate** 
from  husband ;  that  plaintiff  did  not 
know  of  marriage  or  adultery;  and 
that  defendant,  after  her  husband's 
death,  promised  payment,  does  not 
shew  a  sufficient  consideration;  Meyer 
V.  Haworth.  8  Ad.  &  E.  467.  JL.^jL^ 

'MTk&Ainnr — x- 

^'  — — — ^      ^^^ 


^^. 
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husband's  deaths  she^  knowing  all  the  circumstances,  promised 
that  her  executor  should  pay  the  sum  due  on  the  bond.  I  must 
also  observe,  that  the  doctrine  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  a  subsequent  promisCj  is  one  which  should 
be  received  with  some  limitation  {x)" 

Where  the  plaintiff  had  paid  the  defendant  the  whole  of  a 
demand  claimed  by  him,  but  part  of  which  was  due  to  C,  Lord 
EUenbcrough  held  that  the  defendant's  promise  to  indemnify  the 
plaintiff  against  C's  claim,  was  founded  on  a  sufficient  moral 
obligation  to  render  it  binding,  although  such  promise  was  made 
by  the  defendant  after  he  had  received  the  money  from  the 
plaintiff  (y). 

Upon  the  same  principle,  past  seduction  of,  and  cohabitation 
with  the  plaintiff,  a  female,  seem  to  afford  a  sufficient  considera- 
tion for  an  express  promise  to  pay  money  to  her,  for  her  support; 
there  being  a  moral  obligation  to  redress,  as  far  as  possible,  the 
injury  inflicted  (z). 

The  case  of  Cooper  v.  Martin  (a)  also  supports  the  principle 
that  an  express  promise  to  pay  a  sum  of  money  may  be  supported, 
though  it  be  founded  on  a  mere  moral  and  not  a  legal  obligation.  ^ 
In  that  case  the  plaintiff  married  a  widow,  who  had  children  by  u-^yy^^f^^- 
her  former  husband.  The  defendant  was  one  of  such  children. 
Before  the  plaintiff  married  the  widow,  she  maintained  these 
children ;  and  after  the  marriage  with  the  plaintiff,  he  maintained 
them.  When  the  defendant  came  of  age,  he  promised  the  plain- 
tiff to  repay  him  the  expense  which  he  had  incurred  in  maintain- 
ing  him.  The  Court  held  that  such  promise  was  founded  on  a 
sufficient  consideration ;  especially  as  the  plaintiff  was  a  man  of 
small  substance,  and  the  children  had  a  competent  provision  to 
receive  when  they  came  of  age,  which  was  to  accumulate  for  them 


'•i     U.^t.^s»/^ 


'^SM*. 


(x)  And  se^poity  50.  In  Lee  v.  Mug- 
geridgCy  the  declaration  shewed  that 
tlic  wife  alone  caused  the  creation  of 
the  debt,  and  induced  the  plaintiff  to 
give  credit.  In  that  case  the  husband 
was  not  liable  for  the  money  lent. 
There  was,  therefore,  a  strong  and 
pecaliar  claim  in  justice  against  the 
widow.  In  LUtl^ld  v.  SkeCy  the  de- 
claration did  not  shew  any  such  moral 
obligation  on  her  part.  Perhaps  the 
plaintiff  would  have  been  entitled  to 
recover,  had  the  declaration  shewn  that 


the  husband  was  abroad;  that  the 
plaintiff  would  not,  or  did  not,  trust 
nim,  and  supplied  the  goods  for  her 
use,  solely  on  her  credit. 

(y)  Lord  Suffield  ▼.  Bructj  2  Stark. 
R.  175. 

(z)  Gibson  v.  Dickir,  3  M.  &  Sel. 
463;  Binnington  v.  WalliXf  4  B.  & 
Aid.  650;  post.  Index,  Immoral  Coti" 
tracts;  see  another  instance,  Duham- 
mel  ▼.  Pickering,  S  Stark.  R.  94. 

(a)  4  East,  76.  See  Peak,  Add.  C 
79|  2S6 ;  and  poit,  5 1. 
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in  the  mean  time,  and  he  made  no  application  to  Chancery  for  an 
allowance  out  of  the  fund,  as  he  might  have  done,  the  law  not 
compelling  him  to  maintain  such  children.  But  it  seems  that 
unless  there  be  an  express  promise  in  such  case,  the  father-in-law 
cannot  maintain  an  action;  at  all  events  if  the  circumstances 
shew  that  he  originally  intended  to  educate  and  bring  up  the 
child  gratuitously  (6). 

Of  Gratuitous  Promi8£s. —  It  will  be  observed,  that,  in  the 
preceding  instances,  there  was  something  more  than  a  mere  tm* 
perfect  or  vague  duty  to  support  the  promise,     In  all  the  cases 
in  which  a  moral  obligation  has  been  deemed  a  suflScient  con-j 
sideration  for  the  defendant's  promise,  he  had  received  8ome\ 
benefit  from  the  plaintiff;  justice  required  compensation  at  his] 
hands ;  and  nothing  but  the  provision  of  some  positive  law 
mterposed  to  preclude  a  lepalremedu  for  the  recovery  of  a  re« 
muneration  for  such  benefit^  until  the  defendant  expressly  pro*] 
mised  to  do  the  plaintiff  justice  (c)« 

The  term  moral  obligation  is  very  difficult  to  be  defined  for 
the  purpose  of  legal  reasoning,  although  it  may  perhaps  be  suffi- 
ciently definite  for  the  purpose  of  the  science  of  ethics,  to  which 
it  belongs ;  wherein  the  source  of  obligation  and  sanction  for  its 
performance  are  referred  wholly  to  the  internal  sense  of  rectitude 
in  the  person  supposed  to  be  affected  by  it.  A  term  so  familiar 
in  its  application  does  not  at  first  view  appear  to  present  any  pe- 
culiar difficulty ;  but  when  examined  with  a  view  to  legal  preci- 
sion, the  apparent  facility  ceases,  and  whilst  certain  attributes 
are  applied  to  the  indefinite  term,  the  criterion  by  which  the 
propriety  of  the  term,  and  the  extent  of  the  consequences  ap- 
plied to  it,  are  to  be  determined  in  particular  instances,  is  itself 
by  no  means  clearly  settled.  It  will  hardly  be  contended,  that 
every  duty  of  imperfect  obligation,  the  existence  of  which  can 
be  demonstrated  by  the  science  of  ethics,  can  be  the  considera- 
tion of  a  valid  promise  to  be  enforced  by  the  coercion  of  the  law. 
The  duties  of  gratitude  and  beneficence  are  allowed  to  be  real 
and  very  extensive  sources  of  moral  obligation,  but  are  never 
held  an  adequate  foundation  for  legal  responsibility.  A  declara- 
tion, that  in  consideration  that  John  had  formerly  lent  a  sum  of 

(6)  Pelley  V.  Rawlins,  Peak,  Add.    J*.  251^  %5%  note  (a) ;  and  tee  ante, 
C.  «2«;  cor,  Lawrence,  J.  49,  note  {xj, 

(c)  See  j^'ennall  v.  Abnev,  S  B.  & 
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money  to  Richard,  which  had  been  attended  with  very  beneficial 
consequences,  and  that  John  being  now  in  indigent  circum- 
stances^ Richard  promised  to  pay  him  100/.  a  year,  would 
scarcely  be  expected  to  stand  the  test  of  a  demurrer ;  but  the 
morality  of  the  obligation  would  be  supported  by  every  principle 
of  ethical  reasoning(£f ). 

We  have  seen  that  natural  love  and  affectum,  or  friendship, 
may  be  a  good  consideration  to  raise  an  use,  upon  a  conveyance 
by  bargain  and  sale  {e) ;  but  it  seems  to  be  clear  law  at  the  pre- 
sent day,  that  they  do  not  form  a  sufficient  consideration  for  a 
promise  (/*). 

In  HaUiday  v.  Athinson{g\  which  was  an  action  on  a  pro- 
misaory  note,  against  the  executor  of  the  maker,  it  appeared  that 
the  note  was  made  in  favour  of  the  plaintiff,  then  an  infant  aged 
inne  yeans,  by  the  testator,  who  was  intimate  with  the  father  of 
the  pluntiff^  and  who  was  in  an  imbecile  state,  but  there  was  no 
evidenoe  of  consideration.  The  court  held  that  gratitude  to  the 
plaintiff's  father,  or  aflfection  for  the  plaintiff,  did  not  form  a 
sofficient  consideration. 

The  education  of  a  child  by  its  parent  is  only  a  duty  of  im- 
perfect obligation ;  and  it  seems,  therefore,  that  a  person  cannot 
recover  from  the  parent  expenses  incurred  in  educating  his 
children,  unless  there  be  an  express  contract,  or  peculiar  circum- 
stances from  which  a  promise  of  repayment  can  be  inferred  (A). 

A  gift  is  not  good  and  binding  unless  it  be  by  deed,  or  unless 
the  thing  which  forms  the  subject  of  the  gift,  be  actually  deli- 
vered to  the  donee  (t).    To  give  effect  to  a  promise,  merely  be- 


{d)  See  Appendix  to  Pothier  on  it  is  doubtful  whether  Noy  does  not 

Ofafigatioiit,  hy  Evans,  vol.  ii.  p.  406;  allude  to  natural  affection,  merely  as  a 

and  lee  enU,  49,  and  note  (x).    In  consideration  to  raise  an  use.  He  adds, 

A«  iostaDoe  put  by  Mr.  Evans,  it  is  that  long  acquaintance  and  great  fami- 

of  eoQfie  to  be  understood  that  the  liarity,  are  not  a  sufficient  oousidera- 

lent  by  John  had  been  repaid;  tion. 


leaving  no  other  consideration  than         (g)  8D.&R.  163;  6  B.  &C.  501, 

ifae  obligation  arising  from  the  former  S.  C. 

act  of  kindness,  and  its  consequent         {h)  Hodges  v.  Hodges,  Peake,  Add. 

advantage  to  the  borrower.  C.  79 ;  cor»  Lord  Kenyon. 

(e)  AnU  6,  note  («).  (i)  SmUh  v.  Smith,  7  C.  &  P.  401 ; 

(/)  Seeid.,  Bret  v.  G.  5.  and  Wife,  Irons  y.  Smallpiece,  a  B.  &  Aid,  558 :  ^  a  ufc^ 

Cra  EL  755;  Lampleigh  v.  Braith-  Hewlins  v.  Shivpam,  5  B.  &  C.  228 :  ^^.  «^«#- 

wtite.  Hob.  J  05 ;  Htiford  v.  Gardener,  2  Saund.  47  a,  note.  See  Clay  v.  Wil-  ^^^^«-^- 

S  LeoD.  30;  Best  v.  Jo%,  1  Sid.  38.  lis,  1  B.  &  C.  364 ;  2  D.  &  R.  539, 

See  ft  Ijdv,  S3  ;  Gully  ?.  Bishop  of'  S.  C,  in  which  a  promise  to  pay  the 

Eg€ier,  10  B.  &  C.  601,  per  Bayley,  plaintiff  a  sum  he  waa  not  strictly  en- 

J.    See,  however,  Noy,  Max.  21.    But  titled  to,  was  held  void. 
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cause  there  was  an  imperfect  obliffation,  would  be  to  contradict 
this  doctrine.  It  is  clear  that  a  promise  cannot  be  implied  from 
a  mere  moral  obligation. 

Many  instances  of  mere  gratuitous  promises  have  already  been 
given  (A) ;  it  will  be  useful  to  subjoin  others. 

If  the  master  of  a  ship  promise  his  crew  an  addition  to  their 
fixed  wages,  in  consideration  of  and  as  an  excitement  to  their 
extraordinary  exertions  during  a  storm,  this  promise  is  nudum 
pactum — the  voluntary  performance  of  an  act  which  it  was  before 
legally  incumbent  on  the  party  to  perform,  being  in  law  a 
worthless  and  insufficient  consideration  (/). 

The  law  does  not,  at  least,  in  general,  allow  a  compensation 
to  a  witness  for  loss  of  time,  in  attending  a  trial  upon  subpoena  i 
it  being  a  duty  imposed  upon  him  by  law  to  obey  such  subpoena : 
and  therefore  a  promise  to  pay  such  remuneration,  in  considera- 
tion of  the  party's  attendance,  is  not  binding  (m). 

And  a  promise,  even  in  writing,  to  pay  a  debt  already  incurred 
by  a  third  person  is  not  available,  if  there  be  no  new  considera- 
tion, as  forbearance  to  sue  the  latter,  &c. ;  but  if  credit  were 
originally  given  to  the  third  person  at  the  promiser's  request, 
this  might  constitute  a  sufficient  consideration  for  his  subsequent 
guarantee  (w). 

And  a  promise  by  a  creditor  to  accept  less  than  the  full 
amount  of  his  demand,  or  to  give  time  for  his  existing  debt,  is 


void ;  unless  there  be  some  new  consideration,  as  an  additional 
or  different  security,  or  a  payment  varying  from  that  agreed 
upon,  in  respect  of  its  6eing  etTected  in  a  manner,  or  at  a  time, 
more  beneficial  to  the  creditor  ;  or  unless  an  uncertain  claim  be 
reduced  to  a  certaintv ;  or  unless  the  creditor's  engagement  to 
take  less  than  his  demand^  or  give  time,  be  contained  in  a  com- 
position deed,  or  agreement  entered  into  by  the  debtor  withhis 
creditors  generally  (o).     In  the  latter  case  it  would  be  a  fraud 

{k)  Ante,  38,  48, 49.  {n)  1  Rol.  Ab.  97,  pi.  49 ;  and  see 

(/)  Harris  v.   Watson,  Peake's  R.  Fell  on  Merc.  Guar.  36  to  40;  Lytm 

72 ;  Netcman  v.  Walters,  3  B.  &  P.  v.  Lamb,  there  cited.    Seepos/,  Index, 

612;   WUkJTuon  v.  Byers,  1  A.  &  E.  tit.  Guarantee, 

109^  3  Slev.  eir  Man.  aSa.  (o)  See  the  cases  cited,  3  Chit.  Com. 

(m)   Willis  V.  Peckham,  1  B.  &  B.  L.  68;  and  post.  Index,  tit  Payment 

^ _              515;  4  Moore,  300,  S.  C. ;  per  Lord  and  Composition  ;  and  Pfiiipot  ▼.  Bri- 

^SmZZp^  l^A.     Tenterden,  C.  J.,  in  Collins  v.  Code-  ant,  4  Bing.  717;  1   M,  &  P.  754, 

A^,-:*-  ^^^      ^roi/.   1    B.  &  Ad.  9^6.  957.  '  See  7  S.  C. 
^Crl:::^^ cZk^   King.  729;  9  a.  »  U.  872 ;  3  Man.  & 
Ats,Z^  #4-«Xr,  Ky.  631. 

^  / 
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on  other  creditors^  to  sue  the  debtor  for  the  remainder  of  the 
claim* 

It  appears  that  if  a  party  to  a  bill  or  note  be  not  liable  thereon 
to  a  creditor,  in  consequence  of  such  creditor,  to  whom  he  in- 
dorsed it  for  a  debt,  having  lost  the  instrument,  a  promise  by  the 
former  to  pay  it,  is  not  founded  on  a  sufficient  moral  obligation 
to  render  him  liable  on  such  promise ;  there  being  no  new  con- 
sideration, as  an  indemnity,  &c.  (p). 

The  cases  relative  to  promises  by  executors  to  pay  legacies 
will  be  considered  hereafter.  Where  the  plaintiff  declared  that 
the  defendant,  (who  was  sued  in  his  individual  character,)  was 
liable  in  his  capacity  of  executor  to  pay  a  certain  debt  to  the 
plaintiff;  and  then  averred  that  in  consideration  thereof,  he 
(personally J  promised  payment,  the  court  held,  that  the  declara- 
tion was  substantially  bad,  and  arrested  the  judgment ;  no  addi- 
tional or  new  consideration  being  shown  for  the  enlarged  re- 
sponsibility arising  from  the  promise  {q)»  And  upon  the  same 
principle,  a  declaration  against  a  husband  alone  on  his  promise 
to  pay  the  debt  of  his  wife  contracted  before  marriage,  without 
showing  any  new  considerationy  was  also  considered  insufficient, 
and  the  judgment  was  arrested  (r).  The  consideration  should 
be  co-extensive  with  the  promise,  in  order  to  support  it. 


Op  the  Plaintiff  being  a  Stranger  to  the  Considera- 
tion.— The  cases  seem  to  have  been  contradictory  (though  it  is 
DOW  a  rule  of  law,  which  has  been  recognized  in  several  cases, 
that  the  consideration  for  a  promise  must  move  from  the  plain- 1 1 
tiff  (<),)  upon  the  question,  whether  a  person  can  sue  upon  a  pro-"  ^^  JU,^ 
mise,  even  though  it  be  professedly /or  his  benefit ,  where  ^he  is  * '  -  '^  -^' 
an  entire  stranper  to  the  consideration^  that  is,  has  taken  nothing 
of  trouble  or  charge  upon  himself,  or  occasioned  any  benefit  to 
the  promi8er7  but  such  trouble  has  Keen  sustained,  or  advantage 


conferred,  by  a  third  person.    The  contract  is  in  such  cases 


♦A.  ^0  V  /Of  . 


J'i. 


Dans  y.  Dodd,  4  Taant  602 ; 
^_  -'ark,  J.;  Champion  t,  Terry,  7 
Moore,  136;  Hansard  v.  RobinMon.  7 
B.agC,90;  9Dowl.&il.8GO;  ttnte,53, 

(q)  Kmn  v.  Hvghts,  7  T.  R,  350, 
note  («);  cited  anie,  5,  note  (s). 

(r)  Mitchinson  ▼.  Hewson^  7  T.  R. 
848.    See  1  TaunU  312;  and  oott 

{s)  1  Sdw.  9t]i  ed.  52;   Crwo  v. 


TJORorSt  Stra.  592,;  Brown  v.  Mason, 
1  veptr.  6 ;  fricc  ▼.  Easton^  1  N.  & 
M.  303;  4  B.  &  Ad.  4B^.  ij'.  a  Per 
Patteson,  J.,  LUiy  v.  HaySy  1  N.  &  P. 
26,  27;  Tipver  \,  BicknelL  4  Scott, 
462 ;  3  Bing.  N.t;.  710,  S.  C.  In- 
stance or  part  ot  ttie  consideration 
moving  from  the  plaintiff,  Chanter  V. 
Lene,  4  M.  &  W.  295.  •  -f-  • 


««^^ 


»/£* 


V/iCC     ^.tm      >Cb- 


r^ 


"U-   tr^U^^ 


ttrU 


luu  JSLor'^  ^  -*^ 


ar   fL^  k^^  u.-^  iUir*^ 
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binding,  there  being  a  sufficient  consideration ;  and  the  only 
difficult;  13,  wlio  should  be  made  the  plaintiff, — the  party  with 
whom  the  agreement  was  made  and  from  whom  the  considera- 
tion moved ;  or  the  party  meant  by  him  to  be  benefited,  and  for 
whose  advantage  the  act  stipulated  for  is  to  be  performed?  It 
is  clear,  that  if  the  actual  promisee  be  a  mere  agent  for  the  per* 
son  to  be  benefited,  the  latter"may  sue  upon  the  agreement, 
though  not  known  at  the  time  to  have  been  interested  therein  {(). 
But  if  no  such  agency  exist,  there  seems  to  be  great  difficulty  in 
permitting  an  entire  stranger  to  the  consideration  to  enforce  the 
performance  of  the  contract,  by  action  in  his  oWn  name. 

Many  of  the  older  authorities  tend  to  negative  a  right  of  action 
in  a  stranger  to  the  consideration  for  a  contract,  although  he  ia 
the  party  avowedly  intended  to  be  benefited  by  the  promise  (u). 
And  in  Urow  v.  Rogers  (x),  where  the  plaintiff  declared  that 
Hardy  being  indebted  to  him  in  701,,  it  was  agreed  between 
Hardy  and  the  defendant,  that  the  defendant  should  pay  the 
money  to  the  plaintiff,  and  that  Hardy  should  make  the  defend- 
ant a  title  to  a  house ;  and  that  Hardy  was  ready  to  do  so,  and 
in  consideration  thereof  the  defendant  promised  to  pay  the  plain- 
tiff; the  court,  '*  without  much  debate,  held  that  the  plaintiff* 
was  a  stranger  to  the  consideration,  and  gave  judgment  for  the 
defendant."  This  case  was  recognised  by  the  court  in  Pricey. 
Easton  (y) ;  in  which  it  appeared  that  one  W.  P.  was  indebted 
to  the  plaintiff,  and  agreed  with  defendant  to  do  work  for  him> 
and  defendant  agreed  to  retain  the  price  of  such  work  for  the 
plaintiff;  and  the  court  arrested  the  judgment,  after  verdict, 
upon  the  ground  that  although  the  declaration  averred  that  the 
defendant  agreed  to  pay  the  plaintiff,  it  could  not  be  collected 
therefi-om,  that  the  defendant  made  any  such  agreement  vntk  the 
plaintiff,  or  that  the  three  parties  were  jointly  privy  and  assenting 
to  the  arrangement. 

(()  See  ScrjmAinT.  AUa-ton.  Stra.  soo,  Ihe  latler  may  sue  thereoD,  teem 

ppia  V.    Walker,  7  TauDt.  to  ba»e   reference   only  to   cases   in 

rw  V.  Clcalhu.  \  M.  &  Sel.  which  the  promisee  receiied  the  pto- 

Uomh/  V.  Lacy,  6  id.  166;  raise,  and  made  the  conltact,  only  n 

ipal  and  Agent.    The  dicta  agent. 

igton  T.  Venum,  1  G.  &  P.  (u)  See  the  cases  collected  id  1  Via. 

t),  per  BuUer,  J. ;  and  in  Ab,  333  to  337,  Actioni  qfAmaaptit, 

otigai'  Company  v.  Davit,  (Z) ;  Broime.v.  Maton,  1  Ventr.  0. 

loa,  per  Lord  Alvanley,  (x)  Stra.  598. 

ir  a  promise  be  made  to  (y)  1  Nev.  &  ManDiDg,  303 ;  4  B. 

'  the  beae6t  of  a  third  p«r-  &  Ad.  433,  S.  C. 

^^      /^J.£n  ^    4*  ■>■  1^ 
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In  the  more  modem  case  of  Lilly  v.  Hays  (z\  the  above  rule 
was  recognised,  and  the  only  question  there  was,  whether  the 
consideration  did  move  from  the  plaintiff.  In  that  case  it  ap- 
peared that  one  Wood  was  indebted  to  the  plaintiff,  and  when 
absent  in  Scotland  remitted  to  the  defendant  lOOL  to  pay  to  the 
plaintiff;  the  defendant  promised  the  plaintiff  that  he  would  pay 
him  this  100/. ;  and  it  was  contended  that  the  plaintiff  ought  to  be 
n<Mi8iiited,  as  there  was  no  consideration  moving  from  the  plaintiff 
to  the  defendant  A  nonsuit  was  however  refused,  and  a  verdict 
fonnd  for  the  plaintiff.  Pattesan,  J.,  after  hearing  the  argument 
on  an  application  for  a  new  trial,  observed,  '*  The  only  question 
in  this  case  is,  whether  there  is  a  consideration  moving  from  the 
plaintiff.  It  is  said  that  such  is  the  rule  of  law  hitherto  adhered 
to,  and  to  that  I  agree.  But  in  an  action  for  money  had  and  re- 
cAved  there  seldom  is  a  direct  consideration  moving  from  the 
I^aintiff.  Suppose  the  case  of  money  sent  to  a  general  agent, 
who  had  promised  to  pay  over  the  money  sent  to  him — in  an  ac- 
tion against  him  by  the  person  for  whose  use  this  money  was 
sent,  would  it  be  any  answer  for  him  to  say  that  the  considera- 
tion did  not  move  from  the  plaintiff?  Again ;  suppose  money  is 
sent  to  a  banker  for  the  payment  of  certain  debts,  does  not  the 
consideration  indirectly  move  from  the  creditor  whose  particular 
debt  is  to  be  paid,  by  the  debtor' s  sending  the  money  ?  The 
debtor  may  be  considered  as  the  agent  of  the  creditor,  and  the 
money  paid  indirecdy  to  the  banker  by  the  latter.  So  here  the 
defendant,  though  not  the  general  agent,  became  the  agent  of 
Wood  in  this  transaction,  therefore  the  consideration  did  move 
from  the  plaintiff  through  the  instrumentality  of  Wood. 

In  Peate  v.  Diehen  (a),  the  action  was  brought  on  an  under- 
taking of  the  defendant  in  the  following  form, — ^*  I  undertake 
on  bebalf  of  Mr.  Peate  (in  consideration  of  Mr.  Diehen  having 
this  day  given  me  an  undertaking  to  procure  Mr.  Ward^s  check 
or  note  in  fiivour  of  Mr.  Peate  for  150/.  on  account  of  a  debt 
doe  from  Mr.  Chambers  to  Mr.  Peate,)  that  Mr.  Chambers  shall 
have  credit  for  that  sum  in  his  accounts  with  Mr.  Peate,  and 
that  Mr.  Ward  shall  stand  in  the  place  of  Mr.  Peate  to  that 
amount ;  and  I  further  undertake  that  Mr.  Peate  shall  not  per- 
sonally dispute  Mr.  Ward's  right  to  deduct  that  sum  from  the 


(«)  1  Ner.  &  P.  26.  •-.-^   J-  (a)  t  C,  M.  &  R.  422 ;  5  Tyr.  II65 

>S  rjp  .•♦-«:  3  Dowl.  P.  C.  17J,  S.  C. 
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accounts  owing  by  the  colliers  of  the  Black  Park  colliery  to  Mr. 
Chambers  ;"  and  it  was  held  that  this  agreement  showed  a  suffi- 
cient consideration  moving  from  the  plaintiff.  Lord  Lyndhurst, 
C.  B.;  observing^  "  the  plaintiff  undertakes  to  give  up  his  claim 
upon  Chambers,  is  not  that  a  detriment  to  the  plaintiff,  and  is 
it  not  a  good  consideration  V*  And  the  same  rule  is  recognized 
in  the  more  modern  case  of  Tipper  v.  Bicknell(b). 

There  are,  however,  many  old  cases  which  seem  to  support  a_ 
contrary  doctrine.  Thus,  it  has  been  decided,  that  if  A.  give 
goods  to  B.  of  the  value  of  80Z.,  on  condition  that  he  pay 
20Z.  to  C,  the  latter  may  sue  B.  for  the  HQL,  for  it  became  a 
debt  to  C.  (c).  So  it  has  been  held,  that  if  A,,  who  is  the  uncle 
of  B.  an  infant,  deliver  12/.  to  J.  S.  to  educate  B,,  and  in  con- 
sideration thereof  •/.  S.  promises  to  educate  J3.,  and  also  at  bis 
full  age  to  pay  to  him,  £.,  the  said  12/. ;  B,,  when  he  comes  to 
his  full  age,  may  maintain  an  action  against  J.  S.  for  the  12L 
**  for  the  use  of  the  money  in  the  meantime  was  the  consideration 
of  the  education,  and  the  money  was  to  be  paid  to  B.  {dy^  A 
father  was  seised  in  fee  of  land,  and  was  about  to  cut  timber 
therefrom,  to  raise  a  portion  for  his  daughter.  The  defendant 
being  his  son  and  heir,  promised  the  father,  in  consideration 
that  he  would  forbear  to  fell  the  timber,  to  pay  the  daughter  this 
portion.  It  was  decided  by  the  Court  of  King's  Bench,  and 
afterwards  by  the  Exchequer  Chamber  upon  a  writ  of  error,  that 
the  daughter  might  sue  the  son  for  the  recovery  of  this  money, 
although  the  consideration  moved  from  the  father  to  the  son ;  the 
parties  to  the  contract  having  the  benefit  of  the  daughter  in 
view  (e).  In  the  two  latter  instances,  the  court  may  probably 
have  been  in  some  degree  influenced  by  the  circumstance  that  the 
promisee^  and  the  person  for  whose  advantage  the  contract  was 
made,  were  intimately  related.  But  perhaps  the  cases  do  not 
require  such  ground  of  support  (/). 


(6)  4  Scott,  469;   3  Bing.  N.  C.  in  arrest  of  judgment;  1  Vin.  Ab.  334, 

710,  S.C.;  an/f,  84.  335. 

(c)  Starlue  v.  Milne.  M.  T.  1651 ;  («)  Button  v.  FooU.  M.  29  Car.  2 ; 

1  Rol.  Ab.  Actum  sur  Case.  32,  pi.  13.  1  Ventr.  318,  332;  S.  C  in  8  Lev. 


See  id.  27,  (L)  40;  31  (L)  5;  Com.  210;  Sir.  T.  Ray.  302;  and  Sir  T. 

Dig.  Action  upon  the  Case  upon  As'  Jones,  102;  recognised  by  Lord  Mans- 

sumpsit,  (B  15);  Disbournev,  Detiabie,  field  in  Cowp.  443,  and  by  Burroughs 

1   Rol.  Ab.  p.  80.  31.  pl.  5;  1  Vin.  J.,  in  5  Moore,  31,  32. 

Ab.  883«  pi.  5.  (J')  And  see  Camtgie  ▼.  Waugh,  2 

((/)  Between  Oldham  and  Bateman,  D.  &  R.  277 ;  4  B.  ^  g.  fifiA^  R  (]^  -^^^ 

Pasch,  13  Car.,  B.  R.,  upon  a  motion  3  B.  &  Aid.  280.  281 ;  J  Chit,  on  Pl.^llt^ 

6ib  ed.  r-^^k^^. 
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"  It  is  not  necessary,"  said  Lord  Alvanley,  C.  J.,  "  to  discuss 
whether,  i(  A,  let  land  to  jB.,in  consideration  of  which  the  latter 
promises  to  pay  the  rent  to  C,  his  executors  and  administrators, 
C  may  maintain  an  action  on  that  promise.  I  have  little  doubt 
however,  that  the  action  might  be  maintained,  and  that  the  con- 
sideration would  be  sufficient  upon  this  point.  It  appears  to  me 
that  C.  would  be  only  a  trustee  for  A.,  who  might  for  some  reason 
be  desirous  that  the  money  should  be  paid  into  the  hands  of  C. 
In  case  of  marriage,  it  is  often  necessary  to  make  contracts  in  this 
manner,  and  the  personal  action  is  given  to  the  trustee  for  the 
benefit  of  the  feme  covert  {g)J' 

Perhaps  it  is  an  argument  against  giving  a  stranger  to  the 
consideration,  a  right  to  sue  upon  the  contract  in  his  own  name, 
that  he  is,  as  between  himself  and  the  promisee,  merely  in  the 
light  of  an  intended  donee ;  and  no  doubt  an  unexecuted  gift,  or 
mere  gratuitous  promise  to  confer  a  benefit,  may  be  revoked  (A). 
In  other  words,  the  party  who  has  entered  into  the  contract,  and 
provided  the  consideration,  ought,  it  seems,  to  be  at  liberty  to 
withdraw  his  intended  bounty  from  the  third  person,  before  it  has 
been  received ;  and  this  can  only  be  effected  by  vesting  solely  in 
the  former,  the  right  of  action  thereon. 

In  the  case  of  deeds  and  other  specialties,  inter  partes,  it  is 
clear  that  the  action  must  be  brought  by  and  in  the  name  of  the 
person  who  is  a  party  to  the  instrument,  and  that  a  third  person, 
a  stranger  to  the  deed,  cannot  sue  thereon;  although  the  covenant 
be  made  expressly  for  his  advantage  (i). 


I  Of  impossible  Considerations. — The  consideration  is  insuf- 
ficient, if  its  performance  be  utterly  and  naturally  impossible  {k). 
From  such  consideration  no  benefit  can  by  any  implication  be 
conferred  on  the  defendant ;  and  the  law  will  not  notice  an  act, 


(g)  Per  Lord  Alvanley,  C.  J.,  in 
Pigoti  V.  Thompson,  3  B.  &  P.  149; 
tee  Chanter  v.  Leetey  4  M.  &  W.  295. 
temUCf  contra, 

(h)  Anie,  51. 

(i)  1  Chit  PI.  6th  ed.  3 ;  Lord 
Southampton  f.  Broum,  6  B.  &  €.718. 

(k)  5  Vin.  Ab.  110,  11,  CondUion, 
(C)a(D)a ;  1  Roll.  Ab.419;  Bro.  Ab. 
tit  JVn/f,  37 ;  Co.  Lit.  206  a,b;  2 
BUu  Com.  341;  Shep.  Touch.  164; 
S  Bio.  R.  311 ;  1  Poipv  ell  on  Contracts, 
160,  per  Lord  Abinger,   Chanter  y. 


Leese,  4  M.&  W.  311.  «  Every  con- 
dition  of  a  thing  impossible  is  null,  and 
renders  null  the  agreement  which  de- 
pends thereon.  The  condition  of  not 
doing  an  impossible  thing,  does  not 
render  null  tne  obligation  contracted 
subject  to  such  obligation.*'  Code  Na- 
poleon, B.  3,  tit  3,  ch.  4,  s.  1.  When 
the  performance  of  a  promise  is  ex- 
cused, the  act  being  ajlerwards  impos- 
sible; post.  Index,  tit  Performance; 
and  see  Tuffnell  v.  ConstabUf  3  Nev. 
&  P.  47;  7  Ad.  &  E.  798,  S.  C. 
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the  completion  of  which  is  obviously  ridiculous  and  impracticable. 
Upon  such  a  consideration,  therefore,  no  contract  can  be  made,  or 
any  claim  to  damages  be  supported.  As,  if  the  consideration  be 
a  promise  that  A.  shall  go  from  Westminster  to  Rome  in  three 
hours ;  or  other  matter  which  no  person  can  by  any  possibility 
perform. 

And  a  promise  is  not  binding,  if  the  consideration  for  making  it 
be  of  such  a  nature,  that  it  was  not,  in  fact  or  law,  in  the  power 
of  the  promisee,  from  whom  such  considera^on  moved,  to  com- 
plete  such  consideration,  md  confer  the  full  benefit  meant  to  be 
derived  therefrom;  at  leasTif  the  performance  of  the  act  would 
not  have  been  justifiable. 

'^  Error  of  a  judgment  in  Shrewsbury  court,  where  the  plaintiflf 
declared,  he  being  bailififto  t/.<S.,  the  defendant,  in  consideration 
that  he  toottld  discharge  him  of  20/.  due  to  J.  S.,  promised  to 
expend  40/.  in  repairing  a  barge  of  the  pluntiff 's ; — verdict  and 
judgment  for  the  plaintiff,  upon  nan  assum^isit,  were  reversed ; 
the  consideration  being  illegal^  for  the  plaintiff  cannot  discharge  a 
debt  due  to  his  master  (m)." 

A  promise  was  made  by  the  defendant,  to  the  assignee  of  a  bank- 
rupt, when  the  latter  was  on  his  last  examination,  that  in  con- 
sideration that  the  assignees  would  forbear  to  have  the  bankrupt 
examined,  and  that  the  commissioners  would  desist  from  taking 
such  examination,  touching  monies  alleged  to  have  been  received 
by  the  bankrupt,  and  not  accounted  for,  he,  the  defendant,  would 
pay  such  monies  to  the  assignees.  This  promise  was  held  by 
the  court  to  be  illegal,  as  being  against  the  policy  of  the  bank* 
rupt  laws.  And  Lord  Kenyan  observed,  '^  I  do  not  say  that 
this  is  nudtim  pactum:  but  the  ground  on  which  I  found  my 
judgment  is  this,  that  every  person  who  in  consideration  of  some 
advantage,  either  to  himself,  or  to  another,  promises  a  benefit, 
must  have  the  power  of  conferring  that  benefit  up  to  the  extent 
to  which  that  benefit  profssses  to  go,  and  that  not  only  in  fact,  but 
in  law.  Now  the  promise  made  by  the  assignees  in  this  case, 
which  was  the  consideration  of  the  defendant's  promise,  was  not 
in  their  power  to  perform,  because  the  commissioners  bad  never- 
theless a  right  to  examine  the  bankrupt   And  no  collusion  of  the 

(m)  Uaty^  v.  GibbonSf  2  Lev.  161.     aoUfy  on  the  ground  of  HUgality  of 
This  decision  may,  however,  be  rested    consideration. 
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assignees  could  deprive  the  creditors  of  the  right  of  examination, 
which  the  commissioners  would  procure  them.  The  assignees 
did  not  stipulate  only  for  their  own  acts,  but  also  that  the  com- 
missioners should  forbear  to  examine  the  bankrupt ;  but  clearly 
they  had  no  right  to  tie  up  the  hands  of  the  commissioners  by 
any  such  agreement.*'  And  Ashurst,  J.  observed,  '*  In  order  to 
feond  a  consideration  for  a  promise,  it  is  necessary  that  the  party 
by  whom  the  promis^is  made,  should  have  the  power  of  carrying  ^ 
it  inio  effecty  and  secondly,  that  the  thing  to  be  done  should  in  ^ 
itself  be  legal.  Now  it  seems  to  me  that  the  consideration  (or  j>a 
this  promise  is  void,  on  both  these  grounds*  The  assignees  have 
no  right  to  controul  the  discretion  of  the  commissioners,  and  it 
would  be  criminal  in  them  to  enter  into  such  an  agreement, 
because  it  is  their  duty  to  examine  the  bankrupt  fully,  and  the 
cred&toTs  may  call  on  them  to  perform  it.  And  for  the  same 
reason  the  thing  to  be  done  is  also  illegal  (»)." 

A  declaration  stated,  that  by  agreement  between  the  plaintiff 
and  G,  &.,  the  plaintiff  agreed  to  sell  and  deliver  to  G*  G.  a  lace 
machine  for  SSO/l  to  be  paid  thus :  AOL  on  delivery,  and  the 
residue  by  weekly  payments  of  H.,  which  were  to  be  paid  to  the 
defendant  as  trustee  for  the  plaintiff,  and  in  case  of  any  default, 
the  pluntiff  was  to  have  back  the  machine,  and  in  consideration 
of  the  premises,  and  of  the  plaintiff  at  the  request  of  the  defen«> 
dant  appointing  him  to  receive  the  weekly  instalments,  the  defen* 
dant  promised  to  take  the  machine  and  pay  the  balance,  should 
there  be  any  default  by  G.  G.  in  the  weekly  payments.  It  was 
held  that  this  promise  was  nudum  pactum^  and  void.  And  by  the 
comt,  "  The  declaration  affects  to  shew  the  legal  operation  of  the 
agreement.  Now  that  states  that  the  agreement  bound  the  de« 
fendant  to  take  the  machine,  not  the  plaintiff  to  deliver  it.  The 
declaration  does  not  even  shew  that  it  was  in  the  plaintiff  ^s  power 
to  deliver  the  machine,  for  it  is  not  stated  that  he  had  ever  got  it 
back  firom  the  original  vendee.  There  certainly  is  an  allegation 
of  willingness  to  let  the  defendant  take  the  machine,  but  that  does 
not  appear  to  have  been  in  pursuance  of  any  pre-existing  agree- 
ment, nor  does  the  whole  import  any  obligation  on  the  plaintiff 
to  let  the  defendant  take  it.    The  declaration  is  therefore  bad. 


(n)  Hferot  v.  Wallacey  3  T.  R.  17. 
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^  DoT  sufficient  consideration  for  the  defendant's  promise  being 
^^  •  ^  shewn  (o). 

But  a  promise  is  not  void  against  the  party  who  makes  it, 
merely  because  its  execution  is  improbable  or  difficult ;  or  the 
impossibility  of  performing  it  applies  only  to  tEe  promiser  iniiivi^ 
dually,  the  law  not  forbidding  the  thing  to  be  done,  and  there 


being  no  breach  of  moral  duty  involved  in  it.  If  a  party,  by  his 
own  contract,  lay  a  charge  upon  himself,  he  is  bound  to  perform 
the  stipulated  act,  or  pay  damages  for  the  non-completion,  unless 
the  matter  were  arthe  time  manifestly  and  essentially  imprac- 
ticable. The  improbability  of  the  performance  does  not  render 
the  promise  void.  It  is  the  duty  of  the  contracting  party  to 
provide  against  contingencies;  and  he  is  presumed  to  know 
whether  the  completion  of  the  duty  he  undertakes  be  within  his 
power  ( J?).  Some  instances  of  this  rule  will  be  given  here- 
after (y). 

It  is  upon  this  principle  that  an  engagement  upon  a  sufficient 
consideration,  for  the  performance  of  an  act  even  by  a  third 
person,  is^binding,  although  the  performance  of  such  act  depends 
entirely  on  the  will  of  the  latter.  Thus  a  promise  to  procure  the 
consent  of  a  landlord  to  the  assignment  of  a  lease,  is  bind- 
ing (r). '  And  where  one  of  several  parties  in  a  Jirm  agreed  to 
introduce  the  plaintiff  (a  stranger)  into  it,  it  was  decided  that 
the  agreement  was  valid;  although  the  other  parties  were  igno- 
rant of  its  existence,  and  their  assent  was  of  course  essential  to 
the  admission  of  the  pluntiff  (« ). 

Of  Considerations  void  in  Part. — We  shall  have  occasion 
hereafter  to  consider  the  effect  of  a  partial  illegality  of  consi- 
deration. With  respect  to  one  of  several  professed  considerations 
for  a  promise  being  simply  frivolous  and  insufficient  of  itself, 
without  being  illegal,  it  appears  that  this  partial  defect  shall  not 
annul  the  contract ;  there  being  an  adequate  consideration  left  to 


(o)  Bata  V.  Cort,  2  B.  &  C.  474;  3 
D.  &  R.  676,  S.  C. 

(  p)  See  Co.  Litt.  206  a,  n.  1 , 1 79  a ; 
Piatt,  on  Gov.  569;  3  Chit.  Com.  L. 
y     x«^^£_  101 ;  Blififit  V.  Poifg.  3  B.  &  P.  290, 

^/^S3^  ^  note ;  Worstey  v,  Wood^^T.  R.  718. 
^  A--  J»»jni^^  /  719,  per  JLoiJ  Kenyon,  C.  J. ;  «ee  /w5. 


•^^^^i&>««^  J^^A    Index,  tit.  Performance ;  and  see  this 


argued  in  Tuffheil  v.  ConstabUy  3  N 
•   '^   '":  7  Ad.  &E. —  "  "^ 


{q)  And  see  antCy  57.  A  condition 
to  a  bond,  &c.,  that  it  wiU  rain  to- 
morrow, or  that  the  Pope  shaU  be  at 
Westminster  on  such  a  day,  is  Rood. 
Vin.  Ab.  Condition  (D  a),  cites  22 
P^.  4,  26. 
(r)  Uotfd  V.  CrUp,  5  Taunt  249, 
{$)  AI'NcU  V.  Reidy  2  Moore  &  S. 
89;  9Bing.68,S.C. 
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Isopport  it ;  and  that  in  pleading,  the  insufficient  consideration  Ij 
shoald  be  omitted  as  surplusage  (t) ;  as  if  the  promise  be  in  con-|l 
sideration  not  only  of  the  forbearance  of  a  debt  due  from  the 
defendant  to  the  plaintiff,  but  also  of  the  forbearance  of  another 
claim  which  could  not  be  sustained  (u).  So  where  in  assumpsit 
on  the  warranty  of  a  horse,  the  consideration  stated  for  the  war* 
ranty  was,  that  the  plaintiff  would  purchase  the  horse  for  63/. ; 
but  the  consideration  proved  was  that  the  plaintiff  would  pay 
that  sum^  and  if  the  horse  was  lucky  would  give  the  plaintiff  5/., 
or  the  buying  of  another  horse;  it  was  held  not  to  be  a  variance 
to  omit  the  conditional  promise,  it  being  too  vague  to  be  bind- 
ing (x).  But  if  a  parol  promise  be  entire,  ajid  part  of  it  relate  to 
a  matter  which  renders  it  necessary,  under *the  statute  of  frauds, 
that  there  should  be  a  written  agreement,  the  whole  promise  is 
void.  The  promise  being  entire,  and  part  of  it  being  void,  the 
whole  is  defective  ;  so  that  the  plaintiff  cannot  proceed  even  as 
to  that  portion  of  it  which  need  not  be  in  writing  (y).  So  if 
part  of  the  consideration  be  founded  in  illegality,  the  entire  con- 
tract fiuls,  and  this  whether  the  consideration  be  void  by  statute 
or  at  common  law  (0). 


Of  the  Consideration  in  regard  to  Time. — In  respect  off/ 
\time,  a  consideration  is  either,  1st,  executed,  or  something  done/I 
[before  the  making  of  the  defendant's  promise ;  2ndly,  executory^ 
[or  something  to  bedone  after  such  promise ;  Srdly,  concurrent^ 


in  the  case  of  mutual  promises ;  and  4thly,  continuing  (a). 
1.  Avast  or  executed  consideration  is  not,  in  general,  suffi-| 
cient  to  support  an  express  promise,  unless  such  consideration) 


(/)  See  1  Chit.  PI.  6th  ed.  300, 
262;  CoiDyn  on  Contr.  90;  Vin.  ^b. 
Aeiums  of'  Asmmpsit  (Y)  ;  Com.  Dig. 
Attkm,  AMuanpiit  (B)  13 ;  Bui.  N.  P. 
147 ;  King  ▼.  Sean,  2  C.  M.  &  R.  48; 
Shackeli  v.  Rosier^  2  Bing.  N.  C.  646  : 
3  Scott,  59,  »♦  i;. ;  Nurte  v.  H  357^ 
B.  &  Ad.  159,  ante,  18, 19;  Bradburne^ 
Bradbume,  Oro.  El.  149_:  per  Curl 
in  Ittdaiet  case,  id,  75&,  759 ;  and  in 
Cotdwon  T.  Carr,  id,  849;  Crim  y. 
GameL  Cro.  Jac.  128;  Bett  v.  Jolly, 
i  Sicl.  to;  rikurJl  ▼.  Coitell,  Yelv. 

{«)  Id. 

(x)  Guihing  Y,  Lynn,  2  B.  &  Ad. 
932. 


(y)  Mechelen  ▼.  Wallace,  2  N.  & 
P.  224;  7  Ad.  &  E.  49,  S.  C;  Head 
V.  Baldrey,  2  N.  &  P.  217 ;  6  A'OT 
E.  459,  S.  C. ;  Levington  v.  Clarke,  2 
Ventr.  228  ;  Chater  v,  Becket,  7  T.  R. 
201;  Thomas  v.  William$,  10  B.  &  C. 
664;  see  Wood  v.  Benson,  2  C.  &  X 
?4.  This  is  fully  considered  here- 
afler,  post, 

(z)  Shackeli  v.  Rosier,  2  Bing.  N.  C. 
646 ;  S  Scott,  59,  S.  C,  per  Tindal, 
C.  J.;  post,  chap.  4,  sect.  2. 

(fl)  See  1  Chit.  P.  L.  6lh  ed.  295 ; 
Payne  v.  Wilson,  7  B.  &  C.  425,  427, 
per  Littledale,  J.;  3  Chit  Com.  L. 
70. 
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was  moved  by  the  precedent  request,  either  express,  qr  under 
the  particular  circumstances  to  benmplied,  of  the  party  pro* 
mising ;  ^^  such  request  must  always  be  laid  in  the  declara- 
tion {b)^  But  it  is  only  necessary  in  the  case  of  executed  consi- 
derations to  state  that  the  consideration  for  the  defendant's 
promise  moved  at  the  defendant's  request  (c);  where  the  act  of 
the  plaintiff  wd  the  promise  of  the  defendant  are  simultaneous, 
a  request  by  the  defendant  is  not  necessary  {d).  Therefore, 
where  A.s  servant  was  arrested  for  a  trespass,  and  t/*.  &,  who 
knew  A.f  without  his  knowledge  bailed  his  servant,  and  afterwards 
A;  for  his  friendship,  promised  to  save  him  harmless;  it  was  held 
that  the  promise  was  void :  because  the  bailing,  which  was  the 
consideration,  was  the  voluntary  courtesy  of  J.  S,,  and  was  past 
and  executed  before  (e).  And  a  promise  without  any  new  consi* 
deration  to  pay  the  debt  of  a  third  person  already  incurred,  falls 
within  the  same  principle  (/).  But  where  the  plaintiff's  act  is 
procured  by  the  defendant's  request^  the  subsequent  promise  is 
not  a  naked  one,  but  couples  itself  with  the  precedent  request, 
and  IS  therefore  founded  on  a  good  consideration  (g) :  as  if,  in 
the  instance  last  put,  the  third  person  were  credited  at  the  instance 
of  the  defendant  (A).  In  general,  where  the  defendant  has  derived 
no  benefit  from  the  plaintiff's  act,  the  prior  request  must  be  ex- 
pressly proved  (i).  But  where  a  party  has  derived  a  manifest 
personal  (A)  benefit  from  the  precedent  consideration,  and  subse- 
quently promises  payment,  this  promise  will  be  tantamount  to, 
and  evidence  of,  a  prior  request,  which  shall  in  such  case  be  im- 
plied (/)•  As  where  A.  pays  a  sum  of  money,  to  a  third  person, 
for  B.,  without  his  knowledge  or  request,  and  B,  subsequenUy 
promises  payment,  here  the  circumstances  furnish  evidence  of  a 
prior  request.  So,  if  A.  buy  goods  for  B.  without  his  sanction, 
yet  JB.  subsequently  receives  the  goods  with  knowledge  of  the 


4^ 


(b'S  1  Saund.  264,  note  f1^;  3  Chit. 
Com.  L.  70;  1  Uhit  tl.  6lk  ed.  329  ; 
Streeter  v.  Horlock^  1  Bing.  S4;  7 
Moore,  283,  S.  C. 

[c)  King  ▼.  Sears,  2  C.  M.  &  R.  48. 
d)  Id,,  and  Tipper  v.  Bicknell,  3 
Bing.  N.  C.  715;  4  Scott,  462,  S.  C. 

(c)  Hunt  V.  Bate,  Dyer,  272  a; 
Rol.  Ab.  (Q),  pi.  2,  3 ;  Sidenkam  v. 
Worlington,  2  lleon.  224,  225. 

(/)  Ante,  52. 


i; 


(g)  Lampleigh  v.  Brathwait,  Hob. 
106 ;  Com.  Dig.  Action  upon  the  Case 
upon  Assumpsit  (B),  (B  12);  1  Saund. 
264,  note  (1) ;  Lord  Suffidd  ▼.  Brtcre, 
2  SUrk.  R.  175. 

(h)  Ante,  52. 

(t)  Naish  y.  Tatlock,  2  Hen.  Bla. 
319;  sed  vide  Gibson  v.  CoulthorpCy  1 
D.  &  R.  205. 

(k)  lb. 

(l)  See  ante,  48,  49^  50. 
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drcimistanoesy  a  prior  request  from  B»to  A.  to  order  the  goods 
for  him  shall  be  implied  (m). 

We  haye  already  seen  that  an  existing  moral  obligation  is,  in 
general,  a  sufficient  consideration  for  a  subsequent  express  pro- 
ntse  (a). 

An  executed  consideration  is  the  groundwork  or  foundation  of 
the  promise  on  which  the  defendant  is  charged ;  but,  being  only 
matter  of  inducement,  it  need  not,  in  pleading,  be  stated  with  the 
tame  degree  of  certainty  and  particularity,  as  is  necessary  in  the 
case  of  an  executory  consideration  (o).  But  care  must  be  taken 
toavoid  a  variance  in  stating  and  reciting  a  prior  contract  which 
hss  been  brok^i,  where  the  immediate  contract  declared  upon 
refers  to  such  prior  contract,  and  is  incorporated  therewith  (p  ). 

2.  An  executory  consideration  generally  constitutes  a  condition 
precedent  to  be  performed  by  the  plaintiff,  before  his  right  of  ac- 
tion accruesT^nd  such  performance  must  be  laid  in  the  decla- 
ralioo  with  certainty,  and  proved  at  the  trial  {q). 

S,  A  concurrent  consideration  arises  in  the  case  of  mutual  pro- 
■ises ;  and  where  the  act  to  be  done  by  the  plaintiff  as  the  cou- 
tideration'for  the  defendant's  promise,  and  the  promise  itself  are 
smmUaneous,  the  law  does  not  require,  as  in  the  case  of  a  bye 
gone  transaction,  that  in  order  to  make  the  promise  binding  the 
plaintiff  should  have  acted  at  the  defendant's  request  (r).  So  a 
promise  for  a  promise  is  a  good  consideration ;  but  in  general 
the  promises  must  be  reciprocally  binding,  or  neither  party  is 
bound  («). 

In  the  case  of  a  current  consideration,  the  plaintiff's  promise 
is  executed,  but  the  thing  to  be  performed  by  him  is  executory. 
And  where  th?performance  is  not  a  condition  precedent,  it  is  not 
necessary  to  state  it,  because  the  plaintiff's  mere  agreement  to  do 
the  act  is  a  sufficient  consideration,  and  the  defendant  has  his 
remedy  thereon.  Where,  however,  the  respective  acts  to  be 
performed,  are  not  independent  of  each  other,  but  the  fulfilment 
of  one  is  the  consideration  of  the  performance  of  the  other,  it  is 


(a)  1  Saaod.  264,  n.  (1).  (q)  1  Chit.  PI.  6th.  ed.  S96. 

(■)  AnU,  47.  (r)  Tipper  v.    Bicknell,    3    Bing. 

(o)  1  Chic  PL  6A.  ed.  298.  N.  C.  7lS;  4  Scoti>  46g,  S.  C,  pSr 

Ip)  Andrewi  ▼.  Whitehead,  13  East.  Tmdai,  v;.  J. 

109 ;  1  Cliit.  PI.  (itk.  ed.  896,  «9<5.  (i)  Ante^  46,  47. 
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necessary,  even  in  the  case  of  mutual  promises,  as  an  agreement 
to  marry,  to  sell,  or  accept  goods  (/),  that  there  should  be  an  aver- 
ment and  proof  of  a  performance,  or  readiness  to  perform  (u). 

4.  A^antinuing  consideration,  being  one  in  part  executed,  but 
which  still  continues,  is  also  in  many  cases  sufficient  to  sustain  a 
promise :  as  in  consideration  that  the  defendant  had  become  and 
was  the  plaintiff  *s  tenant,  he  undertook  to  manage  the  farm  in  a 
husband-like  manner  (x) ;  or  in  consideration  that  the  lessee  then 
in  possession  had  paid  his  rent  very  well,  to  save  him  harmless  ; 
**  for  prompt  payment  of  the  rent  is  a  continuing  consideration, 
when  he  remains  in  possession  (y).*'  But  a  promise  by  a  tenant 
from  year  to  year,  after  the  tenancy  commenced,  and  without  any 
new  consideration,  to  repair  substantially,  or  to  do  any  other  act 
the  obligation  to  do  which  does  not  by  law  attach  upon  such  a 
tenant,  is  not  binding.  And  therefore  a  declaration  in  consi- 
deration  that  the  defendant  had  become,  and  was,  tenant  to  the 
plaintiff,  of  a  farm,  the  defendant  undertook  to  make  a  certain 
quantity  of  fallow,  to  spend  60/.  worth  of  manure  every  year, 
and  to  keep  the  buildings  in  repair,  was  held  bad  on  general 
demurrer ;  those  obligations  not  arising  out  of  the  bare  relation 
of  landlord  and  tenant  (z).  So  marriage  is  a  continuing  consi- 
deration  (a).  And  the  payment  of  money  for  the  defendant,  and 
the  having  obtained  a  release  for  him,  amount  to  a  good  con- 
tinuing consideration  for  his  promise  (i). 

The  ordinary  case  of  a  promise,  in  respect  of  an  existing  debt^ 
or  legal  liability  before  incurred  by,  and  then  binding  on.  the 
party  promising,  may  also  be  cited  as  an  illustration  of  this 
rule  (c). 


{t)  Ratoson  v,  Johnson^  1  East,  203  ; 
Waterhouse  v.  Skinner,  2  B.  &  P.  447 ; 
1  Saund.  320  e,  note  (5). 

(u)  1  Chit.  PI.  6th  ed.  320. 

(x)  Powlcy  V.  Walker^  5  T.  R.  373; 
Legh  V.  hitoUt,  4  East,  154;  and 
Beale  v.  Sanders,  3  Bing.  N.  C.  860 ;  5 
Scott,  5U,  b.  C;  pot/,  Index,  Land- 
lord  and  Tenant. 

(y)  Pearle  v.  Unger^  Cro.  EHz.  94 ; 
1  Leon.  102,  S.  C. ;  Com.  Dig.  Action 
vpon  the  Case  upon  Assumpsit  (B  12); 
7  B.  &  C.  427.  See  Adams  v,  Dansey, 


6  Bing.  506  ;  4  M.  &  P.  245,  S.  C. ; 
cited  ante^  34,  note  (u). 

{z)  Brown  v.  Crump,  1  Marsh,  567 ; 
6  Taunt.  300,  8.  C. ;  Horse/all  v.  Afa- 
ther,  Holt,  N.  P.  R.  7. 

(a)  Bac.  Abr.  Assumpsit  (D);  Marsh 
V.  Rainsfordy  2  Leon.  Ill;  Sidenham 
V.  IVorlington,  id.  224. 

(5)   Webb  Y.Russelly^Keh,  99. 

(c)  Hodge  y.  Vavasor,  1  Roll.  R. 
414.  See  Lee  v.  Maddox,  1  Leon. 
168. 
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Section  II. 

1.  Of  the  Form  of  a  Contract ^  and  how  affected  in  general  hy 

Statute  of  Frauds. 

What  conUitutts  an  Jgreanent, —  Writings  wften  mcesuiry. — The  Fonn, 
-^Signature, — Certainty. 

2.  Of  the  Construction  of  Agreements. 

Must  be  reasonable, —  Liberal,— -Favourable.— Popular  Meaning  of  Words 
to  be  adopted. — Mercantile  Contracts.—  Whole  of  the  Agreement  to  be 
considered, — Local  Custom. — To  be  taken  most  strongly  against  the 
Contractor. — Implied  attributes. 

3.  Of  Parol  Evidence  in  Contradiction  to  a  Written  Agreement. 


1.  Of  the   Form  of  a  Contract,  and  how  affected 
IK  general  by  Statute  of  Frauds. —  What  constitutes  an 
Agreement, — We  have  already  observed,   that  to  constitute  a 
valid  agreement  not   under   seal,  there  must  be  the  mutual 
and  definitive  assent  of  both  parties;   that  each   party  must 
be  bound  by  the  contract  in  regard  to   those  things  which 
he  ia  to  perform;    and   that  it  must  be  founded  on  a  good 
consideration.    Where  the  contract  is  required  by  the  statute 
of  frauds  to  be  in  writing,  it  is  essential  that  all  these  matters 
should    appear  upon   the    face    of   the    document  or  memo- 
randum which  constitutes  the  agreement.     If,  in  such  case,  only 
the  oflfer  or  proposal  of  one  party  to  enter  into  the  contract  were 
in  writing,  and  a  written  acceptance  of  the  proposal  could  not  be 
thown(c);  or  if  the  absolute  engagement  of  one  party  were 
shown  to  be  in  writing,  and  it  could  not  be  collected  therefrom 
upon  what  consideration  he  contracted ;  there  would  not  be  a 
sufficient  written  agreement  between  the  parties  {d).    And  even 
where  the  agreement  is  unnecessarily  in  writing,  great  difScul- 
ties  occur  in  the  production  of  parol  evidence,  to  supply  omissions 
in,  or  afford  explanation  of  the  instrument  {e).     It  is  therefore 
important,  where  there  is  a  written  contract  between  the  parties, 

(t)  Gaunt  r.  Hilly  1  Stark.  R.  10;  (</)  Wain  v.  Warlters,  5  East,  10; 

hVher  V.   Richnrdsany  1   M.  &  Sel.  Saunders  v.  Wakefield,  4  B.  &   Aid. 

557 ;  Drant  ▼.  Brown^  3  B.  &  C.  668 ;  595 ;  Jenkins  v.  Reynolds,  6  Moore, 

5  D.  &  R.  582,  S.  C. ;   Hawkins  v.  86 ;  3  B.  &  B.  14,  S.  C. ;  Morlei/  v. 

Warre,  3  B.  &  C.  090;  5   D.  &  R.  Boothby,  8  Bing.107;  10  Moore,  395, 

512,  S.  C;  ante,l\;  Mozleuv.  Tink-  S.  C;  James  v.  Williams,  5  B.  &  Ad. 

lir,  1  Gale,  II;  1  C.  M.  &  U.  69^ ;  1112;  post,  Index,  Frauds,  Statute  of. 

5  Tyrw.  4 1 6,  S.  C.  (e)  See  post,  99. 
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that  it  should  comprehend  all  those  matters  which  are  essential 
to  give  it  validity,  in  reference  to  the  nature  of  an  agreement  not 
^  under  seal ;  and  should  clearly  and  explicitly  state  the  stipula- 
tions of  each  of  the  parties.  Tindal,  C.  J.,  in  Laythoarp  v. 
Bryant  (/)  observes,  "  An  agreement  is  not  perfect  unless  in  the 
body  of  it,  or  by  necessary  inference,  it  contain  the  names  of  the 
two  contractmg  parties,  the  subject-matter  of  the  contract,  tj 
consideration  and  the  promise/' 

Writing f  when  necessary. — It  is  a  general  rule,  that  a  sim- 
ple contract  need  not  be  reduced  into  writing.  Where  there 
is  no  special  prohibition  to  the  contrary,  where  written  evidence 
of  the  contract  or  promise  is  not  expressly  required,  the  agree- 
ment or  promise  is  valid,  though  it  be  verbal  only  {g). 

The  statute  99  Car.  2,  c.  3,  commonly  called  the  Statute  of 
Frauds  (A),  requires  that,  in  a  great  variety  of  cases,  contracts 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
thereon. 

The  statute  was  passed  to  prevent  fraud  and  perjury,  in  up- 
holding fictitious  or  misrepresented  contracts ;  and  this  object  is 


/  .  / — ^ 
^^  «^^^L./<.^  effected  by  requiring  that  the  various  agreements  mentioned  in 
^^-«:.u^  ;^        the  act  shall  be  reduced  into  writing ;  and  that  such  writing  shall 


A^ijt^^^^^^  gjgned  by  the  party  to  be  charged  therewith^  or  by  his 

agent  (t)«  It  is,  however,  observable,  that  the  statute  does  not, 
in  any  respect,  alter  the  nature  or  effect  of  a  contract.  It  must 
still  be  founded  on  a  sufficient  consideration  (A) ;  and  the  statute 
merely  requires  the  ceremony  of  reducing  into  writing  the  en- 


(/)  2  Bing.  N.  C.  742;  3  Scott, 
238,  S.  C. 

(g)  Seean^e,  4.  A  deed  is  in  many 
instances  requisite.  It  is  necessary  in 
order  to  convey  a  freehold  interest  in 
land ;  or  even  an  easement  claimed  as 
an  incorporeal  right,  to  be  exercised 
over  the  grantor's  premises;  Cocker 
V.  Cotoper,  1  C.  M.  &  R.  418  ;  5  Tyr. 
103,  S.  C. ;  Bird  v.  Higginwn,  2  Ad. 
&  E.  704  ;  1  Harr.  618  ;  Bridge  v. 
Blanchard,  1  Ad.  &  £.  536 ;  5  N.  & 
M.  567,  S.  C. ;  see  Hetolim  v.  Ship' 
pam,  5  B.  &  C.  221  ;  7  D.  &  R.  783, 
S.  C. ;  Rex  v.  Infiabitants  of  liidgwellj 
6  B.  &  C.  665 ;  9  Dowl.  &  R.  678; 
see  Com.  Dig.  Fait. 

(/t)  By  whom  penned,  see  Wind- 


ham V.  Chetwi/ndy  1  Barr.  418 ;  1  Bla. 
R.  99,  S.  C. ;  Gilb.  Eq.  R.  171 ;  IVmn 
V.  Warltersy  5  East,  17.  It  is  said  to 
be  one  of  the  wisest  laws  in  our  sta- 
tute-book ;  Chaplin  v.  Rogers,  1  East, 
194 ;  and  see  Chater  v.  Becket,  7  T. 
R.  204 ;  Saimders  v.  Wakejieldy  4  B. 
&  Al.  600 ;  Baldey  ▼.  Parker,  2  B.  & 
C.  40 ;  3  D.  &  R.  222,  S.  C;  8  Ves. 
jun.  243.  See  2  Pothier,  by  Evans,  193. 

(t)  Sed  vide  per  Parke,  B.  in  Elliott 
V.  Thomas^  3  M.  &  W.  177. 

(k)  Iditchinson  v.  Hetoion,  7  T.  R. 
350,  note;  1  Saund.  211,  note  (2); 
Allen  V.  Bennety  3  Taunt.  173,  174 ; 
BarrellY.  Rustelly  4  id,  117;  Clancy 
V.  Piggott,  2  Ad.  &  E.  4rS ;  1  Harr. 
20,  S.  C. 
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gagement  of  the  parties,  and  that  the  signature  of  the  party  to 
be  charged  shall  be  attached  thereto. 

The  Isty  2nd,  and  3rd  sections  relate  to  the  creation  of  a  title 
tOf  and  to  demises  of,  real  property,  and  to  contracts  respecting 
such  title  and  demises  (/). 

The  4th  section  of  the  act  provides  that  no  action  shall  be 
brought, — 1st,  Whereby  to  charge  any  executor  or  administrator 
upon  any  special  promise  to  answer  damages  out  of  his  own  es- 
tate; or  Sndly,  Whereby  to   charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt^  default,  or  miscarriage  of 
another  person;  or,  Srdly,  To  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage;   or,  4thly, 
Upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them;  or,  5thly,  Upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof;  unless,  6thly,  The  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

The  17th  section  of  the  statute  (explained,  &c.  by  9  Geo.  4, 
s.  14),  relates  to  contracts  for  the  sale  of  goods  of  the  price  of 
102.  or  upwards. 

In  subsequent  parts  of  the  work,  these  important  sections  of 
die  Statute  of  Frauds  will  separately  undergo  full  discussion.  It 
may,  however,  be  convenient  to  notice  in  this  place,  that  portion 
of  the  4th  section  which  relates  to  agreements  which  are  not  to^ 
be  performed  within  a  year. 

This  enactment  extends  to  all  contracts  which  are  not  to  be 
carried  into  full,  effective,  and  complete  execution^  within  the 
space  of  one  year  from  the  making  thereof.  The  word  '^  per- 
formed** does  not  signify  an  inchoate  performance,  or  part  execu- 
tion, of  the  agreement ;  and  the  provisions  of  the  statute  render 
a  parol  contract  void,  if  it  appear  to  have  been  the  understanding 
of  the  parUes,  at  the  time,  that  it  was  not  to  be  completed  within 
a  year,  although  it  might  be,  and  was,  in  fact,  in  part  performed 
within  that  period. 

Thus  a  parol  agreement  to  become  a  subscriber  to  the  Boydell 
Shakspeare,  being  a  series  of  prints  to  be  published  in  numbers 


(/)  See /KM/,  Chapter  IN. 
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— an  undertaking  which,  in  the  contemplation  of  the  parties, 
could  not  be  performed,  or  brought  to  a  close  for  several  years, 
is  void  (m).  So  a  contract,  whereby  a  coachmaker  agreed  to  let 
a  carriage  for  a  term  of  five  years,  in  consideration  of  receiving 
an  annual  payment  for  the  use  of  it,  but  which,  by  the  custom  of 
the  trade,  is  determinable  at  any  time  within  that  period,  upon  the 
payment  of  a  year's  hire,  is  an  agreement  not  to  be  performed 
within  a  year,  and  is  void  if  not  in  writing  (n).  And  an  agree- 
ment for  a  year's  service,  to  commence  at  a  subsequent  day,  be- 
ing a  contract  not  to  be  performed  within  the  year  from  the  time 
of  the  agreement,  must  be  in  writing ;  and  therefore  no  action 
can  be  maintained  for  the  breach  of  a  verbal  contract  made  on 
the  S7th  of  May^  for  the  year's  service,  to  commence  on  the  SOth 
of  June  following  (o).  So  where  A*  on  the  SOth  of  July  made 
proposals  in  writing  (unsigned)  to  B.  to  enter  his  service  as  bai- 
liff for  a  year,  and  B,  took  the  proposals  and  went  away  and 
entered  into  ^.'s  service  on  the  S4th  of  July,  it  was  held  that 
this  was  a  contract  on  the  20th  not  to  be  performed  within  a 
year,  and  within  the  4th  section  of  the  Statute  of  Frauds  (/?)• 
But  a  general  hiring  of  a  clerk,  which  is  construed  to  be  a  hir- 
ing for  a  year,  and  so  on  from  year  to  year  as  the  parties  re* 
spectively  please,  operates  as  a  yearly  hiring,  although  it  be  not 
in  writing  (7), 

The  statute  has  no  reference  to  cases  in  which  the  promise  made 
may  probably  not  be  performed  within  a  year,  and  the  perform- 
ance  depends  upon  a  contingency.  It  only  extends  to  cases,  ia 
which,  by  the  express  appointment  or  understanding  of  the  par-l 
ties,  the  thing  is  not  to  be  performed  within  a  year.  Therefore! 
a  promise  to  pay  the  plaintiff  so  much  money  ''  on  the  day  of  his 
marriage  (r) ;"  or  "on  the  arrival  of  a  ship(5);"  or  •'  to  leave 
money  by  will  (J) ;"  or  that  the  promiser's  executor  should  pay 
a  sum  of  money  (tt),  need  not  be  in  writing. 


(//I)    B 
East.  U2. 


rummond,  1 1 
^^>,  ^-.^.  «».  V..1S  case,  the  acuon 
was  for  not  accepting  or  paying  for  the 
residue  of  the  numbers,  the  defendant 
having,  for  a  time,  taken  in  several 
numbers,  and  paid  for^em  at  so 
much  per  number,  according  to  the 
parol  agreement. 

(w)  Birch  v.  The  Earl  of  Liver  pool , 
9  B.  &  C.  392;  4  Man.  &  II.  380. 

(u)  Bracc^irdle  v.  Heahl^  1  ^.  & 
Aid.  722. 


(p)  Snelling  v.  I^ord  Huntingfieldy 
1  C.  M.  &  R.  20  ;  4  Tyr.  606,  W,  C. 

{q)  Beaton  v.  Collyer^  4  Bing.  309  *; 
12  Moor,  552,  S.C. ;  2  C.  &  P.  607, 
S.C. 

(r)  Peter  v .  Crompton,  Skin .  R.  353 . 

(s)  Anoni^mouSf  1  Salk.  2B0. 

It)  Fenton  v.  Emblers,  3  Burr. 
1278;  1  Bla.  H.  353,  S.  C. ;  Gilbert 
v.  5y/f«,  16  East,  194. 

(uf  Welts  V.  HortoHf  4  Bing.  40  ; 
12  Moo.  176. 


OF  THE  FORM  OF  THE  CONTRACT.  69 

Nor  does  the  statute  apply  where  the  contract  is  wholly  exe- 
cuted by  one  of  the  parties  thereto,  or  intended  to  be  so,  aji- 
thoagh  there  are  some  acts  to  be  donelby  the  other  party  beyond 
the  limit  of  a  year.     In  Donellan  v.  Head  (x),  where  a  landlord, 


who  had  demised  premises  for  a  term  of  years  at  50/.  a  year, 
agreed  with  his  tenant  to  lay  out  50L  in  making  certain  improve- 
ments  upon   them,  the    tenants  undertaking  to  pay   him   an 
increased  rent  of  5/.  a  year  during  the  remainder  of  the  term  (of 
which  several  years  were  unexpired),  to  commence  from  the 
quarter  preceding  the  completion  of  the  work ;  it  was  held,  that 
the  landlord  having  done  the  work,  might  recover  arrears  of  the 
5L  a  year  against  the  tenant,  though  the  agreement  had  not  been 
signed  by  either  party,  for  that  it  was  not  a  contract  for  any  in- 
terest in  or  concerning  lands  within  the  Statute  of  Frauds,  nor 
was  k  according  to  that  statute  an  agreement  not  to  be  performed 
within  one  year  from  the  making  thereof,  no  time  being  fixed  for 
the  performance  on  the  part  of  the  landlord;  and  Littledalcy  J., 
in  delivering  the  judgment  of  the  court,  observed,  *'  As  to  the 
contract  not  being  to  be  performed  within  a  year,  we  think  that 
as  the  contract  was  entirely  executed  on  one  side  within  a  year, 
and  as  it  was  the  intention  of  the  parties,  founded  on  a  reason- 
a'BIe  expectation,  that  it  should  be  so,  the  Statute  of  Frauds  does 
not  extend  to  such  a  case.     In  case  of  a  parol  sale  of  goods  it 
often  happens  that  they  are  not  to  be  paid  for  in  full  till  after  the 
expiration  of  a  longer  period  of  time  than  a  year;  and  surely  the 
law  would  not  sanction  a  defence  on  that  ground  when  the  buyer 
had  bad  the  full  benefit  of  the  goods  on  his  part.     In  the  case 
of  Boydell  v.  Drummond(y)  the  contract  was  not  completely 
executed  on  one  side,  and  the  case  was  such  that  in  the  common 
coarse  of  publication  it  was  not  expected  that  it  should  be  com* 
pieled  in  a  year/' 

So  a  parol  contract  for  the  sale  of  goods  to  be  delivered,  which 
the  parties  reasonably  expected  would  be  delivered  within  a 
year,  though  the  price  \iras  to  be  paid  after  that  period,  is  not 
within  the  statute  ;  because,  in  such  case,  all  that  is  on  one  side 
to  he  performedj  namely,  the  delivery  of  the  goods,  is  to  be  done 
within  a  year  (z). 

(jr)  3  B.  &  Adol.  890.  and  per  Abbott,  C.  J.,   Bracegirdle  v. 

(j)  7  Taunt.  157;  3  Marsh.  433.  Heald,  1  B.  &  Aid.  727 ;  Donnetlan  v. 

(j)  See  perJjord  Ellenborough,C.J.,  Ready  3  B.  &  Ad.  899.     A  contract 

B^deil  V.  Drummond,  tl  East,  159;  for  the  sale  of  goods  must,  under  the 
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Form. — We  shall  hereafter  have  occasion  to  notice  more 
particularly  the  requisites  in  point  of  form,  (as  to  the  statement 
of  the  consideration,  and  as  to  signature,)  of  a  memorandum  re- 
quired to  be  in  writing  under  the  Statute  of  Frauds ;  but  some 
few  observations  upon  the  subject  may  here  be  made  with  pro- 
priety. 

The  statute  does  not  require  a  formal  agreement  drawn  up 
with  technical  precision ;  any  memorandum  under  the  hand  of 
the  party,  expressing  that  he  had  entered  into  the  agreement, 
and  showing  the  terms  thereof,  is  sufficient,  although  it  be 
merely  a  recognition,  or  adoption,  of  a  prior  parol  contract  f 
Thus,  an  indorsement  or  memorandum,  by  the  defendant,  on  the 
back  of  the  draft  of  a  lease,  acknowledging  that  he  had  agreed 
to  take  the  premises  mentioned  in  the  drafl,  on  the  terms  there- 
of  (a) ;  or  an  indorsement  of  a  memorandum  of  purchase  on  the 
back  of  a  paper  containmg  the  particulars  of  the  premises,  with 
the  name  of  the  owner  and  conditions  of  sale  (i) ;  or  a  letter  in 
answer,  and  referring  to  a  letter  of  the  (daintiff,  which  stated  the 
terms  of  the  contract,  and  by  which  answer  the  defendant  recog- 
nises the  bargain,  though  he  excuses  the  performance  (c)  ;  is  a 
sufficient  compliance  with  the  act.     So  in  Dohell  v.  Hutchin* 
son  (^),  where  the  purchaser  of  lands  by  auction  signed  a  memo- 
randum of  the  contract,  indorsed  on  the  particulars  and  condi- 
tions of  sale,  and  referring  to  them.    Afterwards  he  wrote  to  the 
vendor,  complaining  of  a  defect  in  the  title,  referring  to  the  con- 
tract expressly,  and  renouncing  it    The  vendor  wrote  and  signed 
several  letters,  mentioning  the  property  sold,  the  names  of  the 
parties,  and  some  of  the  conditions  of  sale,  insisting  on  one  of 
them  as  curing  the  defect,  and  demanding  the  execution  of  the 
contract :  it  was  held  that  these  letters  might  be  connected  with 
the  particulars  and  conditions  of  sale  so  as  to  constitute  a  memo- 
randum in  writing,  binding  the  vendor  under  the  4th  section  of 
the  Statute  of  Frauds,  although  neither  the  original  conditions 


^y        A  !•  /»       ^Ih  section  of  the  Statute  of  Frauds,         (6)  Laythoarp  v.  Bryan t.  2  Bipg.  N. 
Tm^  .'4,^1'^^^  »n  writing,  although  at  the  time  of     C.  735  fS  acott,  238,  S.  C.  


/*  Hi^'^^i 


the  bargain  it  be  uncertain  whether  {c)  See  poU,  Index,  Sale  of  GoodSf 

the_price  will  amount  to  jg  10 ;   }i^atti  Guarantee^  Frauds,  Statute  of]  ^c. 

V.  Friend,  10  B,  &  U.  4457^48,  note  (rf)  Dobtll  v.  Hutchimon^  3  Ad.  & 

(b),  E.  355 ;  anci  see  Jokman  v.  jJodgson, 

(a)  Shippey  v.  Berristm^  5  Eap.  R.  2  M.  &  W.  653. 
190. 
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and  particulars  nor  the  mexnorandum  signed  by  the  purchasei* 
mentioned  or  were  signed  by  the  vendor.  But  the  defendant's 
signature  in  a  book^  entitled  ''  Shakspeare  subscribers^  their  sig- 
natures,*' not  referring  to  a  printed  prospectus^  which  contained 
the  terms  of  the  contract,  and  which  was  delivered  at  the  time 
to  the  subscribers  of  the  Boydell  Shakspeare,  will  not  take  the 
case  out  of  the  statute;  because  the  connection  between  the 
hwAL  containing  the  signature,  and  the  prospectus,  can  be  esta* 
bliabed  only  by  parol  evidence  (e).  And  a  mere  offer  to  gua- 
Tantee,  &c«9  requiring  an  answer,  is  not  binding,  unless  accepted 

in  writing  (/*)•     The  whole  of  the  bargain  must  appear  from  the 

memorandunu 


Sigfiature. — The  statute,  it  will  be  observed,  requires  the 
^j^gs^m  of  the  party  to  be  charged,  or  his  agent  duly  consti- 
tuted according  to  the  provisions  of  the  several  sections.  It  is, 
however,  in  all  cages  sufficient  that  the  party  against  whom  the 
contract  is  to  be  enforced  has  signed^  though  the  party  enforcing 
lit  have  net  done  so  {g). 

It  has  also  been  determined,  that  if  a  party  draw  up  an  agree- 
neiit  in  his  own  hand-wriUng,  beginning—''  I,  A.  B.,  agree, 
kc.^  thb  is  a  sufficient  signature ;  although  he  do  not  subscribe 
his  name  at  the  bottom,  and  although  a  blank  be  left  for  that 
purpose  (A).  But  it  was  decided. in  Hubert  v.  Moreau  (i),  that  if 
a  Blatote  (as  in  the  case  of  the  6  Geo.  4,  c.  16,  s.  131,  relative  to 
a  bankrupt's  promise  to  pay  his  former  debt,)  require  that  the 
ugagement  be  in  writang,  and  signed  by  the  party,  a  letter  in 
the  hand-writing  of  such  party,  containing  a  proipise,  but  bearing 
no  signature,  is  not  sufficient,  nor  will  his  authorised  agent's 
signature  suffice  (A).  If  a  person  be  in  the  habit  of  printing  his 
namcj  such  printing  the  name  by  way  of  signature,  is  tantamount 
to  his  writing  it ;  especially  if  the  printing  be  recognised,  by  his 


{e)  Boydell  ▼.  DnanmoTid,  1 1  East, 
142;  SandilandsY,  Manh,  1  B.&Ald. 
680. 

If)  Gaunt  V.  Hill,  1  Stark.  10; 
Mozky  V.  Tinkler,  1  C.  M.  &  R.  692; 
STyrw.  416;  iGale,  11,S.C. 

'mithnarD  v.  BruanL  2  Bing. 
735  ;  3  ScoU,  238,  S.  C. ;  Saun- 
derton  v.  Jackson,  2  Bos.  &  Pul.  238; 
Boven  V.  Morris,  2  Taunt.  374. 

(A)  Knight  v.  Crockford,  1  Esp.  H. 


N.C. 


190;  per  Lord  Eldon,  2  Bos.  &  P; 
239;  Stra.  399.  But  semble,  if  the 
name  of  the  party  were  wholly  omitted 
the  instrument  would  be  void  and  bad 
for  uncertainty ;  Johnson  v.  Dodgson, 
«  M.  &  W.  653. 

(i)  2  C.  &  P.  528;  12  Moore,  216, 
S.  C. 

{k)  Hi/de  V.  Johnson,  2  Bing.  N.  C; 
776 ;  3  Scott,  289,  S.  C. 
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adding  to  the  memorandum  the  name  of  the  other  party  to  the 
contract  (/) ;  and  the  signing  by  a  mark  would  suffice  (m). 

A  memorandum  in  writings  within  the  statute,  cannot  be  signed 
by  one  of  the  contracting  parties,  as  the  authorised  agent  of  the 
other ;  the  agent  must  be  a  third  person  (n).  And  a  memoran- 
dum, written  by  a  clerk  of  the  plaintiff,  in  the  absence  of  the  de* 
fendant,  that  the  defendant  had  called  to  say,  that  he  would  be 
responsible  to  the  plaintiff  for  goods  supplied  to  a  third  person, 
is  not  a  sufficient  signature  by  the  defendant  or  his  agent,  within 
the  statute  (o). 

The  first  and  third  sections  of  the  statute  require  that  the 
agent  signing  agreements  of  the  nature  therein  mendoned,  shall 
be  authorised  by  writing  so  to  do.  But  the  ^fourth  ag^  seven-- 
teenth  sections  do  not  render  it  necessary  that  the  agent  should 
obtain  his  authority  by  any  written  instrument ;  and,  under  those 
sections,  the  agent  may  derive  his  authority  from  his  principal 
by  parol  (p),  and  a  subsequent  recognition  of  the  agent^s  acts  will 
suffice  io\ 

In  the  case  o{ annuities  (r),  and  the  sale  or  transfer  of  ships  (s), 
certain  forms  have  been  rendered  essential  by  legislative  enact- 
ment. By  statute,  the  sale  or  assignment  of  a  copyright  must  be 
in  writing  {t).  And  of  late  years,  the  legislature  has  acted  upon 
this  principle,  by  providing  that  the  promise  of  a  bankrupt  to 
pay  a  debt  barred  by  his  certificate ;  of  a  debtor^  to  pay  a  debt 
barred  by  the  statute  of  limitations ;  and  of  an  adult  to  pay  a 
debt  contracted  during  his  nonage,  and  which  he  was  not  bound 
to  discharge,  shall  be  void ;  unless  they  be  in  writing,  and  signed 
by  the  party  (m). 

By  the  custom  or  practice  of  merchants,  bilk  ofexcJiange  and 


KtL' 


'H.«^ 


Bfat  v>.i» 


(/)  Saundenon  v.  Jackson^  2  B.  &  P. 
238;  Schneider  v.  NorriSf  S  M.  &  Sel. 
S86. 

(m)  Per  Best,  C.  J.,  Hubert  v.  Mo- 
reauj  19  Moore,  S18 ;  Ihylor  v.  Den- 
iwg,  3Nev.  &P.  228. 

(n)  See  Farebrother  v,  Simmons.  5 


A«-^  fjK!r?^  B.  &  Aid.  333;  Birdv.BouUer,  4  B. 
A.  wl,^i/^^&ju^  Ad.  443.  As  to  a  signature  by  aa 
%^^^J^J^^  ^  auctioneer  or  his  clerk,  for  defendant, 
^  ^^  eSt^tJi!  l£ul,  see  \d,^  and  pos^.  Index,  tit.  Auctioneer, 
^  ./gsi^y^».am^.  (^j  2)^^j,„  y^  Broomjield,  2  Chit.  R. 

205. 

(p)  Rucker  v.  Commeyer,  1  Esp. 
106;  Wright  v.  Dannah,  9  Camp. 
203 ;  Clinall  v.  Cooke,  1  Sch.  &  Lef. 
22 ;  see  Harriton  r.  Jackson,  7  T.  R, 


207;  Hemming  v.  Perry ^  2  M.  &  P. 
375,  381.  Seeposr,  Index,  Principal 
and  Agent. 

(q)  Ante,  17,  ^post,  tit.  Sale  of  Goods. 

(r)  53  Geo.  3,  c.  141 ;  see  Chitty's 
Stats,  tit  Annuitia. 

(i)  6  Geo.  4,  c.  1 10 ;  7  Geo.  4,  c. 
48;  consolidated  by  3  &  4  Will.  4, 
c.  55.  See  Abbott  on  Shipp.  5th  ed.  26. 

(0  8Ann.  C.9;  41  Geo.  3,  c.  107; 
54  Geo.  3,  c.  156,  s.  4  ;  3  &  4  WilL 
4,  c.  15 ;  see  Chitty*s  Stats.,  and  Chit 
&  Hulme's  Stats,  tit  Copyright  ; 
Power  V.  Walker,  3  M.  &  Sel.  7 ;  4 
Camp.  8,  S.  C. ;  Cumberland  v.  Planche, 
1  Ad.  &  £.  580. 

(ju)  Ante,  &,  note  (g). 
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promissory  notes,  and  other  similar  negotiable  instruments,  must 
be  reduced  into  writing,  and,  in  some  instances,  signed  by  the 
parties  thereto  (x). 

It  seems  that  even  where  writing  is  necessary,  it  may  be  made 
in  pencil,  and  that  ink  is  not  essential  (y). 

Certainty,  —  But  in  order  to  constitute  a  valid  parol  or 
written  agreement,  the  parties  must  express  themselves  in  sucE 


II 


terms  that  it  can  be  ascertained,  to  a  moral  or  reasonable  degree 
of  certcanty,  what  they  mean  (z).    And  if  an  agreement  be  so 
vague  and  indefinite,  that  it  is  not  possible  to  collect  the  full  in* 
Itention  of  the  parties,  it  is  void  ;  for  neither  the  court  nor  jury 
can  make  an  agreement  for  the  parties.    An  agreement  to  be- 
come a  partner  with  another  person,  would  seem  to  be  void  for 
nncertunty,  rf 'the  terms  of  the  partnership  be  not  fixedbetween 
the  parties  (a).     But  if  a  firm  be  already  formed  on  settled  terms, 
an  agreement  between  one*  of  the  partners  and  a  third  person, 
that  the  latter  should  become  and  be  received  as  a  member,  is 
not  open  to  the  objection  of  uncertainty  (&). 

Whether  the  agreement  be  in  writing,  or  by  parol,  or  be  under 
seal,  it  is  a  clear  rule  that  no  particular  or  technical  form  of 
words  need  be  adopted,  or  are  required  by  law,  to  give  it  force  (c). 
If  the  intention  of  the  parties  can  be  sufficiently  collected,  it  is 
unimportant  what  their  language  may  be,  qt  that  they  may  have 
expressed  themselves,  in  un^rammatical  terms.  And  we  shall 
presently  have  occasion  to  observe,  that  even  a  recital,  or  words 
introduced  by  way  of  exception  or  proviso,  &c.,  in  an  instrument, 


1 


(x)  Latw.  878 ;  Thomas  v.  Bishop^ 
Rg>.  T.  Hardw.  2 ;  Gearif  v.  Physic, 
5  B.  &  C.  237,  7  D.  &  U.,  653,  S.  C, 
^er  Abbott,  C.  J.;  Chilly's  Bills,  8th 
cd.  11,  146.     As  to 


3&4A11D 


As  to  profPissorY  notes. 
.ch.9;Uhitty,jun.  Bills, 


103;~7  Ann.  c.  25, 8.3 ;  Bayl.  Bills,  37. 

(y)  Geary  v.  Physic,  5  B.  &  C.  234 ; 
7  D.  &  R.  663,  S.  C. ;  Jeffery  v.  Wal- 
ton,  1  Stark.  R.  267. 

(r)  See  ante,  16,  and  note  (g),  and 
instances  there;  and  post,  76;  Cross 
Y.  £fe^J^  2  B.  &  Ad.  106;  Guthingy. 
Lfn^  ui,  233;  per  Lord  Tenterden, 
Coi^  Y.  ^fi^/^^r  8  B.  &  C.  573 ;  3  M. 

~~  It.  86,  5.  U. 

(a)  Figes  V.  Cutler,  3  SUrk.  R.  139. 

\b)  M'Neill  V.  JUid,  2  Moore  &  8. 
89;  9  Biog.68,  S.C. 

(0  See  Com.  Dig.,  Obligation  (B), 


1 , 2 ;  Bac.  Ab.,  Obligation  (B) ;  Chilly's 
Bills,  8th  ed.  149;  Piatt  on  Gov.  27 
to  38 ;  IMT  Willes,  C.  J.,  Parkhurst  v. 
Smith,  Willes,  R.  332 ;  per  Dallas,  C. 
J.,  Andrews  v.  Ellison,  6  Moore,  206. 
An  action  will  lie  on  words  of  agree- 
ment, although  the  parties  may  dis" 
claim  an  intention  to  covenant;  as 
where  *Uhey  resolved  and  agreed,  and 
did,  by  way  of  declaration,  and  not  of 
covenant,  spontaneously  and  freely 
agree,  &c."  Ellison  y.  Bignold,  2  J. 
&  W.  5 1 0.  See  post,  as  to  agreements 
amounting  to  a  present  demise,  or 
only  to  a  stipulation  to  demise  inju- 
two.  Index,  Landlord  and  Tenant; 
and  see  Hartshome  v.  Watson,  5  Bing. 
N.  C.  477 ;  and  see />er Lord  Abinger,  ^ 

in  Alderman  v.  Neate,  4  M.  &  VV.  719t  ^^  *-  ^^^^ 


HB.u^fu/^.y^ 
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may  sometimes  constitute  a  binding  contract  {d).  But  the  ia- 
strument  must  import  words  of  final  agreement ;  and  therefore, 
where  the  defendant  signed  a  paper,  stating,  '^  I  agree  that  my 
daughter  shall  perform,  &c.,  this  season,  and  I  consent  that  she 
shall  enter  into  articles  for  three  following  seasons,"  Lord  Ten- 
terden  is  reported  to  have  been  clearly  of  opinion  that  the  latter 
part  of  the  instrument  was  a  mere  coment  or  licence,  and  not  a 
contract  upon  which  an  action  would  lie  («). 

2.  Of  the  Construction  of  Contracts. — Having  thus  con* 
sidered  the  nature,  requuitee,  and  farm  of  a  contract  not  under 
seal,  it  will  be  proper  to  notice  the  rules  and  principles  which 
govern  the  construction  of  an  agreement. 

We  may  premise  that  the  rules  of  construction  are,  in  genera], 
the  same  at  law  and  in  equity  (/).  Nor  are  they  varied  by  the 
circumstance  of  the  contract  being  under  seal  (g).  Whether  the 
instrument  be  submitted  to  the  judgment  of  a  common  law  court, 
or  a  court  of  equity ;  and  whether  it  be  under  seal  or  not,  there 
can  be  no  substantial  reason  for  any  difference  in  the  rules,  by 
which  the  intention  of  the  parties  is  to  be  ascertained  from  the 
terms  they  have  used. 

The  maxims  for  the  exposition  of  contracts  are  simple  and  con- 
sistent, and  well  calculated  to  efiect  their  sole  object,  namely,  to 
do  justice  between  the  parties  by  enforcing  a  performance  of  their 
agreement,  according  to  the  sense  in  which  they  mutually  under- 
stood it  at  the  time  it  was  made. 

The  observations  of  Dr.  Paley,  in  his  work  on  Moral  Philo- 
sophy, are  well  worthy  of  our  attention.  He  says,  "  Where  the 
terms  of  promise  admit  of  more  senses  than  one,  the  promise  is  to 
be  performed  in  that  sense  in  which  the  promisor  apprehended  at 
the  time  that  the  promisee  received  it.'^  "  It  is  not  the  sense  in 
which  the  promiser  actually  intended  it,  that  always  governs  the 
interpretation  of  an  equivocal  promise,  because,  at  that  rate,  you 
might  excite  expectations  which  you  never  meant  nor  would  be 
obliged  to  satisfy.  Much  less  is  it  the  sense  in  which  the  pro- 
misee actually  received  the  promise ;  for,  according  to  that  rule, 

{d)  Post,  86.  692,  per  Master  of  llie  llolls ;  Doe  v. 

(e)  Morris  v.  Patott,  1  C.  &  P.  189 ;  iMtning,  2  Burr.  1 108,  j^er  Lord  Mans- 

pou,  field;    Vatters  Law  of  Nations  by 

if)  1  Fonbl.  Tr.  Eq.  5th  ed.  147,  Cbitty,  244,  249. 

note (6);  14  Vio.  Abr.  tit.  Intent;  3  (g)  Seddonv.  Semte,  13  East,  74, 

Bla.  Com.  434 ;  Fearn.  Cont.  Rem.  per  Lord   EUenborough ;    Hewct  v. 

4th  ed.  220;  Exton  v.  Lyon,  3  Ves.  Painter,  Bulstr.  174, 175. 
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you  might  be  drawn  into  engagements  which  you  never  designed 
to  undertake.     It  must,  therefore,  be  the  sense  (for  there  is  no 
Other  remaining),  in  which  the  promiser  believed  that  the  pro* 
misee  accepted  the  promise.    This  will  not  differ  from  the  actual 
intention  of  the  promiser,  where  the  promise  is  given  without 
collusion  or  reserve;  but  we  put  .the  rule  in  the  above  form  to 
exclude  evasion  in  cases  in  which  the  popular  meaning  of  a 
phrase,  and  the  strict  grammatical  signification  of  the  words  dif- 
fer ;  or,  in  general,  wherever  the  promiser  attempts  to  make  his 
escape  through  some  ambiguity  in  the  expressions  which  he  used. 
Temures  promised  the  garrison  of  Sebastia,  that  if  they  would 
sunender,  no  blood  should  be  shed.    The  garrison  surrendered, 
—and  Temures  buried  them  all  alive.    Now  Temures  fulfilled 
the  promise  in  one  sense,  and  in  the  sense,  too,  in  which  he  in- 
tended it  at  the  time ;  but  not  in  the  sense  in  which  the  garrison 
of  Sebastia  actually  received  it,  nor  in  the  sense  in  which  Temures 
himself  knew  that  the  garrison  received  it ;  which  last  sense,  ac- 
cording to  our  rule,  was  the  sense  in  which  he  was,  in  conscience, 
boBnd  to  have  performed  it."    This  rule  appears  to  be  as  true 
in  law  as  in  ethics ;  subject,  perhaps,  to  this  general  principle  of 
the  law  of  evidence,  that  parol  testimony  cannot  he  received  to^ 
contradict  the  evident  sense  of  a  written  agreement,  however 
manifest  it  may  be,  independently  of  the  written  instrument,  that 
the  promiser  meant  to  make  a  different  bargain. 


The  Construction  shall  be  Beasonable. — It  shall  also  be  as 
near  the  minds  and  apparent  intents  of  the  parties  as  the  rules 
rflaw  will  admit  (A)-    And  it  is  essential  to  consider  the  subject" 

n  matter  of  the  agreement,  in  afBxing  a  meaning  to  the  terms 
used  therein  (t). 
We  find  similar  principles  in  the  French  Civil  Code  {h) :  ^'  Ex- 


(A)  2  Bla.  Com.  S79.  Verba  in- 
iaiuimi  debenl  imermre;  Parkhunt  v. 
Smith,  Willes,  3S2. 

(0  Doe  V.  Burt,  1  T.  R.  703,  per 
Ashurst,  J.,;  Saward ▼.  Anttey,  S  Bing. 
529,  per  Best,  C.  J. ;  10  Moor,  55, 


S.  C ;  Robertson  v.  Fretu^f^^  \J^^' 
135,  pfT  Lord  EHenboroueh.  There- 
fore if  an  executor  proratse  to  pay  a 
simple  contract  debt  ''when  assets  are 
received,"  it  seems  that  it  is  to  be  un- 
derstood to  mean  when  assets  legally 
applicable  to  the  debt  are  received, 
and  he  may  first  pay  a  bond  debt.    See 


Bowerbank  v.  MonteirOj  4  Taunt.  844 ; 
Stone  V.  Metcalf,  1  Stark.  R.  53. 

(A)  Book  3,  tit.  3,  s.  5,  art  1158, 
1163, 1164.  Tliese  rules  are  chiefly 
adopted  from  Pothier.  In  many  in- 
stances they  are  copied  verbatim  from 
that  valuable  Treatise  into  the  French 
code.  And  a  similar  rule  as  to  the 
construction  of  deeds,  is'laid  down  in 
Hoe  dem.  Wilkinson  v.  TranmeTf  2 
VVils.  75;  per  Willes,  C.  J.,  Park- 
hurst  V.  Smtthf  Willes,  332;  Alexander 
V.  Bonnin,  6  Scott,  621 ;  Hinckcliffev. 
Earl  Kinnoul,  6  Scott,  661. 
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pressions  susceptible  of  two  meanings,  must  be  taken  in  that 
which  best  agrees  with  the  matter  of  the  contract."  "  However 
general  the  terms  may  be  in  which  an  agreement  is  couched,  it 
only  comprehends  things  respecting  which  it  appears  the  parties 
intended  to  contract."  "  When  a  case  has  been  put  in  a  contract 
for  the  purpose  of  explaining  the  obligation  (/) ;  it  is  not  to  be 
inferred  to  have  been  designed  to  restrict  the  extent  to  which  the 
engagement  goes  of  right,  as  regards  cases  not  expressed." 

In  Comyns's  Digest  we  find  it  laid  down,  that  "  An  agreement 
or  contract  shall  have  a  reasonable  construction  according  to  the 
intent  of  the  parties :  as  if  a  man  agree  with  B>  for  twenty  barrels 
of  ale,  he  shall  not  have  the  barrels  when  the  ale  is  spent  (m)/' 
If  a  person  borrow  a  horse  for  a  time,  the  law  implies  that  it  was 
part  of  the  agreement  that  he  should  feed  it  whilst  in  his  posses* 
sion  (n).  "  If  a  party  to  a  contract  promise  payment  without 
saying  to  tohomy  it  shall  be  understood  that  he  promised  payment 
to  him  from  whom  the  consideration  moved  (o).  If  he  promise 
qtiod  parceret  illume  it  shall  be  intended  that  he  would  forbear 
the  debt,  or  to  sue  him.  If  he  promise  payment  upon  Easter^ 
dayy  if  A.  do  not  pay  the  same  day^  A.  has  all  the  day  for  pay- 
ment, and  therefore  it  shall  be  intended  of  a  payment  afterwards 
upon  request.  To  pay  100/.  if  he  marries  and  has  a  son  within 
a  year  then  next  following,  shall  be  intended  within  a  year  after 
the  marriage,  and  not  after  the  promise  {p)"  A  bond  was  given 
with  a  condition  to  pay  100/.  by  six. equal  instalments  of  16/. 
13«.  4(/.  on  certain  days,  ^*  until  the  full  sum  of  one  pounds 
should  be  paid."  The  Court  held  that  the  word  ^'  hundred '' 
might  be  supplied  (</)•  And  where  the  condition  of  a  bond  re-> 
cited  that  A.  was  indebted  to  B.  in  various  sums,  which  were  not 
stated  in  pounds  sterling,  and  money  of  a  smaller  denomination, 
and  that  the  bond  was  given  to  secure  payment  of  these  sums, 

(/)  That  is,  by  way  of  example^  for  the  judges,  '<  that  the  defendant  prO" 

otherwise  the  rule  expres$io  unius  cr-  noised  to  pay  the  plaintiff.^'  is  good, 

clusio  alterius    may  apply.     See  in-  and  It  is  not  necessary  to  state  that 

stance,  Rex  v.    The  Inhahitants   of  the  defendant  promised  the  plaintiff 

Sedgl^,  2  B.  &  Ad.   65 ;    Hare  v.  to  pay  him.     See  Bancks  v.  Camn^  9 

HortoUf  5  B.  &  Ad.  726.  Bing.  604.    See  an  exception,  Frice 

(w)   Com.    Dig.    Agreement  (C)  ;  v.  J^aston,  1  M.  &  M.  S03;  4  B.  Sr. 

cites  27  Hen.  8,  27, 6 ;  Bro.,  Contract  Ad.  433,  S.  C. ;  and  ante,  54.  f  *-  •  ♦  - 
(4);  post,     *  (/>)    Com.   Dig.,   Action  upon  the 

(n)  Handford  v.  Palmer,  2  B.  &  B.  Case  upon  Assummit  (A  5). 
359.  {q)  ll'tf ug/i  V.  il«Mg//,  7  Taunt.  707 ; 

(o)  It  is  on  (his  ground  that  the  1  Marshall  R.  214,311,  S.  C. 
form  of  the  common  count  given  by  * 
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but  in  the  obligatory  part  the  word  pounds  was  omitted,  it  being 
merely  stated  that  the  obligor  became  bound  "  in  1770  of  lawful 
money,  &c./'  without  stating  what  description  of  money ;  it  was 
held  that  the  word  pounds  might  be  supplied,  by  reference  to  the 
condition  from  which  it  might  reasonably,  and  with  moral  cer- 
tainty, be  collected  that  the  intention  was,  that  the  obligor,  in 
order  to  secure  the  payment  of  the  money  mentioned  in  the  con- 
dition, should  become  bound  in  a  penalty  consisting  of  pounds 
sterling  (r).  And  the  omission  of  the  word  "pounds'*  in  the  body 
of  a  bill  of  exchange,  may  be  aided  by  the  proper  superscription 
of  the  sum,  thus, — "  50/."  on  the  face  of  the  instrument  («),  or 
eTen  without  such  superscription  (t). 

In  debt  on  bond  the  defendant  pleaded  a  release,  and  therein 
it  was  recited  *'  that  whereas  •/.  S,  had  arrested  the  defendant  in 
the  name  of  the  plaintiff  without  his  knowledge,  he  the  plaintiff 
thereby  released  to  the  defendant  all  demands  ofi  his  own  account.** 
It  appeared  that  the  obligation  was  taken  by  J,  S.  in  the  name 
of  the  plaintiff,  in  trust  for  the  children  ofJ.S,;  and  thereupon 
J.S,  caused  the  defendant  to  be  arrested  in  the  name  of  the 
plaintiff^  upon  which  the  release  was  given.  It  was  adjudged  that 
the  obligaUon  was  not  released  thereby,  because,  although  it  was 
taken  in  the  name  of  the  plaintiff,  it  was  not  on  account  of  the 
plaintiff^  but  on  account  of  the  children  of  J.  S.  And  the  words 
''u])on  his  own  account''  were  put  in  to  some  purpose,  and  they 
could  be  for  no  purpose  but  to  distinguish  the  demands  that  he 
had  in  his  own  right,  from  what  he  had  in  the  right  of,  or  in 
trust  for,  others  (u).  And  an  authority  to  a  broker  to  distrain 
C.*8  goods,  with  an  indemnity  "  against  all  costs  the  broker  might 
be  at  on  that  account,**  only  applies  to  cases  where  the  distress  is 
illegal,  on  account  of  the  landlord  having  no  right  to  distrain ; 
and  does  not  afford  the  broker  a  remedy  against  the  landlord, 
where  the  broker  has  to  pay  the  tenant  damages,  &c.,  in  conse- 
quence of  the  acts  of  the  broker's  servants  in  regard  to  the 
goods  (x). 

ir)  Coies  ▼.  Hulme,  3  M.  &  R.  86;  being  applicable  to  the  higher  amount, 

L  &  C.  568,  S.  C.     See  other  in-  parol  evidence  to  show  that  the  words 

stances,  &c.,  LL  574,  note  (a).  "and  lorty-iive"  had  been  omitted  by 

(i)  Elliott*M  Caie,  2  East  P.C.  951;  mistake  was   rejected.  Saundenon  v. 

Oiitty  on  B.  8th  ed.  170, 182.  Piper,  5  Bing.  N.  C.  425.  ^**--^  /6<  4.-^ 

(/)  Phippt  V.  Tanner,  5  C.  &  P.         (te)  ^okei  v.  5/o/r«,  1   Lev.  272 ;  M^^ 

488;  and  see  Rex  v.  FoU,  Bayl   on  2  Keb.  530,  618;  1  Ventr.  35,  S.  C.  y!^"^  ^ 

Bilb,  8,  (n).    Where  a  bill  was  ex-  See;»*/,  84,  85,  ^rri/rr    £^ 

pressed  in  figures  to  be  drawn  for245/^         (x)  Draper  v.  Thompson^  4  C.  &  P.    Ll  t*o^ 

and  in  words  for_  200/.,  the  stamp  84,  cor.  Tindal,  C.  J,  ^  A—r^ 
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An  agreement  was  made  between  the  owner  of  premises,  and 
a  surveyor,  that  the  latter  should  negociate  with  the  crown  for 
the  sale  of  the  premises  to  the  crown,  and  should  be  paid  a  com- 
mission  on  the  sum  which  might  be  obtained  by  private  treaty, 
arbitration,  &c.  It  was  held  that  the  surveyor  was  not  entitled 
to  be  paid,  until  the  price  of  the  estate  was  actually  received  (y). 

Where  J.  S.  gave  a  guarantee  to  P.  that  he  would  indorse 
any  bill  which  A.  B.  might  give  to  P.  in  part  payment  of  an 
order  for  certain  goods  then  executing  for  A.B.;  P.  to  allow  5/. 
per  cent,  on  the  amount  of  the  bill  for  the  guarantee,  and  in  part 
payment  of  the  goods ;  and  A.  B.  gave  P.  a  bill  at  eighteen 
months,  which  the  latter  kept  for  seventeen  months  and  ten  days, 
and  then,  finding  that  A.  B.  was  insolvent,  applied  for  the  first 
time  to  J.  S.  for  his  indorsement,  tendering  the  amount  of  tlie 
commission ;  it  was  held  that  P.  was  concluded  by  his  laches, 
and  that  J.  S.  was  not  liable  on  his  guarantee.  The  court  con- 
sidered that  the  spirit  of  the  agreement  was,  that  although  P. 
had  the  option  to  call  for  J,  S.'s  indorsement,  on  paying  him  the 
commission,  and  there  was  no  express  limitation  as  to  time,  yet 
he  was  bound  to  exercise  such  option  within  a  reasonable  pe- 
riod (z). 

So  covenant  lies  for  rent  accruing  to  the  landlord  before  his  re- 
entry, on  a  breach  of  covenant  for  non-payment  of  rent,  though 
it  be  provided  by  the  lease  that  the  lessor  on  such  re-entry 
should  have  the  premises  "  as  if  the  indenture  had  never  been 
made  (a)  ;**  and  Tindal^  C.  J«,  observed,  "  The  proper  construc- 
tion of  this  condition  is,  that  from  the  time  of  re-entry,  the  lessor 
snail  have  the  land  as  if  the  indenture  had  not  been  made ;  for 
the  period  previous  to  re-entry  the  lessee  or  assignee  had  it  sub- 
ject to  the  indenture.  It  would  be  a  singular  construction  to 
hold,  that  to  an  action  for  rent  on  an  instrument  under  seal,  the 
lessee  or  assignee  may  plead,  not  payment,  but  that  tiie  lessor 
entered  for  non-payment,  in  other  words,  may  deprive  the  lessor 
of  his  rent,  because  he  declines  to  submit  to  any  iurther  loss. 
The  argument  would  apply  equally  to  covenants  for  repairs,  or 


(y)  Bull  ▼.  Frice^  5  M.  &  P.  3.  But     ration  should  be  specially  framed  to 
it  seems  a  fraudulent  neglect  to  re-     meet  the  facts, 
ceive  the  money,  would  not  bar  the         (^sr)  Pityne  v.  Jves,  3  D.  &  R.  664 ; 
claim  of  the  surveyor,  i</.,  per  Tindal,     see  Curry  ▼.  Edensor,  3  T.  R.  584. 
C.  J.     Sembiey  in  such  case  the  decla-         (a)  Harttliome  v.  [Vatsony  4  Biug. 

N.  C.  ]78 ;  5  Scott,  506,  S.  C. 
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Other  services  to  be  rendered  by  the  lessee,  and  is  so  unreason- 
able  that  it  cannot  be  upheld." 

So  a  contract  for  the  purchase  of  a  cargo  of  Gallipoli  oil,  con- 
sisting of  "  L.  R.  240  casks/'  cannot  be  vitiated  on  the  ground 
that  some  of  the  casks  are  defective,  provided  the  oil  be  not 
thereby  injured*  The  contract  is  to  purchase  oil,  not  casks;  and 
it  would  be  of  serious  consequence  to  hold  that  every  defect  in 
the  receipt  vessel  would  entitle  a  purchaser  to  avoid  his  contract 
for  the  commodity  contained  in  it  (6). 

So  where  a  tenant  agreed  to  work  a  colliery  so  long  as  it  was 
**  fidrly  workable,"  and  it  appeai'ed  that  there  were  still  coals  in 
the  mine,  but  of  such  a  description  that  it  would  not  pay  to  work 
it;  the  court  held  that  under  the  words,  "  fairly  workable,"  the 
tenant  was  not  obliged  to  work  the  mine  at  a  dead  loss  (c). 

So  on  the  demise  of  a  very  old  house,  a  covenant  by  the  tenant 

to  rep^  and  leave  in  repair,  does  not  render  it  necessary  that 

the  house  should  be  restored  in  an  improved  state,  nor  that  the 

consequences  of  the  elements  should  be  averted ;  but  the  tenant 

has  the  duty  of  keeping  it  as  nearly  as  may  be  in  the  state  in 

which  it  was  at  the  time  of  the  demise  {d). 

Nor  can  a  tenant  under  a  covenant  to  repair  be  made  liable  for 
the  extra  expense  of  laying  a  new  floor  down  on  an  improved 
plan(e). 

All  latitude  of  construction  must  submit  to  this  restriction, 
namely,  that  the  words  and  language  of  the  instrument  will  bear 
the  sense  sought  to  be  put  upon  them  (/).  In  every  deed  there 
must  be  such  a  degree  of  moral  certainty,  as  to  leave  in  the  mind 
of  a  reaaonsLble  man  no  doubt  of  the  intent  of  the  parties  (g). 
**  We  cannot  put  words  in  a  deed  which  are  not  there,  or  put  a 
construction  on  the  words  of  a  deed  directly  contrary  to  the  plain 
sense  of  them  (A)." 

The  Constructum  shall  be  Liberal — The  terms  used  in  an 


(b)  Gower  r,  Dedalzen^  3  Bing.  N.  Dougl.2T,  per  Mansfield,  C.  J.;  Pgffc- 
C.  717 ;  4  Scott,  453,  S.  C.  hunt  v.  SmitK  Willes.  R.  332.  ver 

(c)  Jmei  V.  Shcarty  7  C.  &  P.  S46.  Willes,  U.  J. 

(d)  Per  Undal,  C.  J.,  Gutieridee  v.  {g)  Jfer  uord  Tenterden,  Coles  v. 
ifao^on/,  7  C.  &  P.  133;  1  M.  &  HiSme,  8  B.  &  C.  573;  3  M.  &  R. 
Rob.  334,  S.  C.  86,  S.  C. ;  ante,  73. 

(e)  Saward  v.  Leggatt,  7  C.  &  P.  (A)  Per  Willes,  C.  J.,  in  Parkhurtt 
313.  V.  Smithy  Willes,  R.  332. 

(/)  Uotham  v.  East  India  Company, 
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agreement   shall   prevail    according  to  their   most  comprehen'f 
sive  popular  sense ;  if  there  be  nothing  to  show  that  they  werel 
meant  to  be  used  in  a  more  confined  interpretation.     An  inde-l 
finite  expression  shall  be  understood  universally^  unless  there  be 
otherwise  some  reason  to  restrain  it.    Thus  the  masculine  shall 
be  understood  to  include  botli   genders ;    the  word  men  shall 
comprise  women  also ;  and  if  a  licence  be  given  to  kill  any  beast 
of  chase  in  such  a  forest^  except  bucks,  the  exception  includes 
does  also,  there  being  nothing  to  show  that  the  male  was  used  in 
opposition  to  the  female  (»)•     And  it  is  laid  down,  that  if  two 
persons  have  goods  in  jointure,  and  give  all  their  goods,  not  only 
these  they  have  in  jointure,  but  their  several  goods  also  pass  (A). 

The  Construction  shall  be  Favourable:  so  that  the  agr 
ment  may,  if  practicable,  be  supported  (/).     If  therefore  tb 
words  used  be  susceptible  of  two  senses,  one  agreeable  to,  thd 
other  against  law,  the  former  sense  shall  be  adopted  (i»).    Ther 
is  no  presumption  against  the  validity  of  a  contract ;  and  th 
court  will,  if  possible,  construe  an  agreement  so  that  it  may  hav 
)  some  operation,  rather  than  defeat  it  on  the  ground  of  assumed 
illegality,  &c.  (»}.    A  bond  conditioned  *'  to  assign  all  offices,*' 
will  be  construed  to  apply  only  to  such  offices  as  are  by  law  as« 
signable  (o).    Upon  the  same  principle,  if  by  a  particular  con- 
struction the  stipulation  of  the  party  would  be  frivolous  and 
utterly  ineffectual,  and  the  apparent  object  of  the  contract  in  re- 
ference to  its  subject-matter,  &c.  would  be  frustrated ;  but  a  con- 
trary exposition,  though,  per  se,  the  less  appropriate,  (looking  to 
words  only,)  would  produce  a  different  efifect;  the  latter  interpre- 
tation shall  be  applied  to  the  agreement,  if  it  can  possibly  be 
supported  by  any  thing  in  the  contract,  or  the  nature  thereof. 

Thus  if  a  lease  be  to  A,  ^*  for  life,'*  rendering  rent  at  Michael- 
mas, and  there  be  a  demise  afler  his  deatli  to  his  executor  until 
Michaelmas  then  next ;  the  executor  (notwithstanding  the  word 


(t)  Brooke,  Exposit.  desTerraes,  39. 

(k)  Year  Book,  19  Hen.  6,  41 ; 
Hetley,  9. 

(0  2  Bla.  Com.  279 ;  Parkhurst  v. 
Smith,  WiUes,  R.  332,  per  Willes,  C. 
J. ;  GoodtUU  V.  Baileify  Cowp.  600, 
per  Lord  Mansfield.  So  by  the  French 
Civil  Code,  book  3,  tit.  365,  art.  1157, 
'*  when  a  clause  is  susceptible  of  two 
meanings,  it  roust  rather  be  under- 


stood in  that  according  to  which  it 
may  have  some  effect,  than  in  that 
whereby  it  cannot  produce  any." 

(m)  Co.  Lit  42 ;  2  Bla.  C.  380. 

(n)  Id,  See  Fttgh  v.  Duke  <^ Leeds, 
Cowp.  714 ;  Noy's  Maxims,  14. 

(o)  Harrington  v.  Kloprogge,  4 
Dougl.  5,  S.  C,  cited  in  2  Chitty,  R. 
475 ;  and  Palmer  v.  Hate,  2  B.  Ar  B. 
C78,  note. 
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until  is  in  its  general  sense  exclusive,)  shall  have  the  premises 
for  the  whole  of  Michaelmas  day  after  the  testator *s  death,  that 
isy  the  term  shall  end  with  and  upon  Michaelmas  day,  and  not 
the  day  before  ;  because  no  rent  would  otherwise  be  payable  to 
the  lessor  (p).  A  person,  under  a  power  reserved  in  his  mar- 
riage settlement  to  lease  for  twenty-one  years  in  possession,  but 
not  in  reversion,  granted  a  lease  to  his  only  daughter  for  twenty- 
one  years,  to  commence  "  from"  the  day  of  the  date.  This  was 
held  to  be  a  good  lease ;  and  it  was  laid  down  by  the  court,  that 
the  word  ''from**  may  mean  either  inclusive  or  exclusive,  ac- 
cording to  the  context  and  subject-matter,  and  that  they  would 
construe  it  so  as  to  effectuate  the  deeds  of  the  parties,  and  not 
to  destroy  them  (q). 


The  Popular  Meaning  of  Words  to  be  adopted, — An  agree-|» 
ment  is  to  be  construed  according  to  its  sense  and  meaning,  as  I 
collected  from  the  terms  used  in  it,  which  terms  are  themselves 


to  be  understood  in  their  plain^  ordinary  and  popular  sense, 
unless  they  have,  generally,  in  respect  to  the' subject-matter^  as 
the  known  usage  of  trade  or  the  like,  acquired  a  particular 


sense,  distinct  from  the  popular  sense  of  the  same  words ;  or  un- 
less  tlie  context  evidently  points  out  that  they  must,  in  the  parti- 


\c^ar  instance,  and  in  order  to  effectuate  the  immediate  intention! 


of  the  parties  to  that  contract,  be  understood  in  some  other  spc-| 
ctal  sense  (r).  Thus  the  term  Insolvency  may,  according  to  the 
context,  mean  a  general  inability  of  a  party  to  pay  his  debts,  and 
is  not  confined  to  the  taking  the  benefit  of  the  Insolvent  Debtors* 

Act  (s).  y*M    JL  itftji.  <fl3u^f^ss  — 


(/i)  Stated  to  hare  been  so  adjudged, 
Mich.,  30  Eliz.,  K.  B.;  3  Leon.  211 ; 
Noy's  Max.  \\\  Bac.  Max.  47. 

(^)  Fugh  V.  Ihikt  of  Leedtf  Cowp. 
714;  2  Camp.  294.  And  the  onus 
lies  on  the  party  seeking  to  narrow  the 
popnlarrneaninsTpf  words ;  Doe dem. 
Anott  V.  :Sawton,  4  Bing.  N.  C.  455 ; 
Bo€  r.  ^ee%j  6  Scott,  165. 

(r)  Ptr  Lord  Ellenborougb,  Robert^ 


373,  cites  argument  of  counsel  in 
Plowd.  169.  The  same  rule  applies 
as  to  the  construction  of  an  act  oi'  par- 


liament ;  per  Lord  Tenterden,  Rex  v. 
Wimtanleify   1  C.  &  J.  444  ;  Parnubi/ 
V.  Lancaster  Canal  Company^  3  Nev. 
&  P.  523;  Rex  v.  Foor  Law  Com- 
missioners re  St,  FancraSy  6  Ad.  &  K.  7. 
(j)  Doe  dem.  Gatehouse  v.  Rees^  6 
Scott,  105  ;  4  Bing.  N.  C.  384,  S.C.;  m:^  ^ 
Farker  v.  Gossafie,  2  C.  M.  &  R.  C17 ;   ^jjff-tr^  .'^ 
1  Gale,  28a  ;  1  Tyrw.  &  G.  105,  S.  C. ;   *^^***'^ 
and  see  Dc  Tastct  v.  La  Tavernier,  1 
Keen,   161.    "Such,"  means  of  the  i^^JU^uiU 
same  description,  not  identical;  per  ^•^•^*.'-, 
Taunton,  J.,  in  Fen  ton  v.  Swallow  y  1 
Ad.  &  E.  732.   As  to  the  construction 
of  the  words,  "  null  and  void  to  all        ^ ' 
intents  and  purposes,"  see  Fearce  v.        ' 
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In  an  action  of  covenant  to  recover  the  arrears  of  an  annuity 
granted  to  the  plaintiff  for  the  use  of  his  sister^  the  defendant's 
wife,  the  defendant  pleaded  a  deed  executed  by  the  plaintiff, 
whereby  it  was  covenanted  that  if  the  defendant's  wife  should 
"  associate,  continue  to  keep  company  with,  or  cohabit,  or  cri- 
minally correspond  with  J.  F,,'*  the  annuity  should  cease,  &c. 
It  was  held  at  the  trial,  that  all  intercourse,  as  mere  visiting, 
&c.,  however  innocent,  was  prohibited,  *'  And  the  court  (on  a 
motion  for  a  new  trial)  were  clear  that  this  deed  had  received  a 
perfectly  right  construction ;  for  it  appeared  by  the  evidence,  that, 
short  of  a  criminal  intercourse,  Mr.  F,  was  a  suspected  person. 
The  words  of  the  deed  were  as  general  as  could  be,  and  went 
much  further  than  the  mere  exclusion  of  criminal  cohabitation : 
the  intention  was  to  put  a  stop  to  all  intercourse  whatever  between 
these  two  persons.  The  receiving  a  man's  visits  whenever  he 
chooses  to  call,  is  associating  with  him.  The  parties  had  chosen 
to  express  themselves  in  those  terms,  and  the  words  must  receive 
their  common  meaning  and  acceptation  (t)'* 

So  a  warranty  on  the  sale  of  Scotch  pork,  that  the  pork  should 
be  Scott  &  Go's.,  is  a  warranty  that  it  was  pork  manufactured 
by  Scott  &  Co  (tt). 

An  agreement  to  sell  all  the  naptha  that  the  defendant  might 
make  from  a  fixed  day  for  the  term  of  two  years,  say  from  1000 
to  1200  gallons  per  month,  at  the  rate  of  2s.  6d,  per  gallon,  only 
means  that  the  defendant  will  sell  so  much  as  may  be  made  by 
him,  though  it  may  be  less  than  the  quantity  stated,  and  it  is  no 
breach  of  the  agreement  on  defendant's  part  that  he  did  not  make 
the  average  quantity  named,  the  expression  "  say  from  1000  to 
1200  gallons"  meaning  merely  that  in  all  probability  the  quantity 
of  naptha  produced  will  amount  to  1000  or  1200  gallons  {x). 

And  where  it  was  stipulated  that  an  agreement  between  A.  and 
B.  for  the  sale  by  B,  to  A.  of  all  salt  that  should  be  manu- 
factured on  £.'s  premises,  should  be  determined  by  bankruptcy 
or  insolvency  on  the  part  of  A,,  the  word  insolvency  was  con- 
strued in  its  ordinary  sense,  and  was  held  to  imply  an  inability 


Morrice,  2  Ad.  &  E.  84 ;   Roberts  v.  {t)  Txfrd  Dormer y.  Knight,  1  Taunt. 

Davey,  4  B.  &  Ad .  664 .     **  Habitable  4 1 7 

repair,"  Belcher  v.  M'Intosh,  8  C.  &  P.  (u)  Powell  v.  Ilorton,  2  Bing.  N.  C  . 

772.    Exposing  to  sale  is  not  a  vend-  6C8 ;  3  Scott,  110,  S.  C. 

ing  within  pronibition  of  a  patent;  (x)  Gwillim  v.  Daniel,  2  C.   IVf.    & 

Minter  v.  Williamt,  4  Ad.  &  E.  251.  R.  61 ;  1  Gale,  143,  S.  C. 
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mA.  to  pay  his  just  debts^  and  not  that  he  should  be  discharged 
DDder  the  insolvent  act(y). 

Mercantile  Contracts  are  to  be  construed  according  to  the 
mage  and  custom  of  merchants,  who  have  a  style  and  language 
pecnliar  to  themselves,  and  parol  evidence  is  admissible  to  show 
that  words  apparently  having  only  an  ordinary  meaning,  are 
known  and  understood  by  a  particular  class  of  persons  to  have  ai 
gpecial  and  technical  meaning  (z). 


The  construction  of  a  particular  mercantile  expression  therein 
b  matter  far  the  jury  (a)^  although  it  is  in  general  the  province 
of  the  court  to  construe  a  written  instrument. 

A  general  dictionary  of  the  EngUsh  language  is  not  admissible 
to  explain  mercantile  expressions  (5). 

Thiaa  where  timber  was  sold  warranted  "  sound,"  evidence  was 
admitted  to  show  that  by  the  custom  of  trade  the  term  '^  sound" 
menos  soundness,  after  making  fair  and  reasonable  allowance  for 
unsound  parts  (c). 

In  assumpsit  upon  a  charter  party  which  related  to  cotton  to 
be  brought  from  Alexandria  to  Liverpool,  the  question  turned 
open  the  meaning  of  the  words  "  cotton  in  bales,**  used  in  the  in- 
strument. And  Abbott,  C.  J.,  observed,  ^'  the  important  point 
here  is  as  to  the  meaning  of  the  word  bale ;  one  party  contending 
that  it  means  a  compressed  bale,  the  other  party  that  it  means  a 
hag.  If  the  word  bale  had  acquired  a  particular  meaning  in  re- 
gard to  the  trade  of  Liverpool  and  Alexandria,  I  should  consider 
that  that  meaning  should  apply  in  this  case  ;  but  there  should  be 
distinct  evidence  that  the  word  has  that  particular  meaning.  The 
jury  found  that  the  word  bale  meant  a  compressed  bale {d)**  So 
where  a  practice  prevailed  of  compressing  bales  of  cotton  wool  by 
machinery  to  improve  their  stowage,  the  furnishing  a  cargo  of 
cotton  wool  in  uncompressed  bales,  as  they  came  from  the  grower, 
held  not  to  be  a  compliance  with  a  contract  to  load  '^  a  full 


(y)  Parker  r.  Cottage,  2  C.  M.  & 
Ii-617;  1  Gale,  288;  I  Tyr.  &  G. 
105,S.C.,ffJite,  81. 

(i)  Per  Gibbs,  C.  J.  and  Dallas, 
J',  Gibstm  y,  Younn*  8  Taunt.  261. 
?tr  Parke,  J. ;  Smith  v.  Wilson.  3  B. 
&_Ad.  728 ;  Whittaker  v.  Maton,  2 
B«^.  W.  C  370  ;  Crofs  V.  KgUn,  2  B. 
^j\d.  100. 


(a)  Smith  v.  Bland,  R.  &  M.  260. 
(6)  Houghton  v.  Gilhart,  7  C.  &  P. 
701. 

(c)  Woodhouse  v.  Swijl,  7  C.  &  P. 
310. 

(d)  Taylor  v.  Briggn,  2  C.  &  P. 
525  ;  M.  &  Mai.  28,  S.  C.  not  S.  P. ; 
see  also  Bottomley  v.  FoHtes,  5  Bing. 
XM.  C>.  i21« 


•A*-»Ti!  &,,^*i 


ft^  /Ski  t  /*'  ' 
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and  complete  cargo,  not  exceeding  what  the  ship  could  reasonably 
stow  (e).'* 

So  parol  evidence  of  mercantile  usage  is  admissible  to  explain 
apparent  variances  between  bought  and  sold  notes  (/). 

The  ordinary  and  more  extensive  meaning  of  the  words  used 
in  an  agreement,  ought  to  be  departed  from  where  they  in- 
volve an  absurdity,  and  entail  upon  the  contractor  a  dispropor- 
tionate responsibility,  which  it  cannot  reasonably  be  presumed  he 
meant  to  assume.  This,  perhaps,  forms  an  exception  to  the  rule 
that  a  contract  shall  be  taken  most  strongly  against  the  pro- 
miser  (^). 


The  Whole  of  the  Agreement  is  to  he  considered. — The  con-^ 
struction  is  to  be  upon   the  entire  deed  or  agreement;    not 
merely  upon  disjointed  or  particular  parts  of  it.      The  whole 
context  shall  be  considered  in  endeavouring  to  collect  the  inten-l 


tion  of  the  parties ;  although  the  immediate  object  of  inquiry  b< 
the  meaning  of  an  isolated  clause.  Ex  antecedentibus  et  const 
gue7itibu8  Jit  optima  interpretatio.  Every  part  of  the  instrument! 
shall  be,  if  possible,  made  to  take  effect.  Nam  verba  debenti 
intelligi  cum  effectu  ut  res  magis  valeat  quam  pereat  (A).  We' 
have  already  seen  that  in  the  case  of  a  bond  with  a  condition,  the 
latter  may  be  read  and  taken  into  consideration,  in  order  to  correct 
and  explain  the  obligatory  part  of  the  instrument  (i).    And  words 


(c)  Bcfison  V.  Schneider y  7  Taunt 
272.  See  as  to  "  sailing  with  con- 
voy/^ Lilij/  V.  Ewer,  boiigi.  72 ; 
Mderton  v.  Pitcher,  2  B.  &  P.  1 64 ; 
as  to  a  warranty  "  to  sail  in  the 
month  of  October,"  Chaurand  v.  An- 
gerUein,  Peak,  R.  43 ;  and  as  to  the 
"privilege*'  of  an  East  Indiaman, 
liuch  \\  Depeyslci^  4  Camp.  385; 
"  scarlet  cuttings,"  Bridge  v.  Wain, 

1  aitark.  U.  504;  as  to  a  contract  to 
purchase  "  ahoui  tliree  hundred  quar- 
ters of  foreign  rye,  liitlemore  o^ Jess, 
shipped  on  board, &c.,"  Cross  v.  1%A», 

2  B.  &  Ad.  lOG  ;  as  to  *'  days"  in  a 
bill  of  lading,  Cochran  v.  Retberg,  3 
Ksp.  121. 

(/•)  Bold  V.  Rayjier,  1  M.  &  W. 
343. 

"*T5?)  Post,  96.  See  Taylor  v.  Briggs, 
2  C.  &  P.  525. 

(A)  2  Bla.  Com.  379,  380,  cites  1 
Bulstr.  101;  1  P.  Wras.  457;  Plowd. 


156.  See  Trenchardv.Hoskins,\y inch. 
II.  93,  per  Hobart,  C.  J. ;   per  Lord 
Eilenborough,   Barton  v.  FitzseraM, 
ih  kast,  541^;  and  in  Ifai/ler  v.  Ho^ 
mcrsnaWf  4  Ji.  &  Selw.  426 ;  and  in 
Sicklemore  v.  Thistleton,  6  id,  12;  per 
Best,  C.  J.,  Satoard  v.  Anttev,  2  Bin^. 
52li ;  10  Moor,  55,  S.  C.  **"  ffll  the 
clauses  of  agreements  are  interpreted 
by  each  other,  giving  to  each  the  sense 
derived  from  the  entire  act,"  French 
Civil  Code,  Book  3,  tit.  3,  s.  5,  art. 
1161.    The  same  rule  applies  in  con* 
struing  acts  of  parliament,   T)oe  ^. 
Brandling,  7  B.  &  C.  643;  1  Man.  & 
R.-  600}-  and  see  Rtx  VK.FoprJLma 
Commissioners,  re  Pancras  Parish,    O 
Ad.  &  E.  7;  1  Nev.  &  P.  371. 

(i)  Ante,  76,77,  So  the  omission  of 
the  word  pounds  in  a  bill,  may  be  cor-> 
rected,  and  aided  by  the  superscript 
tion,  id. 
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may  be  transposed^  if  it  be  necessary  to  do  so,  in  order  to  give 
efect  to  the  evident  intent  of  the  parties  (ft).  As  if  a  lease  for 
years  be  made  in  February,  rendering  a  yearly  rent  payable  at 
Michaelmas-day  and  Lady-day  during  the  term,  ^'  the  law  will 
make  a  transposition  of  the  feasts,  viz.  at  Lady-day  and  Michael- 
mas-day, that  the  rent  may  be  paid  yearly  during  the  term.  And 
30  it  is  in  the  case  of  an  annuity  (/)•'* 

It  is  upon  these  principles  that  even  the  recital  in  a  deed  or 
agreement  may  be  looked  at,  in  order  that  the  meaning  of  the 


parties  may  be  ascertainecfT  and  that  the  general  words  of  a  sub- 
sequent distinct  clause,  or  stipulation,  may  often  be  explained  or. 
qualified  by  the  matter  recited.     It  was  recited  in  a  composition! 


deed,  that  the  defendant  was  indebted  to  his  creditors  in  the 
fieccraZ  sums  set  to  their  respective  names,  and  that  they  had 
agreed  to  take  of  him  \5s.  in  the  pound  thereon.  And  then  the 
creditors^  in  consideration  of  the  said  15^.  in  the  pound,  paid 
to  tbem  before  executing  the  deed,  released  the  defendant  from 
all  manner  of  actions,  debts,  claims,  and  demands  in  law  and 
equity,  which  they  or  either  had  against  him,  or  thereafter  could, 
should,  or  might  have  by  reason  of  any  thing  from  the  beginning 
of  the  world  to  the  date  of  the  release.  It  was  held  that  the 
release  did  not  extend  to  any  thing  but  the  respective  debts 
redted,  and  all  actions  and' demands  touching  them;  for  the 
general  words  of  the  release  had  reference  to  the  particular  re- 
ntal, and  were  governed  by  jXjrn).  And  parol  evidence  may,  in 
cases  of  this  kind,  be  received  to  show  and  explain  the  nature  of 
the  matter  recited,  where  the  recital  is  in  generafTerms  (n). 

And,  even  where  there  is  no  recital,  a'general  covenant  may 
^ften,  io  reference  to  the  subject  matter,  be  qualified  or  restricted 
b^  a  subsequent  special  provision.  A  lease  was  granted  by  the 
{daintifiT  to  c/.  iS.,  and  the  defendant  was  a  party  thereto.  J.  S. 
covenanted  generally  to  pay  the  rent,  and  there  was  a  general 
coTcnant  by  the  defendant  that  J.  S.  should  pay  the  rent  on  the, 
respective  daysy  and  that  he  should  perform  the  other  covenants  ; 
and  that  in  case  •/.  S.  should  not  pay  the  rent  for  forty  days,  de- 
fendant would  pay  it  on  demand.     The  Court  held  that  the  de- 


(k)  Parkhuritv,  Smith,  Willes,  It,  1  D.  &  R  211,  S  C;  /?cr  Lord  El- 

332,  per  Willes,  C.  J.  lenborough,  Hassell  v.  Longy  2  M.  & 

(/)  Co.  Lit.  217  b.  Selw.  369;  BoUrell  v.  Summers,  2  Y. 

(m)  Fouler  t,  Homcrtham,4  M.  &  &J.  407. 

Sclw.  423 ;    confirmed  in   Simtms  v.  (n)  Sim(ms  v.  Johnson,  3  B»  &  Ad« 

ioAnton,  9  B.  &  Ad.  175;   and   see  175. 

tampers  v.  CV^€,  5  B.  &  Aid,  606 ;  *■*" 
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fendant  was  not  liable,  until  after  a  default  bv  J*  S.  for  forty 
days;  for  that  the  preceding  general  covenant  by  defendant  was 
qualified  by  the  latter  stipulation,  which  they  thought  was  intro- 
duced for  his  ease  and  protection :  '^  the  covenants  of  the  defen- 
dant, though  several  in  point  of  fact,  not  being  so  in  point  of 
obligation  (o)." 

So  where  A.  demised  a  colliery  to  B,,  and  B.  covenanted  to 
pay  as  rent  "  one  third  part  of  the  money  that  should  arise,  be 
made,  received,  or  produced  from  the  sale  of  the  coals,"  and  also 
covenanted  to  keep  '^  true  accounts  of  all  coal  daily  raised,  and 
to  make  and  deliver  true  copies  thereof  to  A.,*'  it  was  held,  that 
taking  the  two  covenants  together,  the  rent  was  to  be  calculated 
on  the  amount  of  coals  sold,  and  not  on  the  amount  of  money 
cLctuaUy  received  (  p). 

It  follows  from  these  principles,  that  even  matter  put  only  byh 
way  of  recital  in  an  instrument,  may  amount  to  an  agreementit 
where  such  recital  is  to  be  called  into  action  to  discover  and  give|| 
effect  to  the  obvious  meaning  of  the  parties ;  provided  it  is  plain, 
from  the  whole  tenor  of  the  instrument,  that  the  parties  mutually 
contemplated  and  intended  that  the  matter  or  act  should  be  per- 
formed (y).    Thus,  in  SfiMpson  v.  Easterb^{r\  where  a  lease 
of  an  undivided  third  part  of  certain  mines  contained  a  recital  of 
an  agreement  made  by  the  lessee  with  the  lessor,  and  the  owners 
of  the  other  two-thirds,  for  pulling  down  an  old  smelting  mill^ 
and  building  another  of  larger  dimensions,  and  the  lease  contained 
a  covenant  to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the 
expiration  of  the  term,  but  did  not  contain  a  covenant  to  build  it ; 
it  was  held  that  such  covenant  was  to  be  implied,  IfiBT^hat  the 
lessor  of  the  one-third  might  maintain  an  action  of  covenant  upon 
it,  in  respect  of  his  interest.     So  words  by  way  of  exception  may^K 
for  the  same  reason,  constitute  a  covenant  oi  agreement  (g).    Thusti 
a  covenant  in  a  lease  to  plough,  cultivate, 'S^c,  the  premises  de-l) 
mised,  ^'  except  the  rabbit-warren  and  sheep-walk,"  amounts  to  a 
stipulation  not  to  plough  the  rabbit*warren  and  sheep-walk,  and 
covenant  lies  for  so  doing  {t).    And  a  covenant  or  agreement  may 


(o)  Sicklemore  t.  TkUleton,  6  M.  &  v.  Houston,  1  Bin^.  433. 
Sel.  9.  (s)  See ;>ei*  Lord  GifTord,  in  Saltou^ 

( p)  Edwards  v.  Rees,  7  Car.  &  P.  v.  Houston,  1   Bing.  433 ;  and  Lord 

240.  Tenterden,  9  B.  &C.  513,  514. 

(q)  See  cases,  Piatt  on  Co.  33.  (0  Duke  of  St,  Alban's  t.  Ellis, 

(r)  9  B.  &  a  ^05:  4  Man.  &  R.  16  East,  352.    See  further,  Piatt  on 

422;  affirmed  in  error,  1  C.  &  J.  105;  Cov,3l. 
4  Moo.  &  P.  601;  and  see  Saltoun  v. 
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arise  even  from  words  put  in  a  clause^  introduced  as  a  proviso  or 
condition  ;  if  there  be  sufficient  to  show  that  the  parties  contem- 
plated an  agreement  that  the  particular  act  mentioned  in  the  clause 
should  be  done  {u).  Thus  if  a  lessee  covenant  to  repair,  ^'  pro- 
vided always,  and  it  is  agreed  that  the  lessor  shall  find  timber, 
&c.,"  the  lessor  is  liable  to  an  action  of  covenant,  if  he  refuse  to 
find  it;  and  the  clause  is  not  a  mere  qualification  of  the  lessee's 
covenant  {x).  So,  where  a  lease  was  granted  U>  A*^  on  condition 
that  he  should  keep  and  leave  the  premises  in  as  good  plight  as  he 
iband  them ;  it  was  decided  he  was  liable  in  covenant  for  omitting 
to  leave  the  premises  in  good  plight ;  for  such  an  agreement  was 
to  be  implied  (y).  But  if  the  lessee  of  a  term  assign  it  by  inden- 
ture, aealed  by  the  assignee,  and  thereby  assign  "  subject  to 
lEe  rent  reserved  by  the  lease,  and  the  covenants  therein,"  the 
latter  ginnot  merely  by  force  of  these  words  be  sued  by  the  lessee 
in  covenant  for  not  paying  the  rent  to  the  lessor  (2). 

Xhe  general  mode  of  construing  deeds  to  which  there  are  ex- 
ceptioHSy  is  to  let  the  exceptions  controul  the  instrument,  so  far 
as  the  words  of  it  extend,  ^d  no  farther ;  and  then  upon  the| 
case  being  taken  out  of  the  letter  of  the  exception,  the  deed 
operates  m  full  force  (o). 

Although  in  the  construction  of  all  instruments,  it  is  the  duty 
of  the  Court  not  to  confine  itself  to  the  force  of  a  particular  ex- 
pressioD,  but  to  collect  the  intention  from  the  whole  instrument 
taken  t(>gether,  yet  the  judges  are  not  authorised  to  deviate  from 
the  force  of  a  particular  expression,  unless  they  find  in  other 
parts  of  the  instrument  expressions  which  manifest  that  the 
anther  of  the  instrument  could  not  have  the  intention  which  the 
literal  force  of  a  particular  expression  may  impute  to  him.  How- 
ever capricious  may  be  the  intention  which  is  clearly  and  une- 
q^vocally  expressed,  every  court  is  bound  by  it,  unless  it  be 
controlled  by  other  parts  of  the  mstrument  (i). 


(«)  Piatt  on  Gov.  36,  37;  atid  see 
Btsmich  v.  Cwindell,  3  Ad.  &  E.  868. 


[X)  Id. ;  Haider  t.  Taylor^  Brownl. 
23;  Pardage  v.  Co/c,  T.  Raym.  183; 
I  Lev.  274,  S.  C. 

(y)  Id.;  40  Ed.  3,  5  6  ;  Bac.  Ah. 
Catatattt  (A) ;  Rol.  Ah.  518.  See 
Geary  ▼.  Reaton,  Cro.  Car.  12H. 

(j)  Wokeridge  v.  Steward,  1  C.  & 
M.  644,  in  error_;  see  S.  C.  in  C.  P. ; 
iMoor  ft  S.  75;  9  Bing,  60,  S.  C. 


When  case  lies,  see  Bumeit  v.  Lvnch^ 
5  13.  &  U.  589 ;  8  Dowl.  &  U.  368; 


post.  Assumpsit  does  not  lie  if  the  as- 
signment  contains  the  word  **  grant," 
on  which  covenant  might  be  brought ; 
Baier  v.  tiarnSy  1  P.  &  Da  v.  3G07 

(a)  Per  Lord  Kenyon,  in  Botcring 
V.  Emslie,  cited  in  7  T.  U.  216,  note. 

(b)  Per  the  Vice-Chancellor,  Hume 
V.  liundellf  1  S.  &  S.  177.  An  express, 
particular  covenant  will  qualilV  the 


generalhy  of  a  covenant  in  law>  ^t 


I 


ifcvj^, . 
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A  covenant  was  entered  into  by  the  assignor  of  certain  shares 
in  a  patent  right,  that  he  had  good  right,  full  power^  and  lawful 
authority  to  assign  and  convey  the  said  shares,  and  that  he  had 
not  by  any  means  directly  or  indirectly  forfeited  any  right  or 
authority  he  ever  had  or  might  have  had  over  the  same.  It  was 
^^f^l^h^*^^^^y  that  the  generality  of  the  former  words  of  the  covenant  was 
%^^!r^^^^^^  not  restrained  by  the  latter  (c).  Lord  Alvanley,  C.  J.,  in  de- 
livering the  judgment  of  the  court,  said,  **  From  all  the  cases 
upon  this  subject  it  appears  to  be  determinedj  that,  however 
general  the  words  of  a  covenant  may  be  if  standing  alone,  yet  if  I 


*^^ 
t'^" 


"r. 


from  other  covenants  on  the  same  deed  it  is  plainly  and  irre- 
sistibly  to  be  inferred,  that  the  party  could  not  have  intended  to 
have  used  the  words  in  the  general  sense  which  they  import,  the^ 
court  will  limit  the  operation  of  the  general  words.  The  ques- 
tion therefore  always  has  been,  whether  such  irresistible  inference 
does  arise ;  for  if  such  an  inference  does  arise  from  concomitant 


covenants,  they  will  control  the  general  words  of  an  independent 
covenant  in  the  same  deed." 

I  The  case  oi Barton  v.  Fitz(jferald(d)  is  a  strong  authority  that] 
where  neither  the  recital,  nor  the  other  covenants  in  a  d< 
evince  a  clear  intention  to  restrict  the  plain  general  words  of 
independent  clause,  that  clause  shall  receive  its  exclusive,  yj 
stricted,  and  absolute  meaning.  In  that  case,  the  assignor  in  a' 
deed  of  assignment  of  a  lease,  (after  reciting  the  original  lease 
granted  to  another /or  the  term  of  ten  years,  which  by  mesne  as- 
signments had  vested  in  him,  and  that  the  plaintiff  had  contracted 
for  the  absolute  purchase  of  the  premises,)  bargained,  sold,  as- 
signed, transferred,  and  set  over  the  same  to  the  plaintiff,  for  and 
during  all  the  rest,  &c.,  of  the  said  term  often  years,  in  as  ample 
a  manner  as  the  assignor  might  have  held  the  same,  subject  to 
the  payment  of  rent,  and  performance  of  covenants ;  and  then 
covenanted  that  it  was  a  good  and  subsisting  lease,  valid  in  law, 
of  and  for  the  said  premises  thereby  assigned,  and  not  forfeited, 
&c.,  or  otherwise  determined,  or  become  void  or  voidable.  It 
was  held  that  the  generality  of  this  covenant  for  title,  which 
was  s2q)ported  by  the  recital  of  the  bargain  for  an  absolute  term 


\^iJ^i»  tu^^     II  implied  covenant;  as  in  the  case  of  the  ||  v.  Ste^phpn^.  0  Scott,  447;  5  Piny. 

r^^iteCj^*^^          v^ortls  demise  and  grant  in   a  lease,"  N.  C.  183^  S.  C. 

^a^akfu^i,M^  jr           foUowed  by  a  covenant  b)*  the  lessor  (c)  Hesse  y.  Slevetaon.  3  D.  S^  P. 

y^^ifoiA'AL  ^»>*^for  quiet  enjoyment,  against  his  own  ^^'    See  Flatt  on  Gov.  3?9. 

'ife/w   wtk5- 2    ^^^\  8JL  ^**®  ^^^  of  others    claimin|^  *T3)  .15  East.  530.    See  further  as  to 

^ ,  /^  /^AL«iv,if  ^  ^V"^^^^^"'»  Piatt  on  Cov.  381,  45;  covenants  ot  this  nature  Flatten  Co  v. 

^  cte^  ^  i^    MernU  v.  Frame,  4  Taunt.  3^9 ;  Line  34,  40,  137,  379. 
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of  ten  years,  was  not  restrained  by  other  covenants,  which  went 
only  to  provide  for  or  against  the  acts  of  the  assignor  himself,  or 
those  who  claimed  under  him;  such  as,  1st,  a  covenant  against 
incumbrances,  escept  an  underlease  of  part  by  the  assignor  for 
three  years ;  Sndly,  for  quiet  enjoyment ;  Srdly,  for  further  as- 
surance* Andy  therefore,  as  it  appeared  that  the  original  lease 
was  for  ten  years,  determinable  on  a  life  in  being,  which  dropped 
before  the  ten  years  expired,  though  not  till  after  the  covenant  of 
the  assignor ;  the  court  decided  that  the  assignee  might  assign  a 
breach  upon  the  absolute  covenant  for  title. 

A  covenant  was  entered  into  for  quiet  enjoyment  during  a 
term,  without  the  lawful  let,  suit,  interruption,  &c.  of  c/.  Jtf.,  his 
executors,  &c.,  or  any  other  persons  whatsoever,  claiming  or 
having  any  estate  or  right  in  the  premises,  and  that  free,  &c., 
discharged  by  J.  ilf.,  his  heirs,  &c.,  defended  and  indemnified 
from  all  former  gifts,  grants,  &c.,  by  J.  M.,  or  their  or  either  of 
tlieir  acts,  procurement,  &c. ;  preceded  by  a  covenant  that  the 
lease  was  a  good  lease,  notwithstanding  any  act  of  J.  ilf.,  and 
followed  by  a  covenant  for  further  assurance  by  J.  M,,  his  exe- 
cutors, &c.,  and  all  persons  claiming  any  estate  under  him  or 
them.     The  court  held  {Park,  J.,  dissentiente),  that  the  cove- 
nant for  quiet  enjoyment  extended  only  against  the  acts  of  the 
covenantor,  and  those  claiming  under  him,  and  not  against  the 
acts  of  all  the  world.     The  court  considered,  that  looking  to  the 
whole  of  the  deed,  and  viewing  the  restrictive  nature  of  the  cove- 
nants immediatefy  preceding  a^  following,  the  intention  of  the 
party  must  have  been  to  covenant  only  for  his  own  acts,  and  those 
claiming  under  him ;  and  that  the  words  "  all  persons  whatso- 
cver,"  must  be  understood  to  mean  persons  of  the  description  in 
the  other  covenants  (e). 

The  defendant  purchased  an  estate  charged  with  an  annuity  to 
M.  S.,  and  as  part  of  the  bargain  he  covenanted  with  the  vendor 
"  to  pay  the  annuity  to  the  person  who,  for  the  time  being, 
should  be  entitled  thereto ;  and  that  he  would  at  all  times  indent- 
nify  the  vendor  from  all  actions,  claims,  &c.  on  account  of  the 
annuity."  The  annuity  was  only  charged  on  the  land,  and  was 
not  a  personal  charge  on  the  vendor.  The  court  decided,  that 
the  covenant  to  pay  the  annuity  was  absolute  and  independent, 
and  not  qualified  by  the  covenant  of  indemnity ;  and  therefore 


{e)  Nind  v.  ManhaU,  3  Moore,  703 ;  1  B.  &  B.  319,  S.  C. 
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that  the  vendor  might  sue  for  the  non-payment  of  the  annuity  to 
the  party  entitled,  although  he  (the  vendor)  was  not,  and  could 
not  be  damnified  (/). 

In  general  an  instrument  must  be  construed  by  tlie  provisions i 
contained  in  it,  and  not  by  any  thing  dehors  ;  but  the  acts  of  the 
gj^^jt#  ^€/k4  parties  may  be  considered,  in  order  to  ascertain  their  inten- 
^^g^|2?J^ .  Ji2"  ^S() ;  and  in  some  cases  equity  will  look  even  to  a  second  in- 
y^^afz^^^^  strument,  in  construing  the  efiect  of  a  former  (A).    And  several 
_,^«..^^  jt*^      deeds  made  at  the  same  time  to  effect  one  object,  will,  at  least  in 
:  ^_  equity,  be  construed  as  one  assurance,  but  so  that  each  shall  have 

its  distinct  operation  to  carry  on  the  main  design  (j).  Thus, 
where  a  father  put  his  son  apprentice,  and  entered  into  a  bond  of 
1000/.  for  his  fidelity,  and  at  the  same  time  took  a  covenant  from 
his  master,  that  he  should  at  least  once  a  month  see  his  apprentice 
make  up  his  cash.  It  was  held,  on  a  bill  filed  to  be  relieved 
against  an  action  brought  on  the  bond,  that  the  bond  and  the 
covenant  ought  to  be  taken  as  one  agreement;  and  therefore 
that  the  father  should  be  answerable  for  no  more  than  the  master 
could  prove  the  apprentice  embezzled  in  the  first  month  when 
the  embezzlement  began  (A).  So  where  a  man  covenanted  by 
marriage  articles  to  pay  the  legacies  charged  upon  his  wife's 
estate,  and  gave  a  statute  and  also  a  mortgage  of  his  own  estate 
to  secure  the  same,  and  by  an  indorsement  upon  the  mortgage 
the  same  was  to  be  void,  unless  the  wife's  estate  was  settled  upon 
him  for  life,  &c.,  according  to  the  marriage  articles ;  this  indorse- 
ment, though  upon  the  mortgage  only,  was  held  to  be  sufficient 
in  equity  to  discharge  the  statute  and  articles ;  for  all  the  instru- 
ments being  executed  at  one  and  the  same  time,  authenticated  by 
the  same  witnesses,  and  part  of  the  same  agreement^  were  to  be 
viewed  but  as  one  conveyance  (/). 

Lex  Lod. — We  have  observed  that,  in  many  instaiices,  regard [' 
shall  be  had  to  the  usage  or  custom  of  the  place  where  a  contract] 


(/)  Saward  v.  Anftcy,   10  Moore, 
55;  3Bing.  519,  S.  C. 


^jp> 


(e)  See  per  Tindal,  C.  J.,  Chapman 
Y.  Dtuck,  5  ScoU,  515 ;  4  Bing.  N.  C. 
-187 J  S.  C.  Even  words  struct  out  ot 
an  instrument  may  be  looKeJ  atT  to 
show  that  if  the  construction  contend^ 
lor  had  been  intended  by  the  parties 
TKey  would  not  Tiave  been  erased ; 
{Strickland  v.  MaxiccUy  '^  U.  ce  jvi.  399. 


(A)  Fowler  V.  Hunter,  3  Y,  &  J. 
506. 

(i)  1  Fonbl.  Tr.  £q.  5th  ed.  436, 
437. 

(k)  Montague  v.  Tidcombe^  2  Ver- 
non, R.  519. 

(Q  Lawrence  v.  Blatchford,  %  Vern. 
457;  1  Fonbl.  Tr.  Eq.  5th  ed.  437, 
438. 
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was  made,  or  to  which  it  has  reference^  in  order  to  discover  the 
meaning  ofdubious  terms  used  therein (m).  "  It  may  be  neces- 
sary to  put  a  different  construction  on  leases  made  in  populous 
cities,  from  that  on  those  made  in  the  countiy.  We  know  that 
in  London  difierent  persons  have  several  freeholds  over  the  same 
spot ;  different  parts  of  the  same  house  are  let  out  to  different 
people.  That  is  the  case  in  the  Inns  of  Court.  Now  it  would 
be  very  extraordinary  to  contend^  that  if  a  person  purchased  a  set 
of  chambers,  then  leased  them,  and  afterwards  purchased  another 
set  under  them,  the  after-purchased  chambers  would  pass  under 
the  lease  (n)." 

A  lease  was  granted  of  a  warren  in  Suffolk:  the  landlord 
covenanted  to  pay  60/.  per  thousand  for  the  rabbits,  which  the 
tenant  was  to  leave  on  the  premises.  It  was  held  that  parol  evi- 
dence D|ight  be  received,  to  show  that  by  custom  in  Suffolk  in 
such  cases,  one. thousand  rabbits  meant  one  thousand  two  hun- 
dred ;  that  there  was  an  understanding  between  the  parties  to 
that  efiect ;  and  that  the  landlord  was  therefore  only  bound  to 
pay  for  rabbits  reckoned  at  that  rate  (o). 

It  is,  however,  a  question  for  the  jury  on  the  evidence,  whether  n 
a  contract  has  been  made  with  reference  to  a  particular  custom  ji 
shown  to  exist ;  and  the  mere  fact  of  a  custom  existing  in  a  par- 
ticular  district  does  not  raise  a  conclusion  of  law,  that  the  con- 


tracting  parties  used  expressions  in  their  contract  according  to 
such  custom,  but  is  only  evidence  from  which  a  jury  may  draw 


that  conclusion  ( p). 

It  is  an  undoubted  general  rule,  that  a  contract  shall  be  con- 
stroed  according  to  the  law  of  the  country  where  it  is  made,  and 
in  which  it  is  to  be  performed ;  and  not  according  to  the  law  of 
another  country  into  which  either  of  the  parties  may  happen  to 
remove,  uid  in  which  a  suit  thereon  is  instituted  (g). 


I 


(ifi)  AntCyZZ. 

(n)  Fer  Ashhunt,  J.,  Doe  v.  Burt, 
1  T.  R.  703. 

(o)  Smith  V.  WiUon,  3  B.  &  Ad. 
T«8. 

{p)  Clmfion  v.  Grtgmm,  6  Nev.  & 
Man.  694 ;  5  Ad.  &  £.  303,  S.  C. 
Alitcr^  where  the  castom  is  general. 
not  limited  to  any  particular  district ; 

ijrssa: —    ^ 

(f )  See  the  coies,  3  Chit.  Com.  L. 
107,  108 ;    Pothier  on  Contr.     Per 


Cur.  in  Melon  v.  Duke  de  Fitgfama, 
1  B.  &  P.  188;  and  De  la  Ve^a  v. 
Vianna.  1  B.  &  Ad.  284.  By  the 
Code  ijapoleon,  or  trenchCivil  Code, 
book  1,  tit.  1,  art  13,  &c.  it  is  pro- 
vided, *'  That  the  foreigner  who  shall 
have  been  permitted  by  the  govern- 
ment to  establish  his  domicile  in 
France,  shall  enjoy  in  that  country  all 
civil  rights,  so  long  as  he  shall  continue 
to  reside  there.'' 

A  foreigner,  although  not  resident 


it 
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Thus  in  the  case  of  Mackenzie  v.  Macleod{r)  it  appeared, 
that  by  the  law  of  Scotland  a  tenant  is  liable  to  his  landlord,  if 
premises  demised  are  burnt  down  by  the  negligence  or  miscon- 
duct of  the  tenant's  servant  in  the  ordinary  scope  of  his  employ- 
ment. The  defendant's  servant  burnt  down  a  house  demised  to 
the  defendant,  in  Scotland,  by  lighting  furze  and  straw  with  a 
view  to  cleanse  a  chimney  which  smoked,  although  she  had  been 
cautioned  against  the  danger  of  such  a  proceeding.  In  an  action 
brought  against  the  defendant  by  his  landlord  for  this  injury,  it 
was  held,  that  it  was  properly  left  to  the  iurv  to  say  whether  the 
servant  was  acting  within  the  general  scope  of  her  duty ;  and  the 
jury  having  found  for  the  defendant,  the  court  refused  to  grant  a^ 
"new  trial. 

So  where  on  an  issue  on  a  clause  in  a  charter  party  that  the 
plaintiff  on  a  certain  day  had  been  ready  to  unload  a  vessel  and 
had  received  "  pratique"  the  plaintiff  proved  that  the  port  of 
unloading  was  on  the  coast  of  Africa,  where  no  custom  house  or 
institution  for  giving  **  pratique"  existed,  that  he  was  ready  to 
unload  the  vessel  on  that  day,  and  that  no  impediment  to  unload- 
ing existed,  the  jury  found  that  the  vessel  was  ready  to  unload 
on  the  day  but  had  not  received  pratique :  held  that  on  this  issue 
the  plaintiff  was  entitled  to  the  verdict,  Littledale,  J.  observing, 
that  "  Pratique  in  this  charter  party  means  the  moment  the  ves- 
sel begins  to  unload  her  cargo  at  her  outward  port,  and  that  as 
soon  as  a  vessel  is  allowed  to  unload  by  the  laws  or  customs  of 
the  foreign  country,  she  may  be  said  to  have  pratique  («)." 

In  an  action  for  money  paid  for  the  defendant's  use,  but  not  for 
necessaries,  it  appeared  that  the  cause  of  action  accrued  in  Scot- 
land, and  that  the  defendant  was  under  age.  It  did  not  appear 
from  the  evidence  what  was  the  law  of  Scotland  in  regard  to  the 


in  France,  may  be  cited  before  the  all  causes,  except  commercial  ones,  in 
French  courts,  to  enforce  tlie  execu-  ^hich  a  foreigner  shall  be  plaintiiT, 
tion  of  engagements  contracted  by  him  he  shall  be  required  to  give  security 
in  France  with  a  Frenchman ;  he  may  for  the  payment  of  the  costs  and  da- 
be  summoned  before  the  tribunals  of  mages  incident  to  the  suit,  unless  he 
France,  on  account  of  engagements  possess  in  France  immoveable  pro- 
entered  into  by  him  with  Frenchmen  perty  of  value  sufficient  to  guarantee 
in  a  foreign  country.  such  payment.*' 

"  A  Frenchman  may  be  summoned  (r)  Mackenzie  v.  Macleodj  10  Binj^. 

before  a  French  court,  for  engage-  385;  4  Moo.  «  o.  -^ly,  S.  U. 

ments  contracted  by  him  in  a  foreign  (s)  Baliet/  v.  De  Arroyuve,  3  Nev. 

country,  though  with  a  foreigner.     In  &  P.  114;  7  Ad.  &  £.  919,  S.  C. 
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defendant's  liability.  Lord  Eldon  said : — "  What  the  law  of  Scot- 
land iSf  with  respect  to  the  right  of  recovering  against  an  infant 
for  necessaries^  I  cannot  say ;  but  if  the  law  of  Scotland  is,  that 
such  a  contract  as  the  present  could  not  be  enforced  against  an 
infant,  that  should  have  been  given  in  evidence;  and  I  hold 
myself  not  warranted  yft  saying,  that  such  a  contract  is  void  by 
the  law  of  Scotland^  because  it  is  void  by  the  law  of  England. 
The  law  of  the  country  where  the  contract  arose  must  govern 
the  contract ;  and  what  that  law  is  should  be  given  in  evidence  to 
me  as  a  fact,  ^o  such  evidence  has  been  given,  and  I  cannot 
take  the  fact  of  what  that  law  is  without  evidence  (t).'*  By  the  law  j^  |^^  ^'^nif/A 
of  France  an  indorsement  in  blank  does  not  transfer  any  pro-  ^^ 


JS^. 


*rty  in  a  bill  of  exchange,  it  was  therefore  held  that  the  holder '^^f'ly^^y^ 


«0  4ri&4^  *n 


of  a  bill  drawn  in  France  -and  indorsed  there  in  blanks  cannot 
recover  against  the  acceptor  in  the  courts  of  this  country  (m).       j^^^f^^ 
So,  where  it  appeared  in  an  action  upon  an  unstamped  t/amaica  ifAk  anjsk^ji^ 


agreement,  that  by  the  law  of  that  island  the  contract  required  ^^^SL^^j^dC^A 
stamp,  and  was  void  for  want  of  it— the  court  held  that  the  action '^^'^^^^2^^'*^ 
]Q  this  country  could  not  be  maintained  (a;).  But  it  is  only  in  the  ^^^.ig^*/^^ 
case  of  instruments  made  in  his  Majesty's  dominions  that  any  aK  jI^  «^b£^ 
objection  to  the  receipt  of  such  instruments  for  want  of  a  stamp,  ^^^^^^^ 
in  pursuance  of  the  law  of  the  place,  can  be  effectually  made  upon 
the  trial  of  an  action  in  this  country.  Our  courts  do  not  notice 
the  revenue  laws  of  another  state;  therefore  where  assumpsit  was 
brought  for  money  lent  in  France^  and  unstamped  receipts  were 
produced  in  proof  of  the  loan,  evidence  to  show  that  by  the  law 
of  France  such  receipts  required  stamps  to  render  them  valid, 
was  rejected  (y).  This  is  an  exception  to  the  general  principle 
of  reciprocity. 

The  assignee  of  an  Irish  judgment  by  cognovit  may  sue  in  this 
country  in  his  own  name  (z). 

But  in  seeking  to  enforce  a  remedy  by  action  in  this  country 


(/)  Male  T.  noherit,  3  Esp.  R.  163. 
In  a  plea  the  law  of  Scotlapd  is  tra- 
vefsaole  and  must  be  proved ;  Wood' 
htm  V.  kdSkrds,  1  IN .  &  K  207;  5 
Ad.&  E.7n. 

(«)  Sec  TrMev  v.  Vumier^  4  M.  & 
Scott,  695  :  1  Ding.  M.  C.  151;  6  C. 
5c  P.  25,  S.  C.y  a  case  in  which  all  the 
cases  and  law  have  been  collected. 

(x)  Alvet  V.  HoJgwtt,  7  T.  R.  241 ; 
S  Esp.  a.  528,  S.  C;  and  see  Clegg 


V.  Levi/,  5  Camp.  166.  But  the 
foreign  law  must  be  clearly  proved  by 
the  party  objecting,  and  how,  id»  and 
supra,  note  (t) ;  Miller  v.  Keinrick,  4 
Camp.  155.  See  Bire  v.  Moreau,  2 
C.  &  P.  376. 

(j/)  James  v.  Catherwood,  3  D.  &  R. 
190;  post,  95 ;  per  Lord  MansBeld  in 
Holman  v.  Johnson,  Cowp.  343,  344. 

(z)  O^Callaghan  v.  Marchioness  of 
Thomoml,  3  Taunt.  82. 
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1/ upon  a  foreign  contract^  all  the  rules  and  provisions  of  our  law 
which  have  relation  to  and  regulate  the  time  aijd  mode  of  prO' 
ceeding,  and  the  practicdT  conduct  of  thejuit,  shall  be  consulted, 
without  regard  to  the  foreign  law  upon  the  subject  of  the  remedy 


upon  the  agreement.  As  to  the  remedy,  the  lex  domicilii  shall 
prevail.  Tindal,  C.  J.  in  Huher  v.  Steiner  (a)  has  stated  the 
distinction  between  that  part  of  the  law  of  the  foreign  country 
where  a  personal  contract  is  made  which  t^  adopted,  and  that 
which  is  not  adopted  by  our  courts,  it  is—"  that  so  much  of  the 
law  as  affects  the  rights  and  merits  of  the  contracts,  all  that  re- 
lates ^  adISecisionem  litis/^s  adopted  from  the  foreign  country — 
so  much  of  the  law  aT  aflFects  the  remedy  only,  all  that  relates 
ad  litis  ordinalionemy  is  taken  from  the  lex  fori  of  that  country 
where  the  action  is  brought."  In  the  interpretation  of  this  rule 
the  time  of  limitation  of  the  action  is  governed  by  the  law  of  the 
country  where  the  action  is  brought,  and  not  by  the  lex  loci  con- 
tractus. And  therefore  where  by  the  1 89th  article  of  the  Code 
de  Commerce,  it  is  declared  that  "  All  actions  relative  to  letters 
of  exchange  and  to  bills  to  order,  subscribed  by  merchants, 
tradesmen,  or  bankers,  or  for  matters  of  commerce,  are  prescribed 
{se  prescrivent)  by  five  years,  if  the  debt  has  not  been  acknow- 
ledged by  an  acte  separe,  nevertheless  the  supposed  debtors  shall 
be  held,  if  required,  to  affirm  upon  oath  that  they  are  no  longer 
indebted,  and  their  widows,  heirs,  or  representatives,  that  they 
bond  fide  believe  that  there  is  nothing  more  due ;"  it  was  held, 
that  this. prescription  merely  operated  in  bar  of  the  remedy,  and 
not  as  an  extinguishment  of  the  right  or  contract  itself  (ft). 

An  instrument  was  made  in  Scotland,  which,  by  the  Scotch 
law,  had  the  operation  and  effect  of  a  bond ;  and  by  that  law  a 
term  of  forty  years  was  allowed,  within  which  a  suit  might  be  in- 
stituted upon  the  obligation.  To  an  action  brought  in  this 
country  upon  the  instrument  as  a  Scotch  bond,  the  defendant 
pleaded  the  English  statute  of  limitations :  the  declaration  set 
forth  the  Scotch  term  of  limitation.  Upon  demurrer  to  the  plea, 
it  was  considered  that  the  remedy  in  this  country  was  to  be  go- 
verned by  our  law  of  limitation,  and  that  the  claim  here  was  barred 

(a)  Huberv.  Suirur.  2  Scott,  304;  same  rule  of  construction  is  adopted 

gJBing,  N,  C.gQg.  8.  C:  1  Hodges,  in  equity. 

206,  y.  U.     And  see  Amtruther  v.         (ft)  Huber  v.  Steiner,  ubi  tupra. 
Adair,  2  Mylne  &  K.  513,  that  the 
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thereby,  and  the  defendant  had  judgment  (c).  And  a  defendant 
may  be  arrested  here  for  a  debt  contracted  abroad,  (in  Portugal^ 
although  the  foreign  law  does  not  permit  an  arrest  for  such  a 
demand  (rf).  But  our  courts  will  not  adopt  foreign  rules  of  ,evi* 
dence  even  in  case  of  contracts  made  abroad  (e). 

But  it  seems  that  our  courts  will  not,  in  some  cases,  afford 
redress  on  a  contract  made  abroad,  if  it  be  expressly  stipulated  in 
such  contract  that  no  proceeding  thereon  shall  be  taken  in  a  fo-_ 
reign  country.  Thus,  in  Johnson  v.  Macheilson  (/),  which  was 
an  action  for  a  seaman's  wages,  it  appeared  that  the  seamen  were 
foreigners,  and  had  agreed  in  their  own  country  "  that  they  would 
not  in  foreign  parts  prosecute  payment  of  any  money  whatever  of 
the  captain,  but  be  satisfied  with  what  he  might  be  pleased  to 
advance  them  abroad  in  deduction  of  their  wages."  It  was  con- 
tended that  the  jurisdiction  of  our  courts  could  not  be  thus 
exduded ;  but  Lord  Elktiborough  said,  ^'  If  this  were  merely  the 
icgoiation  of  a  foreign  government,  I  should  leave  that  govern- 
ment to  enforce  it,  by  punishing  the  infraction  of  it,  or  by  any 
other  means  that  might  be  more  effectual.  But  by  the  personal 
contract  between  the  individuals  before  the  court,  it  is  expressly 
stipulated  that  the  mariners  shall  not  sue  the  captain  for  wages  in 
foreign  parts.  It  is  impossible  for  me  to  say  that  this  stipulation 
is  void.  There  may  be  great  reason  for  protecting  the  captain 
from  suits  in  foreign  countries,  where  he  may  have  no  funds  to 
answer  the  demands  of  the  mariners  ;  and  it  may  be  conducive  to 
the  interests  of  commerce  that  the  mariners  should  have  the 
strongest  inducement  to  remain  in  the  ship  till  the  adventure  is 
completed.  The  rate  of  wages  might  be  in  part  determined  by 
the  condition  that  they  were  not  demandable  till  the  ship's  return 
home.  The  agreement  was  made  abroad  but  it  is  transitory ;  and 
we  are  bound,  as  far  as  we  are  able,  to  give  it  the  same  construc- 
tion and  effect,  wTiich  it  would  receive  in  the  country  where  \t 
was  made."  It  seems  that  where  money  is  due  upon  a  contract, 
it  is  to  be  paid  according  to  the  currency  of  the  place  or  country 
in  which  it  is  stipulated  that  the  payment  shall  be  made  {g). 


(c)  The  grff  jf&  I.in^  CMinjiany  g.     case,  Mr.  J.  Heath  differed  with  the 


(c)  The  ^fgft  i^tn^  i'Mnjiany  g.  case,  jnr.  j.  ueaui  ainerea  wtm  w 
Dmmmand.tO  B.  &  C.  QOS.  citedin  rest  of  the  court  of  Common  Pleas. 
1  B.£  Ad.  464,  285.  (e)  Brown  v.  ThomtoHf  1  N.  &  P. 

(d)  ne  InV^a  y.  yiannn.  1   B.  &  889. 

Ad.  g84.    The  court  overroled  the         [f)  8  Camp.  44 ;  Gienarr,  Meyer, 

dedsioD  in  Melan  v.  Duke  de  Tttz-  2  iT.  Bla.  603. 

jamtij  1  B.  &  P.  138.    In  the  latter        (g)  3  Chit.  Com.L  109;  1  Powell, 
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Verba  eartarum  fortius  accipiuntur  contra  proferentem.     All 

deed  or  other  instrument  shall  be  taken  most  strongly  against  the  jl 

*"  -  -    .      -      .  anv'X 


grantor,  or  contractor.     As  if  tenant  in  fee  simple  grant  to  any 


'one  ''an  esEeite for  life"  generally;  it  shall  be  construed  an  estate 
for  the  life  of  the  grantee  (A).  If  two  tenants  in  common  grant 
a  rent  of  ten  shillings,  this  is  several,  and  the  grantee  shall  have 
ten  shillings  from  each  ;  but  if  they  make  a  lease,  and  reserve  ten 
shillings,  they  shall  have  only  ten  shillings  between  them  (t). 
Even  in  the  case  of  guarantees,  if  there  be  any  doubt,  the  con- 
tract shall  be  construed  most  strongly  against  the  party  who 
becomes  bound  (A).  Therefore,  where  defendant,  in  considera- 
tion of  the  plaintiff's  withdrawing  a  distress  for  rent,  undertook 
to  pay  the  sum  due  for  rent  out  of  the  sale  of  the  produce  of  the 
effects,  this  was  held  to  be  a  positive  engagement  to  pay  if  the_ 
goods  were  sufficient,  and  that  the  defendant  could  not  after 
proof  that  the  goods  produced  sufficient  to  pay  the  rent,  insist  as 
a  defence  that  there  were  prior  claims,  and  that  it  was  not  shown 
that  after  satisfying  those  claims  any  surplus  remained  in  defend- 
ant's hands,  Parke,  B.  observing,  ^'  If  the  defendant  meant 
merely  to  put  plaintiff  in  the  same  situation  with  respect  to  the 
claims  of  other  parties  as  if  he  had  gone  on  with  the  distress,  he 
should  have  made  his  contract  accordingly  (/)."  In  tlie  case  of 
an  exception  in  a  lease,  &c,,  it  is  a  general  rule  of  construction, 
that  if  tnereT>e  any  doubt  about  its  meaning,  the  words  of  the  ex* 
ception,  being  the  words  of  the  lessor,  are  to  be  construed  favour* 
ably  for  the  lessee,  and  against  the  lessor  (m). 


on  Contr.  407 ;  Chittv  B.  8th  ed.433| 
7lh  ed.  286;  id.  Index,  lit.  Foreign 
Lotos  and  Money ;  Scott  v.  Bevan,  2 
B.  &  Ad.  78 ;  post,  Index,  tit.  /n- 
terest, 

(A)  2  Bla.  Cora.  380,  cites  Co.  Lit. 
42.  Blackstone  draws  a  distinction 
between  an  indenture  and  a  deed-poll ; 
**  for  the  words  of  an  indenture,  ex- 
ecuted by  both  parties,  are  to  be  con- 
sidered as  the  words  of  them  both: 
for  though  delivered  as  tlie  words  of 
one  party,  yet  they  are  not  his  words 
only,  because  the  other  party  has  given 
his  consent  to  everyone  of  them.  But 
in  a  deed-poll  executed  only  by  the 
grantor,  they  are  the  words  of  the 
grantor  only,  and  shall  be  taken  most 
strongly  against  him ;  Co.  Litt.  134." 
In  the  cose  of  contracts  not  under 


seal,  there  must  be  a  reciprocity  of 
assent  and  obligation,  and  yet  the  rule 
applies  to  such  contracts  where  a 
doubt  exists.  In  the  case  of  crown 
grants,  &c.,  the  rule  of  construction 
is,  that  the  instrument  shall  be  taken 
most  fevourably  for  the  king,  J.  Chitty, 
jun.  on  Prerogatives  of  the  Crown, 
391,  &c. 

(0  5  Co.  7  b;  Plowd.  140;  Co. 
Lit.  197  a,  267  b. 

(k)  Ilargreave  v.  Smee^  6  Bing.  244 ; 
3  M.  &  P.  573,  S.  C.  Vide  per  Best, 
C.  J.,  Evans  v.  Whj/le,  3  M.  &  P.  136. 

(/)  Stephens  v.  Pell,  2  C.  &  M. 
710;  4Tyr.  6,  S.  C. 

(m)  The  Earl  of  Cardigan  v.  Arnti- 
tage,  2  B.  &  C.  197 ;  ner  Bayley,  J.. 
BuUen  v.  Pennine,  5  B.  8c  C.  847 ; 
ana  noiroyd,  J.,  ttf.,  SdO;  5  i;o.  lo  ^. 
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If  a  carrier  give  two  difierent  notices^  limiting  his  responsibility 
in  case  of  a  loss  of  goods,  he  is  bound  by  that  which  is  least  bene- 
ficial  to  himself  (n).  So  if  parties  give  a  notice  stipulating  for  a 
general  lien  on  all  goods  on  hand^  such  notice  will  be  construed 
strictly  as  to  the  goods  on  hand,  and  will  not  extend  to  materials  used 
in  the  course  of  the  manufacture  of  such  goods  which  have  been 
furnished  by  the  employer  {o).  So,  if  an  instrument  be  made  in 
terms  so  amhigi^^ya  an  to  make  it  doubtful  whether  it  be  a  bill  or 
note,  the  holder  may,  at  his  election,  as  against  the  maker  of  the 
instrument,  treat  it  as  either  (p).  And  where  a  man,  for  a  good 
c<Hisideration,  gave  a  note  expressed  to  be  "  for  money  borrowed, 
which  I  promise  never  to  pay,"  it  was  held  that  the  word  never 
might  be  rejected  (q).  And  on  this  principle,  a  bill  gr  note  made 
payable  to  the  order  of  a  fictitious  person,  shall],  In  some  in- 
stances, be  construed  and  considered  as  payable  to  bearer  (r). 

This  rule  of  construction  ay^ainst  the  contractor,  is  clearly  sub- 
ject or  subordinate  to  all  those  principles  of  exposition  to  which 
we  iSVe  before  adverted.  It  cannot  apply,  jgs&gpt  in  cases  of 
ambigtdty ;  and  even  then,  regard  must  be  first  had  to  the 
apparent  intenSon  of  the  parties,  as  it  is  to  be  collected  from  the 
whole  context  of  the  instrument.     It  is  a  rule  calculated  and 


intended  to  defeat  studied  ambiguity  and  deceitful  intricacy  of 

expression,  but  it  is  considered  a  rule  of  some  strictness  and 

rigour,  and  the  hut  to  be  resorted  to ;  and  is  never  to  be  relied  1 

!  upon,  but  where  other  rules  of  construction  fail  (g).    If  the  con-  i 


V    See  oer  Bayley,  J.,  Rex  y.  Taraday,  1  Ruudl  v.  Langtiaff,  B.  R.  M.  21  G. 

H^^^.  «  Ad,  281,  as  to  an  exception  in  3;  and  in  PeocA  v.  Kw,  Sitt.  T.  T. 

frj^ajtatatfe    And  an/c,  87.  1781;    and    yer    Lord  Hardwicke, 

/fcij'TSiOTMimii  V.  Baktr,  2  Stark.  R.  256.  Simpton  v.  Vavghan,  2  Atk.  32. 

^S3B^c(o)    Cumpgton  V.  Haigh,  2  Scolt,  (r)  See  Cliitty,  jun.  on  Bills,  7,  and 

^>-<^;  3  Bing.  N.  C.  449,  S.  C.  Index  FictUiovs  Namet;  Chitty  Bills, 


(o)  Fjii$  V.  Bury,  6  a  &  C.  433 ;  8  ed.  64, 131,  357. 

2  C.  &  P.  559,  S.  C,  Chitty  jun.  on  («)  Bacon's  Elem.  c.  3  ;  2  Bla.  C. 

Bills;  and  see  cases  there  cited.     In  380;  »<?r  Lord  Eldon,   Browning  v. 

Edit  V.  Biify,  the  instrument  was  "  I  Wright,  2  B.  &  P.  22;  per  Bayley,  J., 

promiat^  igcf  but  it  stated  the  name  Barton  v.  Fitzgerald,  15  East,  546 ; 

and  address  of  another  person  in  the  per  Park,  J.,  Aiiirf  v.  Marshall,  1  B.  & 

place  where  the  name,  &c.  of  the  B.335;  per  Cur. '\n  Hargreave  v.  Smee, 

drawer  of  a  bill  are  usually  inserted ;  6   Bing.  244,  and  3  M.  &  P.  573. 

and  such  person's  name  was  written  The  French  law  is  to  the  contrary, 

across  the  instrument.    The  court  held  «  Dans  le  doute,  la  convention  iinter- 

it  might  be  treated  as  a  note,  and  then  prete  contre  celui  qui  a  stipule  et  en 

no  notice  to  the  maker  of  dishonour  faveur  de  celui  qui  a  contractc  Vobli- 

need  be  proved.  gation"     Code  Civil,  b.  3,  tit.  S,  art. 

(q)  Cued  by  Lord  Mansfield    in  1162;  and  see  Pothier,  p.  i.  c.  1,  s. 


98 


OF  THE  CONSTRUCTION  OP  CONTRACTS. 


tract  be  so  ambifapous  that  no  meaning  can  be  extracted  from  itll 
with  any  degree  of  moral  certainty,  it  shall  be  treated  as  void  (/).l\ 
And  in  cases  of  penalties,  or  forfeitures  (tf);  or  where  a  harsh 
construction  would  work  a  wrong  to  a  third  person  (or);  the  rule 
that  contracts  shall  be  construed  most  strictly  against  the  con- 
tractors seems  not  to  apply. 


II 


Implied  Attributes  of  Agreements. — It  is  a  presumptioi 


of  law  in  the  case  of  specialties  and  simple  contracts^  that  thj 
parties  bind^  not  onlylnemselves.  But  their  personal  representa' 


tives  also ;  and  that  such  parties  areto  sue  on  the  agreement^  al- 
though they  be  not  mentioned  therein  (.y)/for  death  is  in  genei 
no  revocation  of  an  agreement,  but  it  may,  unless  it  be  a  person 


agreement,  but  it  may,  unless  it  be  a  personal! 
engagement  to  be  performed  by  the  testator  himself  only,  and  re-' 


I 


quiring  his  personal  skill  or  taste,  be  completed  by  his  execu-i 
tors  (g).  And  the  maxim  ^*  actio  personalis  moritur  cum  per- 
at  common  law  applied  to  all  cases  where  the  action  was 


sona 


necessarily  in  form  ex  delicto,  until  the  statutes  4  Ed.  3,  c.  7, 
altering  this  rule  in  its  relation  to  personal  property ;  and  the 
3  &  4  Will.  4,  c.  4&,  giving  executors  an  action  on  torta  to 
their  testator's  real  or  personal  estate  (a).  But  though  the  re- 
medy for  a  breach  oT  promise  of  marriage  is  in  form  ex  coU' 
tractu,  still  the  contract  is  of  so  personal  a  nature  that  no  action 
lies  by  the  executor  of  the  promisee^  at  least  without  showing  a 
special  damage  to  his  estate  (&)•  The  difierence  between  speci* 
alties  and  contracts  not  under  seal,  in  respect  to  the  liability  of 


1,  art.  7,  Evans's  ed.,  toI.  i.  58.  Rog- 
nouj  in  his  edition  (1831)  of  the  Code, 
observes  on  the  words  "  Qui  a  stipule" 
as  follows,  *^  on  appelle  stipulant  celui 
en  faveur  de  qui  Tobligation  est  con- 
tract^e,  et  promettant  celui  qui  con- 
trade  Tobligation  ou  qui  s'oblige^Je 
stipulant  s*appelle  plus  ordinairemenT 
creancier  et  le  promettant  dcbiteur" 
And  on  the  words  **  De  celui  qui  a  con- 
trade"  he  comments  thus ;  '*  Car  celui 
qui  s*€8t  oblige  esUoujours  suppose  avoir 
voulu  contracter  le  lien  le  moins  rigow 
reux:  ambiguitas  contra  stipulatorem 
est,  II  y  a  exception  a  ce  principe 
lorsque  Vune  des  parlies  etait  particu' 
lilrement  obligee  aexpliquer  cUiirement 
ce  a  quoi  elle  s*obligeait :  comme  par 
exemplej  un  vendeur"  (art.  1602.) 
(0  AntCy  73. 


(tf)  See  1  Powell  on  Contracts,  397; 
3  Chit  Com.  L.  115. 

{x)  Co.  Litt  42. 

(y)  Seel  Cbitty  PL,  6tli ed.,  21, 58  ; 
Pothier,  p.  3,  c.  7,  art.  3. 

(ar)  Marshall  v.  JlrWAyf|#   i  r  ^ 

Jer.  408;  1  'I'yr.  348,  ^.  C. ;  Sibomv, 

TTMn:  1  Mee.  &  W.  418.  4g7l 

lyr.  &  U.  777.  S.  U. ;    ±kiwards_  v. 

Grace,  2  M ee.  &  W.  190. 

(fl)  1  Chit  PL,  6th  ed.,  68. 

(b)  Chamberlain  v.  Williamsonf  4 
Maule  &  S.  408.  Nor,  it  should  seem, 
will  an  action  lie  against  an  attorney 
at  the  suit  of  an  executor,  on  an  im- 
plied promise,  by  the  attorney,  to  in- 
vestigate the  title  to  a  freehold  estate, 
without  special  damage;  Knights  v. 
Maries,  4  Moore,  533 ;  2  B.  &  B. 
102,  S.  C. 
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beirs  and  deyisees,  has  been  before  noticed  (c).     It  is  also  a 
>rinciple  of  law,  that  if  several  persons  stipulate  for  the  perform" 


rall^ 


of  an  act,  they  are  impliedly  bound  jointly^  and  not  seve- 

:    and  there  must  be  express  words  creating  a  several 

liability,  iiTorder  to  render  them  separately  responsible  (cO> 

III.  Op  Parol  Evidence  in  Contradiction,  &c.,  to  a 
WaiTTBN  Agreement. — It  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  Quotie$  in  verbis  nulla  est  ambumitag^ 
itt  nulla  exyositio  contra  verba  fienda  est  (e).  The  principle,  that 
where  there  is  no  ambiguity  in  the  terms  used,  the  agreement 
linatrument  itself  shall  be  the  only  criterion  of  the  intention  of  the 
parties,  excludes  varol  evidence  contradictory  to  the  writing  it- 
self; although  such  oral  testimony  would  clearly  show  that  the 
veal  intention  of  the  parties  was  at  variance  with  the  particular 
expressions  of  the  written  agreement  (/).  And  this  rule  obtains, 
in  general,  even  in  a  court  of  equity  (g). 

An  attorney  entered  into  a  written  contract,  whereby  he  agreed 
to  take  into  partnership  in  his  business,  a  person  who  had  not  at 
that  time  been  admitted.  No  time  was  expressly  fixed  for  the 
commencement  of  the  partnership.  It  was  held,  that  no  time 
being  expressly  appointed,  the  partnership  presumptively  com- 
menced from  the  date  of  the  agreement,  and  that  parol  evidence 
could  not  be  received  to  show  that  the  agreement  was  not  to  take 
eflbct,  until  the  party  should  be  duly  admitted  on  the  roll  of 
attomies,  as  that  would  contradict  the  agreement  (A).  This  is  a 
strong  case,  for  the  parol  evidence  would  have  shown  that  the 
eontract  was  not  meant  to  be  illegal ;  and  it  did  not  expressly 


(c)  AnitfT. 

(^  1  Chit  PI.,  6th  ed.,  47;  Piatt, 
CcQr.Jll7«  As  to  a  covenaDt,  &c  to 
several  persons;  1  Chit.  PI.  9>  &c. 
Aj  to  what  words  create  a  joiat  or 
several  liability,  see  Lee  v.  ffixanf  1 
Ad.  ft  E.  208 ;  3  Ner.  &  M.  4lrl. 

(e)  Co.  Litt.  U7a;  Vatiel's  Law 
of  Nations,  by  Chitty,  294 ;  see  ante, 
35, 87,  as  to  this  rule. 

-  Rutloj^f  Cau.  5 
£lem.  Rule  83;  2 


^  Evans,  37,  tf  03  ;  see  Phil- 
lipps  and  "^tarkte  on  Evidence ;  Meret 
V.  Anteil,  S  WiU.  975. 

(g)  Hare  ▼.  Shearwoody  1  Ves.  jum 
241;   Jordan   v.  SawkinSy  id,,  402; 


H 


Cookes  V.  Matcal,  2  Vem.  34 ;  Jackton 
V.  CateTy  5  Ves.  jun.  688 ;  CUnan  v. 
Cooke,  1  S.  &  L.  22 ;  Gordon  v.  Hert- 
ford,  2  Madd.  106 ;  Clowes  v.  Higgin- 
son,  1  V.  &  B.  524;  and  cases,  2 
£.  Chitty,  £q.  Index,  tit.  Practice, 
xxxviii.  There  are,  however,  some 
cases  besides  those  of  fraud,  in  which 
equity  will  relieve  against  and  correct 
a  written  agreement,  even  though  it 
can  be  done  only  by  receiving  parol 
evidence,  as  in  cases  of  gross  mistake; 
see  2  Stark.  £v.  543.  As  to  fraud, 
&c.,  post. 

(A)  Williams  v.  Jones^ 
108;  7  JJ.  k  It.  d4»,  a. 
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contradict  the  direct  words  of  the  instrument,  only  its  legal  im- 
port or  construction. 

The  rule  that  a  written  instrument  shall  not  be  contradicted  or 
varied  by  parol  testimony,  is^  perhaps,  rather  a  branch  of  the  law 
of  evidence  than  of  contracts ;  but  it  has  sufiici^t  relevance  to  the 
principles  which  govern  the  construction  of  written  contracts,  to 
justify  our  attention  to  it  on  the  present  occasion.  The  writing 
must  necessarily  be  the  best  evidence.  We  have  already  partially 
considered  the  principle,  that  the  court  and  jury  cannot  make  a 
new  agreement  for  the  parties,  by  departing  from  the  clear  inten- 
tion and  object  which  they  have  mutually  expressed  in  their 
written  contract  (i)* 

Therefore,  even  in  the  instance  of  a  mercantile  contract  in  writ- 
ing, although  the  particular  meaning  of  peculiar  mercantile  ex- 
pressions may,  as  before  observed,  be  shown  by  parol  testimony  (A), 
yet,  if  the  terms  of  the  contract  be  unambiguous,  if  the  expres- 
sions be  in  words  pf  general  (not  technical)  import,  and  their 


meaning  be  clear ;  oral  testimony  of  a  usage  of  trade,  or  particu- 
lar intention,  at  variance  with  such  import  of  the  written  instru-^ 
ments,  cannot  be  admitted  (Z).  Where  a  policy  of  insurance  in 
the  common  form  expressed  ^'  that  the  insurance  on  the  said  ship 
shall  continue  until  she  is  moored  twenty-four  hours,  and  on  the 
goods  until  safely  landed,"  the  Court  of  King's  Bench  held  that 
evidence  of  an  usage  that  the  risk  on  the  goods  as  well  as  the 
ship  expired  in  twenty-four  hours,  was  inadmissible  (m).  And 
where  the  vendor  of  a  quantity  of  bacon  warranted  it  to  be  of 
a  particular  quality,  it  was  held  that  the  vendee  could  not  give 
evidence  of  a  custom  in  the  trade  that  a  buyer  was  bound  to 
reject  the  contract,  if  he  was  dissatisfied  with  it  at  the  time  of 
examining  the  commodity :  and  Heath,  J.,  who  tried  the  cause^ 
said  that  it  would  breed  endless  confusion  in  the  contracts  of 
mankind,  if  custom  could  avail  in  such  a  case  (n).    And  if  a  written 


JSL-LmU^ 


(i)  Ante,  25. 
{k)  AntCy  83. 

(/)  Parkinson  v.  Colliery  Park,  Ins. 
416,  cited  in  Phil.  £v.,  8th  edit.,  769, 
and  3  Stark.  £v.  567,  note;  ^yfer- 
tony.  Pitcher.  %  B.  &  P.  168 ;  Motter 
¥.  Uoing,  4  Taunt.  102 ;  see  2  Stark. 
'*g^jg]Jg^Kv.  565, 566.  Semble,  that  the  evi- 
.^^^f^l^^,  it-^ence  of  mercantile  men  as  to  any 
.»  «<^xi£.*-^  yJr  *^  special  coinmercial  meaning  of  the 
3gt!!S^t/—    words  «  about'^  and  "  moreorjess," 


as  apolied  to  the  quantity  of  goods 
agreed  in  writing  to  be  sold  and  ship- 
ped for  a  vessel,  cannot  be  received  ; 


see  u/.,  Cro9$  v. 
106;  ante,  84. 

(w)  Parkinson  V.  Collier ^  supra. 

(n)  Yates  v.  F^m,  Holt,  N.  P.  C. 
95;  S.  C,  in  6  Taunt.  446,  and  2 
Marsh.  R.  141 ;  Pmtell  v.  Harton,  2 
Ding.  N.  C.  677. 
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agreement  be  for  the  hire  of  a  vessel,  to  be  made  ready  to  take 
on  board  "forthwith;'*  evidence  is  inadmissible  to  show  that  the_ 
parties  ayeed  that^he^^gssel  should  be  ready  in  two  days  (o). 
So  if  an  agreemen^be  ent^ed  into  by  a  broker  in  his  own  name» 
his  principle  not  being  knownj  parol  evidence  cannot  be  admitted 
to  show  that  a  custom  existed  in  the  city  where  the  contract  was  •^ 
made,  for  brokers  to  send  in  their  notes  without  disclosing  the 
names  of  their  principals  (p). 

Upon  the  same  principlci .  although  the  ctistom  of  the  country^ 
in  regard  to  the  claims  of  the  outgoing  tenant  of  a  farm  shall 
prevail  (y),  even  where  there  is  a  lease,  if  such  lease  contain 
no  stipulations  as  to  the  terms  of  quitting,  which  can  exclude  the 
custom  (r);  yet  where  the  lease  or  agreement  contains  any  express 
terms  on  the  subject,  evidence  oT  the  custom  shall  be  excluded. 
Escpressttm  facit  cessare  tOAiitum  (s).  As  if  a  lease  contain  an 
express  provision  as  to  the  away-going  crops,  the  custom  of  the 
country  cannot  be  considered  (0*  In  Webb  v.  Plummerju^  it 
appeared  that  by  the  custom  of  the  country,  the  out*going  tenant 


L^ 


f¥P£.  40^'  ^ 


(a)  SUnpton  v.  Henderson,  1  M.  & 
HaLSOO. 

(p)  Masec  V.  Atkinwn.  %  Mce.  & 
W  440 ;  port.       . 

(7)  2iee  Smith  v.  WUiony  cited  ante, 
91,  that  the  term,  one  thousand  rab- 
bitSy  in  a  lease,  may  be  shown  to 
■Man  one  thousand  two  hundred.  In 
'arreiu  1  Mee.  &  W. 


nirKe,  B.  obserres,  "  It  has  long  been. 
seltledy  that,  in  commercial  transaol 
I  tkms.  eilnnsic  evidence  oi custom  ttm\ 
Is  admissible  to  annex  incidenl^ 


11?  written  contracts,  in  matters  with 
respect  to  which  they  are*8ilent.  ^ 
nine  niie  has  alsobeen  applied 
coBtracta  in  otlier  transactions  of  life, 
ypjch  known  usages  haviTbeen  es- 


Uibtiahed  and  prevailed ;  and  this  has 
been  ddbe  upon  theprinciple  of  pre- 
w—pUon  that,  in  such  transactions, 
the  parties  did  not  mean  to  express  in 
wntmy  the  whole  of  the  contract  by 
wUdi  they  intended  to  be  bound,  but 
a  contract  with  reference  to  those 
known  osagw.  Whether  such  a*T? 
laatioD  ot  the  strictness  of  the  com- 
noD  law  was  wisely  applied,  where 
ionMl  instruments  have  been  entered 
iwHo^omi  particularly  leases  under  seal, 
m^  well  be  doubted;  but  the  contrary 


has  been  established  by  such  autho- 
rity, and  the  relations  between  land- 
lord and  tenant  have  been  so  long  re- 
gulated upon  the  supposition  that  all 
customary  obligations,  not  altered  by 
the  contract,  are  to  remain  in  force, 
that  it  is  too  late  to  pursue  a  contrary 
course;  and  it  would  be  productive 
of  much  inconvenience  if  this  practice 
were  now  to  be  disturbed. 

*'l1ie  common  law,  indeed,  does 
so  little  to  prescribe  the  relative  duties 
of  landlord  and  tenant,  since  it  leaves 
the  latter  at  liberty  to  pursue  any 
course  of  management  he  pleases,  pro- 
vided he  is  not  guilty  of  waste,  that  it 
is  by  no  means  surprising  that  the 
courts  should  have  been  favourably 
inclined  to  the  introduction  of  those 
regulations  in  the  mode  of  cultivation 
which  custom  and  usage  have  esta- 
blished in  each  district  to  be  the  most 
beneficial  to  all  parties/' 

(r)  Post,  102 ;  HjMiQgju£igfliL 
7  Bing.  465 ;  5  Moo.  iV  P.  427,  S.  C. 

{s)  Ante,  87. 

(/)  Boraston  v.  Green,  16  East,  7 1 ; 
Roberts  v.  Barker,  IC.  &  M.  808;  3 
Tyrw.  945,  S.  C. 

(tt)  '^  p.  <c  Aid.  7^6.   Set  post. 
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was  entitled  to  an  allowance  for  foldage  from  the  in-coming  tenant. 

-,  f         ,    ^   >The  lease  however  apecified  certain  pavnient»  to  be  made  by  the 

<iiS»»*\*~^^^in^oming  to  the  out-going  tenant  at  the  time  of  quitting  the 

/  ^  'm^  ^>!52!^'*™'8**)  among  which  there  was  not  included  anv  payment  for 

e.     It  was  held  that  the  terms  of  the  lease  excluded  the 

a,  and  that  the  out-going  tenant  was  not  entitled  to  any  al- 

se  in  respect  of  the  foldage. 

where  a  tenant  held  under  the  terms  of  an  expired  lease, 

ich  it  was  stipulated  that  the  tenants  on  quitting  the  farm 

i  not  sell  or  take  away  any  of  the  manure  in  the  fold,  but 

I  leave  it  to  be  expended  on  the  land  by  the  landlord  or  his 

iding  tenant,  and  the  lease  contained  no  stipulation  as  to 

[lant  being  entitled  to  payment  for  such  manure ;  but  by 

■torn  of  die  country  the  tenant  would  hare  been  bound  not 

or  take  away  the  manure  in  the  fold,  but  to  leave  it  to  be 

».tH^iided  on  the  land  by  the  landlord  or  his  succeeding  tenant, 

and  would  hare  been  entitled  to  be  paid  for  the  same,  it  was  held 

that  a«  an  express  stipulation  had  been  made  cti  the  subject  the 

custom  was  excluded  and  that  the  tenant  was  not  entitled  to  be 

paid  for  the  manure  {x). 

Parol  evidence  is  admiaaible  to  introduce  the  custom  aa  pgt  of 
the  contract  between  the  parties  in  all  cases,  except  where,  either 
in  express  terms  ^  by  necessary  implication,  the  covenants  of 
L,j1^_,^J^  A^iST  *^*  tease  exclude  the  custom ;   and  therefore  a  custom  of  the 
A*- ^^jfLyLMfiM^t  country,  by  which  the  tenant  of  a  farm,  cultivating  it  according 
^^^^  X^jCa^  to  A^  course  of  good  husbandry,  is  entitled,  on  quitting,  to  re- 
f'-^'^^t-^  ."1        ceive  from  the  landlord,  or  incoming  tenant,  a  reasonaUe  allow- 
ance for  »eed»  and  lahow  bestowed  on  the  arable  land  in  the  last 
year  of  the  tenancy,  and  is  bound  to  leave  the  manure  for  the 
landlord,  if  he  will  purchase  it,  is  not  excluded  by  a  stipnlation 
■        -  -in  the  lease  under  which  he  holds,  that  he  y!t]\  r^nanmR  three- 

i  j^t!^&J^^  fourths  of  the  hay  and  atraa  on  the  &rm,  and  spread  the  manure 


_.    .      _,  M^3ing  therefrom,  and  leave  such  of  it  as  shall  not  be  so  spread 

J^_*;__^^'^^;^t^on  the  land  for  the  use  of  the  landlord,  on  receiving  a  reasonable 
^^^^^~^F~'-  P"**  for  it{y). 

The  same  rule  applies  in  the  case  of  bills  of  exchange  andii 
promissory  notes :  they  cannot  be  contradicted  m  varied  byjj| 
parol  contemporaneouf  engagement  inconsistent  with  their  t&nl 

(t>  Robert*  T.  Barter,   1  C.  fc  M.          (y)   Huttm  T.  Warren.  1  Mee.   fc 
808 ;  3  Tyr.  946,  S.  C.  W.4a8.  "* 
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nor  Ob).     Thus,  if  the  instrument  purport  to  be  an  absolute  en- 
Igsgement  to  pay  at  a  specified  period,  or  upon  demand,  oral 


testimony  of  a  promise  that  the  payment  should  be  prolonged,  or 


*« 


C^nUS^L 


depend  upon  a  contingencY.  or  be  made  out  of  a  particular  flip?, 
jcamiot  be  received  (q).  AndTt  would  seem  that  such  evidence 
camiot  be  admitted  to  show  that  one  of  the  makers  of  a  note, 
absolute  on  the  fitce  of  it,  was  only  a  surety  (ft).  But  it  may  bej 
fj^omu  by  parol  that  there  was  no  consideration  for  a  bill,  and 
this  though  the  bill  express  to  have  been  made  for  value  re-' 
[oetved  (c)«  And  if  a  bond  be  conditioned  for  the  payment  of 
money  absolutely,  the  defendant  cannot  plead  an  agreement  that 
it  should  operate  merely  as  an  indemnity  (c/). 

When  a  demise  is  by  parol,  or,  it  seems,  in  writing,  but  not 
under  seal  (e),  and  in  general  terms  to  hold  from  feast  to  feast, 
as  from  Michaelmas  to  Michaelmas,  it  will,  prm6L  facte^  be  a 
holding  firom  such  feast  according  to  the  new  style ;  unless  by 
the  custom  of  the  country  where  the  lands  lie,  (which  custom 
may  be  proved  by  parol  testimony,)  such  tenancies  commence 
aeoording  to  the  old  style  (/).  And  in  cases  of  parol  taking  at 
Martinmas^  &c.,  generally,  parol  evidence  is  receivable,  without 
reference  to  custom,  to  show  whether  the  day  of  taking  was  in* 
tended  to  be  calculated  according  to  the  new  or  old  style  {g). 

If  however  the  demise  be  by  deed  to  hold  from  any  particular 
feast,  as  *^  from  the  feast  of  St.  Michael's,  &c.,"  the  holding  must 
be  taken  to  be  according  to  the  new  style,  notwithstanding  the  tc^  ^  Oe^ 


(i)  See  Chitty  on  Bills,  Tth  ed.  47 ; 
ath  ed.  169 ;  1  Chit  jun.  on  Bills,  5. 

f2i  A  Tvrw.  tao!  S.  C:  Adfunt  v. 
Siifey^lM.&W.SSO;  1  IVrw.  & 
630,  S.  C. ;  Hoare  v.  Graham,  3 
Camp.  57 ;  Free  v.  Hawkins.  8  Taunt. 
^;  1  Moore  Kcp.  C.  P.  635,  8.  U. 

(b)  Ciarke  v.  WUum,  3  Mee.  &  W. 
208;  WoodbrUee  y  -^QQ"^-  3  B.  & 
Aid,  aaS;  1  Chitty,  R.  661,  S.  C. ; 
Bmoum  ▼.  Walker,  1  Stark.  R.  361  r 
M^edey  t.  Hmford,  10  B.  &  C.  729 ; 
Frke  w,  Edmundt,  10  B.  fc  C.  578: 
see Ferfect  v.  Musgratfe,  6  Fnce,  111. 
Bat  in  Hall  w.'  WUcox,  1  M.  &  Rob. 
58,  Lord  Tenterden  if  reported  to  have 
held,  that  one  of  the  makers  of  a  joint 
Dole  may  show  that  be  was  a  mere 
wrely  for  tbe  other  maker,  and  sp 
known  to  the  plainuff;  (the  payee,) 


and  that  the  latter  had  taken  a  com- 
position from  the  Drincipal  debtor. 
(c)  Foster  ▼.  Jocfy,  uii  supra, 
(a)  Mease  v.  Mease,  Cowp.  47 ;  see 
9  New  R.  597 ;  Edge  v.  Frost,  4  D. 
&  R.  S43 ;  post. 

(e)  Doe  V.  Hopkinson,  3  D.  &  R. 
507. 

(f)  Furley  d.  Mayor  <^  Canterbury 
▼.  Wood,  1  Esp.  198,  cited  in  Run. 
Eject  lia;  Adams,  Ej.  9nd  ed.  129; 
3rd  ed.  145;  3  D.  &  R.  508,  509; 
and  11  East,  313. 

(g)  Id. ;  Smith  v.  Walton,  8  Biog. 
238,  per  Tindal,  C.  J.  Where  a  party 
relying  on  a  taking  from  the  old  style 
has  to  aver  it  in  pleadings  he  mu^t 
distinctly  state  the  fact;  and  it  is  not 
enough  to  state  "  at  Martinmas,  to 
wit^  Nov.  23;'*  for  this  will  import 
new  Martinmas,  id. 
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custom ;  and  this  rule  prevails  although  the  tenancy  be  created 
by  a  holding  over  after  the  expiration  of  the  lease,  and  the  ori- 
ginal entry  was  according  to  the  old  style  (A). 

Parol  evidence,  offered  for  the  purpose  of  connecting  two 
M.  hr  f^'^^^^^  instruments,  not  having  a  direct  or  necessary  reference  to 
/;^,^^each  other,  in  order  to  establish  a  sufficient  contract  within  the 
statute  of  frauds,  has  been  refused ;  as  in  the  case  of  the  Boy- 
dell  Shakspeare  (t).  So  an  agreement  referring  to  such  parts  of 
another  instrument  as  had  been  read  by  one  party  to  another,  is 
not  sufficient  within  the  statute,  because  it  is  imperfect  without 
parol  evidence  (A).  But,  jf  such  reference  exist,  several  writings 
upon  the  same  subject^  and  intended  to  form  one  agreement,  shall 
be  construed  and  treated  as  such  (Z). 

With  respect  to  the  admissibility  of  parol  evidence  to  exvlainii 
a  written  agreement.  Mr.  Starkie,  in  his  excellent  work  on  thej^ 
Law  of  Evidence  (m),  makes  some  valuable  observations. 

An  ambiguity  apparent  on  reading  an  instrument  is  termed! 
amhiauitas  patens ;  that  which  arises  merely  upon  its  application,  n 
amhipuitas  latens.  The  general  rule  of  law  is,  that  the  latter  T 
species  of  ambiguity  may  be  removed  by  means  of  parol  evi-| 
dence.  On  the  other  hand,  it  is  a  settled  rule  that  such  evidencej 
is  inadmissible  to  explain  an  ambiguity  ammrent  on  the  face  oi 
the  instrument  (n). 

If  an  instrument  which  is  in  itself  wholly  devoid  of  meaning, 
according  to  the  usual  and  ordinary  rules  of  legal  construction, 
or  which  is  indefinite  and  ambiguous,  and  equally  capable  of 
several  difierent  constructions  and  applications,  might  have  one 
particular  definite  meaning  annexed  to  it  by  means  of  extrinsic 
oral  evidence,  it  is  plain  that  the  oral  evidence,  and  not  the 
writing,  would  produce  the  definite  effect. 

On  the  contrary,  where  the  terms  of  the  written  instrument 
are  clear,  and  oral  evidence  is  used  to  point  the  application  to 
this  or  that  subject-matter,  the  oral  evidence  does  not  usurp  the 
authority  of  the  written  instrument :  it  is  the  instrument  which 


(h)  Doe  d.  Spker  v.  Lem^  It  East, 
319;  Smith  v.  i^'alton,  8  Bing.  235, 
S38 ;  see  Doe  v.  Mopkinton,  3  D.  & 
R.  508,  509;  and  11  East,  313,  per 
Cur, 

(•)  Ante,  70;  Bovdell  v.  Drum- 
ffumd,  11  East,  142 ;  Jackton  ▼.  Lowe, 
1  Bing.  9;  7  Moore,  2 19,  S.  C. ;  Stead 
y.  Uddard,  1  Bing.  196;  8  Moore,  2, 
S<  C. ;  see  Stark.  £t.  603,  612. 


{k)  Brodie  v.  St,  Paul,  1  Ves.  juD. 
326;  see  ante,  70,  71. 

(0  Id, ;  Sandilands  v.  Mar$h,  2  B. 
&  Aid.  680,  per  Bayfey,  J. ;  Mare  v. 
Rickards,  5  M.  &  P.  35 ;  pott,  Index, 
Guarantee. 

{m)  2  Stark.  Ev.  2nd  ed.  546  ; 
Phillipps,  Et.  8th  ed.  710,  717. 

(it)  See  an  instance,  Sawuknon  y. 
P/pcr,  5  Bin^.  N.  C.  425.  ^"^ 
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operates ;  the  oral  evidence  does  no  more  than  assist  its  ope- 
latioQy  by  pointing  out  and  connecting  it  with  the  proper  subject- 
matter  ;  it  acts  in  aid  and  assistance  of  the  written  instrument, 
and  performs  that  duty  which,  on  every  application  of  a  written 
instrument,  must  be  accomplished  by  means  of  extrinsic  evidence, 
that  18,  it  points  out  the  precise  object  to  which  the  instrument  is 
tpplicable.  And  therefore,  where  the  plaintiff  and  defendant 
had  become  purchasers  of  two  lots  of  land  at  a  sale  of  the  same 
owner,  and  the  lot  which  each  had  purchased  was  described  in 
the  deeds  by  a  reference  to  the  occupation  of  the  then  tenant, 
and  there  were  words  to  pass  all  that  "  was  known  or  reputed  to 
be  parcel"  of  such  occupation,  and  the  question  between  the 
parties  was,  as  to  parcel  or  no  parcel,  a  handbill  describing  the 
lots  in  question,  which  was  circulated  in  the  auction  room  at  the 
time  of  the  sale,  was  admitted  in  evidence,  in  order  to  apply  the 
language  in  the  deed  of  conveyance  (not  to  control  or  to  construe 
it),  and  to  show  what  was  at  the  time  of  the  sale  known  or  re- 
puted to  be  parcel  of  one  of  such  tenant's  occupation  (n). 

According  to  these  principles,  parol  evidence  is  never  admis- 
sible  to  explain  an  ambiguity  which  is  not  raised  by  extrinsic 
facts  (o).     Thus  upon  a  devise  "  to  one  of  the  sons  of  J.  S,," 

o  has  several,  evidence  is  not  admissible  to  show  that  one  in 
particular  was  meant  (p) ;  and  the  devise  is  void  for  uncertainty. 
And  it  has  been  said  that  at  common  law,  and  independently  of 
the  statute  of  frauds,  parol  evidence  would  not  be  admissible  to 
show  the  consideration  upon  which  a  written  contract,  not  under 
seal,  was  made,  no  consideration  being  stated  therein  (q). 

The  rule,  that  parol  testimony  may  be  adduced  for  the  purpose »il  jia:^ 
of  raising  (r)  ag^  explaining  a  latent  ambiguity,  may  be  illus-W^^tT^^^^^ 
trated  by  referring  to  the  familiar  instances  of  a  devise  or  grant'"'^}^^  ^^4 


(«)  Mvrley  v.  M*Dermott,  3  Ncv. 
k  P.  S56. 
(p)  Doev.  Watlake,  4  B.  &  Aid.  57. 
Ip)  Cheynev*t  case.  ^  Co.  R.  68; 

Bhkop  of  Lincoln,  2  P.  W.  136,  137 ; 
Phillips,  Ev.  8th  ed.  749. 

(9)  Per  Best,  C.  J.,  in  Morlev  v. 
Aioaiy,  S  BtDg.  112 ;  Clancy  v.  Pig- 
goti^  2  Ad.  &  E.  473 ;  Edge  v.  Frost, 
4  D.  &  li.  243.  It  seems,  however, 
that  in  the  case  of  a  det^,  ^v|^re  jfi 
CTMidcration  is  ^OSSSffidy  f^rol  evi- 
dwog  of  a  i^ood  coiwdjBration  \%XSr 
ctinWe.  PeacocH  v>  Movk,  1  Ves.  128. 


But  that  if  one  specific  ^^nyttt*«»tinp 
^Ty  he  mentioned  therein,  not  stating 
"^and  for  other  considerations/'  no 
proof  of  another  consideration,  in  ad-^ 
dition  to  that  expressed,  can  be  given ; 
TSTTSayer,  209 ;  2  T.  li.  366;  Stark. 
Ev.  2nd  ed.;  Phillips,  Ev.  8th  ed. 
761, 762 ;  per  Coleridge,  J.  in  Rex  v. 
Inhabitants  of  BUlinghay,  1  Nev.  & 
P.  156. 

(r)  Thnmat  v,  ThnmaM.  fi  T.  R.  671  : 

1  Bro.  P.  C.  85,  342,  350;  Deed. 
Gord  V.  Veeds.  2  Mee.  &  W.  129. 
aod  pases  there  cited. 
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of  ''the  manor  of  A''  the  party  having  two  manors  of  that 
name  («);  or  of  a  bequest ''  to  my  cousin,  71  <S.,"  I  having  two 
cousins  of  that  name  (0-  And,  as  observed  by  Buller,  J.,  whe- 
ther parcel  or  not  of  the  thing  demised^  is  always  matter  of 
evidence  (u). 

Parol  evidence  may  be  admitted  on  behalf  of  one  of  the  con- 
tracting parties  to  show  that  the  other  party,  apparently  a  prin- 
cipal in  the  agreement,  was  in  fact  only  an  aigent.  so  as  to  fix  the 
real  principal  (x) ;  bnt  if  the  a^ent  contracts  in  such  a  pwftnTOr  ** 
to  make  himself  personally  responsible,  he  cannot  afterwards,  by 
/<.  JiL  ^/gr  ^'^-  parol  evidence,  relieve  himself  from  that  responsibility,  whetfaw^ 


*%  ^yr  ^^fr*^  ^fag  principal  were  or  were  not  known  at  the  time  of  the  con- 
^r%I/ur^&«^i^tract(y);  so  parol  evidence  is  admissible  to  show  that  a  written 

iZ^TXt^tSki^  guarantee  addressed  to  one  person*  was  meant  to  create  a  re- 
^2?2^  rSlT*^  sponsibility  to  a  firm  in  which  he  was  a  partner  (z).  A  general 
fft^f/rFuy^'    receipt  on  a  bill  of  exchange  may  also  be  explained  b^jjuifiL 

A^'^^'^^A^  •''-  testimonyjg).  •^^*'^—  r^HUtl^^^^  f  ^  y£.  4^.  — 

In  the  case  of  a  latent  ambiguity  and  uncerttunty,  the  actions  of 
the  parties  previous  to,  and  contemporaneous  with,  (but  not  sub- 
sequent to,)  the  agreement,  are  admissible  to  explain  it,  by 
directing  its  application :  as,  if  a  bargain  be  made  for  wheat, 
without  stating  the  quality,  parol  evidence  of  former  dealings  for 
a  particular  quality  would  perhaps  be  received  (6).  Where  t] 
agreement  is  clear,  and  there  is  no  latent  ambiguity,  even  prior 
letters  of  the  parties  cannot  be  received  in  evidence  to  restrain  qe. 
alter  the  sense  of  the  contract  (c). 


(0  Bac.  Elem.  Rale  23;  Plowd. 
85  6. 

ft)  Jones  ¥.  Newman,  1  Bla.  R.  60. 
ii)  Doe  V.  Burt,  1  T.  R.  701. 
See  Kearslake  v.  White,  U  Stark.  R. 
508;  Beautfwnt  vVMi  1  B.  &  Aid. 
j47_^:  Faddock  y.  FradUy,  1  C.  &  J. 
90;  ante,  105,  note  (n). 

(x)  Marston  v.  Roe,  3  N.  &  P.  504 ; 
Bateman  v.  Phillips,  15  £ast,  272; 
WUion  V.  Hart,  7  Taunt.  295;  1 
Moore,  45,  S.  C. 


^*Vv£ 


(y)  Per   Lord  Den  man,  Jones  v. 

UltiedaU,  1  Nev.  &  P.  697;    Magee 

V.  Atkinson,  2  M.  &  W.  441. 


LU 


(z)   Crfu^'PU  V.   TTfit^l^y.  4    B.  &  C. 

664^;  7D.  &R.  144,  S.  C;  3  B.  & 

^U£.  y  ^LJt£^  C.  469*    Where  a  guarantee  is  given 

Oj  6&i,  (^c*^  to  one  partner  for  money  advanced  by 

i^'^feiSlijte/^^'  ^^  ^'''"»  ^^  ^"""^  ''"y»  *°^  icflii/c  must, 
/>U  MU,  M^'  t^  ^^^'  Alexander  v.  Barker,  2  C.  &  J. 
M,>Jaat.  %  /tU^133 ;  2  Tyrw,  140,  S.  C. 


(a)  Grayez  v.  Xev.  3  B.  &  Ad.  3 13. 

(6)  1  Fowei^  on  (L^ont.  S84;  372, 
9 ;  2  itf.  41 ;  3  CUitty  Com.  L.  113, 
143.  A  deed  it  to  be  construed  from 
the  moment  of  execution,  not  from 
subsequent  events.  Balfour  v.  iFe/* 
land,  16  Ves.  156.  Contemporanea  ex* 
positio  est  optime,  2  Inst  1 1.  Attomtjf 
General  v.  Parker,  per  Lord  Uarct^ 
wick e,  3  At k.  577.  If  an  instrument 
be  ambiguous,  whether  a  present  de- 
mise or  future  letting  was  meant,  the 
acts  of  the  parties  as  to  taking  posses- 
sion, &c.  may  be  looked  at,  to  discover 
their  intention.  Doe  d«  Pearson  v. 
lUes,  8  Bing.  178,  181.  Per  Tindal. 
C.  J.  Chapman  v.  Black,  5  Scott,  515 ; 
4  Bing.  N.  C.  187,  S.  C. 

(c)  Hu£hesv,  Statfianu  6  D.  &  R. 

9;  4  B.  &  C.  187.  S.  C. 
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And  it  has  been  considered^  that  parol  evidence  would  pro- 
bably be  admissible  to  supply  a  blank  in  an  agreement  not 
failing  within  the  statute  of  frauds  (e^i  as  if  a  written  bar- 
gain were  made  for  goods  under  102.,  leaving  a  blank  for  the 
quantity  to  be  delivered^  And  in  all  cases  of  executory  contracts 
tor  the  purchase  and  sale  of  goods^  where  the  parties  are 
to  price,  an  inference  will  arise,  that  the  parties  intended 

id  buy  at  a  reasonable  price  (/). 

And  parol  testimony  shall  not  be  received,  even  to  add  to  a 
wriiten  agreement  a  term  or  stipulation  orally  agreed  upon  be-l 
tween  the  parties  before  or  at  the  time  the  boTQain  was  reduced  i 
into  writing,  to  be  parcel  of  the  written  instrument,  but  not  intro-' 
daced  therein;  for  this  would  be  in  efiect  to  alter  such  agree- 
ig).  Thus,  if  a  written  demise  be  silent  as  to  ground- 
rent  (A),  or  land-tax  (t)f  parol  evidence  is  not  admissible  to  show 
diat  the  tenant  agreed  to  pay  it.  So,  if  an  annuity  deed  do  not 
cootain  a  clause  of  redemption,  it  cannot  be  orally  proved  that  it 
was  only  omitted,  lest  it  should  render  the  transaction  usurious, 
or  that  it  was  agreed  that  it  should  be  redeemed  on  terms  {h). 
••But  at  common  law,  and  in  cases  where  the  contract  is  poti 
afliected  by  the  statute  of  frauds,  after  the  agreement  has  been] 
reduced  into  writing,  it  is  competent  to  the  parties,  at  any  time 
before  breach  of  it,  by  a  new  contract  not  in  writing,  either  alto-l 
gether  to  waive,  dissolve,  pr  annul  the  former  agreement,  ^  \n 
any  manner  to  add  to  or  subtract  from,  ^  vary  or  qualify,  th< 
terms  of  it,  and  thus  to  make  anew  contract;  which  is  to  b 
proved,  partly  by  the  written  agreement^aad  partly  by  the  sub4\ 


^•iL. 


i*^«. 


(€)  Phfllips  on  £t.  8th  ed.  77S; 
Jnmm  v.  Lea,  9  Camp.  521. 
Xf)  Hoadfy  V.  MacUune,  4  M.  & 


Scolt,  340;  Acehal  v.  Laav.  id.  217. 
10  BiBg.  376^  4  M.  &  gj.  gl7.     i 
idnm  which  is  ailent  as  to 


me- 


support  a  count  alleging  a 


et  at  tne  shipping  gnfie;  ngf 
the  parol  evidence  dififilfiS^^ 


coDtract 

whgne —  r-     ■  - 

coptittet  at  the  shipping  price,  wiU  U^ 
Wider  a  count  for  lypods  bargained  aOT 
agM.  prore  iTcontract  at  a  r< 
pnce.  Id. ;  Knapp  v.  Harden^  1  Gale, 
47. 

{g)    Stark.  £v.550;  ante,  104;  4 
Bio.  C.  C*  515;  Mtre*  t.  JnieJ/,  3 


WiU.  875;  Fawdl  v.  Edmonds,  12 
East,  6;  per  Best^  C.  J..  Morlev  v. 
Bootkby,  3  Bing.  112 ;  Lewis  v.  Jones, 


4  B.  &  C.  566 ;  6  D.  &  R.  567,  S.  C; 
per  Penman,  C.  J..  Cossv.  Lord  Nu- 
gerU,  5  B.  &  Ad.  64.  ^5;  2  J^ev.TF 
Man.  39. 

(/i)  Preston  v.  Mereeau,  2  Bla.  R. 
1249. 

(t)  Rich  V.  Jackson,  4  Bro.  Ch.  C. 
515;  6  Ves.  3S4,  note,  8.  C. 

(k)  Lord  Imham  y.  CIM,  1  Bro. 
C.  C.  92;  Fortmore  v.  Morriss  2 
id,  219;  Haynes  v.  Hare,  1  H.  Bla* 
659. 
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sequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of  theff 
written  agreement  (Z).  ^  l| 

^  Where  the  whole  matter  passes  in  parol,  all  that  passes  may 
sometimes  be  taken  together,  as  forming  parcel  of  the  contract, 
though  not  always ;  because  matter  talked  of  at  the  commence- 
ment of  a  bargain  may  be  excluded  by  the  language  used  at  its 
termination.  But  if  the  contract  be  in  the  end  reduced  into 
writing,  nothing  which  is  not  found  in  the  writing  can  be  consi- 
dered jis  a  part  of  the  contract.  A  matter  antecedent  to  and 
dehors  the  writing,  may,  in  some  cases,  be  received  in  evidence, 
as  showing  the  inducement  to  the  contract  (m) ;  such  as  a  repre- 
sentation of  some  particular  quality,  or  incident,  to  the  thing  sold. 
But  the  buyer  is  not  at  liberty  to  show  such  a  representation 
unless  he  can  show  that  the  seller,  by  some  frauds  prevented  him 
from  discovering  a  fault  which  he,  the  seller,  knew  to  exist  (njj 
Parol  evidence  is,  however,  admissible  to  show  the  circumstances 
and  situation  of  the  parties  to  a  contract  at  the  time  it  was  made, 
so  as  to  assist  the  jury  in  determining  on  the  reasQnabl^i^e^s  of 
the  time  within  which  such  contract  has  been  performed  (o). 
...  ^         .  Printed  rules  fixed  to  the  walls  of  a  horse  bazaar,  limiting  a 

7  ^  vendor's  liability  on  a  warranty  of  a  horse  to  a  certain  time,  are 
admissible  in  evidence,  and  binding  on  vendee,  there  being  some 
evidence  of  his  having  had  notice  of  such  rules  {p).  So  a  hand 
bill  circulated  in  an  auction-room,  on  the  sale  of  realty,  is  ad- 
missible  to  apply  the  words  of  a  deed  conveying  the  property 

sold  to  the  vendee  (9). 

But  there  are  instances  in  which  additional  matter  may  be  sub-, 

stantiated  by  parol  testimony,  and  shall  not  be  excluded  by  the 


existence  of  a  written  agreement  (r);  as  if  the  additional  terms 
constitute,  in  fact,  a  new  subsequent  agreement,  incorporating  the] 


(/)  Per  Lord  Penman.  Goit  y. 
Lord  Nufieni,  5  b.  as  Ad.  64  ;  per 
Lord  Abmger,  Adams  v.  WordUjfj  1 
Mee.  &  W.  380 ;  1  Tyr.  &  G.  620, 
S.  C. 

(m)  Reaif  v.  Richardson^  2  C.  M. 
&  R.  436  427. 

(n)  Per  AbboUX.  J..  Kainv.  Old. 
2  B.  &  ^;  634 1  4  D.  &  li.  60.  S.  U. ; 
rUnn  V.  lobin,  1  M.&  M.367;  Lewis 
V.  Jones,  4  B.  &  C.  506 ;  6  D.  &  R. 
567,  S.  C.  Verbal  declarations  of 
auctioneers  at  sales  not  admissible  in 


contradiction  to  written  conditions. 
1  H.  B.  289 ;  1  Ves.  516 ;  1  V.  &  B. 
524,  378;  3  Mer.  53;  12  East,  6. 
See  also  Skelton  v.  Lhuts,  2  C.  &  Jer. 
411. 

(o)  Eilis  V.  r^o^fffp-<gffi  ^  ^^'  ^  ^^- 
445,        - 

(/?)  Bywater  y.  Richardson,  1  A.  & 
£.  508. 

(q)  Murley  v.  M*I}ermott,  3  Nev. 
&  P.  356,  ante,  105. 

(r)  2  Stark.  £?.  551,  555. 
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llformer  written  terms,  or  continuing  or  discharging  the  former 
contract ;  or  amount  to^a  substantive  collateral  agreement  («),  or 
a  substitute  agreement,  by  way  of  accord  and  satisfaction  (t). 

It  may  frequently  happen  that  a  written  memorandum  was  not 
intended  to  contain,  and  does  not  purport  in  itself  to  comprise,  ^^A^z-^iya^**^ 
all  the  terms  ofa  contract ;  where,  fcy  statute^  writing  is  required JK/y^JtS^p^ 
to  create  a  valid  contract,  it  would  seem  that  parol  evidence  can-'j^^^^^^^' 
not  be  received  that  there  were  additional  terms ;  but  where  ^^l^[J^^^%i^ 
writing  is  not  required,  it  appears  that  oral  proof  of  T  distinct  ^?»*v  '^J^ 
parol  contract,  relative  to  terms  not  noticed  in  the  written  memo-  ^^^^^^ff^^^ 
randum,  and  showing  that  the  memorandum  was  confined  to  one  ^ 


part  only  5F  the  transaction,  may  be  received  (w).  Thus,  where  -^^ 
there  was  a  written  contract  ''for  the  hire  of  a  horse  for  si?^  i^JC^ 
weeks  at  two  guineas,"  Lord  Ellenbor<mgh  permitted  parol  testi-  'V^^  ui^ 
mony  to  be  given,  that  at  the  time  of  the  hiring  it  was  expressly  t^u(?Z.  ^'uy 
stipulated  that  as  the  horse  was  used  to  shy,  the  hirer,  if  he  took  ^T^'^^*'*T^ 
hioDy  should  be  liable  to  all  accidents  (j).    And  collateral  terms      ^  *^ 

may  be  ingrafted  by  parol  upon  an  agreement  in  writing,  which 
is  entirely  silent  (y)  upon  the  subject  of  such  terms^  iX  the  new /■!:,>&  yL^^ 
matter  be  supported  by  some  known  custom,  or  general  under-  ^^§f^^  ^ 
standing  (z).  ""  I^^XLnn^t^ 

This  is  a  tacit  annexation  of  terms,  which  are  not  inconsistent  jTj^^^^^^ 
with,  but  rather  support,  the  general  transaction  between  the  '         * 

parties ;  and  which  terms,  it  is  to  be  presumed,  they  necessarily 
had  in  their  contemplation  when  the  agreement  was  formed. 

As  an  illustration  of  this  rule,  may  be  noticed  the  cases  of  a 
custom  of  the  country  in  relation  to  the  tenancy  of  farms,  that  the 
tenant  shall  have  the  away-going  crop  (a);  or  shall,  in  the  last 
year,  till  and  cultivate  the  land,  being  paid  a  compensation  {b); 
and  the  instance  of  a  custom  that  a  heriot  shall  be  paid  on  the 
death  of  a  tenant  for  life  (c) — customs  which  shall  impliedly  pre* 


>Cifc/t>i»%^^^-^ 


81  9  Stark.  £v.  55 1, 555 ;  Granville 
wckeu  of  Beaufort,  1  P.  W.  1 14; 
3  Vera .  648.  See  White  v.  Parkin,  1 2 
East,  578 ;  per  Lord  Abinger,  Adams 
T.  WordUy,  1  Mee.  &  W.  380. 

(/)  Ti^lor  ▼.  nUlary,  1  C.  M.  & 
B.  741 ;  6  Tyrw.  373 ;  1  Gale,  22,  S. 
C;  Patmort  ▼.  Colbum,  1  C.  M.  & 
R.65. 

(s)  Id.;  3  SUrk.  £v.  573;  Phillips 
£▼.772, 8th  ed. 

(')  J^y  V-   Wakojif  1  Stark.  It. 


267;  and  see  Knappy.  Harden,  1  Gale, 
47. 

{y)  Wehh  v.  Plummer,  2  B.  &  Aid. 
746. 

(z)  Holding  v.  PigoU,  2  Stark.  £v. 
1076. 

(a)  Wigglesworlh  v.  Dalliion^  1  B. 
&  B.  294. 

{h)  DeUbu  y.  Hint,  3  Moo.  536; 
Senior  r,  Armytage,  Uolt,  N.  P.  R. 
197. 

(c)  White  y.Sayer,P$]m.ZXi. 


no 


OF  PAROL  EVIDENCE  TO  CONTRADICT,  8tC., 


vail ;  there  being  nothing  on  the  subject  in  the  kase^  or  other 
written  instrument,  between  the  parties,  to  controul  the  opera- 
tion [d).  And  it  has  recently  been  decided,  that  if  a  lease  contain 
no  stipulations  as  to  the  mode  of  quitting ^  the  off-going  tenant  is 
entitled  to  his  away-going  crop,  according  to  the  custom  of  the 
country,  even  though  the  terms  of  holding  may  be  inconsistent 
with  such  a  custom  («)• 

So,  if  a  written  instrument  proffered  as  evidence  of  a  collateral 
feet  has,  in  the  particular  instance,  no  exclusive  operation,  parol 
evidence  may  give  it  a  particular  operation  (/). 

t  has  been  held  that  parol  evidence  is  admissible  to  show  that 
a  legacy  was  not  intended  in  satisfaction  of  a  debt  {g)»  Such 
evidence  only  rebuts  a  legal  presumption  raised  by  extrinsic 
evidence  (A)« 

And  the  law  leans  against  the  destruction  of  an  instrument  by 
reason  of  uncertainty ;  and  presumptively  attaches  to  it  those 
conse(||uences  and  incidents  which,  in  common  sense,  are  appur*- 
tenant  to  itsterms ;  and  which  the  parties  must  have  understood^ 
and  intended  should  be  attached  thereto  (i). 

Thus  ifj  on  a  written  contract  for  the  sale  of  goods,  no  time  be 
provided%r  the  delivery/^the  law  adds  the  term  (i),  that  they  be 
delivered  Vithin  a  reasonable  time';  and  in  the  case  of  a  written 
contract,^  for  the  manufacture^^of  goods,  if  fto  price  be  at  the  time 
agreed  upon,  the  inference  isj  that  they  were  to  be  manufactured 
for  a  reasonable  pricet/);  and  a'  promise  to  pav  i8_implied,  al- 
though no  such  engagement  be  expressly  mentioned. 
1     Where  an  existing  written  contract  is  once  proved,  questionSi^ 
may  arise  as  to  the  admissibility  of  evidence  to  show  that  the  par-l 
ties  have  subsequently  consented  to  vary  it.    Such  evidence  is  not 
open  to  the  objection  which  is  made  to  contemporaneous  parol 


evidence,  namely,  that  it  is  offered  in  opposition  to  that  written 
evidence  to  which,  by  the  policy  of  the  law,  a  gi'eater  degree  of 


(J)  Ante,  26. 

(c)  Holding  v.  Figott,  5  M.  &  P. 
427 ;  7  Bing.  465 ;  Button  v.  Warren, 
1  M.  &  W.  466 ;  1  Tyr.  &  G.  646,  S. 
C;  Roberts  v.  Barker,  1  C.  &  M. 
808 ;  3  Tyr.  945,  S.  C,  ante,  26.  See 
poit,  Index,  Away-Going  Crops. 

(J)  2SUrk.  E?.  558.^ 

(g)  Cuthbert  v.  Peacock,  2  Vern. 
593.  But  see  3  P.  Wms.  35S,  FawUr 
V.  Fowler, 

(A)  2  Stark.  Ev.  568,  cites  1  Wils. 
313;  Dougl.  40;  1  Stra.  568. 


(t)  **  Agreements  bind  not  only  as 
to  what  is  expressed  therein,  but  fur- 
ther, as  regards  all  the  consequences 
ivhich  equity,  usage,  or  law  attribute, 
to  an  obligation  by  its  nature."  Code 
Napoleon,  or  French  Civil  Code,  bk, 
3,  tit.  3,  sec.  1,  art.  1135,  and  sec.  5, 
art.  1 160.    See  also,  ante,  98. 

(k)  See  Greaves  y.  AshUn,S  Camp. 
426.  See  ante,  16 ;  Ellis  y,  Thomp^ 
iron   3M:&W.  4y. 

'  (t)  Hoadfyy,  Maclame,  4  M.  &^. 
340.  f^/itU-i,^^  ^ 
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weight  is  attached,  than  to  the  uncertain  and  slippery  memory  of 
witnesses.  In  general,  such  evidence  of  a  subsequent  alteration 
of  the  terms  of  a  written  agreement  is  receivable  in  evidence. 
Where  the  defendant  agreed  by  a  written  contract,  iiot  under 
ieal,  to  purchase  of  the  plaintiffs  three  hundred  hogs  of  bacon,  to 
be  delivered  at  the  fixed  times,  and  in  specified  quantities ;  and 
after  a  part  of  the  bacon  had  been  delivered,  requested  the 
phdntifi^,  as  the  sale  was  dull,  not  to  press  the  delivery  of  the 
residue,  to  which  the  plaintifis  assented ;  it  was  held,  that  this  was 
to  be  understood  only  as  a  parol  dispensation  of  the  performance 
of  the  original  contract,  in  respect  to  the  times  of  the  delivery ; 
and  therefore  was  not  affected  by  the  statute  of  frauds :  and  the 
defendant  was  held  liable  for  not  accepting  the  residue  within  a 
reasonable  time  afterwards.  Lord  JEUenborough  said,  "  If  this 
agreement  had  been  varied  by  parol,  I  should  have  thought  that 
there  would  have  been  strong  ground  for  excluding  the  parol 
evidence.  But  here,  what  has  been  done  is  only  in  performance 
of  the  original  contract.  It  is  a  substituted  performance ;  the 
original  contract  remains  (m).'' 

So  in  Hoadly  v.  MacUune  (n),  it  was  laid  down,  that  in  the 
ease  of  a  contract  for  the  sale  of  goods,  to  be  manufactured,  and 
alterations  or  additions  are  made  during  the  progress  of  the  work, 
such  alterations  or  additions  need  not  be  made  the  subject  of  a 
distinct  contract  in  writing. 

It  should  seem,  however,  to  be  the  object  of  the  statutes  which 
make  writing  necessary  to  the  validity  of  certain  contracts,  that 
all  oral  evidence  as  to  them  should  be  excluded,  and  that  they 
must  be  proved  by  writing  only  (n). 

Where  the  day  for  completing  the  purchase  of  an  interest  in 
land  is  inserted  in  a  written  contract^  cannot  be  waived  by  oral 
agreement,  and  another  day  be  auba^tuteJ  in  its  place  (o).     Such 


(m)  Cuffy.  Penn,  1  M.  &  Selw.  21. 
See  sdso  Wcarien  v.  Stagg,  cited  3  T. 
R.  591 ;  Thrush  v.  Roo^y  1  Esp.  R. 
63;  Stark.  £v.  774,  note;  Phillipps 
Ev.  774,  ted  vide  per  Cur.  Gou  v. 
Lord  Nusent.5  B.  &  Ad.  67:  2  Nev. 
&  M.  28 ;  and  see  Alexander  v»  Ggrd- 
ner,  1  Scott,  281 ;  1  Hing.  jN.  07680. 
1^%  to  dispensing  in  /o/o  with  a  written 
agreement,  by  a  new  parol  agreement 
to  rescind,  &&,  or  accord  and  satisfac- 


tion, see  po$t,  Index,  Accord  and  Sa- 
tisfaction. 
*(n)  Per  cur.  Gou  v.  Lord  Nugent^ 

5  B.  &  Ad.  58,  67;  Rippinghall  v. 
L/oyrf,  5  B.  &  Ad.  742.  As  to  varia- 
tions in  building  contracts,  see  per 
TIn3al,  C.  J.  in  Jackson  v.  Galloway, 

6  Scott,  792 ;  5  Bing.  N.  C.  75,  S.  C. 
(o)  Stawell T. Robinson,^  Bing, N. 

C.  928;  5  Scott.  196,  SJ.  C;  Marvev 
▼.  Grabham,  5  Ad.  &  E.  61. 


/£^ 


fiu^^ 


a  substitutiorTwould  ''  virtually  and  substantially  allow  an  action  || 
to  be  brought  on  an  agreement,  relating  to  the  sale  of  landj  jl 
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partly  in  writing,  signed  by  the  parties^  and  partly  not  in  writings 
but  by  parol  only/*  and  would  amount  to  a  contravention  of  the| 
statute  of  frauds  (i?). 


With  respect  to  the  general  question,  whether  a  contract  in 
writinfTy  aji^  required  to  be  so  by  the  statute  of  frauds,  can  be 
wholly  waived  by  subsequent  oral  agreementj  the  dictum  of  the 
court  in  the  case  of  Goss  v.  Lord  Nugent  {q\  is  in  favour  of  the 
validity  of  such  a  waiver*  ^'  As  there  is  no  clause  in  the  act  (the 
statute  of  frauds)  which  requires  the  dissolution  of  such  contracts 
to  be  in  writing,  it  should  rather  seem  that  a  written  contract 
concerning  the  sale  of  lands,  may  still  be  waived  and  abandoned 
by  a  new  agreement  not  in  writing,  and  so  as  to  prevent  either 
party  from  recovering  on  the  contract  which  was  in  writing.'*  In 
the  subsequent  case  oi  Harvey  \»  Grabhamir),  it  is  said  to  have 
been  doubted  in  Ooss  v.  Lord  iVttjygw^,  whether  it  was  competent 
to  the  parties  to  waive  and  abandon  the  whole  of  the  written 
agreement  by  a  subsequent  agreement  not  in  writing. 

Plausible  arguments,  and  some  strong  authorities,  may  cer« 
tainly  be  urged  to  show  that  such  agreement  in  writing  cannot 
be  so  waived  by  parol.  In  the  first  place,  the  original  agreement 
is  valid  only  by  being  in  writing ;  the  statute  of  frauds  is  to  re- 
ceive a  liberal  construction  on  the  principle  laid  down  in  Twyne*8 
case  («) ;  and  the  maxim  nihil  tarn  conveniens  est  natur€di  wqui^ 
tatif  qtutm  rertim  quodque  dissohi  eodem  ligamine  quo  ligatum 
est,  seems  to  be  applicable.  The  ligamen  here  is  the  agreement 
in  writing,  which  if  it  had  been  by  parol,  would,  in  law,  have  been 
no  binding  agreement  at  all.  In  conformity  with  this  view,  it  is 
laid  down  by  Lord  Chancellor  Hardwicke,  in  Bell  v.  Howard  (t), 
"  It  is  certain  that  an  interest  in  land  cannot  be  parted  with  or 
waived  by  naked  parol  without  writing ;  yet  articles  may  be  so 
far  waived,  that  if  the  party  come  into  this  court  to  have  a  spe- 
cific execution  of  them,  such  parol  waiver  will  rebut  the  equity 
which  the  party  before  had,  and  prevent  this  court  from  execut- 
ing them  specifically."  It  is  fully  settled  («),  that  such  parol 
waiver  is  an  answer  to  a 'bill  for  the  specific  performance  of  a 
contract ;  but  even  in  this  case  the  defence  must  be  established 

(/))  Per  cur.  StcweU  v.  Rohhison.  a  (0  9  Mod.  302. 

Bing.  N.  C.  037.  (n)  PrUe  v.  Bifcr,  17  Ves.  356, 

iq)  3  B.  &  Ad.  66.  363,  and  Robinson  v.  Page,  3  Russ. 

(r)  8  Nev.  &  P.  217;  5  Ad.  &  £.  114,  119;  also  Coles  v.  lYecolkick,  9 

61,74.  Ves.  234,  249  a. 

(0  3  Co.  80. 


A  WRITTEN  CONTRACT. 


IIS 


with  the  greatest  clearness  and  precision  ;  ^*  and  the  parties  must 
be  placed  in  the  same  situation  in  which  they  stood  before  the 
contract  was  entered  into." 

It  may  be  laid  down  as  clear,  that  in  general  where  an  obliga* 
rion  is  created  merely  by  simple  contract,  it  may,  whether  re- 
duced into  writing  or  not,  be  entirely  dissolved  bysubsec^uent 
oral  agreement.  As  to  the  contracts,  to  the  validity  of  which 
writing  is  rendered  essential  by  statute,  it  has  never  certainly 
been  decided  that  they  may  be  waived  without  writing;  and 
Lord  Sardwicke^s  dictum  is  as  much  opposed  to  such  a  waiver, 
as  that  of  the  court  in  Goss  v.  Lord  Nugent  seems  to  favour 
it(x). 

In  the  case  of  a  specialty ^  it  is  clear  that  a  subsequent  parol,  ^ 
even  written  agreement,  not  under  seal,  dispensing  with  or  varying 
the  time  or  mode  of  performance  of  an  act  covenanted  toT)e  done, 
cannot  be  pleaded  in  bar  to  an  action  on  the  deed,  for  non-per- 
formance of  the  act  in  the  manner  prescribed  (y). 

It  is  clear  that  parol  evidence  is  always  admissible  to  defeat  a 
deed  or  written  contract,  on  the  ground  of  illegal  consideration, 
duress^OY  fraud;  although  such  oral  testimony  directly  contra- 


\A'h/'^cs,^L^. 


I 


diet  the  statements  in  the  instrument  (z).  This  rule  does  not 
contravene  the  principles  we  have  just  considered ;  as  the  effect 
or  result  of  such  evidence  is,  that  the  instrument  never  had  any 
operation :  and,  on  the  grounds  of  policy  or  necessity,  this  rule 
may  be  supported. 

An  action  on  the  case  is  maintainable  tor  fraudulent  misrepre- 
sentations as  to  the  value  of  a  public-house  business,  &c.,  although 
such  representations  were  not  embodied  in  a  subsequent  written 
agreement  and  conveyance  of  the  premises,  and  could  only  be 
shown  by  parol  evidence  (a). 


(x)  5  B.  &  Ad,  53.  On  this  sub- 
ject see  also  Sugden,  V.  &  P.,  and 
Phill.  Ev.  776, 8th  ed. 

(y)  See  Littler  v.  Holiand,  3  T.  R. 
590 ;  Peytoe'i  Case,  9  Co.  R.  77  b. 
See  Kaye  v.  Waghom,  1  Taunt.  428. 
This  has  no  reference  to  cases,  in  which 
under  a  new  agreement,  though  not 
under  seal,  there  has  been  actual  sa- 
tisfaction to  the  covenantee,  &c. ;  see 
Index,  Accord  and  Sat'uf action. 

(2)  See  the  cases  3  Stark.  Ev.  1015, 
&^c.;2  Id.  128;  Phillipps^s  Ev.  8th 
ed.  757;  Co//mw  v.  BUaitem,  2  Wils. 
347 ;   Williann  v.  Jmi$,  5  B.  &  C. 


110;  per  Holroyd,  J.,  "Rex  v.  luha- 
bitants  of  Northwin^eld,  1  B.  &  Ad. 
912.  As  to  fraud,  see  per  Chamber 
and  Gibbs,  J.,  in  Pickering  v.  Daw- 
ton,  4  Taunt.  779 ;  per  Abbott,  C.  J., 
Kain  v.  Old,  4  D.  &  R.  6 ;  per  Bayley, 
B.  Dobell  V.  Sieveni,  5  D.  &  R.  492 ; 
3  B.  &  C.  623,  S.  C. 

(fl)  Dahell  v.  Steo^^J  B.  fc  C. 
6^:  5  D.  &  R.  490,  S,  C;  Meyer  v. 
£wrM,  4  Camp.  22.  41^0'  >"  the 
caseof  misrepresentation  without  frana 
not  embodied  in  the  written  agree- 
mem,  Ftinn  \7Tobitu  iTOHOef, 
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Section  III. 
CI/*  Stamping  Agreements, 


1.  What  Agreements  require  a  Stamp, 

2.  Of  Stamps  in  case  of  several  Agree- 

ments, 


3.  Of  the  Omission  tostamp  Agreements. 

4.  Of  the  Exemptions  from  the  Stamp 

Duties, 


We  find  in  the  last  general  stamp  act^  55  Geo.  III.  c.  184, 
Schedulei  Part  L,  the  following  provisions  in  regard  to  the  stamp 
duties  on  agreements. 

"  Agreements  or  any  memorandum  or  minute  of  an  agreement, 
in  England  (a),  under  hand  only,  or  made  in  Scotland  without  any 
clause  of  registration,  (and  not  otherwise  charged  in  the  schedule, 
nor  expressly  exempted  from  all  stamp  duty),  where  the  matter 
thereof  ^hsXi  be  of  the  value  of  201,  or  upwards,  whether  the  same 
shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument;  together  with  every  schedule, 
receipt,  or  other  matter,  put  or  indorsed  thereon,  or  annexed 
thereto  (6). 

"  Where  the  same  shall  not  contain  more  than  one 
thousand  and  eighty  words,  (being  the  amount  of 
fifteen  common  law  folios  or  sheets  of  seventy-two 
words  each) £1 

''  And  where  the  same  shall  contain  more  than  one 
thousand  and  eighty  words 

"  And  for  every  entire  quantity  of  one  thousand 
and  eighty  words,  contained  therein,  over  and  above 
the  first  one  thousand  and  eighty  words,  a  further 
progressive  duty  of 

"  Provided  always,  that  where  divers  letters  shall  be  offered  in 

evidence  to  prove  an  agreement  between  the  parties  who  shall 

have  written  such  letters  (c),  it  shall  be  sufficient  if  any  one  {d  ) 

of  such  letters  shall  be  stamped  with  a  duty  of  IZ.  I5s,{e);  al- 


0    0 


1  15    0 


1    5    0 


(a)  As  to  foreign  contracts,  ante,  1, 
ana  Chitty  on  Stamp  Act,  10. 

(b)  See  Wickens  v.  Ecans,  4  C.  & 
P.  359.  This  does  not  apply  to  a 
clause  in  a  former  agreement  referred 
to  only  in  the  second  contract,  Atttoood 
V.  Small,  3  C.  &  P.  208 ;  1  Man.  & 
Ry.  246  ;  7  B.  &  C.  390,  8.  C.  And 
an  indorsement  of  the  parties'  names 
and  dates,  is  not  to  be  counted  in  cal- 
culating the  number  of  words,  Winder 
▼.  JWon,4B.&C.  6G3;  7  D.  &  E. 
185,S.  C;  3  East,  336. 


(c)  See  Stexid  v.  lAddard,  8  Moore, 
2;  1  Ding.  196,  S.C. 

{d)  If  the  first  be  stamped  it  suf- 
fices, and  subsequent  letters  relating 
to  the  same  matter,  and  forming  one 
agreement,  will  be  admissible  in  evi- 
dence without  a  stamp.  Hemming  v. 
Peny,  2  M.  &  P.  375;  Peate  ▼. 
DicJcen,  1  C.  M.  &  K.  424. 

(e)  Query,  whether  a  1/.  stamp  is 
not  enough,  if  all  the  letters  together 
do  not  contain  1080  words  ?  Parkins 
V.  MoraviOf  1  C*  ft  P.  376. 
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though  the  same  shall^  in  the  whole,  contain  twice  the  number  of 
one  thousand  and  eighty  words,  or  upwards/' 

1.  What  Agreements  require  a  Stamp. — In  considering 
what  agreements  requhre  a  stamp,  we  should  advert  to  the  dis- 
tinction, before  pointed  out  (/),  between  simple  contracts  and 
specialties;  contracts  under  seal  are  not  to  be  stamped  as  agree- 
ments, under  the  provisions  in  the  stamp  act  which  have  just 
been  set  out.  They  are  to  be  stamped  as  deeds^  in  reference  to 
the  proyisions  under  that  head  or  title  in  the  act(^). 

TTie  legislature  does  not  require  that  any  agreement  shall  be 
[reduced  into  writing,  in  order  that  it  may  be  stamped.    It  only 


provides,  that  when  in  writing,  though  not  necessarily  so,  a  stamp 
ishall  be  affixed,  or  the  instrument  shall  not  be  receivable  inevi- 


ut  the  late  statute,  9  Geo.  IV.  c.  14,  although  it  renders 
ft  imperative  that  certain  promises,  8cc.,  should  be  put  in  writing, 
exempts  the  writing  thus  required  from  the  operation  of  the  stamp 
act  (A), 
jl     If  the  subject  matter  of  the  agreement  be  of  less  value  than  11 
llgO/.,  no  stamp  is  required.     It  follows  that  agreements,  which  ■ 
fhave  no  reference  to  money  transactions,  and  are  incapable  of 
"*ng  valuecL  by  a  pecuniary  standard  or  estiniate,  are  not  within 


stamp  act.    Therefore,  no  duty  is  payable  on  a  written  con* 


tract  to  marry  (£). 

An  agreement  to  confess  a  judgment  for  more  than  SO/.,  to 
secure  a  less  amount,  need  not  be  stamped  (k).    Where  the  con-  j 
tract  has  for  its  object  as  between  the  parties  thereto,  a  subject 


hich  as  between  them  is  under  the  value  of  20/.,  no  stamp  is 
necessary,  although  the  instrument  may  collaterally  relate  to 


IthiDgg  of  greater  pecuniary  amount.    Thus,  a  carrier^s  receipt  for 
goods  of  more  than  20L  value,  expressing  that  the  carrier  agreed 
to  deliver  the  goods,  "  fire  and  robbery  excepted,  carriage  paid,''  ' 
is  an  agreement  of  less  value  than  20/.,  and  may  be  produced  un-* 
stamped  in  an  action  against  the  carrier  for  the  loss  of  the  goods ;  • 


(/)  Ante,  2,  5. 

(g)  CUnfton  V.  BurteruhaWf  5  B. 
ft  C.  41, 45;  7  D.  &  R.  800,  S.  C; 
ice  Kobinsou  t.  Drybrough,  6  T.  R. 
3  J  7. 

(4)  Sect  8,  see  po§t.  As  to  Ap- 
pfusements  by  brokers  they  are  re* 
quired  to  be  in  writing,  &c ,  but  the 


broker  may,  it  seems,  be  called  as  a 
witness  to  prove  the  value  without  his 
appraisement,  Stafford  v.  Clarke,  1 
C.  &  P.  25. 

(i)  Orford  v.  Cole,  2  Stark.  R.  35J, 
car,  Bayley,  J. 

(k)  Ames  v.  Hill,  2  B.  &  P.  l^O, 


ML. 
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the  price  of  the  carriage,  not  the  value  of  the  goods,  being  the 
primary  subject  matter  of  the  memorandum  (Z).  On  an  appeal 
^j^^TVcTT/S^  against  an  order  of  removal,  the  appellants,  in  order  to  show  that 
/^  jieL-^usJjttZf  the  pauper  served  more  than  forty  days  as  an  apprentice  in  the 
i-iciSc^^2-»/-^  respondent  parish,  with  the  assent  of  his  roaster,  produced  a 

written  paper  purporting  to  certify  that  the  father  of  the  pauper 
agreed  to  give  his  master  eight  shillings  for  the  term  of  his  ap- 
prenticeship. It  was  held,  that  there  being  nothing  to  show  that 
the  value  of  the  subject  matter  of  the  agreement  was  20/.,  it  did 
not  require  a  stamp  (m).  But  where  the  son  of  J.  S.  had  been 
arrested,  and  one  W.  becoming  his  bail,  «/*•  ^S.  signed  an  agree- 
ment to  indemnify  W.  from  all  liability  he  might  incur  in  conse- 
quence, it  was  held  that  such  agreement  required  a  stamp.  One 
of  the  liabilities  to  which  /.  S.  subjected  himself  being  to  pay 
the  debt  for  which  the  son  had  been  arrested,  as  that  must  have 
amounted  to  20Lj  the  subject  matter  of  the  agreement  was  of  that 
value  (n).    It  lies  on  the  party  insisting  that  a  stamp  is  necessary,! | 

I  to  show  that  the  subject  matter  of  the  agreement  wasof  the  value  V 
o[m.(o).  ' 

The  words  of  the  act  are  extremely  comprehensive  as  to  the 
description  or  nature  of  the  memorandum  required  to  be  stamped 
as  an  agreement.  The  duty  is  imposed,  whether  the  memorandum 
be  only  evidence  of  a  contract,  or  be  obligatory  from  its  being 
a  written  instrument. 

Thus  the  MS.  of  an  advertisement  in  the  Gazette,  declaring 
"  that  A.  and  B.  had  agreed  to  dissolve  their  partnership,"  and 
signed  by  them,  must  have  an  agreement  stamp  (  p) :  and  a  stamp 
is  not  rendered  unnecessary  merely  because  the  memorandum  (in 


(/)  IjUham  y.  RutUn/,  1  R.  &  M. 
13.  The reportstales  that  AbboU, C.J. , 
inclined  to  doubt  whether  a  stamp  was 
not  necessary,  but  ruled  otherwise  on 
the  authority  of  Chadwick  v.  SiU$,  id. 
15.  The  latter  was  the  case  of  a 
wharfinger's  receipt  for  goods  *'  to  be 
forwarded."  The  wharfinger  was  sued 
for  the  loss ;  Holroyd,  J.,  at  the  trial, 
doubted  whether  a  stamp  was  not  re- 
quisite, the  goods  being  of  greater  value 
than  20/.,  though  the  wharfage  was 
less,  but  received  the  document  un- 
stamped; and  the  court  held,  on  a 
motion  for  a  new  trial,  thai  the  paper 
was  properly  received.  Serf  qy.  The 
Carriers  Act,  1  W.  4,  c.  68,  s.  3,  pro- 


vides that  a  carrier's  receipt  or  memo- 
randum for  goods,  acknowledging  the 
payment  of  the  increased  rate  of  charge 
or  insurance  payable  under  the  act, 
need  not  be  stamped.  The  act  only 
relates  to  iatid  carriers. 


(wi)  Rex  y.  The  Inhabitants  of  En- 
aerbifj  g  5.  &  Ad.  205. 

{nj   iMf^ley  V.  Smithf  5  B.  &  Ad. 
U17. 

(o)  Id,  206 ;  per  Parke,  J. 

(  p)  May  V.  Smith,  1  Esp.  R.  283  - 
Aliter,  in  the  case  of  a  mere  notice  or 
recital  of  dissolution,  without  words  of 
agreement ;     Jenkins    v.    Blizard,    1 
Stark.  R.  418. 
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itself  perfect  and  signed)  does  not  comprise  or  profess  to  give  all 

the  terms  of  the  contract  (</) ;  as  in  the  case  of  a  written  paper  /g^,^^ 


signed  by  an  auctioneer^  and  delivered  to  the  bidder^  to  whom  ^f^  ^j(/f^ 
lands  were  let  by  auction,  containing  the  description  of  thelands,  -'^    -  '    ' 
the  terms  and  rent,  but  not  the  lessor's  name  (r). 
But  the  instrument  must  purport  to  be  an  agreement^  andjU*.        iM^t'Tt 


binding  as  such  (*) ;  it  need  not  be  stamped,  jf  it  be  merely  evi" 


*^,'MK* 


dence  of  something  the  parties  intended  to  agree  to.    Thereforej(^> . 

a  draft  agreement  for  letting  premises  on  lease,  indorsed  and  ^  -«6V'^  ^ 


signed  by  the  parties  as  follows,  "  We  approve  of  this  draft,'* 

does  not  require  a  stamp.     Lord  Tenterden,  C.  J.,  observed,  that    *±^^^^^*^  t 

it  was  not  evidence  of  an  agreement ;  '^  it  merely  amounted  to  }r^^ 

thb,  that  it  is  evidence  of  something  they  intended  to  agree  to.  Slun 

I  think  that  the  words  *  We  approve  of  the  within  draft'  do  not  xJIaII^'^^X^** 

import  an  agreement;  indeed,  if  they  did,  there  would  never  be  iyZi/yc««*^^'ai 

any  necessity  for  any  other  instrument (0-"    And  it  is  a  general    jEr^l*T;^*7'^f^ 

rule,  that  a  mere  written  proposal  or  offer^  not  amounting  per  se   ^Vi^^e^  ^  f^^ 

to  an  agreement  (u),  and  not  accepted  in  writing,  need  not  be  ^f^^'.'^'^ 


stamped.  Thus  an  estimate  in  writing  of  the  expense  of  certain  ^^^^«*<i-^  a-*^=^ 
work,  not  finally  acceded  to,  may  be  read  in  evidence  in  reduc- 
tion of  plaintiff's  demand  without  a  stamp  (op).  And  where  A*  in 
writing  ofiered  to  H.  to  let  to  him  land,  upon  certain  terms  men- 
tioned in  a  former  written  agreement  between  himself  and  another 
person,  and  this  ofier  was  subsequently  verbally  accepted  by  B. ; 
it  was  held  that  A.'s  written  offer  was  admissible  in  evidence 
without  a  stamp  ( y).  So  where  in  order  to  prove  a  settlement 
by  renting  a  tenement  under  stat.  59  Geo.  III.  c.  50,  the  following 
evidence  of  the  taking  was  given.  A  witness  produced  a  book 
containing  this  entry  unstamped  in  his  hand-writing : — **  Agreed 
with  T.  S.  (the  pauper)  to  have  the  house  in  P.  now  occupied  by 
W.  at  11/.  per  annum,  to  be  paid  quarterly;  quarter's  notice  to 


(q)  See  ante,  109. 

(r)  RamMbt^lomv.  Mortley,  2  M. 
Sdw.  444;  Ramsbottomy,  Tunbridfie, 
id,4Zl :  see  per  Abbott. U.  J,  m  hawk- 
m  V.  Warre,  3  B.  &  C.  697. 

(t)  Per  Patteson,  J.,  JRer  v.  Inha- 
bitants of  67.  Martins,  Leicester,  9 
Ad.  &  £.  215  ;  nor  need  a  document 
be  stamped  as  an  award,  unless  on  the 
fece  of  It  it  appears  to  be  one,  Lyhray 
V.  White,  1  M.  &  W.  435 ;  1  Tyrw.  & 
Gr.  746,  S.  C. ;  Boyd  v.  Emmerwn,  4 


Nev.  &  M.  99;    and  see  Frazer  v, 
Bunn,  8  C.  &  P.  704. 
(t)  Doe  d.  Lamhoume  v.  Pedgriph, 

4  Carr.  &  P.  312,  before  Lord  Tenter- 
den,  C.  J. 

(u)  See  as  to  this,  (tnle,  9, 10,  &c, 
(j)  Penniford  v.  Hamilton,  2  Stark. 
R.  475. 

(y)  Drant  v.  Brown,  3  B.  &  C.  665 ; 

5  D.  &  R.  582,  S.  C.     See  Turner  v. 
Power,  7  B.  &  C.  626. 
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be  given  on  either  side,  to  leave  in  same  repair  as  he  found  it/' 
The  witness  stated  that  he  let  the  house  as  agent  to  the  owner, 
and  that  the  terms  were  reduced  to  writing,  to  prevent  mistake, 
and  signed  by  the  pauper's  wife,  to  bind  her  husband,  who  was  not 
present,  but  there  was  no  other  signature.  The  pauper  occupied, 
and  appeared  to  have  paid  rent  quarterly  for  some  time,  at  the 
rate  above  mentioned :  it  was  held,  that  the  sessions  not  having 
found  that  the  wife  was  authorised  by  the  pauper,  the  above  entry 
was  not  an  agreement  for  a  lease  nor  a  lease,  and  that  the  witness 
might  look  at  it  to  refresh  his  memory  without  its  being  produced 
in  evidence. 

Lord  Denman^  C.  J.,  in  delivering  judgment,  remarked, ''  It 
is  quite  clear,  that  if  this  be  either  a  lease  or  an  agreement  for  a 
lease,  the  sessions  are  wrong ;  but  it  is  a  mere  memorandum  for 
the  purpose  of  preventing  mistakes,  just  as  if  nothing  had  been 
put  down  but  figures.  It  is  true  the  case  states  that  the  writing 
was  signed  by  the  wife,  on  purpose  to  bind  the  husband,  but  it 
does  not  appear  that  she  was  authorised  by  him,  or  that  he  recog- 
nised her  act.  It  is  therefore  neither  a  lease  nor  an  agreement, 
and  consequently  no  stamp  was  necessary  (z).  So  where  a  wit« 
ness  was  called  to  give  parol  evidence  of  a  hiring,  and  on  exami- 
nation stated,  that  at  the  time  of  the  hiring  he  and  the  servant 
went  to  the  chief  constable's  clerk,  who,  in  their  presence,  and  by 
their  direction,  entered  the  terms  of  the  hiring  in  writing,  but  that 
neither  party  signed  the  entry,  but  did  not  state  whether  the 
writing  was  read  over  to  them  or  not :  this  was  held  not  to  be 
sufficient  proof  of  the  contract  having  been  in  writing  to  exclude 
parol  evidence  of  the  terms  (a) ;  and  the  same  principle  is  recog- 
nised in  Lord  Bolton  v.  Tomlin  (i).  So  where  upon  the  letting 
of  premises  to  a  tenant  a  memorandum  of  agreement  was  drawn 
up,  the  terms  of  which  were  read  over  and  assented  to  by  him, 
and  it  was  then  agreed  that  he  should  on  a  future  day  bring  a 
surety,  and  sign  the  agreement ;  neither  of  which  he  ever  did :  it 
was  held  that  the  memorandum  was  not  an  agreement,  but  a  mere 
unaccepted  proposal,  and  that  the  terms  of  the  letting  might 
therefore  be  proved  by  parol  evidence  (c)«     And  this  doctrine  was 


{z)  Rex  V.  Inhabitants  of  St.  Mar-     1  Harr.  &  Wol.  41,  S.  C. 
tin\   Leicester,  2  Ad.  &  E.  210;  4         (b)  1  Nev.  &  P.  240. 
Nev.  &  Man.  202.  (c)  Doe  t.  Cartwright,  3  B.  &  Aid. 


(a)  Rex  Y.  Inhabitants  of  Wrangle,     326. 
2  A.  &  £.  514;  4  Ne?^  ^Man.  375; 
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recognised  in  Hawkins  y,  Warre  {d)f  where  an  unstamped  and 
wuigned  proposal  to  let,  was  received  in  evidence.  In  an  action 
by  a  medical  agent  or  broker,  it  appeared  that  he  had  signified, 
by  means  of  a  printed  prospectus,  the  terms  upon  which  he  ren- 
dered his  services.  The  defendant  afterwards  applied  to  him  for 
his  services :  and  at  the  trial,  the  prospectus,  unstamped,  was 
oflfered  as  evidence  of  the  plaintiff's  terms.  Lord  Ellenborough 
said,  ^^  this  was  a  parol  contract,  adopting  the  terms  of  a  written 
proposition,  previously  existing.  The  prospectus  is  not  evidence 
of  the  agreement  itself,  but  had  performed  its  office  before  the 
parol  agreement  was  entered  into;"  and  the  prospectus  was  read  in 
evidence  («)•  It  is  difficult  to  reconcile  with  these  authorities  the 
dedaion  in  WiUiams  v.  Stauffhton{f).  That  was  an  action  by 
a  schoolmaster  against  a  parent  for  educating  his  child,  and  re- 
vuyving  such  child  without  giving  three  months'  notice.  It  ap- 
pealed that  a  printed  copy  of  a  prospectus,  containing  the  terms 
o{  the  school,  had  been  delivered  by  the  plaintiff  to  the  defend- 
ant, when  he  agreed  to  send  his  child.  The  plaintiff  produced 
a  printed  copy  of  the  prospectus,  stamped  with  an  agreement 
stamp.  It  was  objected  by  the  defendant,  that  this  could  not  be 
received  in  evidence,  since  it  was  not  the  identical  prospectus 
which  had  been  delivered  to  the  defendant  The  latter  pro- 
spectus was  produced  according  to  a  notice  from  plaintiff.  It 
was  then  objected,  "  that  even  such  prospectus,  so  delivered  to 
defendant,  could  not  be  read,  since  it  was  unstamped ;  and  the 
evidence  was  accordingly  rejected." 

In  Turner  v.  Power  {g),  where  a  parol  agreement  was  made 
between  A.  and  B.y  that  the  former  should  let,  and  the  latter 
take,  certain  premises,  upon  the  terms  and  conditions  contained 
in  a  lease  of  the  same  premises,  granted  by  ^.  to  a  former  tenant ; 
it  was  held  that  in  an  action  by  A.  against  £.  for  rent  and  non- 
repair,  the  lease  could  not  be  read  in  evidence,  unless  duly 
stamped.  In  that  casCi  the  written  document  was  not  a  mere 
proposal,  but  was  an  actual  lease;  and  as  it  was  necessary  to  resort 
to  it  and  use  it  as  evidence^  the  Court  decided  they  could  not 
allow  it  to  be  read  without  a  stamp.  In  the  later  case  of  Wallis 
V.  Broadbent  the  declaration  showed  facts  similar  to  those  in  the 


(i)  3  B.  Sc  C.  600;  5  Dowl.  &  R.        (/)  2  Stark.  R.  292. 
512  (g)  7B.&C.625;  M.  &  M.  131^ 

(e)  Ed^ar  v.  Blkk,  1  Stark.  R.  464.     S.  C. 
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case  of  Turner  v*  Power ,  but  the  plaintiff  having  failed  in  proving 
the  express  contract  to  hold  on  the  terms  of  the  old  lease^  it  was 
held  that  he  could  not  rely  on  an  implied  contract  arising  out  of 
the  old  lease  without  putting  it  in  evidence;  and  Coleridge,  J. 
observed^  *'  I  do  not  wish  to  be  bound  to  an  assertion,  that  if  there 
had  been  proof  of  an  express  promise  to  hold  on  the  terms 
contained  in  the  original  instrument,  the  mere  production  of  the 
instrument,  without  proof  of  the  execution  or  stamp,  might  not 
be  sufficient.  But  here  the  promise  is  an  implied  one,  and  that 
makes  it  necessary  to  prove  every  thing  from  which  the  promise 
is  to  be  implied  (A)."  But  where  on  notice  being  given  to  the 
plaintiff  of  a  call  on  certain  mining  shares,  which  he  had  trans- 
ferred to  the  defendant,  his  attorney  wrote  to  the  defendant's 
attorney  to  inquire  whether  the  defendant  was  desirous  of  avoid- 
ing a  forfeiture  of  the  shares  by  authorising  the  plaintiff  to  pay 
the  amount  of  the  call.  The  defendant's  attorney  wrote  in  reply 
authorising  the  plaintiff  to  pay  the  call ;  it  was  held  that  these 
letters  were  not  a  contract  or  evidence  of  a  contract,  and  did  not 
require  a  stamp.  And  Lord  Abinger  observed,  ''this  was  a  mere 
direction  to  pay,  out  of  which  the  law  implies  a  contract.'  The 
letters  contain  no  contract,  nor  are  they  evidence  of  a  contract, 
but  only  evidence  of  the  facts,  out  of  which  the  contract  results, 
namely,  the  direction  to  pay  (t)."  In  most  of  the  former  cases,  the 
documents  proposed  to  be  read  were  imperfect  in  themselves  as 
agreements;  they  were,  and  purported  to  be,  proposals.  And  the 
prospectus  of  the  school  seems  to  fall  within  the  same  principle, 
although  the  parties,  by  their  parol  agreement,  referred  to  and 
adopted  its  terms. 

A  mere  cognovit  in  an  action  (A),  or  an  I.  O.  U.  (/),  not  con- 
taining any  terms  of  agreement,  as  to  pay  by  instalments,  &c-, 
does  not  require  an  agreement  stamp ;  but  an  I.  O.  U.  containing 
terms  of  agreement  must  be  stamped,  as  ''  I.  O.  U.  201.  to  be  paid 
on  the  22d  instant.  fV.  B^  (m).  Nor  need  a  stamp  be  attached 
to  a  simple  admission  of  the  correctness  of  an  account  containing 


{h)  Per  Coleridge,  J.  in  Wallis  v.  vide  Jay  v.  Warren,  1  C.  &  P.  532. 

Broadbenly  4  Ad.  &  E.  877.  (/)  Fisher  v.  Leslie^  1  Esp.  R,  426 ; 

(i)  Parker  v.  Dubois,  1  M.  &  W.  Payne  v.  Jenkins,  4  C.   &  P.  324  ; 

30;  1  Tyrw.  &  G.  243,  S.  C.  Israel  v.  Israel,  1  Camp.  499. 

(A:)  Ames  v.  HiU,  2  B.  &  P.  150;  (m)  Brooks  v,  Elkins,  2  M.  &  W. 

Hcwrdon  v.  Swaby,  4  East,  188.    Sed  74. 
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various  items  (it) ;  or  a  mere  achnowledginent  of  the  receipt  by 
way  of  deposit,  &c.j  of  money  or  bills,  to  be  holden  for  the 
party  depositing,  or  to  do  some  act  therewith,  which  by  law  the 
receiver,  as  agent  or  attorney,  &c.,  would  be  bound  to  do  (o)« 
Thus  a  mere  acknowledgment  of  having  received  money  by  a 
bill  for  a  particular  purpose, "  which,  when  paid,  would  exonerate 
the  party  paying,"  does  not  require  an  agreement  stamp;  but  may 
be  given  in  evidence  if  on  a  receipt  stamp  {p).    The  plaintiff 
having  deposited  money  in  the  hands  of  the  defendant,  received 
from  him  the  following  memorandum : — **  Mr.  T.  has  left  in  my 
hands  9001. ;"  and  in  an  action  to  recover  that  money,  it  was  held 
that  no  stamp  was  necessary  {q) ;  and  an  instrument  in  this  form, 
''  Mr.  H.  has  advanced  me  12Z.  on  furniture  delivered  to  him  at 
Stratford/'  does  not  require  a  stamp,  it  is  merely  an  acknowledg- 
ment that  money  has  been  advanced  (r).     So  in  an  action  for  not 
returning  bills  deposited  with  the  defendant,  the  following  memo- 
randum, signed  by  the  defendant,  was  held  to  be  admissible  in 
evidence,  though  unstamped : — ''  I  have  in  my  hands  three  bills, 
which  amount  to  ISO/.  10«.  6c/.,  which  I  have  to  get  discounted, 
or  return  on  demand'*  («).     And  a  memorandum  in  these  words : 
— "  1  have  received  a  bill  of  exchange,  which  I  hold  as  your 
attorney,  to  recover  the  value  of  from  the  parties,  or  to  make 
such  other  arrangement  for  your  benefit,  as  may  appear  to  me,  in 
my  professional  character,  reasonable  and  proper,"  was  held  to 
be  admissible  in  evidence  without  any  stamp  (0*     So  a  memo- 
randum merely  expressing  the  consent  of  the  indorser  of  a  bill, 
that  time  should  be  given  to  the  acceptor,  is  not  an  agreement 
requiring  a  stamp  (ti).     Nor  does  the  duty  attach  on  a  letter  from 
an  agent  to  his  principal,  detailing  the  terms  of  a  sale  or  pur- 
chase effected  for  him(x);  nor  upon  a  memorandum,  by  which 
the  owner  of  goods  on  a  wharf  authorised  the  wharfinger  to  sell 


(r)  Weilard  v.  Motty  1  Bing.  134 ; 
7  Moo.  503 ;  2  B.  &  A1.  501,  in  note. 

(o)  Chitty  on  Stamps,  191,  note. 

(/»)  Watkini  v.  Hewlett,  3  Moore, 
211;  1  B.  &B.  1,  S.  C. 

{g)  Tamkins  v.  AMy,  6  B.  &  C. 
541 ;  9  Dowl.  &  R.  543.  See  ezcep- 
tions,  Bawen  t.  JV>x,2  M.  &  R.  167. 

(r)  Huxiejf  v.  OXomwr,  8  C.  &  P. 
204. 


(s)  MuUett  V.  Hutchison,  7  B.  &  C< 
639  ;  3  C.  &  P.  92,  S.  C. 

(0  Langden  v.  Wilson,  2  M.  &  it. 
10;  but  see  Catt  v.  Howard,  3  Stark. 
R  8 

(tf)  Hill  V.  Johnson,  3  C.  &  P.  456 ; 
see  ante,  74. 

(x)  Josej^  V.  Pebrer,  1  C.  &  P. 
341 ;  Tomkins  v.  Savory,  9  B.  &  C. 
704.  As  to  letters  between  merchants, 
see|K»^,  181. 
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them^  and  pay  the  proceeds  to  a  third  person^  in  discharge  of  a 
named  sum  due  for  freight  (^). 

A  mere  attornment  to  a  party  who  succeeds  the  landlord  in 
title,  not  containing  new  terms,  may  not  require  a  stamp;  but 
where  A,  was  tenant  of  premises  under  a  lease  granted  by  £., 
against  whotn  a  sequestration  issued  out  of  Chancery,  and  il.  then 
signed  the  following  instrument : — "  I  hereby  attorn  and  become 
tenant  to  C  as  sequestrator,  and  to  hold  the  premises  for  such 
time,  and  on  snch  conditions,  as  may  be  subsequently  agreed 
upon ;"  it  was  held,  that  this  was  a  new  agreement  to  become 
tenant,  and  required  a  stamp  (z).  But  an  instrument  in  these 
terms : — *'  I  hereby  certify  that  I  remain  in  the  house  No.  3, 
Swinton  Street,  belonging  to  W.  G.,  on  sufierance  only,  and 
agree  to  give  him  immediate  possession  at  any  time  he  may 
require,"  was  held  to  be  a  mere  admission  that  the  house  be- 
longed to  W.  Cr.,  and  not  to  amount  to  an  agreement  for  a 
tenancy,  so  as  to  require  a  stamp ;  Lord  Abinger,  C.  B.,  ob- 
serving, "  it  appears  to  me  that  this  was  a  mere  admission  that  the 
house  was  the  house  of  Goodman^  and  that  he,  the  plaintiff,  had 
no  interest  whatsoever  in  it ;  as  to  the  agreement  to  give  it  up,  that 
followed  as  a  matter  of  course,  no  stipulation  to  give  it  up  was 
necessary  (a)." 

In  ascertaining  what  is  an  agreement  within  the  meaning  of 
the  statute,  attention  must  also  be  directed  to  this  inquiry ;  viz. 
what  is  the  primary  or  leading  object  or  feature  of  the  instru- 
ment. Although  an  instrument  may  appear  at  first  sight  to  be  an 
agreement,  yet  in  its  legal  character  or  effect  it  may  be  other- 
wise. Thus  a  demise  by  memorandum  in  writing  not  under  seal 
is  to  be  viewed  as  a  lease,  not  as  an  agreement,  and  should  be 
stamped  accordingly  (&).  So  an  instrument  in  the  following 
words: — "  I  have  received  the  sum  otSOL  which  I  borrowed  of 
you,  and  I  have  to  be  accountable  for  the  said  sum  with  interest," 
was  held  to  be  an  agreement  and  not  a  promissory  note  (c).  And 
a  memorandum — **  I  acknowledge  to  owe  M.  36/.,  which  I  agree 


{y)  Uumphr^sY,  Briantf^ChP,      tinction  between  a  present  demise, 
157.  and  an  agreement  to  let  in  futuro ; 


CA)mUh  v.  Searell,  8  B.  &  C.  471.  and  Chapman  v.  Black,  4  Bing.  N.  C: 

Barry  ▼.  Goodman,  2  M.  &  W.  187 ;    Hartshorne  v.  Wattan,  5  Bing. 

768. '  N.  C.  477 ;  Alderman  v.  Neate,  4  Mee. 

(ft)  OoodiUle  V.  Wm/,  1  T.  R.  737 ;  &  W.  719. 

see  Chitty,  Stamps,  182.   Pcx^,  Index,  (c)  Home   v.    Redfeam,    4    New 

Landlord  and  Tenaiii^  as  to  the  dis-  Cases,  433 ;  6  Scott,  260,  S.  C. 
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to  pay  as  soon  as  my  circumstances  will  permit/'  is  exempt  from 
duty  as  a  writing  made  necessary  by  Lord  TenterderCs  Act^  9 
Geo.  IV.  c.  14,  s.  8,  it  being  used  merely  for  the  purpose  of 
barring  the  statute  of  limitations,  the  debt  itself  being  proved  by 
other  evidence  {d).  And  although,  as  we  shall  shortly  notice,  a 
contract  for  or  relating  to  the  sale  of  goods  need  not  be  stamped; 
yet  if  the  main  object  of  the  agreement  be  the  obtaining  money 
upon  2L  pledge  of  goods,  though  the  sale  of  them  be  a  subordinate 
term,  the  instrument  must  be  stamped  (e).  So  if  a  bill  of  ex« 
change  express  the  terms  of  an  agreement  between  the  parties 
relative  to  the  sum,  an  agreement  stamp  is  necessary  (/).  Upon 
the  same  principle,  if  the  primary  intention  of  the  parties  to  an 
indenture  were  that  the  instrument  should  be  a  lease,  it  should 
be  stamped  as  such ;  though  as  regards  the  defendant,  a  third 
party  thereto,  it  is  only  a  deed  with  a  covenant  to  pay  rent,  he 
being  no  party  to  the  demUe  (g). 

2.  Of  Stamps  in  Case  of  several  Agreements. 

Of  several  stamps  upon  one  instrument. 

Of  stamping  a  second  agreement,  or  an  agreement  re- 
ferred  to  by  a  distinct  parol  contract. 
The  stamp  act  imposes  a  duty  upon  eocA  agreement  in  writ- 
ing (A) ;  and  if  there  be  several  distinct  contracts,  each  of  20/. 
value  (i),  between  the  same  or  difierent  parties,  upon  one  paper, 
there  must  be  a  separate  stamp  on  that  paper  (A)  for  each  agree- 
ment. Thus  an  instrument  containing  several  distinct  demises  to 
different  persons,  reserving  a  separate  rent  from  each,  must  be 
stamped  according  to  the  aggregate  of  the  stamps  required  for 
the  several  demises  (2).    The  legal  construction  and  effect  of  such 


{d)  MorriiY.  Dixan.^  Ad.  &  £. 

(e)  Smith  v.  Catar,  2  B.  &  Aid.  778. 

(/)  Niekai$on  ▼.  Smith,  3  Stark.  R. 
128;  Smith  v.  Nightinealey  2  id.  375; 
Jyrey  ▼.  FearnsideSy  4  M.  &  W.  168 ; 
Wiu  T.  Charlton,  4  Ad.  &  £.  786; 
in  that  case  the  instrument  was  al- 
lowed to  operate  as  a  note  and  a 
mortgage,  being  stamped  as  botlu 

(g)  Price  V.  Thomas,  2  B.  &  Ad. 
218. 

(A)  As  to  stamping  one  of  several 
letters,  an^y  114. 

(i)  Rooti  ▼.  Lord  Dormer,  4  B.  & 
Ad.  77.  In  this  case  several  lots  were 
atan  anction  separately  knocked  dowD> 


and  the  purchaser  entered  into  one 
memorandum  agreeing  to  buy  them, 
and  it  was  held  that  as  each  lot  was 
for  less  than  20/.  no  stamp  on  the 
memorandum  was  requisite ;  sed  vide 
Dykes  v.  Blake,  6  Scott,  820 ;  4  New 
Cases,  463,  S.  C. 

{k)  Rex y.  ReekSflA.  Raiym,  1446; 
Stra.  716,  S.  C. 

(/)  Doe  y.  Dc^,  13  East,  241; 
Boatey.  Jackson,  6  Moore,  480;  3  B. 
&  B.  185,  S.  C. ;  Waddington  v.  Franr 
cis,  5  Esp.  R.  182 ;  Chitty,  Stamp,  16, 
&c.  A  aemise  to  one  parly  of  diflferent 
premises,  at  distinct  rents,  requires  but 
one  stamp,  if  it  was  bond  fide  bat  one 
traosactioDi  Boose  v.  Jackson. 
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an  instrument  ai'e,  that  eacli  party  is  severally^  not  jointlyi  re- 
sponsible; and  there  is  no  community  of  interest  or  subject  matter. 
If^  howeveri  there  be  but  one  subject  matter  for  an  agreement, 
and  each  party's  interest  relate  to  such  subject  matter,  so  that  the 
contract  substantially  relates  to  and  comprehends  but  one  transac- 
tion, although  in  respect  of  the  contractors  each  subjects  himself 
to  a  separate  liability,  or  consults  his  own  interests  only,  one 
stamp  will  suffice.  Thus  an  agreement  by  several  persons  for  a 
subscription  to  one  common  fundi  or  for  one  common  purpose^  in 
which  each  is  interested,  though  not  jointly,  although  several  as 
to  each,  requires  but  one  stamp  (m).  As  in  the  instance  of  an 
agreement  as  to  prize  shares  (n),  or  a  submission  by  several  un- 
derwriters to  arbitration  of  a  disputed  claim  on  a  policy  (o).  So 
where  ^.,  jB.,  and  C.  severally  and  respectively  undertook,  in 
consideration  of  E.  discharging  a  debt  of  200/.  due  from  i^.,  to 
indemnify  E,  to  the  extent  of  50/.  from  each,  to  be  paid  severally, 
together  with  a  fourth  part  of  the  costs  ;  and  they  further  under- 
took severally  to  execute  a  certain  bond,  it  was  held  one  stamp 
was  sufficient  (^). 

And  a  deed  by  which  an  apprentice  was  bound  for  seven  years, 
viz.  to  A.  for  four  years,  and  to  B,  for  three  years,  to  learn  dif- 
ferent trades,  being  but  one  transaction,  was  held  to  require  one 
stamp  only  (y).  In  Wise  v.  Charlton  (r),  an  instrument  was 
allowed  to  operate  as  a  promissory  note  and  also  as  a  mortgage, 
it  having  been  duly  stamped  as  both. 

Where  an  agreement  is  complete,  any  further  agreement  in 
writing  between  the  parties,  even  upon  the  same  paper,  and 
although  it  has  a  direct  and  express  reference  to  the  first  con- 
tract, must  be  stamped.  As  if  there  be  a  written  agreement  for 
a  wager,  and  then  by  another  memorandum  indorsed  upon  the 
first  contract,  the  parties  consent  that  the  bet  shall  be  doubled, 
the  second  memorandum  requires  a  stamp  {s\  It  seems  that  if 
the  first  contract  be  left  in  full  operation,  and  be  not  varied  or 
affected  by  the  second,  the  stamp  upon  the  paper  will  suffice  for 

{m)  DavUv,  WilliamSy t3EH9iy232;  (p)  RamsboUom  v.  Davis,  7  Dowl. 

Bowen    v.   Ashby,   1   New   R.  274;  173;  4  M.  &  W.  584;  Annandale  v. 

Cook  V.  Jones,  15  East,  237.  Pattison,  9  B.  &  C.  919. 

(n)  Baker  v.  Jardine,  13  East,  235,  (q)  Rex  v.  Louth,  8  B.  &  C.  247; 

n.  (5);  238,  n.  (a).  2  Man.  &  R.  273. 

(o)  Goodson  v.   Forbes,  6   Taunt.  (r)  4  Ad.  &  E.  786. 

171 ;  1  Marsh.  525,  S.  C.   See  Chitty,  (s)  Robson  v.  Hall,  Peak,  R.  isa 
Stamps,  18, 21 ;  4  Camp.  80. 
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proof  of  the  first  agreement.  Thus,  in  the  above  instance,  the 
first  wager  might  perhaps  be  proved  upon  the  first  memorandum, 
although  the  second  were  not  stamped  (0*  But  where  parties 
enter  into  a  written  agreement  duly  stamped,  and  write  on  the 
face,  or  even  indorse  terms  on  the  back  of  it,  varying  the  original 
agreement,  such  new  terms  will  not  be  admissible  in  evidence 
without  a  fresh  stamp,  and  the  new  contract,  or  introduction  of 
such  fresh  terms,  must  be  considered  as  putting  an  end  to  the 
first  contract ;  and  therefore  the  plaintiff  cannot  recover  upon 
either,  the  second  being  unstamped.  This  was  decided  in  Reed 
V.  Deare  (ii).  The  Court  there  said,  that  they  would  look  at 
the  second  unstamped  contract,  to  ascertain  whether  it  related  to 
the  subject  matter  of  the  action.  And  LittledaUy  J.  observed, 
that  he  thought  the  rule  would  be  the  same,  even  if  the  further 
contract,  varying  the  first,  were  upon  a  different  paper.  But  the 
re-executing  a  release  to  a  witness  before  delivery  does  not 
render  a  fresh  stamp  necessary  (x). 

We  have  before  observed,  that  if  a  parol  agreement  be  made, 
expressly  referring  to  a  former  written  contract,  as  to  take  pre- 
noises  "  upon  the  terms  of  a  former  demise,"  &c.,  the  written 
instrument  must  be  produced,  and  cannot  be  read  unless  it  be 
stamped,  although  it  was  not  made  between  the  same  parties  {y). 

In  an  action  by  a  builder  for  extra  work  to  a  house  and 
premises,  that  is,  for  work  done  beyond  and  independently  of  a 
written  contract  for  rebuilding  the  house  at  a  certain  sum,  it 
appeared,  on  cross-examination  of  the  plaintifif's  witnesses,  that 
the  written  instrument,  which  was  in  court,  was  unstamped.  Lord 
Tenterden  held  that  the  plaintiff  could  not  proceed,  without 
putting  the  original  written  agreement  regularly  in  evidence; 
and  the  plaintifiT  was  nonsuited.  A  motion  was  made  in  the 
following  term  to  set  aside  this  nonsuit,  but  the  Court  refused  the 
rule.  Parkey  J.  intimated,  that  in  this  case  the  production  of  the 
written  contract  might  be  of  great  importance,  even  with  respect 
to  the  extra  work,  as  furnishing  some  evidence  between  the  parties 
as  to  the  rate  at  which  work  should  be  paid  for.  Lord  Tenter- 
den,  C.  J.  observed,  with  respect  to  the  argument  that  the  judge 


(0  Ttobtonr.  Hall,  Peak,  R.  128.  (x)  Spicer  y.  Burgets,  1   C.  M.& 

(h)  7  B.  &  C.  S61 ;  6  East,  309;  R.  129.     In  that  case  it  was  doubted 

9  id.  351,     As  to  effect  of  adding  a  whether  one  stamp  on  a  release  to 

name  to  a  joint  and  several  note,  see  two  witnesses  was  sufiicient. 

Caiian  ▼.  Simpson^  3  Nev.  &  P.  248,  (y)  Ante,  1 19.     As  to  reading  an 

8  Ad.  &  E.  136,  S.  C.  unstamped  proposal,  id. 


136 


OF  STAMPING  AGREEMENTS. 


might  look  at  the  agreement  to  see  whether  it  referred  to  the  items 
claimed  to  be  recovered  independently  of  it|  that  the  inconveni- 
ence of  such  a  course  would  be  very  great ;  as  it  might  impose 
upon  a  judge  the  necessity  of  looking  repeatedly  through  a  long 
agreement,  to  see  whether  it  contained  provisions  applicable  in 
any  degree  to  fifty  or  sixty  items,  which  a  party  claimed  to  recover 
independently  of  it  (z). 


3.  Of  the  Omission  to  stamp  an  Agreement. 

Effect  of  the  omission  to  stamp  an  agreement. 
Of  stamping  it  afterwards. 
Of  restamping. 

An  agreement  in  writing  is  not  absolutely  void  because  it  was 
not  stamped  when  it  was  made.  The  statutes  merely  provide 
that  the  instrument  shall  not  be  admissible  in  evidence  at  law, 
or  in  equity,  unless  it  be  stamped  when  produced  (a). 

An  unstamped  agreement  cannot  be  read  in  evidence,  so  as  to 
liave  any  legal  operation  in  assisting  to  establish  a  claim,  al- 
though it  has  expired,  or  has  relation  to  third  parties  only  {b). 

If,  in  an  action,  it  clearly  appear  on  the  plaintiff's  oum  showing  ^ 
or  on  cross-examination  of  his  witnesses,  that  there  is  a  written 
agreement  between  the  parties,  which  has  direct  reference  to  the 
subjectp-matter  of  the  action,  and  contains  the  whole  or  some  of 
the  stipulations  of  the  parties  upon  the  matter  (c),  the  instrument 
must  be  produced  by  the  plaintiff  duly  stamped.  Thus,  in  an 
action  for  use  and  occupation,  &c.,  it  appearing  upon  the  plain- 
tiff's case,  that  there  was  a  written  demise  of  the  premises  between 
the  parties,  the  plaintiff  was  nonsuited  for  not  producing  it 
stamped;  for  it  might  contain  stipulations  which  would  defeat 
the  action,  and  was  the  best  evidence  of  the  terms  of  holding  {d). 
But  if  the  plaintiff  can  get  through  his  case  without  showing 


(z)  Vincent  Y,  Cole,  1  M.  &  M.  257 ; 
3  C.  &  P.  481,  S.  C.  Recognised  by 
Parke,  J.  ia  Fielder  v.  Jlay,  6  Bing. 
336. 

(a)  Chitty,  Stamps,  41 ;  Rex  v. 
Chester,  Stra.  624 ;  6  Mod.  364,  S.  C. ; 
23  Geo.  3,  c.  58,  s.  12.  Beeper  Ten- 
terden,  C.  J.,  Jardine  v.  Payne,  1  B. 
&  Ad.  670;  see  j90S/,  1^8,  note  (/). 

(ft)  Hex  v.  Bedford,  6  T.  R.  452 ; 
Turner  v.  Power,  7  B.  &  C.  625. 

(c)  See  Ooey.  Morriif  19  East,  937; 


Rex  V.  Pendleton,  15  East,  455.  Tlie 
court  may  look  at  the  instrument,  to 
ascertain  whether  it  relates  to  tlie  sub- 
ject-matter, or  is  properly  stamped, 
when,  vide  id.,  and  Jardine  v.  Payne, 
1  B.  &  Ad.  670,  per  Tenterden,  C.  J. ; 
Gregory  v.  Fraser,  3  Camp.  454. 

(a)  Bretoer  v.  Palmer,*  S  Esp.  R. 
213;  Hodget  v.  Drakeford,  1  New  R. 
273 ;  Fenn  v.  Griffiths,  6  Bing.  533 ; 
4  M.  &  P.  299,  S.  C. 
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that  there  is  a  written  agreement,  he  cannot  afterwards  be  called 
upon  to  produce  it  (e).  And  since  the  6  Geo.  IV.  c.  67,  s.  2  (/), 
a  settlement  by  renting  a  tenement  can  only  be  acquired  where 
the  same  has  been  bon&fide  rented /or  a  year^  at  10/.  a  year^  so 
that  it  is  necessary  to  ascertain  the  terms  of  holding ;  it  is  essen- 
tial in  a  settlement  case  of  Hiat  description  to  produce  the  written 
demise  {g).  The  Court  of  Common  Pleas,  in  the  case  of  Stro- 
ther  V.  Barr  (A),  were  equally  divided  in  opinion  upon  the  ques- 
tion, whether  in  an  action  for  an  injury  to  the  plaintiff's  reversion 
in  premises,  after  proof  that  the  premises  were  devised  to  the 
pluntiff,  it  could  be  shown  by  oral  testimony,  that  an  occupier 
held  as  his  tenant,  in  order  to  establish  the  reversionary  interest, 
there  being  a  written  demise  to  the  tenant.  In  a  subsequent 
case  (t),  where  the  question  was  not  merely  whether  the  defend- 
ant held  certain  premises,  but  whether  he  held  them  as  tenant  to 
P.,  it  was  held,  that  as  the  defendant  held  under  a  written  agree- 
ment, it  ought  to  be  produced,  and  parol  evidence  of  the  holding 
could  not  be  received. 

The  case  of  Fielder  v.  Ray  (A)  establishes  a  very  important 
rule  upon  this  subject,  namely,  that  afiier  the  plaintiff  has  proved 
by  witnesses  an  express  or  implied  oral  contract,  without  dis- 
closing that  there  was  a  written  agreement,  he  cannot  be  non- 
suited by  the  defendants  producing  an  unstamped  written  in- 
strument, purporting  to  contain  the  terms  of  the  contract.  In 
such  case  the  defendant  cannot  avail  himself  of  the  contract  for 
any  purpose,  without  having  the  instrument  stamped.  Tindal, 
C.  J.,  observed, — **  It  has  been  argued,  that  if  it  be  shown  that 


(e)  MarUon  ▼.  Dean,  7  C.  &  P.  13. 

(/)  Explained  and  amended  by  t 
Will.  4,  c.  18.  See  the  statute  and 
dtts  collected,  Chit.  &  Hulme's  Sut 
804  OOS 

(g)  ReJ  ▼.  The  InhabitanU  of  Mer- 
%rr5r<foi/,  lB.&Ad.99.  In  a  prior 
case,  under  former  statute,  where  the 
pnM>6  necessary  for  establishinff  tliis 
kind  of  settlement  were  only  that  a 
tmamey  exUtcdyWoA  that  the  value  of 
the  tenement  was  10/.  a  year,  without 
fcgard  to  the  termi  of  the  demise ;  the 
court  held  that  the  written  agreement 
need  not  be  produced;  JRejr  v.  The 
lakmkUanU  if  the  Holy  TrinUy,  7  B. 
k  C.  61 1.  See  Rex  v.  Inhabit^ntt  of' 
Rswdcn,  8  id.  708. 


(h)  Sirother  v.  Barr,  5  Bing.  136 ; 
2  M.  &  P.  207,  S.  C.  See  Cotterill 
V.  Hobbt/,  4  B.  &  C.  465 ;  6  D.  &  R. 
551,  S.  C. 

(•*)  J}oe  V.  Harvey,  8  Bing.  839.  It 
was  trespass  for  mesne  profits. 

{k)  3  M.  &  P.  659 ;  6  Bing.  332, 
S.  C.  See  Stephens  v.  Firmest  8 
Taunt.  327;  2  Moore,  349,  S.  C. ;  and 
see  Rex  t.  Inhabitants  of  Fadstow,  1 
N.  &  M.  9 ;  4  B.  &  Acl.  208,  S.  C, 
which  establishes  that  defendant  must 
produce  a  written  agreement,  (duly 
stamped),  if  its  existence  be  not  dis- 
closed by  plaintiff ^s  witnesses;  and 
see  Marslon  v.  Dean,  7  C.  &  P.  13, 
S.  P. 
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a  contract  is  evidenced  by  writing,  it  is  immaterial  whether  this 
appear  on  cross-examination  of  the  plaintiflTs  witnesses,  or  in  the 
course  of  the  defendant's  evidence.  But  there  is  this  difference 
in  the  case,  that  if  it  appear  by  the  testimony  of  the  plaintifTs 
witness,  the  absence  of  the  writing  is  an  inherent  defect  in  his 
cause,  which  it  is  incumbent  on  him-  to  get  over ;  whereas  if  it 
appear  from  the  defendant's  witness,  it  is  an  objection  which  the 
defendant  must  substantiate  by  the  production  of  the  instrument 
in  the  regular  way,  otherwise  this  inconvenience  might  follow, 
that  the  plaintiff  might,  on  a  mere  assertion  of  the  defendant,  be 
nonsuited  for  the  non-production  of  a  written  instrument,  which, 
if  it  had  been  produced,  might  turn  out  not  to  apply  to  the  con* 
tract  in  question." 

Where  an  agreement  has  been  lostj  or  even  wrongfully  de^ 
siroyed  by  the  party  chargeable,  no  action  can  be  maintained 
thereon,  if  it  appear  that  it  was  unstamped  when  lost  or  de- 
stroyed (/)•  In  the  former  case  it  seems  to  be  incumbent  on  the 
claimant  who  has  lost  the  instrument  to  prove  that  it  was  duly 
stamped.  But  there  may  be  a  presumption  in  some  cases,  and 
perhaps  in  the  latter  instance,  that  the  instrument  was  stamped ; 
and  if  a  party  refuse  to  produce  an  agreement  after  notice,  this 
presumption  will  certainly  be  made  (m)  until  he  rebut  it.  And 
where  an  apprentice  had  regularly  served  under  an  indenture 


(/)  Rex  V.  Cattlanorfon,  3  B.  & 
Aid.  583 ;  Rippener  v.  Wright,  2  id. 
478.  Trover  lies  for  an  unstamped 
agreement,  Scott  v.  Jones,  4  Taunt. 
866;  and  in  Bou$field  v.  Godfrey,  2 
M.  &  P.  771,  S.  C;  5  Bing.  418, 
whore  the  defendant  surreptitiously 
obtained  possession  of  a  written  agree- 
ment unstamped,  and  thereby  pre- 
vented the  plaintiff  from  stamping  it 
within  twenty  one  days,  as  intended, 
and  then  swore  that  he  had  lost  or 
destroyed  the  instrument,  the  court 
ordered  that  he  should  produce  a  copy 
in  his  possession;  and  that  if  tlie 
plaintiff  produced  that  copy  stamped 
at  the  trial,  defendant  should  be  pre- 
cluded from  producing  the  original. 
If  the  plaintiff's  part  of  a  deed  exe- 
cuted by  defendant  was  duly  stamped, 
and  then  lost,  and  defendant  pro- 
duced bis  part  on  notice,  the  latter, 
though  unstamped,  may  be  read  as 
part  of  the  secondary  evidence;  A/uitn 
V.  Godbold,  3  Bing.  892 ;  11  Moo.  49; 


2  C.  &  P.  97 ;  T.  Chitly's  Arch.  1065. 
(m)  Crisp  y.  Anderson,  1  Stark.  R. 
35.  If  produced  by  the  adversary,  it 
must  have  a  stamp,  or  it  cannot  be 
used  in  evidence  by  the  party  calling 
for  it.  Where  a  party  wishes  to  have 
at  the  trial  the  benefit  of  a  written  un- 
stamped agreement  in  the  hands  of  his 
opponent,  the  proper  course  is  to  take 
out  a  summons,  or  apply  to  the  court, 
calling  upon  the  latter  to  allow  an  in  - 
spection  and  copy,  and  to  produce  the 
agreement  at  the  Stamp  Office  to  be 
stamped,  if  necessary,  at  the  expense 
of  the  party  wanting  it ;  or  in  default 
thereof,  that  no  objection  to  the  want 
of  a  stamp  be  made  at  the  trial,  and 
that  a  copy  be  stamped,  if  necessar}% 
and  be  permitted  to  be  read  in  evi- 
dence. See  Tidd,  9th  ed.  487—590. 
Bausfield  v.  Godfrey,  5  Bing.  418. 
This  may  be  done  where  one  part  of 
the  agreement  is  lost ;  Neaie  v.  Steind^ 
2C.  &  J.  278;  1  Chit.  Arch.  1064, 
1065. 
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executed  thirty  years  before,  and  the  parisli  in  which  the  ap- 
prentice was  settled  under  (hat  indenture  had  relieved  him  for 
the  last  twelve  years,  it  was  held  that  the  sessions  had  rightly 
presumed  that  the  indenture  which  was  lost  was  duly  stamped, 
although  it  was  proved  on  the  other  side  by  the  deputy  registrar 
and  comptroller  of  the  apprentices'  indentures,  that  it  did  not 
appear  that  any  such  indenture  had  been  stamped  or  inrolled  (»). 

For  some  collateral  purposes,  an  unstamped  instrument  may 
be  read ;  as  to  establish  fraud  (o),  or  crime  {p),  or  to  show  the 
illegality  of  the  subject-matter  of  such  ageement,  and  the  trans- 
action between  the  parties  (q) ;  and  if  a  bill  or  other  security  be 
given  upon  a  wrong  stamp,  or  without  a  stamp,  for  sl  pre-existing 
debt,  an  action  lies  for  the  debt^  without  reference  to  the  instru- 
ment (r). 

Agreements  (s),  whether  by  deed,  or  merely  in  writing,  may 
be  stamped  at  any  time  before  they  are  produced  at  the  trial  {t) ; 
and  it  is  not  material  that  the  instrument  was  confessedly  stamped 
after  the  action  was  commenced*  If  an  agreement  be  not  under 
seal  it  may  be  stamped  within  twenty-one  days  after  it  was 'en- 
tered into,  as  a  matter  of  course,  without  an  affidavit  negativing 
fraud,  and  without  paying  any  penalty  (le).  But  a  deed  cannot 
in  general  be  stamped  after  its  execution,  without  payment  of  a 
penalty,  besides  the  duty  upon  affixing  the  stamp  («)• 


(a)  J{«x  V.  Long  BuekhVf  7  East,  45. 

(o)  Keablev.  Payne,  3  N.  &  P.  531. 

(p)  PhiUipps'  £v.  894 ;  Roscoe, 
£t.  4ih  ed.  1«4, 143;  Chitty,  Stamps, 
50,  52,  43 ;  per  Tenterden,  C.  J.,  Jar- 
d'mt  V.  Payne,  1  B.  &  Ad.  670 ;  or  to 
show  an  ofience,  as  usury,  in  an  action 
for  a  debt,  ^aik  v.  Duncomite,  1  M.  & 
Rob.  104 ;  and  in  some  instances  to 
nhesh  the  witness's  memory,  Chitty, 
S.  46 ;  Jacob  v.  Lindsay,  1  East,  460 ; 
Maugham  ▼.  Hubbard,  8  B.  &  C.  14; 

2  M.  &  R.  5,  S.  C. ;  Call  ▼.  Howard, 

3  Stark.  R.  4. 

{q)  Coppock  y.  Bower,  4  M.  &  W. 
361. 

(r)  Cundy  v.  Marriott,  1  B.  &  Ad. 
696.  If  the  holder,  without  consent, 
alUr  a  bill,  whereby  the  stamp  is 
avoided,  he  cannot  sue  for  the  original 
consideration,  Alderwn  y.  Langdale, 
3  B.  &  Ad.  660;  Chitty, jun.  B.  588, 
S.  C. ;  nor  is  the  bill  evidence  on  an 
account  stated,  Calvert  v.  Baker,  4  M. 


&  W.  417,  and;)os^ 

(s)  See  Rex  ▼.  Epitcopum  Cettrient, 
1  Stra.  624;  Rogers  y:famet,  7  Taunt. 
147;  Green  v.  Davies,  4  B.&C.  241. 
As  to  bills,  notes,  drafts,  receipts,  ap- 
prentice deeds,  policies,  &c.,  Chitty, 
Stamps,  34,  35, 56,  8cc. 

{t)  It  seems  the  judge  will  not  call 
on  another  cause,  to  afford  time  to  get 
tlie  instrument  stamped,  afler  the  cause 
has  commenced,  Dudley  and  Ward  r. 
Robins,  3  C.  &  P.  26. 

(ti)  23  Geo.3,  c.  58,  s.5;  55  Geo.  3, 
c.  184;  and  see  Boutfield  v,  Godfrey, 

5  Bing.  418.  As  to  remitting  the  pe- 
nalty within  a  year,  if  no  fraud,  44 
Geo.  3,  c.  98. 

(v)  Chitty,  Stamps,  33;  and  see 
3  &  4  Will.  4,  c.  97,  authorising  the 
commissioners  of  stamps  to  alter  the 
dies  of  stamps,  and  enacting  that 
deeds  and  agreements  stamped  with 
old  die  shall  be  invalid,  and  see  Chit. 

6  IIulme*s  Stats,  tit.  Stampt, 
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The  37  Geo.  3,  c.  136,  enacts  that  any  instrument  (except  bills^ 
notes,  draAs,  or  orders),  on  stamps  of  a  different  denomination^ 
but  of  equal  or  greater  value  than  the  proper  stamps,  may,  on 
production  to  the  commissioners,  at  their  head  office  of  stamps, 
be  stamped  on  payment  of  the  legal  duty,  and  5/.  penalty.  The 
sum  of  51.  is  the  amount  of  the  penalty  required  to  be  paid  at 
the  stamp  office,  for  stamping  an  agreement  not  before  stamped. 

The  55  Geo.  3,  c.  184,  s.  10,  (which  is  only  prospective,  and 
not  retrospective)  (:r),  enacts  that  all  instruments  having  wrong 
stamps^  but  oi sufficient  value^  shall  be  valid,  and  requires  neither 
re-stamping,  nor  payment  of  further  duty  or  penalty,  except  in 
cases  where  the  stamp  or  stamps  used  on  such  instrument  shall 
have  been  specially  appropriated  to  any  other  instrument,  by 
having  its  name  on  the  face  thereof,  as  in  the  case  of  receipt 
stamps. 

Me'Stamping  appears  to  be  necessary,  1st,  where  the  stamp 
on  the  instrument  has  been  used,  and  has  performed  its  office, 
and  is  intended  to  be  applied  to  a  new  object ;  and  Sdly,  where 
there  has  been  a  material  alteration  of  the  instrument  after  it 
was  complete,  (by  consent),  varying  the  original  intention  of 
the  parties  (y). 

4.  Of  Exemptions  from  the  Stamp  Duties. —  The  statute 
55  G.  3,  c.  184,  Schedule  Part  I.,  title  Agreement,  exempts 
from  the  stamp  duty  : — 

Any  memorandum  or  agreement  for  granting  a  leate  or  (ack 
at  rack  rentXz),  of  any  messuage,  land,  or  tenement  under  tlie 
yearly  rent  of  5L  : — 

Or  for  the  hire  of  any  labourer,  artificer,  manufacturer,  or 
menial  servant  (a) : — 


(.r)  Green  v.  Davics,  4  B.  &  C.  235; 
6  D.  &  H.  306,  S.  C. 

(y)  Chilly,  Slamps,  22  to  23,  and 
cases  there  cited ;  3  Chilly,  Com.  L. 
178;  Chilly  on  Bills,  Index,  tit.  Alte- 
ration ;  ]}ost,  Index,  tit.  Alteration ; 
Phillipps,  Ev.  8lh  ed.  154.  Making  a 
joint  contract  several  also,  is  a  mate- 
rial alteration,  Pcrring  v.  //one,  2  C. 
&  P.  401 ;  12  Moore,  135,  S.  C.  As 
to  effect  of  adding  the  name  of  ano- 
ther maker  to  a  joint  and  several  note, 
Cation  V,  Simpson,  B  Ad,  &  E.  136; 
3  Nev.  &  P.  248,  S.  C.  But  re- 
executing  a  release  to  a  witness  before 


delivery,  does  not  render  a  fresh  stamp 
necessary,  Spicer  v.  Burgess,  1  C,  M. 
&  R.  129. 

(z)  This  does  not  apply  loan  agree- 
ment for  a  building  demise  for  less 
than  5/.  per  annum  rent.  See  Doc  v. 
Boulcot,  2  Esp.  11.  595. 

{a)  Aliter  as  to  the  assignment  of 
an  apprentice,  Rejc  v.  Ditchingharn,  4 
T.  R.  709 ;  Hex  v.  St.  Paul's,  Bedford^ 
6  T.  H.  452.  And  it  should  seem 
that  a  contract  for  the  hire  of  a  cl^rh 
or  traveller  would  not  be  within  the 
exemption. — Ed, 
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Or  made  for,  or  relating  to  the  sale  (6)  of  any  goods,  wares,  or 
merchandise  (c) : — 

Or  made  between  the  master  and  mariners  of  any  ship  or 
vessel  for  wages,  on  any  voyage  coastwise  from  port  to  port  in 
Great  Britain  (d)  : — 

And  letters  containing  any  agreement,  (not  before  exempted,) 
ts  respect  of  any  merchandise,  or  evidence  of  such  an  agreement, 
which  shall  pass  by  the  post  between  merchants  or  other  persons, 
carrying  on  trade  or  commerce  in  Great  Britain,  and  residing, 
and  actually  being  at  the  time  of  sending  such  letters,  at  the 
distance  o(  fifty  miles  from  each  other  (e). 

In  regard  to  agreements  for  the  sak  of  goods,  it  is  observ- 
able that  the  words  of  the  act  are  very  comprehensive,  and 
include  not  only  contracts  directly  ''  for  the  sale  of  goods,"  but 
also  such  as  "  relate  thereto"  Therefore,  a  guarantee  for  the  due 
payment  of  the  price  of  goods  to  be  sold  to  a  third  person  (/) ;  or 
an  indemnity  by  a  broker  to  his  principal,  against  a  loss  on  a 
re-sale  (g) ;  and  an  agreement  to  take  a  share  of  goods  bought, 
though  in  themselves  indivisible,  and'  pay  for  them  at  a  future 
time  (A),  or  to  cancel  an  agreement  for  sale,  and  make  a  new 
arrangement  (t) ;  and  a  warranty  of  soundness  contained  in  a 
receipt  for  the  price  of  a  horse  sold  (A) ;  fall  within  the  exception. 
And  in  these  cases  it  is  not  material  that  the  memorandum  con- 
tuns  a  detail  of  terms  as  to  payment  (Z) ;  or,  if  the  chief  and 
primary  object  be  the  sale  of  goods,  that  there  are  also  com- 
prised in  the  instrument  subordinate  stipulations  as  to  other 
things  not  strictly  connected  with  the  sale  (m).  We  have  already 
remarked  that  the  primary  object  must  be  the  sale  of  goods ;  and 
therefore  a  contract,  the  main  design  of  which  was  the  procuring 
money  upon  a  pledge  of  goods,  must  be  stamped  (n) ;  and  it 


(6)  Except  by  deed,  anie, 

(c)  Or  transfer,  &c.  o(  ships,  6  G.  4, 
C.41. 

(d)  Agreements  between  master  and 
mariners  for  wages  on  any  voyage, 
liable  only  to  a  duty  of  two  shillings, 
7&8G.  4,  c.  fi6,s.  17. 

(e)  See  32  G.  3,  c.  51 ;  Mackenzie 
T.  Banks,  5  T.  R.  176. 

(y)  Warrington  v.  Furbor,  6  Esp. 
89 ;  8  East,  249  ;  Waddington  v. 
Brislaw,  Q  B.  &  P.  452 ;  Watkins  ▼. 
Vince,  9  Stark.  R.  368. 

(g)  Cttrry  v.  Edensur,  3  T.  R.  524. 


(A)  Venning  v.  Leckie,  13  East,  7 ; 
Marson  v.  Short,  2  Scott,  243;  2  N.  C. 
118;  1  Hodges,  260,  S.  C. 

(i)  Whitworth  v.  Crockett,  3  Stark. 
R. 431. 

{k)  Skrinc  v.  Elmore,  2  Camp. 
407. 

(/)  Heron  v.  Granger,  5  Esp.  R. 
269;  Forsyth  v.  Jervis,  1  Stark.  R. 
437. 

(m)  Id. ;  Tooke  v.  Mecring,  1  Dan- 
sob  Sc  Lloyd,  35.  See  2  M. ^  R.  12 J, 
ante,  123. 

(n)  Ante,  123. 
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should  seem  that  a  contract  for  the  sale  of  goods  and  of  a  good- 
will must  be  stamped  (o).  And  an  agreement  between  merchants 
that  one  shall  take  a  share  in  the  outfit  of  a  ship  and  the 
adventure,  was  held  not  to  be  an  agreement  within  the  ex- 
ception (/)). 

It  is  observable  that  the  statute  mentions  *'  goods,  wares,  and 
merchandise'*  only.  It  seems  that  a  contract  strictly  for  the 
manufacture  of  goods  and  the  supply  of  materials,  was  not,  until 
the  recent  act  of  9  G.  4,  c.  14,  s.  7,  8,  within  the  exemption  (j). 
In  regard  to  the  sale  of  growing  and  other  crops,  whenever  the 
contract  is  to  be  viewed  as  a  sale  of  goods,  unconnected  with  an 
interest  in  land,  no  stamp  is  necessary ;  but  when  the  agree- 
ment is  to  be  viewed  as  conferring  an  interest  in  land,  or  relating 
thereto,  then  a  stamp  is  essential,  to  give  the  instrument  opera- 
tion at  the  trial  (r).  A  contract  (or  fixtures  does  not  fall  within 
the  exemption  («).  But  an  agreement  to  supply  a  house  and 
buildings  with  water  by  means  of  pipes,  to  be  laid  in  a  certain 
manner,  and  to  a  certain  height,  is  an  agreement  relating  to  the 
sale  of  goods  within  the  exception  {t). 

The  9  G.  4,  c.  14,  s.  8,  provides,  that  ''no  memorandum  or 
other  writing  made  necessary  by  that  act  shall  be  deemed  to  be 
an  agreement,  within  the  meaning  of  any  statute  relating  to  the 
duties  of  stamps."  The  former  parts  of  the  act  require  that 
writing  shall  be  necessary  in  the  instances  of  promises  or  ac- 
knowledgments, (except  by  part  payment,)  to  take  a  case  out  of 
the  Statute  of  Limitations  (n),  of  confirmations  by  adults  of  con- 
tracts made  during  their  infancy  (jr) ;  of  representations  or  as- 


(o)  South  V.  Finch,  4  Scotr,  500 ;  3 
N.  C.  506. 

(p)  Leigh  V.  Banner,  1  £sp.  R. 
403.  Contracts  for  transferring  VLship 
are  exempted  by  6  G.  4,  c.  41. 

(g)  Wilks  V.  Atkinion,  6  Taunt.  1 1 ; 
see  Boydtli  v.  Drummond,  11  East, 
150;  Hughes  v.  Breed*,  2  Car.  &  P. 
159;  Pinner  v.  Arnold,  2  C,  M.  &  R. 
618;  1  Tyr.  &  G.  1  ;  1  Giile,  «7i, 
S.  C,  overruling  the  case  of  Buxton 
V.  Bcdall,  3  East,  303.  The  distinc- 
tion appears  to  be  between  a  contract 
to  manufacture  goods  with  materials 
found  by  the  manufacturer,  and  a  con- 
tract to  perform  work  on  materials  pro- 
vided by  another  party,  the  former 
contract  being  exempted  from  the  duty. 

(r)  Wadiiincton  v.  Bristow^  '2  B.  & 
P.  451  ;  Puilur  v.  Slaniland,  11  Ivast, 


362;  Lee  v.  Risdon,  7  Taunt.  191; 
Hallen  v.  Runder,  1  C,  M.  &  U. 
26G ;  and  other  cases  post,  Index,  tit. 
Crops. 

(s)  Wick  y.  Hodgson,  12  Moor,  43  ; 
and  see  Hemming  v.  Perry,  9  M.  &  P. 
375 ;  per  Park,  J.,  Marson  v.  Start,  52 
Scott,  243 ;  Hallen  v.  Rmder,  1  C, 
M.  &  II.  266. 

(0  ITest  Middlesex  Water  Works 
Company,  v.  Suwerkropp,  M.  &  M. 
408. 

(u)  See  Morris  v.  Dixon,  4  Ad.  Ss 
E.  845;  6  Nev.  &  M.438,  S.C.,  ante, 
123.  But  a  promissory  note  for  a 
debt  barred  by  the  statute,  must,  of 
course,  be  stamped ;  Jones  ?.  Ryder, 
4  M.  &  W.  32. 

(i-)  Post,  155. 
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surances  as  to  the  character  or  credit  of  a  third  person,  in 
order  that  he  may  be  trusted  (y) ;  and  of  contracts  for  work 
to  be  done  and  materials  to  be  provided  in  manufacturing  goods. 
Contracts  for  these  purposes  do  not,  therefore,  require  to  be 
stamped. 


(5)  Haslock  v.  Ferguson^  3  Nev.  &  P.  269;  Swan  v.  Phillips,  3  Nev.  &  P.  467. 


(     134     ) 


CHAPTER  11. 
Of  Contracts  with  Particular  Persons. 


Section  I. —  With  Persons  inconipetent  to  Contract;  or  pro- 
tected/ram  Liability  on  their  Agreements. 

Section  IL- — With  particular  Persons  competent  to  Contract. 


Section  I. 

With  Persons  incompetent  to  Contract ;  or  protected  from  Lia- 
bility on  their  Agreements. 


1.  In  general. 

2.  With  Persons  of  non-sane  Mind, 

3.  Drunkards, 

4.  Infants, 

5.  Married  Women, 


6.  Aliens. 

7.  Outlaws  and  Persons  attainted. 

8.  Bankrupts, 

9.  Insolvent  Debtors. 

10.   With  Persotis  under  Duress, 


1.  In  General. — To  constitute  a  binding  agreement^  there  must 
exist  the  mutual  consent  of  the  parties,  that  a  certain  act  shall  be 
done  or  omitted  (a).  The  party  to  be  charged  must  not  only  ex- 
press his  assent  that  he  will  be  bound,  but  must  be  endowed  with 
some  degree  of  reason  and  judgment,  to  enable  him  to  com- 
prehend the  subject.  The  assent  which  is  requisite  to  give  vali- 
dity to  a  promise  necessarily  supposes  a  free,  fair,  and  serious 
exercise  of  the  reasoning  faculty ;  in  other  words,  the  power, 
both  physical  and  moral,  of  deliberating  upon  the  matter,  and 
weighing  its  consequences.     If  the  party  be  absolutely  deprived 

(d)  See  ante,  9 ;  1  Pothieri  29,  pt.  be  capable  of  giving  his  consent,  and 

1,  c.  1, 8.  1,  art.  4;  Evans's  ed.    Ine  consequently  must  have  the  use  of  his 

essence  of  a  contract  consisting  in  reason  in  onler  to  be  able  to  contract." 

tonsent,  it  follows,  that  a  person  must  Id, 
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of  the  use  of  his  understanding,  or  be  deemed  by  law  not  \o  have 
attained  a  sufficient  degree  of  mental  powcr^  there  can  be  no 
aggregatio  mentium,  or  mutual  assent  of  minds ;  and^  conse- 
quently, no  binding  agreement.  A  capacity  to  contract  is  abso- 
lutely necessary ; — the  law  protecting  those  who  cannot  protect 
themselves. 

But  the  law  presumes  that  there  is  a  full  capacity  to  contract. 
The  instances  in  which  protection  is  given  from  responsibility  on 
agreements^  on  account  of  mental  inabilityi  form  excepti6ns  to 
the  general  rule  (6) ;  and  must  be  strictly  established  on  the  part 
of  the  promiser  who  claims  exemption.  It  is  only  in  the  pre- 
scribed instances  that  protection  can  be  claimed :  and  weakness  of 
mind  short  of  insanity;  or  immaturity  of  reason,  where  the  party 
has  attained  full  age;  or  the  mere  absence  of  experience  or  skill 
upon  the  particular  subject  of  the  contract  in  question ;  afford  no 
ground  for  relief  at  law  or  in  equity,  if  no  actual  fraud  be  prac- 
tised on  the  party. 

It  will  be  perceived,  that,  in  some  cases,  the  incompetency  to 
contract  is  general  and  absolute;  in  others,  limited: — and  that  in 
some  cases,  the  contract  is  void  against  both  the  parties;  in  others, 
only  the  incompetent  or  protected  party  can  shelter  himself  from 
liability  upon  this  ground.  Thus  the  contracts  of  persons  of 
non-sane  minds  and  of  infants,  are  not,  in  every  case,  abso- 
lutely inoperative  against  them.  They  may,  as  we  shall  shortly 
observe,  enter  into  certain  simple  contracts,  and  are  bound 
thereby,  in  the  absence  of  fraud.  And  parties  contracting  with 
persons  whom  the  law  shields  from  responsibility  upon  the 
ground  of  mental  infirmity,  cannot  in  general,  it  seems,  object 
to  the  inability  of  the  latter  as  a  defence.  At  least  this  will 
apply  to  the  cases  of  contracts  with  infants,  and  with  parties 
induced  by  fraud  or  duress  to  enter  into  an  agreement.  The  in- 
fant, or  the  party  defrauded,  or  impelled  by  fear  to  enter  into  the 
agreement,  might  maintain  an  action  thereon  for  any  breach  of 
the  contract  on  the  part  of  the  person  who  stipulated  with  him  (e). 


(h)  ToHie  penonne  peul  contracter, 
u  eiic  iCen  tMt  pas  deelarie  inc^poble 
pmr  U  Uir  French  Code  Civil,  livre 
3,  titre  3,  sect.  ?,  art.  1123.  Upon 
whkh  RogDon  observes,  *'  Lt  principe 
gemiral  at  qme  totU  U  monde  est  capa- 
He;  ks  incapacUH  sont  cameqwmwwU 


des  exceptions  <iui  ne  doivetU  jamais 
s*entendre  awe  cos  non  prevusJ* 

(c)  The  French  law  is  to  tlie  follow- 
ing effect :  -^Le  mineur,  Vinterditf  et 
la  femrne  marice,  ne  peuvent  attaquer 
pow  cause  tFincapaciie,  Uwrs  engage^ 
wtmts,  que  dtm$  te$  cm  ptems  par  bi 
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However^  the  general  principle  is^  as  before  shown,  that  there 
must  be  a  reciprocity  of  obligation,  and  that  each  must  be  bound, 
or  neither  is  liable  {d)» 

2.  Of  Contracts  with  Persons  of  Non-sane  Mind(c^). — 
An  idiot,  or  natural  fool,  is  one  that  hath  had  no  understanding 
from  his  nativity;  and,  therefore,  is,  by  law,  presumed  never  likely 
to  attain  any.  A  person  is  not  an  idiot  if  he  hath  any  glimmering 
of  reason,  so  that  he  can  tell  his  parents  his  age  or  the  like  com- 
mon matters.  A  lunatic,  or  non  compos  mentis,  is  one  who  hath 
understanding ;  but,  by  disease,  grief,  or  other  accident,  hath  lost 
the  use  of  bis  reason  (/).  It  may  often  be  material  to  attend  to 
these  distinctions,  in  ascertaining  the  liability  of  a  person  of  un« 
sound  mind. 

According  to  the  most  ancient  authorities,  a  person  non  compos 
mentis  may  SLYo'id  his  deed  or  feoffment  (y).  It  was  afterwards 
held  that  a  man  shall  not  be  allowed  to  disable  or  stultify  himself 
by  pleading  his  own  incapacity ;  "  because  he  cannot  know  what 
he  did  in  such  a  situation  (A)."  This  latter  doctrine  seems  to  have 
been  subsequently  repudiated.  And  it  appears,  that  at  the  present 
day,  the  bond  or  other  specialty/  of  an  idiot  or  lunatic  is  not  bind- 
ing upon  him  (i).  It  is  observable,  that  the  ancient  authorities 
upon  this  subject  are  chiefly  confined  to  cases  in  which  the  non 
compos  had  entered  into  a  specialty.  In  modern  cases,  his  lia- 
bility upon  his  simple  contracts  has  been  discussed  and  ex- 
plained ;  and  in  Tarbuch  v.  Bispham  (k),  it  was  doubted  whether 
an  account  could  be  stated  with  a  lunatic. 

loL      Les  persmnet  capables  de  s'en-  (/)  1  Bla.  Com.  302, 3. 

gager  ne  peuvent  opposer  Vincapacitc  (g)  Year  Book,  9  Hen.  6,  h ;  Brit* 

duminettTf  de  rinlerdU,  ou  de  lajfemmc  ton,  tit.  Iktte,  folio  QQ]  F.  N.  B.  466 ; 

mariief  avec  qui  elks  ont  contracU"  post. 

Id,  an.  1125.  (h)  Lit.  sec.  405,  6 ;  Bro.  Ab.  Dum 

(d)  Ante,9y  15.  fuit,pl  3;  1  Inst.  274 a;  Beverley's 

(e)  See  Collinson's  and  Highmore's  case,  4  Rep.  1 26  ;  Stroud  v.  Marshall, 
Treatises  on  Lunacy;  Bac.  Ab.  &  Cro.  El.  398;  Cross  v.  Andrews,  id. 
Com.  Dig.  tit.  Idiot;  1  Bla.  Com.     622. 

309;  Chitty's  Medical  Jurisprudence,  (i)  Yaies  v.  Boen,  Stra.  1104;    2 

349,  347.    As  to  the  discharge  of  in-  Bla.  C.  291,  2;  1  Fonb.  Tr.  F^.,  5lh 

solvent  lunatics,  see  1  &  2  Vict.  c.  edit.  48,  n.  (8) ;  per  Bayley,  J.,  Bag' 

110,  s.  102.      Actions  on  contracts  ster  v.  Earl  of  Fortsmouthy  5  B.  &  C. 

made  vf'iih  lunatic  should  be  brought  170,  post;  Faulder  v.  SWt,  3  Camp, 

in  the  name  of  lunatic,  not  his  com-  126.  As  to  a  lunatic  suffering  a  reco- 

mittee;  1  Chit.  PI.  18, 19.    Tlie  wife  very,  Egremont  and  Vale,  2  M.  &  P. 

of  a  lunatic,  who  has  no  committee,  264;  5  Bing.  176,  S.  C.    As  to  a  fine 

has  sufficient  implied  authority  to  sue  levied  by  lunatic,  see  Murley  v.  Sher^ 

in  his  name ;  Rock  v.  Slade,  7  Dowi.  ran,  1  Per.  &  D.  126. 

22.  {k)  2  M.  &  W.  6. 
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In  an  action  (/)  for  the  use  and  hire  of  carriages  and  harness^  it 
appeared  that  the  defendant^  in  writing,  hired  the  carriages  in 
question,  with  suitable  harness.  They  were  made  to  his  order, 
and  he  was  to  pay  a  certain  yearly  sum  for  a  limited  number  of 
years,  the  plaintiffs  to  keep  them  in  order.  It  was  proved  that  the 
defendant  often  used  the  carriages;  that  they  were  suitable  to  his 
station  and  fortune;  and  that  the  plaintiffs  had  no  reason  to  sup- 
pose that  he  was  of  unsound  mind.  A  commission  of  lunacy 
afterwards  issued,  upon  which  it  was  found  that  the  defendant 
had  been  of  insane  mind,  and  unfit  to  have  the  government  of 
himself,  bis  lands,  goods  and  chattels,  from  a  period  antecedent 
to  the  contract,  until  the  holding  of  the  inquisition  (m).  It  was 
contended  at  the  trial  that,  by  law,  the  contract  of  a  lunatic  is 
absolutely  void.  It  was  answered,  that  a  lunatic  was  liable  for 
necessaries  suitable  to  his  degree,  on  the  same  principle  as  an 
infant's  liability  is  founded,  notwithstanding  his  general  inca- 
pacity to  contract.  Abbott,  C.  J.,  was  clearly  of  opinion  at  the 
trial,  that  as  the  goods  were  suited  to  the  defendant's  degree, 
and  had  been  actually  ordered  and  enjoyed  by  him,  and  the 
plaintiffs  had  no  reason  to  suppose  him  of  unsound  mind,  the 
action  was  maintainable,  and  the  plaintiffs  had  a  verdict. 

'^  In  moving  for  a  rule  nisi,  to  enter  a  nonsuit.  Brougham  con* 
tended  that  lunacy  is,  in  law,  an  answer  to  an  action  upon  a  con- 
tract. Independently  of  any  authority  upon  the  subject,  general 
reasoning  would  support  the  position,  that  a  person  of  insane 
mind  is  incapable  of  entering  into  any  contract,  either  express  or 
implied.  Upon  principle,  a  lunatic,  being  berefl  of  all  reason,  is 
considered  in  the  eye  of  the  law  as  if  he  were  naturally  dead.  It 
is  true,  that  in  some  cases  it  has  been  said,  that  a  person  in  this 
melancholy  situation  cannot  avail  himself  of  this  defence  (n),  be- 
cause no  man  shall  be  permitted  to  stultify  himself  by  setting  up 
his  own  insanity.  Originally  the  law  was  otherwise ;  and  in 
modern  times,  it  seems  to  have  been  clearly  established,  that  in- 


(/  )  Bagtler  and  others  v.  Earl  Port^- 
mouth,9  C.  &  P.  178;  S.  C.  in  7  D.  & 
R.  614,  and  5  B.  &  C.  170;  Dane  v. 
Kirkwall,  8  C.  &  P.  697.  In  Manhy 
y.  Scottf  1  Sid.  112,  threeof  the  judges 
said  that  an  idiot  was  liable  for  neces- 
saries supplied  to  him  as  a  house- 
keeper. In  Senlance  v.  Poole,  3  C.  & 
P.  1,  it  was  held,  that  if  a  person 
perfectly  imbecile  in  mind  is  imposed 


upon  and  induced  to  sign  a  promis-* 
sory  note  drawn  in  an  usual  form, 
such  note  is  bad. 

{m)  The  inquisition  is  only  pre- 
sumptive evidence  of  the  lunacy  against 
third  persons;  FauUkr  v.  SUk,  3  Camp. 
126. 

(n)  Stroud  v.  Marshall,  S  Cro.  Eiiz. 
398;  Cross  v.  Andrews,  id.  622. 


^ 
1 
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sanity  is  a  good  defence;  Yates  v.  Been  (o),  Sergeson  v.  Sealy  (p), 
and  Faulder  v.  Silk  (q),  \^Bayley,  J.  Those  were  cases  of  bonds  or 
other  specialties^  Suppose,  in  an  action  on  a  bond,  a  defendant 
gave  in  evidence  that  he  was  intoxicated  with  liquor  at  the  time  of 
execution,  would  not  that  be  an  answer  to  the  action  (r)?]  There 
is  a  vast  difference  between  a  mental  infirmity,  brought  on  by  a 
party's  own  excess,  and  an  insanity  of  mind,  resulting  from  the 
visitation  of  God.  A  lunatic  is,  in  the  eye  of  the  law,  as  inca- 
pable of  contracting  as  if  he  were  naturally  dead.  In  this  respect 
the  plea  of  lunacy  differs  from  that  of  infancy.  An  infant  is  not 
mentally  incapacitated,  and  he  may  affirm  his  contracts  when  of 
age;  but  a  confirmed  lunatic  can  never  be  bound  by  an  act  done 
during  the  operation  of  his  malady.  No  doubt  great  inconve- 
niences may  arise  from  the  principle  contended  for ;  but  it  is 
submitted  that  no  distinction  exists  between  necessaries  and 
luxuries,  or  between  simple  contracts  and  specialties.  A  lunatic 
is  utterly  incapable  of  binding  himself  by  any  contract,  either 
express  or  implied.'' 

Abbott^  C.  J.  ^^  I  was  of  opinion  at  the  trial,  that  the  evidence 
produced  in  this  case  was  not  such  as  ought  to  defeat  the  plain- 
tiff's right  of  recovering  in  the  present  action ;  considering  that 
it  was  brought  for  the  hire  and  use  of  carriages,  suited  to  the 
state  and  degree  of  the  defendant y  and  by  him  actually  ordered 
and  enjoyed.  That  was  the  ground  on  which  I  expressed  my 
opinion.  I,  however,  took  care  to  distinguish  this  from  the  case 
of  an  unexecuted  contract,  and  from  the  case  of  an  agreement 
entered  into  under  such  circumstances  as  might  lead  any  rea- 
sonable person  to  conclude,  that  at  the  time  it  was  made  the 
party  was  of  unsound  mind.  A  case  of  the  latter  description 
would  come  under  that  class,  where  imposition  is  practised  upon, 
or  advantage  taken  of^  the  mental  infirmity  of  the  contracting 
party.  To  such  cases  I  by  no  means  wished  to  extend  the 
opinion  which  I  have  formed  in  the  present  instance.  My  judg- 
ment is  governed  by  a  reference  to  the  particular  circumstances 
of  this  case ;  and  it  is  not  to  be  understood  as  embracing  cases 
of  the  description  to  which  I  have  alluded.  Imbecility  of  mind 
may,  or  may  not,  be  a  defence  in  the  case  of  an  unexecuted  con* 


(o)  Stra.  1101.  (y)  3  Camp.  126. 

(p)  2  Atk.  412.  (r)  See/KW^,  140. 
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tract ;  I  am  not  saying  that  it  would,  nor  does  my  present  opi- 
nion decide  that  it  would  not." 

jBayley,  J.,  and  Holroydy  J.,  concurred:  and  Mr.  Justice  Lit-- 
iledale  said,  "  There  is  no  doubt,  that  a  deed,  bond,  or  other 
specialty,  may  be  avoided  by  .a  plea  of  lunacy,  if,  at  the  time  it 
was  executed,  the  contracting  party  was  non  compos  mentis;  but, 
it  seemed  to  me,  that  the  rule  of  law  in  this  respect  does  not  apply 
to  the  case  of  necessaries  supplied  to  a  person,  who  is,  generally 
speaking,  of  sound  mind,  but  insane  on  some  particular  subject. 
It  is  true  that  the  inquisition  in  this  case  finds,  retrospectively, 
that  the  defendant  was  of  unsound  mind,  both  before  and  at  the 
time  these  contracts  were  entered  into;  but,  I  think,  that  does  not 
make  any  difference." 

In  a  subsequent  case  {s)  it  appeared  that  the  claim  was  for 
work  done,  &c.,  in  some  rooms  belonging  to  a  society,  of  which 
the  defendant  was  the  chairman.  The  defendant  had,  as  chair* 
man,  signed  a  resolution  that  the  work  should  be  done,  and  had 
given  directions.  Subsequently  he  was  found,  under  a  commis- 
sion of  lunacy,  to  have  been  insane  from  a  period  antecedent  to 
the  performance  of  the  work ;  but  the  plaintiff  was  not  aware, 
at  the  time,  of  the  defendant's  insanity,  and  he  transacted  busi- 
ness as  usual.  Lord  Tenterden  held  that  the  action  was  main- 
tainable, there  being  no  evidence  of  imposition. 

In  the  case  of  Niell  v.  Motley  (t)  the  lunatic,  being  a  plumber, 
attended  a  sale  of  building  materials  and  bought  several  lots : 
this  occurred  in  the  month  of  May,  1800 ;  in  the  montli  of 
August  following,  an  inquisition  was  taken,  finding  him  lunatic 
from  the  first  of  May,  1797.  A  bill  was  filed  by  his  committee 
to  recover  back  the  purchase  money ;  but  there  appearing  nothing 
unfair  in  the  sale,  Sir  W.  Grant  refused  to  interpose,  and  said, 
^'  assuming  it  to  be  the  legal  consequence  that  every  act  of  the 
lunatic,  subseiiuent  to  the  time,  (found  by  the  jury,)  is  absolutely 
void,  nothing  can  be  more  inconvenient  than  for  this  court  to 
give  effect  to  that  legal  consequence,  setting  aside  every  dealing 
in  the  course  of  his  trade,  giving  an  account  of  all  he  has  lost, 
&c.  If  the  plaintiff  is  right  in  saying  all  this  is  void  at  law,  let 
him  resort  to  law  and  recover  if  he  can." 

According  to  these  modem  authorities,  the  liability  of  a  person 


(j)  Brom  V.  JodnU,  3  C,  &  P.  30;         (0  9  Ves.  478. 

M.  &  M.  105;  Si  C. 
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of  unsound  mind  bears  some  analogy  to  the  case  of  an  infant,  in 
regard  to  his  contracts.  The  non  compos  is  responsible  for  neces- 
saries, and  perhaps  other  goods  suitable  to  his  station,  which 
have  been  actually  enjoyed  by  him,  and  supplied  under  circum- 
stances which  evince  that  no  advantage  of  his  mental  incapacity 
was  attempted  to  be  taken  by  the  person  contracting  with  him  {u). 
But  he  seems  not  to  be  responsible  on  specialties;  and  probably 
he  may  not  be  liable  on  special  executory  contracts ;  nor  it 
should  seem  on  an  account  stated  {x).  His  liability  for  neces- 
saries and  suitable  articles,  is  rather  a  protection  and  benefit, 
than  a  disadvantage  to  him. 

If  the  party  were  sane  when  the  contract  was  made,  evidence 
of  previous  or  subsequent  insanity  is  not  material ;  except  that, 
in  a  doubtful  case,  it  creates  a  suspicion  of  insanity  at  the  time 
the  agreement  was  entered  into  (y). 

With  regard  to  persons  of  weak  intellects,  but  not  insane,  even 
equity  will  not  relieve,  if  no  deception  were  practised  (2). 

3.  Op  Contracts  with  Drunkards. — It  appears  to  have 
been  formerly  considered,  even  in  equity,  that  an  agreement  is 
not  void,  although  entered  into  by  the  party  charged  thereon, 
whilst  he  was  in  a  state  of  absolute  drunkenness ;  unless  such 
inebriety  were  occasioned  by  the  contrivance  of  the  other  party,  or 
some  positive  fraud  were  practised  (a).  But,  on  principle,  such 
an  intoxication  as  entirely  deprives  a  party  of  the  use  of  his 
reason,  seems  to  avoid  an  engagement  entered  into  by  him  during 
this  mental  incapacity;  although  produced  by  his  own  folly,  and 
although  no  actual  fraud  be  intended  or  practised.  And  it  would 
seem  that  this  is  the  law  at  the  present  day  (i).  In  Pitt  v. 
Smith  (c),  Lord  Ellenborovgh  held  that  an  agreement,  signed  by 
a  person  in  a  state  of  complete  intoxication,  is  void,  observing 
that  **  such  a  person  had  no  agreeing  mind."    The  learned  judge 


(tt)  Bane  v.  Kirkvmll,  8  C.  &  P. 
679. 

(x)  Tarbuch  v.  Bispham^  2  M.  & 
W.6. 

(y)  See  M*Adam  v.  Walker,  1  Dow, 
R.  177. 

(z)  Osmond  v.  Fitzroy,  3  P.  Wms. 
129;  1  Fonbl.  Tr.  Eq.  5lh  ed.  66,  68, 
note  (r);  Lewis  v.  Feud,  1  Ves.  jun. 
19.  As  to  inadequacy  of  consideration, 


see  antCf  31. 

{a)  Cory  v.  Cor?/,  1  Ves.  19;  3  P. 
Wms.  130;  Co.  Lilt.  247;  1  Foubl. 
Tr.  Eq.  5th  ed.  67,  68 ;  Stockley  v. 
Stockley,  1  Ves.  &  B.  30. 

(6)  /(/.;  Cooke  v.  Clayworth,  18  Ves. 
15;  3  Chitly,  Com.  Law,  M;  ante,  10, 
per  Bay  ley,  J. 

(r)  3  Camp.  33.  And  see  Sentance 
V.  Foole,  3  Car*  &  P.  1. 
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adhered  to  the  same  principle  in  a  subsequent  case(^.  It  is 
also  worthy  of  observation,  that  the  same  doctrine  is  upheld  by 
the  law  of  Scotland (e).  And  Pothier  (J)  observes: — "It  is 
evident  that  drunkenness,  when  it  goes  so  far  as  absolutely  to 
destroy  the  reason,  renders  a  person  in  this  state,  so  long  as  it 
continues,  incapable  of  contracting,  since  it  renders  him  incapable 
of  consent." 


4.  Of  Contracts  WITH  Infants  (g). — The  age  of  twenty- 
one  years  (A)  has  been  fixed  as  the  period  when  an  absolute  and 
unlimited  legal  ability  to  contract  shall  commence :  or  it  may, 
perhaps,  be  more  correctly  said,  that  at  this  period  the  protection 
afforded  to  infants  against  improvident  bargains,  and  the  artifices 
of  designing  persons,  ceases.  For  infants  are  rather  incapable 
of  obliging  themselves  by  their  contracts,  than  incapable  of  con- 
tracting. This  rule  appears  to  have  been  borrowed  from  the 
feudal  law,  by  which  the  tenant,  at  this  age,  was  presumed  to 
have  acquired  sufficient  bodily  strength  to  attend  his  lord  in  the 
wars ;  and  therefore,  at  this  age,  ceased  to  be  the  ward  of  his 
guardian  in  chivalry  (t). 

The  general  principle  is,  that  the  contract  of  an  infant,  how- 
ever fair  and  conducive  to  his  interests  it  may  in  reality  be,  is  not 
binding  on  him,  unless  the  supply  of  necessaries  to  him  be  the 
object  of  the  agreement ;  or  unless,  after  he  has  attained  the  age 
of  twenty-one  years,  he  confirm  his  voidable  contracts  (k).  It 
becomes  therefore  material  to  consider; — 

Istly,  What  are  necessaries. 

2ndly,  What  are  not  so. 

3rdly,  The  confirmation  after  coming  of  age. 

And  4thly,  The  liability  of  others  contracting  with  infants. 

The  mode  o{ pleading  and  proving  the  defence  of  infancy  will 
be  noticed  hereafter. 


(</)  Fenton  v.  Holioicay,  1  Stark.  R. 

1S6. 

(r)  Ersk.  Inst.  814,  815 ;  3  Camp. 
34,  note.  As  to  frauds  on  drunkards, 
see  Gregory  t.  Frazer,  3  Camp.  454 ; 
cited  1  B.  &  Ad.  670,  per  Cw. ;  Bui. 
N.  P.  17« :  Brandon  v.  Old,  3  C.  &  P. 
440. 

(J^  On  Contracts,  part  1,  c.1,  s.  1, 
ait.  4,  vol.  i.,  page  39,  Evans's  ed. 

{g)  See  in  general,  Bing.  on  In- 
fancy ;  Com.  Dig.  Enfant ;  Bac.  Ab. 


Infancy.  As  to  the  nature  of  an  in- 
fant's incompetency  to  contract,  ante, 
136.  As  to  an  infant's  contracts  in 
France,  ante,  108,  note  {c).  An  in- 
fant may  hold  the  office  of  clerk  of  the 
peace,  Crosbie  v.  Hurley,  1  Alcock  & 
Napier,  431. 

(h)  See  Anon.  1  Salk.  44 ;  2  Po- 
thier, by  Evans,  51. 

(i)  Co.  Litt.  78  6, 171  ^. 

{k)  Bac.  Ab.  lnfancy{l  3) ;  1  Wood. 
V.  Lee.  400. 
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Istly.  What  are  Necessaries. — Such  necessary  things  as  relate 
immediately  to  the  person  of  an  infant ;  as  his  meat,  drink,  ap- 
parel, lodgings,  and  medicine,  at  fair  and  reasonable  prices,  and 
with  due  regard  to  the  degree  and  estate  of  the  infant,  are  clearly 
necessaries  for  which  he  is  liable  (/).  And  he  may  contract 
for  them  on  credit,  although  he  be  provided  with  ready  money 
funds  (m), 

"  An  infant  may  bind  himself  to  pay  for  his  good  teaching 
or  instruction,  whereby  he  may  profit  himself  afterwards  (n)." 
And  it  was  said  by  three  justices,  in  Manhy  v.  Scott  (o),  that  he 
may  contract  to  pay  so  much  for  instructing  him  in  reading  and 
ivriting ;  and  in  Pickering  v.  Gunning  (p)  it  appears  to  have 
been  decided  that  a  promise  by  a  child  of  fourteen  years  of  age, 
to  pay  a  reasonable  sum  for  board,  lodging,  and  schooling,  was 
binding  on  him.  Wc  shall  presently  have  occasion  to  observe 
that  where  the  infant  is  placed  at  school  by  his  parent,  credit  is 
impliedly  given  to  the  latter  only  (q). 

In  assumpsit  against  husband  and  wife,  for  money  paid  to  the 
use  of  the  wife  before  her  coverture,  it  appeared  that  the  plaintiff* 
and  the  wife  of  the  defendant  were  brother  and  sister,  and  each 
had  a  sum  of  300/.  as  a  fortune.  In  the  year  1792,  the  sister 
being  then  under  age,  the  plaintiff  paid  a  sum  of  407.  to  a  third 
person,  as  a  premium  for  taking  the  sister  as  an  apprentice  to 
learn  millinery;  and  a  letter  was  read  from  the  sister  to  the 
plaintiff,  wherein  she  expressed  her  gratitude  to  him  for  this  mark 
of  his  kindness,  and  hoped  it  would  be  in  her  power  to  pay  him 
soon.  But  she  was  under  age  when  this  letter  was  written,  and 
no  subsequent  promise  was  proved.  ''  Lord  Kenyan  declared 
himself  clearly  of  opinion  that  this  sum  of  money  could  not  be 
considered  as  necessaries,  and  therefore  that  the  payment  of  it 
could  not  be  enforced  in  a  court  of  law ;  where  a  man  does  an  act 
of  generosity  for  an  infant,  he  relies  wholly  on  the  generosity  of 
the  infant  to  make  a  suitable  return.  The  infant  ought  to  make 
a  due  return,  but  it  is  a  duty  of  imperfect,  not  of  legal  obli- 
gation (r)," 


(0  Bac.  Ab.  Infanct/  (I);  3  Com.  (o)  1  Sid.  112. 

Dig.,  Enfant  (B  5).  (;>)  Sir  W.  Jones,  182 ;  Palmer,  528, 

(m)  Burghart  v.  Hall,  4  M.  &  W.  S.  C. ;    1    Rol.  Ab.,    EnfantSy  729, 

727.  S.  C. 

(n)  Co.  lit.  178  fl;   3  Salk.  196;  (y)  Poit, 

1  Wood.  V.  L.  402,  and  note  (/).  (r)  Smith  ▼.  Gib$on,  Peak,  Addl. 


OF  CONTRACTS  WITH  INFANTS. 


143 


No  action  is  maintainable  against  an  infant  on  his  covenant  to 
serve,  in  an  indenture  of  apprenticeship.  This  point  was  decided 
in  Gilbert  v-  Fletcher  (r),  where  it  was  laid  down  by  the  court 
that  neither  at  common  law  nor  by  the  statute  5  Eliz.,  is  any 
covenant  or  obligation  of  an  infant  for  his  apprenticeship  binding 
upon  him.  If  he  misbehave  himself  (said  the  court),  the  master 
may  correct  him  in  his  service,  or  complain  to  a  justice  of  the 
peace  to  have  him  punished  according  to  the  statute  ;  but  no 
remedy  lies  against  an  infant  upon  such  covenant ;  and  therefore 
it  was  adjudged  for  the  defendant.  It  is  said  that  by  the  custom 
ot  London  an  infant  may  bind  himself  in  an  indenture  of  appren- 
ticeship, so  as  to  be  subject  to  an  action  against  him,  even  in  the 
courts  at  Westminster  (s). 

The  term  ^*  necessaries  "  is  not  to  be  strictly  confined  to  such 
matters  as  are  positively  essential  to  the  infant's  personal  subsis- 
tence or  support ;  but  is  a  relative  expression,  to  be  construed 
with  reference  to  his  actual  rank,  fortune,  and  age  (t).  Therefore 
a  livery  for  the  servant  of  an  infant,  who  was  a  captain  in  the 
army,  were  held  to  be  necessaries  for  which  he  was  liable ;  but 
he  was  considered  not  to  be  responsible  for  cockades  ordered  for 
some  of  the  soldiers  of  his  company  {u).  And  it  seems  that  he 
may  be  charged  for  regimentals  sold  to  him  as  a  member  of  a 
volunteer  corps  ;  Lord  Ellenborough  saying,  that  in  those  perilous 
times,  when  young  men  had  inrolled  themselves  in  different  corps, 
for  the  defence  of  the  country,  he  should  hold  that  clothes  so 
furnished  were  necessaries  {x).  And  horses  may  be  and  are  neces- 
saries, so  as  to  subject  an  infant  to  liability  for  the  price  or  hire 
thereof,  if  they  be  suitable  to  his  fortune  and  rank  in  life ;  or  are 
purchased  and  used  by  him  for  the  benefit  of  his  health  under 
the  advice  of  a  medical  man  (y) ;  and  if  so,  he  is  also  liable  for 
any  necessary  work  with  regard  to  such  horses ;  but  then  it 
ought  to  be  shown  in  the  replication  to  a  plea  of  infancy,  in  such 


Cases,  52.  It  is  not  clear  upon  what 
precise  ground  this  case  was  decided. 
Jt  appears  to  have  been  a  gratuitous 
payment  in  the  first  instance;  and 
sembit,  that  there  was  no  distinct  and 
absolute  promix  of  repayment ;    see 

(r)  Cro.  Car.  179.  See  TUx  v.  In- 
kmUianiM  of  Crcmetby,  3  B.  &  Aid. 
584;  Rexv,  Inhabitants  of  Arundelf  5 
M.  &  Selw.  257  ;  Rer  v.  Inhabitants 
ofOmenborough,  9  B.  &  Ad.  219. 

(f)  Stantm's  Cate,  Moore's  Reports, 


135.    See  Eden*t  Case,  2  M.  &  Selw. 
226,  229. 

(/)  Bac.  Ab.,  Infancy  (I)  ;  3  Com. 
Dig.  Enfant  (B  5).  See  Rainsford  v. 
Fcntoickf  Carter  U.  215;  Ive  v.  Ches- 
ter, Cro.  Jac.  560;  2  llol.  R.  144; 
per  Lord  Kcnyon,  Hands  v.  Slaney,  8 
T.  R.  578 ;  per  V^aughan,  J.,  in  Peters 
V.  Flemyng,  Norfolk  Summer  Assizes, 
1839. 

(u)  Hands  ▼.  Slmey,  8  T.  R.  578. 

[i)  Coats  V.  Wilson,  5  £s|).  R.  152. 

y)  Hart  v.  Prater,  1  Jurist,  623. 
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case,  that  the  horses,  as  well  as  the  work,  were  necessaries  (y). 
So  jewellery  may  be  necessaries  if  suitable  to  the  rank  and  con- 
dition of  the  infant  (z).  It  seems  also,  that  an  infant  cannot  avoid 
a  lease  granted  by  him,  and  which  is  for  his  benefit  (a);  and  that 
he  is  liable,  on  arriving  at  full  age,  for  a  reasonable  fine,  assessed 
during  infancy,  in  respect  of  a  copyhold  estate  which  has  descended 
to  him  (i),  and  which  he  enjoyed  during  his  nonage,  and  aftei^wards. 
And  acts  of  necessity  shall  bind  him ;  as  presentations  to  bene- 
fices, admittances  to  and  grants  of  copyholds  (c).  It  has  also 
been  held  that  an  action  of  debt  lies  against  an  infant,  for  a  rea- 
sonable rent  reserved  upon  a  lease  to  him  of  a  house  which  he 
has  occupied  (^).  So  lodgings  are  necessary  for  an  infant,  and 
render  him  liable  for  the  rent  of  them  {e). 

"  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but 
if  provided  in  order  for  the  mai'riage,  he  is  not  chargeable,  though 
she  use  them  (/).''  He  is  also  liable  for  necessaries  supplied 
to  his  lawful  children,  upon  his  express  or  implied  credit  {g), 

A  person  who  pays  for  an  infant,  and  at  his  request,  a  debt 
which  the  latter  had  contracted  for  necessaries,  stands,  even  at 
law,  in  the  situation  of  the  original  creditor,  and  may  sue  the 
minor  for  money  paid  (A).  It  would  seem  he  is  liable  for  money 
paid  to  release  him  from  custody  in  execution,  without  showing 
that  the  original  debt  was  for  necessaries :  aliter  if  he  were  in 
custody  only  on  mesne  process,  when  the  party  paid  the  debt  for 
him  (i).  And  where  an  action  was  brought  to  recover  a  sum  of 
money,  paid  to  liberate  an  infant  from  arrest  in  Scotland,  it  was 
held  necessary  for  the  defendant,  in  order  to  establish  a  plea  of 
infancy,  to  show  that  the  facts  would  have  afforded  a  defence 


(y)  Clowes  v.  Brooke^  2  Stra.  1101. 

(js)  Pefcr«v.  P/c»/y»g,|?frVaughan, 
J.,  Norfolk  Summer  Assizes,  1839. 

(a)  Maddon  v.  White,  2  T.  R.  161 ; 
Zouch  V.  Parsom,  3  Burr.  1806. 

(ft)  Evelyn  v.  Chichester ,  3  Burr. 
1717;  Bull.  N.  P.  154. 

(c)  3  Salk.  196;  Zouch  v.  Parsons, 
3  Burr.  1801,  per  Mansfield,  C.  J. 

(rf)  Kirton  v.  Eliolt,  2  Bulslr.  69  ; 
cited  by  Yates,  J.,  in  Evelyn  v.  Chi- 
Chester,  3  Burr.  17 19.  In  Rol.  Ab.  73 1, 
tit.  Infants^  pi.  45,  the  same  case  is 
mentioned  by  the  name  of  Keitel  v. 
Eliot,  as  only  deciding  that,  if  the 

Earty  continue  to  occupy  on  attaining 
is  full  age,  he  is  Haole  for  ai  rears 
which  accrued  during  his  minority. 
It  would  seem,  at  the  present  day, that 
an  infant  cannot  be  sued  on  his  covt" 


nant  in  a  lease  to  pay  a  fixed  rent, 
although  he  would  be  liable  in  assump- 
sit  to  pay  a  reasonable  rent  for  pre- 
mises necessary  for  him,  and  suitable 
to  his  station  and  fortune;  Lowe  v. 
Griffiths,  1  Scott,  458;  1  Hodges,  30. 

(e)  Crisp  v.  Churchill,  cited  in 
Lloyd  V.  Johnson,  1  B.  &  P.  361. 

(/)  Tuma^  V.  Trisby,  at  Guildhall ; 
per  Pratt,  C.  J.,  Rains/'ord  v.  Fatwick, 
Carter,  R.  215. 

(g)  Bac.  Max.  p.  86,  ed.  1741 ;  1 
Fonbl.Tr.  Eq.  73,  5th  ed. 

{h)  Marlmc  v.  Pitfield,  1  P.  Wms. 
558;  EUU  v.  Ellis,  5  Mod.  368; 
Earle  v.  Peale,  10  Mod.  67  ;  Ellis  v. 
Ellis,  12  id.  197. 

(i)  Clarke  v.  Leslie,  5  Esp.  R.  23. 
See  Finlie  v.  Jowle,  13  East,  6. 
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by  the  law  of  Scotland;  in  which  country  the  cause  of  action 
accrued  (i). 

It  seems  that  an  infant  is  bound  by  the  conduct  of  his  solicitor 
in  a  cause  (k) ;  and  that  a  feme  infant  may  sometimes  be  bound 
by  a  marriage  contract,  properly  settling  her  property,  and  deli- 
berately and  fairly  entered  into,  with  the  consent  of  her  friends 
and  relations  (Z) ;  she  may  at  least  be  so  as  to  her  chattel  pro- 
perty, for  this  merely  amounts  to  a  waiver  by  her  husband  of  his 
marital  rights. 

It  is  enacted  by  the  Friendly  Society  Act,  10  Geo.  4,  c.  56, 
8.  32,  "  that  a  minor  may  become  a  member  of  any  such  society ; 
and  may  execute  all  instruments,  give  all  necessary  acquittances, 
and  enjoy  all  the  privileges,  and  be  liable  to  all  the  responsibilities 
appertaining  to  members  of  matured  age,  notwithstanding  his  or 
her  incapacity  or  disability  in  law  to  act  for  himself  or  herself: 
provided  always  that  such  minor  be  admitted  into  such  society 
by  and  with  the  consent  of  his  or  her  parents,  masters,  or  guar- 
dians." 

2ndly.  What  are  not  Necessaries, — From  what  has  just  been 
observed,  it  will  be  readily  perceived  what  are  not  necessaries. 
The  law  regards  the  real  rank  and  actual  state  of  the  circum- 
stances of  the  infant,  and  trusts  not  merely  to  the  appearance  he 
assumes  in  society.  Many  articles  which  may,  at  first  sight, 
appear  to  be  necessary  for  an  infant,  are  not  so  in  reality ;  and 
in  that  case  the  infant  is  not  responsible.  So  goods  may  be  ne- 
cessaries in  point  of  quality,  but  not  in  point  of  quantity.  There- 
fore, when  an  infaiit  is  already  provided  with  sufficient  necessa- 
ries by  his  father,  or  has  been  supplied  by  other  tradesmen  than 
the  plaintiff,  and  consequently  was  under  no  necessity  to  purchase 
that  for  which  he  is  sued,  he  is  not  liable,  although  the  plaintiff 
was  not  at  the  time  aware  of  the  fact ;  and  it  is  not  material  that 
the  infiint  has  not  paid  for  those  necessaries  with  which  he  was 
already  supplied,  or  even  that  he  has  successfully  defended  ac- 
t]<m8  brought  against  him  for  the  price  of  them  (m).     It  is  the 


(i)  Male  V.  Roberity  3  Esp.  R.  163. 
An  executor  may  pay  an  infiint  a 
legacy  for  the  purp<»e  of  necessaries, 
1  Fonbl.  Tr.  £q.  74. 

(A)  7y/o/«mv.  Hargravf,3Madox, 
495.  By  decree  in  a  court  of  equity, 
WaU  T.  Ruihby,  1  firo.  C.  C.  484;  3 
Ball&'B.213. 


(/)  Aindiey,  Medfycott,  9  Vei.  14; 
MUner  v.  Lord  Raraoood^  1 8  u/.  959 ; 
1  Powell  on  Contracts,  41,  51,  53 ; 
1  Fonbl.  Tr.  Eq.  5th  ed.  74,  note.  See 
Comyn  on  Contracts,  622. 

(fli)  Burghart  v.  Aneerstein^  6  C.  & 
P.  690;  1  M.  kt  Rob.  458,  S.  C; 
Charters  v.  B(nfnt<m,  7  C.  &  P.  52. 
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morale  though  not  the  legal  (m),  duty  of  a  tradesman,  by  inquiry, 
to  ascertain  the  real  occasion  which  the  infant  has  for  the  goods 
he  is  about  to  purchase,  although  they  are  goods,  which,  gene- 
rally speaking,  fall  within  the  description  of  necessaries  (n).  Thus, 
if  a  minor  has  been  supplied  ^vith  ten  coats  by  one  tradesman, 
and  immediately  after  that  the  plaintiff  supply  him  with  another, 
the  plaintiff  is  not  entitled  to  be  paid  for  such  other  coat,  as  it 
was  not  necessary  (o).  Nor  is  an  infant  liable  for  his  schooling^ 
if  he  were  placed  at  the  school  by  his  parent  or  guardian  (/>).  In 
such  case,  although  the  education  may  be  necessaries  for  which 
an  infant  might  otherwise  be  liable,  yet  it  shall  be  implied  that 
credit  was  given  to  the  parent  or  guardian  onlyCy).  But  it 
seems  that  a  father  is  not  under  a  legal  obligation  to  educate 
his  child ;  and  could  not  be  made  liable,  if  the  circumstances 
absolutely  negatived  his  assent  to  the  contract  with  the  party 
instructing  the  infant  (r). 

There  appears,  indeed,  to  be  no  responsibility  on  the  part  of 
a  father  even  for  necessary  goods  supplied  to  his  son,  unless 
there  be  some  proof  of  a  contract  express  or  implied ;  and  that 
there  must  be  a  prior  authority,  or  a  subsequent  recognition  of 
the  claim  {s).  The  usual  evidence  is,  that  the  son  lived  under 
the  father's  roof;  and  that  the  goods  were  necessaries,  and  were 
delivered  at  the  residence  of  the  latter  ;  or  that  the  father  saw 
the  son  wearing  the  clothes  {t) :  and  this  proof  is  prim&  facte 
sufficient. 

So  in  an  action  against  a  parent  for  the  price  of  regimentals  fur- 
nished to  his  son,  Ahbott,  C.  J.,  left  it  to  the  jury  to  consider 
whether  they  could  infer  that  the  order  was  given  by  the  assent 


(»i)  Dalton  V.  Gib,  5  N.  C.  198; 
Brayshaw  v»  Eaton,  id,  231. 

(n)  Charters  v.  Baynton,  7  C.  &  P. 
52,  55;  Burghart  v.  Angerstcin,  6  C. 
&  P.  690;  1  M.  &  R.  458,  S.  C  ; 
Bainbridge  v.  Pickering,  2  fila.  It. 
1325;  Ford  v.  Fothergill,  1  Esp.  R. 
211;  Peake  R.  229,  S.  C;  Cook  v. 
Beaton,  8  C.  &  P.  114,;  Story  v. 
Pen/,  4  id,  526;  Mortara  v.  Hall,  6 
Sim.  465. 

(o)  Burghardt  v.  Anger  stein,  6  C.  & 
P.  690. 

(/>)  Ante,  142. 

(q)  Duncomb  v.  Tickridge,  Aleyn, 


R.  94;  3  Bac.  Ab.  595,  Marg.  Gwil- 
lim*s  ed. 

(r)  Hodges  y,  Hodges,  Penke,  Addl, 
Cases,  79. 

(«)  Bolfe  V.  Abbott,  6  C.  &  P.  286  ; 
Urmston  v.  Neiocomen,  4  A.  &  £.  899 ; 
Clements  v.  Williams,  8  C.  &  P.  58  ; 
Blackburn  v.  Mackay,  1  C.  &  P.  1, 
cor.  Abbott,  C.  J. ;  Fluck  v.  TMe^ 
mache,  id,  5,  cor,  Burrough,  J.  See 
Willdm  V.  Wells,  3  id,  231,  and  see 
Turquard  v.  Dawson,  1  C,  M.  &  It. 
710,  note. 

(0  Law  V.  Wilkins,  1  Nev.  &  P. 
697;  6  A.  &£.  718. 
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and  with  the  authority  of  the  father.  He  said  that  ^^  a  father 
would  not  be  bound  by  the  contract  of  his  son^  unless  either  an 
actual  authority  were  proved,  or  circumstances  appeared  from 
which  such  an  authority  might  be  implied.  Were  it  otherwise,  a 
father,  who  had  an  imprudent  son,  might  be  prejudiced  to  an 
indefinite  extent ;  and  it  was  tlierefore  necessary  that  some  proof 
should  be  given,  that  the  order  of  a  son  was  made  by  the  autho- 
rity of  his  father.  The  question,  therefore,  for  the  consideration 
of  the  jury  was,  whether,  under  the  circumstances  of  the  particular 
case,  there  was  sufficient  to  convince  them  that  the  defendant  had 
invested  his  son  with  such  authority.  He  had  placed  his  son  at 
the  military  college  at  Harlow,  and  had  paid  his  expenses  whilst 
he  remained  there.  His  son,  it  appeared,  then  obtained  a  com- 
mission in  the  army ;  and  having  found  his  way  to  London,  at  a 
considerable  distance  from  his  father's  residence,  had  ordered 
regimentals  and  other  articles,  suitable  to  his  equipment  for  the 
East  Indies.  If  it  had  appeared  in  evidence  that  the  defendant 
had  supplied  his  son  with  money  for  this  purpose,  or  that  he  had 
ordered  these  articles  to  be  furnished  elsewhere,  either  of  those 
circumstances"  (the  learned  judge  observed)  "  might  have  re- 
butted the  presumption  of  any  authority  from  the  defendant  to 
order  them  from  the  plaintiff.  Nothing,  however,  of  this  nature 
had  been  proved ;  and  since  the  articles  themselves  were  necessary 
far  the  son,  and  suitable  to  that  situation  in  which  the  defendant 
had  placed  him,  it  was  for  the  jury  to  say  whether  they  were  not 
satisfied  that  an  authority  had  been  given  by  the  defendant.'^ 
AAer  his  lordship  had  fully  commented  upon  all  the  circumstances 
of  the  case,  the  jury  found  in  favour  of  the  plaintiff  (u). 

If  a  husband,  living  in  a  state  of  separation  from  his  wife, 
saSkr  his  children  to  reside  with  her,  he  impliedly  constitutes  her 
his  agent  to  order  necessaries  for  the  children  on  his  credit  (t;) ; 
especially  as  the  father  has  a  right  to  the  custody  of  his  child  {w). 
And  if  children  be  left  by  their  father  under  the  protection  of  a 
servant,  the  latter  has  impliedly  authority  to  provide  medical  as- 
sistance for  the  children  on  the  father's  credit,  if  the  children 
meet  with  an  accident,  although  it  occurred  from  the  carelessness 
of  the  servant  (x).    And  where  a  wife,  in  the  absence  of,  and 

(■)  Baker  v.  Keen,  2  Stark.  R.  501.         (tc)  Rex  v.  Greenhill,  4  Ad.  &  £. 
(v)  Rawlins  y.  Vandyke^  3  £sp.  R.      624. 
S50,  252,  |icr  Lord  £ldon.  (j)  Cooper  v.  Phillips,  4  C.  &  P. 

581. 
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unknown  to,  her  husband,  contracted  for  the  board  of  his  daugh- 
ter, aged  seventeen,  who  aAer  some  time  was  removed  by  her  to 
another  situation  ;  and  in  an  action  by  the  person  with  whom  she 
was  last  placed,  it  was  proved  that  the  husband  had  paid  for  the 
first  board,  although  he  expressed  some  disapprobation  of  it ;  it 
was  held  that  the  husband  had  thereby  so  far  acknowledged  the 
discretionary  power  of  the  wife  to  contract  for  this  purpose,  as  to 
make  him  liable  to  the  plaintiff  upon  the  second  contract  (y). 

In  Urmston  v.  Newcomen{z)  it  was  mooted  whether  a  father  de- 
serting his  infant  child,  could  be  made  liable  to  a  party  who  sup- 
plies the  child  with  necessaries,  no  further  proof  of  any  contract 
being  given,  and  it  was  held  that  at  all  events  no  action  could  be 
maintained  where  the  father  had  reasonable  ground  to  suppose 
that  the  child  was  provided  for. 

Even  the  father  of  a  bastard  is  liable,  upon  an  implied  contract, 
to  pay  for  necessaries  supplied  for  the  child,  although  no  order 
of  bastardy  has  been  made,  if  he  have  adopted  it,  by  taking  it 
to  his  home  (a).  And  it  seems  that  if  the  father  of  such  a  child 
consent,  (without  an  order  of  bastardy,)  to  pay  an  annual  sum  for 
its  support,  he  will  be  bound  to  continue  to  do  so,  or  to  provide 
for  the  child  himself,  or  to  give  the  most  distinct  notice  of  his 
intention  to  discontinue  the  payment  in  future  (Jb).  And  where 
the  father  of  an  illegitimate  child  admitted  it  to  be  his  daughter, 
and  at  one  time  allowed  an  annual  sum  for  its  support ;  and  it 
appeared  that  he  knew  that  the  child,  (being  sixteen  years  old,) 
was  boarded  and  clothed  by  the  plaintiff;  and  neither  expressed 
his  dissent,  nor  took  the  infant  away ;  it  was  held  that  he  was 
impliedly  liable  for  the  board  and  lodging  (c).  But  in  these 
cases,  future  liability  may  be  repudiated;  and  where  the  sup- 
posed father,  having  made  various  payments,  refused  to  continue 
to  support  the  child,  until  the  mother  obtained  an  order  of  filia- 
tion ;  it  was  held  that  the  mother  could  not  sue  for  the  subsequent 
maintenance  of  the  child  (J). 

A  father  in  law  was  not,  until  the  passing  of  the  4  &  5 
Will.  4,  c.  76,  s.  57,  bound  by  law  to  maintain  his  wife's 
children  by  a  former  marriage ;  but  he  became  impliedly  liable^ 


Cv)  Fwsyth  V.  Milncy  SitL  after  M.  Bla.  C.  458.     See  now  3  &  4  W.  4,  c. 

T.  1808,  Guildhall,  K.  B.,  Palqy  oo  76.  s.  70;  Chit.  71;  Chit  fcHulme's 

Prin.  &  Agent,  1^0,  note  (2).  Slats.  895. 

{z)  4  Ad.  &  E.  899.  {b)  Cameron  v.  Baker,  1  C.  &  P. 2C8. 

(a)  Hesketh  v.  Jowring,  5  Esp.  R.  (c)  Nichole  v.  Allen,  3  C.  &  P.  36. 

131,  cor.  Lord  Ellenborough.    Seel  (d)Furillu)v,Crawther,7D,8cR,61^' 
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if  he  assumed  the  character  of  a  parent  towards  them,  by  taking 
them  into  his  house  and  permitting  them  to  appear  to  be  part  of 
bis  family,  or  did  other  acts  calculated  to  induce  others  to  give 
him  credit  for  necessaries  supplied  to  the  children  (e).  And  if  a 
father  in  law  educate  and  support  his  wife's  child  by  a  former 
husband,  without  intending  at  the  time  to  charge  such  child  with 
the  expenses,  he  cannot  recover  a  remuneration  from  the  child  on 
its  attaining  full  age  (/),  unless  there  be  an  express  promise  to 
repay  him  {g). 

It  has  been  laid  down,  that  an  infant  is  not  liable  for  repairs 
done  to  his  house  (/i).  He  is  not  bound  by  an  agreement  to  refer 
a  dispute  to  arbitration  (t) ;  nor  by  the  recitals  in  a  deed  made 
during  infancy  (k) ;  nor  by  a  cognovit  executed  by  him  (Z) ;  nor 
can  he  contract  for  the  hire  of  a  house  for  the  carrying  on  his 
trade  or  even  manual  occupation  (m). 

The  law  considers  that  an  infant  has  not  sufficient  discretion  to 
conduct  any  trade  or  business ;  consequently  he  is  not  liable  for 
goods  supplied  to  or  work  done  for  him,  in  order  to  enable  him 
to  carry  on,  or  in  the  course  of,  his  trade,  occupation  or  calling  (n). 
And  upon  this  ground  he  is,  it  seems,  entitled  to  recover  back  a 
sum  deposited  by  him  under  an  agreement  that  he  would  become 
a  partner  with  another  person  in  trade  at  a  future  day;  and 
which  sum,  it  was  agreed,  should  be  forfeited  on  his  breach  of  the 
agreement;  he  repudiating  the  contract,  by  refusing  to  become  a 
partner  at  the  prescribed  period  (o).  Where,  however,  an  infant 
agreed  to  become,  and  became,  a  partner  with  another  person,  and 


(e)  Tubb  V.  Harriion,  4  T.  R.  1 18 ; 
Cooper  y.  Martin^  4  East,  76;  Slone 
w.  Carry  3  £sp.  K.  1.  Sedvide  5  &  6 
W.  4,  c.  76,  s.  57. 

(/)  Pellv  V.  Rawlins,  Peake,  Addl. 
C.  226,  ;ier  Lawrence,  J.  Ante,  49, 51. 

(g)  Cooper  V.  Martin,  4  East,  76. 

(A)  Anon.S  Salk.  196.  Sed  qu.  He 
is  ponisbable  for  permissiTe  waste,  id. 

(i)  Bac  Ab.  Infancy,  (IS);  Wat- 
son on  Arb.  40,  1,  2. 

{k)  Milner  t.  Lord  Harewood,  18 
Ves.  274. 

(/)  Oiiver  T.  Woodroffe,  4  M.  & 
W.  650. 

(m)  Lowe  r.  Griffith,  1  Scott,  458; 
1  Hodges,  SOf  S.  C. ;  but  he  will  be 
liable  if  such  house  be  a  residence  ne- 
ccttary  and  suitable  to  his  station  in 
life;  id.;  ante,  144,  note  {d). 


(ft)  WhyxDuU  V.  Champion^  Stra. 
1083 ;  DUk  V.  Keightey,  2  Esp.  R. 
480;  Warwick  v.  Bruce,  2  M.  &  Selw. 
209,  per  Lord  Ellenborough ;  Goode 
V.  HiaTiaon,  5  B.  &  Aid.  147 ;  Thomtmi 
V.  lUingworlh,  2  B.  &  C.  824 ;  4  D. 
&  R.  545,  S.  C.  But  if  be  use  goods 
(supplied  to  liim  in  his  trade),  as  ne- 
cessaries for  his  household  purposes, 
he  is  liable ;  Tuberville  v.  IVhitehouse, 
1  C.  &  P.  94. 

(o)  Corpe  V.  Overtati,  10  Bing.  252 ; 
3  M.  &  Scott,  738,  S.  C.  And  see 
Wilson  V.  Pearse,  Peake,  Addl.  Cases, 
196,  in  which  Lord  Kenyon  is  re- 
ported to  have  decided,  that  a  deposit 
paid  by  an  infant  upon  a  public-house 
agreement,  may  be  recovered  back  by 
him  upon  his  refusal  to  complete  the 
purchase. 


150  OP  CONTRACTS  WITH  INFANTS. 

they  paid  a  premium  to  the  defendant  on  taking  from  him  a  lease 
of  premises;  and  the  partnership  continued,  and  the  partners 
eryoi/ed  the  premises,  for  a  short  period  during  the  infancy;  it  was 
held  that  the  infant,  who  avoided  the  lease  on  coming  of  age, 
could  not  recover  back  the  money  he  had  paid  for  the  pre- 
mium (p). 

An  infant,  as  he  cannot  trade,  cannot  be  a  bankrupt  (q) ;  nor 
take  the  benefit  of  the  insolvent  act,  not  being  in  a  situation  to 
execute  the  necessary  warrant  of  attorney  (r) ;  or  be  sued  upon 
his  covenant  as  an  apprentice  («) ;  nor  is  he  liable  on  the  custom 
of  the  realm,  as  an  innkeeper  {t).  Neither  is  an  infant  liable  as 
a  partner  with  another  person  in  a  business  (u). 

As  an  infant  is  not  competent  to  state  an  account,  even  for 
necessaries,  he  is  not  liable  on  an  account  stated  (x) ;  nor  on  a 
bill  of  exchange  to  which  he  is  a  party,  although  it  were  given 
for  necessaries  (y).  But  such  bill  is  good  as  against  other 
parties  thereto  (z).  According  to  some  ancient  authorities,  an 
infant  is  liable  on  his  single  bill,  that  is,  a  bond  without  a  con- 
dition, for  necessaries  (a) ;  but  this  may  now  be  doubtful ;  for  he 
cannot  state  an  account,  and  the  giving  such  an  instrument  neces- 
sarily supposes  the  settlement  of  an  account.     At  all  events  he 


(p)  Holmes  v.  Blogg,  8  Taunt  508 ; 
2  Moo.  55Q,  In  (his  case  there  was 
a  partial  enjoyment  of  the  considera- 
tion. But  Gibbs^  C.  J.,  in  delivering 
judgment,  cited,  with  approbation,  a 
dictum  of  Lord  Mansfield,  in  Drury  v. 
Dntty,  or  Lord  Buckinghamshire  v. 
Drury,  Wilmot's  Notes,  177;  3  Bro. 
P.  C.  492, 9d  ed.  S.  C. ;  2  Eden,  60, 
72,  S.  C.  "  That  if  an  infant  pay 
money  with  his  own  hand,  without  a 
valuable  consideration  for  it,  he  can- 
not get  it  back  again." 

(q)  ^ parte Sydebothantyi  Atk.  146; 
Ex  parte  Mouie,  4  Ves.  603 ;  Cullen, 
26;  Eden,  2nd  ed.  1,44;  O^Brienv. 
Currie,  3  C.  &  P.  283,  A  fiat  in 
bankruptcy  against  him  is  void,  and 
not  merely  voidable ;  Belton  v.  Hod- 
ges, 2  M.  &  Scott,  365 ;  9  Bing.  365 ; 
S.C. 

(r)  Defries  v.  Davies,  1  Bing.  N.  C. 
692;  1  Scott,  594;  1  Hodges,  103; 
3  Dowl.  P.  C.  629,  S.  C. ;  Weaver  v. 
Stokes,  1  M.  &  W.  203 ;  Barton  v. 
Haworth,  5  Mad.  50. 

(s)  Ante,  115. 


(n  Carth,  161 ;  1  Rol.  Ab.  Action 
sur  le  Case,  (D  3). 

(ti)  Glossop  V.  Coleman,  1  Stark.  R. 
26;  Goode  v.  Harrison,  5  B.  &  Aid. 
147. 

(.r)  Trueman  v.  Hurst,  1  T.  R.  40  ; 
liigledew  V.  Douglas,  2  Stark.  R.  36  ; 
Hedgley  v.  Holty  4  C.  &  P.  104; 
Oliver  v.  Woodroffe,  4  M.  &  W.  650. 

iy)  Williams  v.  Harrison,  Carth. 
160;  Holt,  R.  359, S.C;  Chit.  Bills, 
8th  ed.  21,  2;  224;  Bayley  on  B.  5lh 
ed.  38,  46;  WUliamson  v.  Watts,  1 
Camp.  552.  It  does  not  appear  in  the 
latter  case  what  party  to  the  bill  the 
plaintiff  was. 

{z)  Taylor  v.  Croker,  4  Esp.  R. 
187;  Jones  v.  Darsh,  4  Price,  300. 
The  infancy  of  the  payee  no  defence 
in  an  action  by  mdorsee  against 
drawer,  Grey  v.  Cooper,  3  Doug.  65, 
j)OSt,  155,  156. 

(a)  Russel  V.  Lee,  1  Lev.  86 ;  Co. 
Lit.  172  a;  Cro.  El.  920;  Bull.  N.  P. 
155  a;  3  Burr.  1801 ;  8  East,  330,  1 ; 
Com.  Cont.  626. 
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cannot  be  bound  by  a  bond  with  a  penalty  ( J),  especially  if  in- 
terest be  thereby  made  payable  (f ).  If  a  party  accept  a  bill 
after  he  has  attained  the  age  of  twenty-one^  it  is  no  objection 
that  it  was  actually  drawn  before,  in  discbarge  of  a  debt  incurred 
whilst  he  was  an  infant  (ct).  But  where  goods  are  delivered 
to  a  carrier,  consigned  to  an  infant  before  he  becomes  of  age, 
but  do  not  reach  him  until  afterwards,  he  is  not  liable  (e). 

An  infant  is  not  liable  on  his  warranty  of  a  horse  sold  by 
him  (/) ;  and  a  lieutenant  in  the  royal  navy,  under  the  age  of 
twenty-one,  was  held  not  to  be  responsible  for  the  price  of  a 
chronometer,  supplied  to  him  at  a  time  when  he  was  not  in 
commission,  and  the  price  of  which  was  charged  68/.,  and  there 
being  no  proof  that  it  was  essential  that  he  should  have  such 
an  article  {g). 

Neither  does  the  law  consider  that  an  infant  has  sufficient 
discretion  properly  to  apply  money  placed  in  his  hands.  Conse- 
quently be  canuot  hold  the  office  of  clerk  of  a  court  of  requests, 
if  it  be  part  of  the  duty  of  that  officer  to  receive  the  money  of 
the  suitors  (A).  And  he  is  not  liable  for  money  lent  and  delivered 
to  him  to  purchase  necessaries,  although  the  money  be  applied 
by  him  to  that  purpose  (t).  But  equity  will  relieve  in  such  case 
by  considering  that  the  lender  stands  in  the  place  of  the  infant's 
creditor  for  necessaries,  who  has  been  satisfied  (k).  Money  paid 
far  an  infant  for  necessaries,  is  however  recoverable  from  him  (/)• 
And  although  he  is  not  liable  for  money  received  by  him  for  the 
plaintiff's  use,  under  a  contract  express  or  implied ;  yet,  where  he 
wrongfully  embezzles  money,  he  may  be  sued  as  for  money  had 
and  received  (m).  The  origin  of  the  claim  is  to  be  regarded. 
Where,  on  the  other  hand,  it  arises  strictly  out  of  a  contract  upon 


(Jf)  Ayliffy.  Archdule^Cxo.  El.  920; 
Co.  Lit.  172a;  Corpe  v.  Overton, 
amie,  149,  nole(o). 

(c)  Fiiherr,  Mowbray,  8  East,  330 ; 
Baylis  v.  DiruUy,  3  M.  &  Selw.  477. 

(d)  Stevens  v.  Jackson,  4  Camp. 
164.  See  2  Rose,  284 ;  Chit.  Dills, 
8llied.  22. 

(e)  Grifin  v.  Lang  field,  3  Camp. 
254  ;  Dawes  v.  Peck,  8  T.  tt.  330. 

(jD  Hewlett  V.  Ilatwellf  4  Camp. 
118. 

(g)  Berolles  v.  Ramsay,  Holt,  N.  P. 
R.  77. 

(A)  Claridge  ▼.  Ecelyn,  5  B.&  Aid. 
81.    He  may  hold  the  office  of  clerk 


of  the  peace,  for  this  is  a  miDisterial 
office ;  1  Alcock  &  Napier,  434,  Irish 
Reports. 

(0  Darby  V.  Boucher,  1  Salk.  279 ; 
Ellis  Y.  EUis,  5  Mod.  368 ;  Bull.  N.  P. 
154;  Probart  v.  Knouth,  2  Esp.  472, 
note.  But  a  payment  to  him  of  wages 
to  enable  him  to  pay  for  necessaries  is 
good,  Hedgley  v.  Holt,  4  C.  &  P.  104. 

(A)  Marlow  v.  Pitfeld,  1  P.  Wms* 
558. 

(/)  Jnte,U4. 

(m)  Bristow  v.  Eastman,  1  Esp. 
172;  Peake,  R.  223,  S.  C. ;  sec  Baci 
Ab.  Infancy,  (I). 
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which  an  infant  is  not  liable,  a  party  shall  not  be  allowed,  by 
treating  the  breach  of  that  contract  as  a  tort,  and  suing  in  form 
ex  delicto,  to  charge  the  infant.  "  If  one  deliver  goods  to  an 
infant  on  a  contract,  knowing  him  to  be  an  infant,  he  shall  not  be 
charged  for  them  in  trover  and  conversion  ;  for  the  law  will  not 
permit  a  plaintiff,  by  changing  the  form  of  action,  to  vary  the 
liability  of  the  infant  (n)."  So  where  a  minor  having  hired  a  horse 
injured  it  in  the  course  of  the  journey,  it  was  held  that  he  was 
not  liable  in  an  action  on  the  case  for  the  wrong  (o).  And  he  is 
not  liable  for  a  false  and  deceitful  warranty  of  goods,  or  of  his 
title  thereto,  upon  a  sale  by  him  (p). 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being  neces- 
saries, if  any  article  proved  to  have  been  furnished  to  the  de- 
fendant may  fall  within  the  description  of  necessaries,  the  evi- 
dence ought  to  be  left  to  the  jury  (q). 

Srdly.  Of  an  Infant's  Confirmation  of  his  Contract  on  coming 
of  Age,  —  The  general  rule  appears  to  be,  that  an  infant's 
contract,  if  for  his  benefit,  though  not  for  necessaries,  is  void- 
able only,  not  void,  and  may  consequently  be  confirmed 
without  any  new  consideration  (r).  And  if  a  person,  on  attaining 
the  age  of  twenty  one  years,  ratify  a  voidable  contract  made  by 
bim  during  nonage,  it  will  bind  him,  although  there  may  be  no 
other  consideration  than  the  moral  obligation  to  pay(«).  To 
render  an  adult's  confirmation  of  the  contracts  of  his  infancy 
binding,  it  must,  however,  be  in  writing,  and  signed  by  him  (0^ 
(and  the  signature  of  his  agent  will  not  suffice  (ti),)  and  be 
made  before  action  brought  (r);  so  it  must  be  voluntary  on 
his  part ;  not  obtained  by  circumvention  (r) ;  extorted  by  the 
terror  of  an  arrest ;  or  made  under  a  manifest  ignorance  on  his 
part,  that  he  was  entitled  to  claim  the  privilege  and  protection 


(n)  Manby  v.  Scoity  1  Sid.  129.  As 
to  his  liability  in  detinue,  see  MUU  v. 
Graham,  1  New  R.  140,  14.5. 

(o)  Jennings  v.  Randall,  8  T.  R. 
335. 

(p)  Green  v.  Greenbank,  2  Marsh. 
R.  485;  see  Grove  v.  Nevill,  1  Keb« 
778. 

(q)  Maddox  v.  Miller,  1  M.  & 
Selw.  738;  see  8  T.  R.  678;  1  Esp. 
R.  211;  ted  vide  Cro.  £1.  583;  5 
£sp.  R.  162. 

(r)  Zowh  v.  Parsons,  3  Burr.  1805 ; 
GibbsY.  Merrill^ 3T9}xnX,  313 ;  Goode 


V.  Harrison,  5  B.  &  Aid.  159;  The 
King  V.  2'he  Inhabitants  ofChillesford, 
4  B.  &  C.  100 ;  1  Powell  on  Contr. 
54. 

(s)  Co.  Lit.  3a;  Thompson  y»  Leach, 
2  Ventr.  203;  Southcrton  v.  Whitlock, 
2  Strange,  690;  Bac.  Ab.  Infancy, 
([8). 

(0  Post,  155. 

(tf)  See  Hyde  v.  Johnson,  2  Bing. 
N.  C.  776;  3  Scott,  289,  S.  C. 

(v)  Post,  155. 

(x)  Brooke  v.  Galley,  2  Atk.  34. 
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afibrded  him  by  law  (y).  A  bare  acknowledgment  or  recog- 
nition of  the  existence  of  a  prior  debt,  is  also  insufficient  to 
render  the  party  liable.  He  must,  by  an  express  promise,  con- 
firm the  demand,  and  waive  his  right  to  be  discharged ;  and  a 
part  payment,  even  into  court,  will  not  amount  to  a  confirmation 
of  the  remainder  of  the  demand  {z). 

Where  an  infant  fraudulently  concealed  his  age,  and  obtained 
from  bis  trustees  part  of  certain  stock,  which  he  was  entitled  to 
when  of  age,  and  upon  his  attaining  his  full  age  a  few  months 
afterwards,  he  applied  for  and  obtained  the  residue,  it  was  held 
in  equity  that  the  in&nt  was  guilty  of  a,  fraud  ;  and  that  neither 
he,  nor  his  assignees,  could  recover  back  the  amount  paid  during 
nonage ;  and  that  his  application  for  *^  the  residue"  was  a  binding 
recognition  of  the  former  payment  (a). 

And  in  the  case  of  a  continuing  contract,  voidable  only  by  an 
infant  on  his  coming  of  age,  the  infant  is  bound  by  and  is  pre- 
suincd  to  ratify  the  contract,  if  he  do  not,  within  a  reasonable 
time  after  he  has  attained  his  full  age,  give  notice  of  disaffirmance 
of,  or  otherwise  reject,  such  contract;  unless  the  other  party  dis- 
pense with  such  disaffirmance  (5).  As  if  an  infant  during  his 
nonage,  and  until  a  short  period  before  he  arrives  at  twenty-one, 
hold  himself  out  as  being  the  partner  of  J.  S,y  he  is  liable  on 
contracts  entered  into  by  the  firm  after  he  attained  twenty-one 
years  of  age,  unless  at  that  time  he  denied  or  disaffirmed  the 
partnership,  although  he  did  no  act  as  a  partner  after  that  age  (c). 
So  if  an  infant  make  a  lease  rendering  rent,  it  is,  at  all  events, 
only  voidable ;  and  if  he  accept  rent  at  full  age,  without  dissent, 

be  cannot  afterwards  avoid  the  demise  (d ). 

And  if  a  person  continue  in  possession,  without  objection,  aft^r 
his  full  age,  of  premises  leased  to  him  during  his  infancy,  he 
affirms  the  lease  ;  and  is  liable,  it  has  been  laid  down,  even  for 
arrears  of  rent  which  accrued  pending  the  infancy  {e).    On  a 


(y)  Hornier  ▼.  KUling,  5  £sp.  109. 
But,  in  general,  ignorance  of  the  law 
is  no  defence  or  excuse.  See  Stevens 
r.  Lynch,  12  East,  68. 

(i)  DUk  V.  Keighlejf,  2  £sp.  481 ; 
Tkrupp  V.  Fielder,  2  Esp.  628. 

(a)  Cory  v.  Gertcken,  2  Madd.  40. 

(6)  Holmes  v.  BUygg^  8  Taunt.  35 ; 
1  Moore,  466,  S.  C. 

(r)  Goode  v.  Harrison,  5  B.  &  Aid. 
147;  Holmes  v.  Bkgg,  8  Taunt.  35; 
1  Moore,  466, 5.  C. 


{d)  Ashfield  V.  Ashfield,  Sir  W. 
Jones,  R.  157 ;  4  Leon.  4,  per  Mead, 
J. ;  Baylis  v.  Dindey,  3  M .  &  Selw. 
481,  perJjQtd  EUenborough,  C.  J. 

(c)  1  Rol.  Ab.  Enfmt$,  (K)  731, 
(£),  45  ;  Ketsey's  case,  Cro.  Jac.  320 ; 
Kirt<m  v.  EUiott,  2  Bui.  69  ;  1  Rol. 
Ab.  721,  pi.  45,  B.C.;  Ewlyri.  v. 
Chichester,  3  Burr.  1719;  Baylis  ▼. 
Dineley,  3  M.  &  Selw.  481;  Holmesy. 
Blogg,  8  Taunt.  35,  37 ;  1  Moore, 
466,  S.  C. 
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motion  in  equity  to  review  the  taxation  of  a  bill  of  costs,  com- 
menced during  minority,  the  Master  having  disallowed  all  the 
charges  incurred  during  that  period ;  the  Chancellor  granted  the 
motion,  on  the  ground  that  a  continued  employment  when  of  age, 
might,  under  circumstances,  amount  to  an  implied  undertaking  to 
pay  the  prior  part  of  the  bill  (/).  And  it  seems  that  the  partial 
accession  to  9.  feme  infant's  marriage  settlement,  on  her  attaining 
full  age,  confirms  it  and  binds  in  toto  {g).  But  where  it  is  clear 
upon  the  face  of  the  instrument,  that  it  is  to  the  prejudice  of  the 
infant,  as  in  the  case  of  a  bond  with  a  penalty^  securing  the  pay- 
ment of  money  with  interest y  he  cannot  by  parol  confirm  the  bond 
so  as  to  be  liable  thereon  (A). 

As  it  rests  entirely  with  the  debtor  whether  he  will  ratify  void- 
able contracts  made  during  his  infancy,  so  he  may  confirm  them 
conditionally  ;  and  in  such  case  the  creditor  must  show  that  the 
condition  is  performed.  As  where  an  adult  promises  to  pay 
^'  when  he  is  able,''  some  proof  of  his  abiUty,  to  be  inferred  from 
his  ostensible  appearance  and  circumstances,  must  be  given  (i). 
And  in  such  case  it  might  be  proper  to  declare,  not  only  on 
the  original  demand,  which  is  revived  by  the  subsequent  promise, 
but  also  to  insert  a  count  on  the  conditional  promise  to  pay  (A), 
subject,  however,  to  an  application  to  strike  out  one  of  the  counts. 
However,  in  all  cases,  the  confirmation  must  be  before  action 
brought  (Z). 

An  infant's  right  to  elect  whether  he  will  avoid  or  confirm  a 
contract  entered  into  by  him  during  his  infancy,  does  not  neces- 
sarily entitle  him  to  recover  back  money  which  he  has  paid 
thereon.  It  is  indeed  a  general  rule,  that  an  infant  cannot  re- 
cover back  money  paid  by  him  even  upon  a  contract,  which,  by 
reason  of  his  infancy,  he  is  not  bound  to  complete ;  there  being 
no  imposition :  as  a  premium  paid  by  him  on  a  lease  to  him  of 
premises  which  he  actually  occupied,  although  he  avoided  the 
lease  on  attaining  twenty-one  years  of  age  (m).     But  it  seems  he 


(/)  Guy  V.  Burgtn,  1  Smith,  R. 
117;  but  see/)OS^,  155. 

(g)  Milner  v.  Lord  Harewood,  18 
Ves.  277. 

(A)  Btfy/i*  7.  Dineley,  3  M.&  S.447. 

(j)  Cole  V.  Sajcby,  3  Bsp.  160; 
Beiford  v.  Saunders,  2  H.  Bl.  116; 
Davies  v.  Smithf  4  £sp.  36 ;  Leaper 
V.  Tatton,  16  East,  423.  So  in  the 
case  of  such  a  promise  to  pay  a  debt 


barred  by  the  statute  of  limitations  ; 
Tanner  v.  Smart,  6  B.  &  C.  603; 
Hay  don  v.  Williams^  7  Bing.  163; 
Gould  V.  Shirley,  2  M.  &  P.  581. 

(k)  Id,;  Hunt  v.  Masscy,  5  B.  & 
Ad.  902. 

(/)  Thornton  v.  lUingworth,  2  B. 
&  C.  824 ;  4  D.  &  R.  545,  S.  C. 

(w)  HoZiwwv.  B/flgg,  8  Taunt.  508; 
2  Moore,  5b%  S.C.;  ante,  150. 
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may  recover  back  a  deposit  paid  by  him  on  an  agreementi  which 
he  refused  to  perform,  and  which  is  wholly  unexecuted  (w). 

When  the  plaintiff  relies  on  a  subsequent  promise,  which  the 
defendant  denies,  it  is  sufficient  for  the  plaintiff  to  prove  a  promise 
before  action  brought  (o) ;  and  it  is  incumbent  on  the  defendant 
to  show  that  he,  at  the  time  of  making  it,  was  under  age  (p). 

The  9  Geo.  4f,  c.  14,  s.  5,  enacts,  that  no  action  shall  be  main- 
tained whereby  to  charge  any  person  upon  any  promise  (9)  made 
after  full  age  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification  after  full  age  of  any  promise  or  simple  contract 
made  during  infancy ;  unless  such  promise  or  ratification  shall  be 
made  by  some  writing j  signed  by  the  party  to  be  charged  there- 
with. And  the  signature  of  an  agent  will  not  suffice  (r).  But 
we  have  seen  that  such  new  promise  need  not  be  stamped  («). 

Where  a  letter  is  dated  on  a  day  afler  the  infant  attained  his 
majority,  it  is  presumed  to  have  been  written  on  that  day  (t). 

4thly.  Of  the  LiabiUty  of  Persons  contracting  toith  Infants. 
— It  is  laid  down  as  a  general  rule^  that  infancy  is  a  per- 
sonal privilege^  of  which  no  one  can  take  advantage  but  the 
infant  himself;  and  therefore,  although  the  contract  of  the  infant 
be  voidable,  that  it  shall  bind  the  other  party:  for  being  an 
indulgence  which  the  law  allows  infants,  to  protect  and  secure 
tbem  from  the  fraud  and  imposition  of  others,  it  can  only  be 
intended  for  their  benefit,  and  is  not  to  be  extended  to  persons 
of  the  years  of  discretion,  who  are  presumed  to  act  with  sufficient 
caution  and  security.  And  were  it  otherwise,  this  privilege^  in- 
stead of  being  an  advantage  to  the  infant,  might  in  many  cases 
turn  greatly  to  his  detriment  (u). 

Therefore  an  infant  may  sue  an  adult  for  a  breach  of  promise 
of  marriage,  although  the  latter  could  not  sue  the  former  on  such 
a  promise  (v).  And  although  an  infant  is  not  liable  on  any 
mercantile  contract,  as  he  is  not  allowed  to  trade,  still  he  may 
maintain  an  action  thereon  {w).     And  where  a  minor  by  himself 


(n)  Anie,  149 ;  sed  vide  WiUon  v. 
KeartCj  Peake,  Addl.  C.  196. 

(o)  Thornton  v.  Illingworthf  2  B. 
&  C.  824 ;  4  D.  &  R.  545,  S.  C. 

(p)  Borlhwick  v.  CarrutherSf  1  T. 
R.648. 

(q)  See  ante,  2,  9  Geo.  4,  c.l4,  8. 5. 

(r)  Ante,  152|  note,  (u). 

(j)  Ante,  132. 

(0  Hunt  V.  Ma$tey,  5  B.  &  Ad. 


902 ;  3  Nev.  &  M.  109,  S.  C. 

(u)  Bac.  Ab.  Infanci/  (I  4) ;  Holt 
V.  Ward,  Clarencieux,  2  Stra.  937 ; 
Warwick  v.  Bruce,  2  M.  &  Selw.  205 ; 
1  Pow.  on  Cont.  37;  1  Sid.  41,  446; 
1  Venlr.  51. 

(r)  Holt  V,  Ward,  Clarencieux,  2 
Stra.  937. 

(w)  Wancick  v.  BrucCf  2  M.  &  Selw, 
205. 
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and  his  guardian  agreed  to  let  the  defendant  a  farm^  which  he 
refused  to  hold  when  the  minor  came  of  age,  upon  the  ground 
that  the  latter  was  under  age  at  the  time  of  the  contract,  it  was 
decreed  in  equity  that  the  defendant  should  take  a  lease,  and 
should  pay  all  costs  {x). 

So  it  is  no  defence  to  an  action  on  a  bill  against  an  adult,  that 
a  prior  party  thereto  is  an  infant  (y). 

And  where  the  defendant  and  an  infant  jointly  and  severally 
granted  an  annuity,  and  jointly  and  severally  covenanted  for  the 
payment  of  the  same,  it  was  held  that  the  defendant  could  not 
avail  himself  of  the  infancy  of  his  co-grantor,  and  the  53  G.  3, 
c.  141,  s.  8,  in  order  to  exonerate  himself  from  his  covenant  (z.) 

Where  one  of  two  joint  contracting  parties  is  an  infant,  the 
action  may  and  should  be  against  the  adult  only.  If  both  be 
sued,  and  the  infant  plead  his  nonage,  the  plaintiJOT  cannot  enter 
a  nolle  prosequi  as  to  him,  and  continue  the  action  against  the 
other  defendant ;  but  must  discontinue  the  action,  and  sue  the 
other  party  separately  (a).  If  in  assumpsit  the  defendant  plead 
in  abatement,  ^*  that  he  made  the  promise  jointly  with  another 
person,"  and  that  person  be  an  infant,  the  plaintiff  may  reply 
the  infancy.  The  form  of  the  replication  should  be  the  infancy; 
not  "  that  the  defendant  alone  promised" (6). 


(x)  Clayton  v.  Ashdown,  9  Vin.  Ab.  S.  C. 

393,  pi.  4.  (fl)  Chandler  v.  Parkes,  3  Esp.  76 ; 

(y)  Taylor  v.  Crokery  4  Esp.  R.  Jaffray  v.  Frebain,  5  Esp.  47 ;  Bur- 
ial ;  Drayton  v.  Dale,  3  B.  &  C.  299,  gest  v.  Merrill,  4  Taunt  468.  See 
per  DayleV)  J.;  ante,  122.  some  sensible  observations  upon  this, 

(z)  Gitlow  V.  Lillie,  1  Bing.  N.  C.  2  Pothier,  by  Evans,  63,  4,  note. 

695;  1  Scott,   597;  1  Hodges,  160,  (b)  G ibbs  y,  Merrill,  3  Tmant.  307. 
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5. — Married  Women. 

I.  Of  the  effect  of  marriage  upon  the  contract  otafeme  sole. 
IL  Of  the  contracts  of  a  married  woman,  made  during  marriage. 

1 .  Of  the  husband's  rights  thereon. 

2.  Of  the  liability  of  the  husband  upon  such  contracts. 

Istly.  In  general. 

2ndly.  On  contracts  made  by  the  wife  during  eoAa- 

bitation, 
3rdly.  During  separation  by  consent,  or  in  conse- 
quence of  the  husband's  act  or  misconduct. 
4thly.  During  separation,  by  reason  of  the  act  or 
misconduct  of  the  wife. 
III.  When  a  married  woman  may  be  considered  as  a  feme  sole, 
with  regard  to  her  contracts  during  marriage. 


I.  Of  the  Effect  of  Marriage,  upon  the  Contract  of  a  Feme  Sole. 

The  benefit  to  be  derived  from  an  unexecuted  contract,  entered 
into  with  a.  feme  sole,  or  the  right  to  sue  thereon,  (being  a  chose  in 
action  (c),)  does  not  vest  absolutely  in  her  husband ;  he  acquires 
only  an  inchoate  or  conditional  right.  He  cannot  sue  alone  {d) 
on  such  contract,  whether  the  breach  be  before  or  after  the  co- 
verture (e).  And  if  he  do  not  reduce  the  chose  in  action  or 
debt  into  his  actual  possession  during  the  marriage,  by  recovering 
a  judgment  on  the  contract  made  before,  (or  by  some  new  contract 
with  the  debtor,  &c.),  he  can  only  sue  for  the  recovery  of  the 
demand,  as  administrator  of  his  wife^  if  he  survive  her  (/).    And 


(c)  Bat  a  bill  of  exchange  or  promis- 
tory  note  made  to  her  whilst  unmarried 
so  for  %'ests  in  him  solely  on  the  mar- 
ri^e,  though  not  payable  until  after- 
wa^s,  that  he  may  sue  alone  thereon, 
though  she  had  not  indorsed  it ;  Alac- 
neUagt  r.  HoUaww,  1  B.  &  Aid.  8t8, 
observed  upon  in  Kkhardt  ▼.  Richards, 
2B.  &Ad.447.  See  Exp,  Barber  in 
re  Skaw,  1  G.  &  J.  1 ;  Pre$iu>ick  v. 
MarthaU,  5  M.  &  P.  613. 

{d)  If  he  do,  he  shall  be  nonsuited 
upon  the  general  issue,  non  aaumptit, 


&c.  Bac.  Ab.  Baron  and  Feme  (K) ; 
Anompnota,  1  Salk.  282 ;  Runuey  v. 
George,  1  M.  &  Selw.  180,  181;  1 
Chit.  PL  6th  ed. 

(e)  Id,;  Com.  Dig.  Baron  and  Feme, 
(V) ;  MUner  v.  MUner,  3  T.  R.  631 . 

(jf)  Com.  Dig.  Baron  and  Feme, 
(£3);  Co.  Lit  3516;  2  Bla.  Com. 
435;  1  Chitty,  PI.  6th  ed.  31 ;  PhU- 
litkirk  v.  Phtckwell,  2  M.  &  Selw.  395 ; 
Heard  v.  Stamford,  Rep.  T.  Talb.  173. 
If  husband  and  wife  jointly  sue  on  a 
cause  of  action,  accruing  even  after 
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for  this  reason,  her  death  pending  an  action  commenced  by  both 
for  the  recovery  of  a  debt  which  accrued  to  her  dum  sola,  abates 
the  suit  (ff) :  and  the  administrator  of  the  husband,  who  survived 
the  wife,  and  died  without  taking  out  letters  of  administration, 
cannot  recover  her  choses  in  action;  and  in  order  to  recover 
them,  administration  should  be  taken  out  to  the  wife  (A).  If 
the  wife  survive  her  husband,  and  the  debt  or  demand  accruing 
upon  her  agreement  before  coverture  is  outstanding,  she  is  enti- 
tled to  it,  and  his  personal  representative  has  no  claim  (i).  So 
where  a  bill  was  filed  by  husband  and  wife  to  reduce  the  wife's 
chose  in  action  into  possession,  and  the  husband  assigned  the 
chose  for  a  valuable  consideration  and  died,  the  wife  surviving 
him,  a  decree  was  made  to  transfer  the  chose  into  the  widow's 
own  name ;  and  it  was  held  the  chose  was  the  wife's,  against 
the  assignee  for  value  (/:). 

If  a.  feme  sole  marry  pending  a  suit  brought  by  her  (Z);  or  sue 
alone  upon  a  contract  made  before  marriage  (m\  the  defendant 
cannot  avail  himself  of  the  coverture,  except  by  a  plea  in  abate- 
ment. 

The  liabiliti/  of  a  husband  upon  a  contract  entered  into  by 
his  wife  before  coverture,  is  also  of  a  conditional  nature.  For 
although  he  is  liable  jointly  with  her  (n)  during  the  marriage, 
that  is,  during  her  life,  upon  all  her  contracts  made  dum  sola,  how 
improvident  soever  they  may  be,  and  although  he  may  have 
received  no  fortune  with  her ;  yet  he  cannot  be  sued  alone,  even 
upon  an  express  subsequent  promise  by  himself,  although  there 


the  marriage,  in  a  case  and  under 
circumstances  which  justify  him  in 
joining  her  as  a  plaintiffi  and  both  re- 
cover judgment,  she  takes  the  debt  by 
survivorship,  if  he  die  before  it  is  re- 
ceived, Bidgood  V.  Waj/y  2  Bla.  R. 
1236,  1239;  Co.  Lit.  351  tf,  n.  (1); 
1  Chitty,  PI.  6th  ed.  35,  36. 

(g)  Checchi  v.  Powell,  6  B.  &  C. 
253. 

(h)  Betts  v.  Kimpion,  2  B.  &  Ad. 
273,  and  see  Whitust/  v.  Watton,  re 
Hatley,  2  Jurist,  45. 

(t)  Co.  Lit  351  a;  1  Rol.  Ab.  350; 
Com.  Dig.  Barm  if  Feme,  (E.  3).  See 
Adams  v.  Lavender,  M'Clel.  &  Y.  41, 
as  to  effect  of  decree  in  equity. 

{k)  Hutchim  v.  Smith,  2  Jurist,  231 . 

(/)  Bac.  Ah.  Abatement,  (G);  Mor* 
gan  V.  Painter,  6  T.  R.  265. 


(w)  Milner  v.  Milner,  3  T.  R.  631  ; 
1  Chitty,  PI.  6th  ed.  36,  37. 

(n)  The  declaration  must  not  state 
a  promise  by  the  husband  and  wife 
after  the  marriage  to  pay  the  debt, 
Morris  v.  Norfolk,  1  Taunt.  212  ; 
Pittam  V.  Fosler,  1  B.  &  C.  248;  2 
D.  &  R.  363,  S.  C.  As  to  arresting 
her  or  taking  her  in  execution,  seeTidd, 
9th  ed.  194,  1026;  2  Chitty's  Arch. 
948 ;  Slater  v.  Millo,  5  M.  &  P.  603, 
7  Bin|.  606,  S.  C.  Where  discharged 
out  of  custody,  and  on  what  terms, 
Hollingdale  v.  Lloyd,  3  Mee.  &  W. 
416;  2  Jurist,  446;  6  Dowl.  P.  C. 
565 ;  Evans  v.  Chester,  6  DowL  P.  C. 
140.  As  to  the  discliarge  of  married 
women  under  the  insolvent  act,  see  1 
&  2  Vic.  c.  110,  8. 101. 
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be  an  account  stated  by  him  (o),  unless  there  be  some  new  conside- 
ration for  the  same  accruing  to  him,  or  causing  an  inconvenience 
or  delay  to  the  creditor  (p).  And  upon  her  deaths  his  personal 
liability,  that  is,  his  responsibility  in  the  character  of  husband, 
is  absolutely  destroyed,  although  he  may  have  received  a  large 
fortune  with  her  (q).  The  husband  is  only  liable  in  such  case  as 
administrator  of  his  wife,  in  the  event  of  his  administering  to 
chases  in  action  belonging  to  her,  and  not  reduced  into  posses- 
sion by  him  during  the  coverture  (r). 

Upon  the  same  principle,  the  wife,  if  she  survive,  is  liable  upon 
contracts  made  by  her  before  her  marriage  (s).  The  husband's 
discharge  under  the  Insolvent  Act  is  a  good  plea  to  an  action 
against  the  husband  and  wife,  for  a  debt  due  from  the  wife  before 
coverture  (t), 

II.  Of  the  Contracts  of  Married  Women  made  during  Marriage. 

1.  Of  the  husband's  rights  thereon. — Generally  speaking,  a 
married  woman  cannot  acquire  any  legal  right  to  personal  pro- 
perty during  her  coverture.  If  she  have  money  or  goods  in  her 
possession^  though  obtained  by  her  own  exertions,  and  she  lend 
the  one  or  sell  the  latter,  the  right  to  recover  the  debt  or  value 
of  the  property  thus  parted  with,  vests  in  the  husband.  He  is 
even  entitled  to  claim  the  earnings  of  her  personal  labour  (u) : 
and  if  a  bond,  bill  of  exchange,  or  promissory  note,  be  made 
payable  to  her  during  the  marriage,  he  may  interpose,  and  sepa- 
rately claim  and  recover  the  amount  (t?);  and  his  indorsement 


(o)  Foft,  tit  Account  itated, 

(p)  Bac.  Ab.  Baron  and  Feme,  (E); 
Heard  ▼.  Stamford^  Cas.  t.Talb.  173; 
3  P.  Wms.  409,  S.  C. ;  Mitchinsan  v. 
Hewton,  7  T.  R.  848 ;  1  Chilly,  PI.  6th 
ed.  33.  In  Rkhardum  v.  llally  1  B. 
&  B.  50,  it  was  held,  that  a  husband 
could  not  be  sued  in  assumpsit  for  use 
and  occupation,  to  recover  half  a  year's 
reot,  due  upon  a  demise  to  his  wife 
dwm  tota,\he  marriage  having  occurred 
in  the  middle  of  the  current  half-year 
krr  which  the  arrears  were  claimed. 

(y)  Id,;  Com.  Dig.  Baron  and 
r,  (C  2)  and  (N). 

(r)  Id. 

(«)  Mitchinsan  v.  Hewson,  7  T.  R. 
350 ;   Woodman  v.  Chapman,  1  Camp. 


189. 

(0  Lockwood  V.  Salter,  5  B.  &  Ad. 
303,  2  Nev.  &  M.  255,  S.  C. ;  and 
quare  whether  it  can  be  replied  that 
the  wife  has  separate  properly. 

(w)  Com.  Dig.  Baron  and  Feme, 
(VV) ;  Bac.  Ab.  Baivn  and  Feme,  (K)  ; 
Bidgood  v.  Way,  2  Bla.  R.  1 239 ;  Car^ 
peniCTY,  Faustin,  1  Salk.  114;  Holmes 
V.  Wood,  2  Wils.  424;  Chambers  y. 
Donaldson,  9  East,  472 ;  1  Chilly,  PI. 
5lh  ed.  33 ;  Agar  v.  Blethyn,  2  C,  M. 
&  R.  699,  1  Tyr.  &  G.  160,  S.  C. 

(t>)  Id. ;  Ankerstein  v.  Clarke,  4  T. 
R.  616 ;  Philliskirk  v.  FluckweU,  2 
M.  &  S.  393.  However,  in  some  of 
these  instances,  he  maj  elect  to  join 
her  as  a  plaintiff  with  hira,  post^  149. 
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alone  would  be  sufficient  to  pass  the  property  in  a  bill  given  to 
his  wife  (ar). 

Where  a  party  actually  receives  money  or  goods  of  the  hus- 
band under  a  contract  with  the  wife^  there  can  be  no  doubt  of  the 
husband's  right  to  follow  such  property,  and  obtain  redress  from 
the  party^  though  the  latter  was  not  aware  at  the  time  of  the  mar- 
riage of  the  feme'  In  the  case  of  executory  agreements  in  which 
the  other  contracting  party  was  aware  of  the  marriage  of  the/eme, 
and  yet  contracted  with  her  without  consulting  the  husband,  it 
would  probably  be  considered  that  the  husband,  although  he  had 
not  invested  his  wife  with  a  prior  authority  to  make  the  contract, 
would  have  the  right  of  election  either  to  repudiate  the  contract, 
or  sanction  it  as  entered  into  with  his  assent  through  the  agency 
of  his  wife.  It  would  seem  that  it  could  not  in  such  case  be  con- 
tended with  success,  that  the  contract  was  void  ab  initio  as  to  all 
parties,  upon  the  ground  that  there  was  not  a  mutuality  of  obliga- 
tion when  it  was  entered  into  (y).  But  if  the  party  entered  into 
the  contract  with  the  feme  in  ignorance  of  her  marriage,  and  she 
had  not  at  the  time  any  authority  to  bind  the  husband,  and  did 
not  profess  to  act  for  him,  it  might  perhaps  be  considered,  at  least 
in  a  case  of  a  contract  executory  on  both  sides,  that  the  latter 
had  not  the  option  either  to  recognize  or  abandon  the  agreement, 
and  that  it  would  not  bind  the  party  thereto  {z). 

2.  Of  the  liability  of  the  husband  upon  his  wife's  contracts 
during  coverture. 

Istly.  In  general. — A  married  woman  has  no  original  power  or 
authority,  by  virtue  of  her  marriage^  to  bind  her  husband  by 
any  of  her  contracts.  The  liability  of  a  husband,  on  his  wife's 
engagements  during  marriage,  does  not  depend  upon  the  prin- 
ciple, that  he  becomes  entitled,  by  the  marriage,  to  her  pro- 
perty, for  he  is  responsible,  although  she  brought  him  no  pro- 
perty. It  rests  solely  on  the  idea  that  they  were  formed  by 
his  authority;  and  if  his  assent  do  not  appear  by  express 
evidence,  or  by  proof  of  circumstances  from  which  it  may  rea- 
sonably be  inferred^  he  is  not  liable.  In  this  respect,  indeed, 
the  relation  of  husband  and  wife  differs  not  from  that  of  master 
and  servant.     A  wife  living  with  her  husband,  with  respect  to 


(x)  Mason  v.  Morgan^  %  Ad.  &  £.         (jar)  See  Saunderton  ▼.  Gr^hi,   S 

30 ;  4  Nev.  &  M.  46,  S.  C.  R  &  C.  909;  8  D.  &  R.  643,  S.  C. ; 

(y)  See  ante,  9,  17 ;  Smith  v.  Plo-  cited,  ante,  17. 
mer,  1 5  East,  607, 6 10,  6 1 1 .    Sedqu, 


OF  THE  CONTRACTS  OF  MARRIED  WOMEN.  161 

certain  contracts^  namely,  such  as  relate  to  necessaries  for  her 
httsband*s  family,  may  be  regarded  as  his  general  agent ;  possess- 
ed of  a  general  and  presumed  authority,  arising  from  the  duty 
and  liability  of  the  husband  to  provide  his  wife  and  children  with 
necessaries ;  and  the  presumption  that  he  assents  to  arrangements 
for  their  benefit,  of  which  he  cannot  but  be  conusant.  The  con- 
tract is  the  agreement  of  the  husband,  by  the  intervention  of  the 
wife ;  not  the  personal  contract  of  the  wife  (a).  With  respect  to 
other  contracts,  she  is  not  his  agent,  unless  his  authority  be  ex- 
pressly proved  (&). 

Even  where  circumstances  are  proved  from  which  the  law 
would,  generally  speaking,  presume  that  he  had  empowered  his 
wife  to  contract  for  him ;  yet,  if  the  presumption  be  rebutted  and 
negatived  by  express  evidence,  no  responsibility  on  his  part  ex- 
ists (c).  And  in  cases  where  be  is  sought  to  be  charged  for  goods 
supplied  to  his  wife,  and  which  cannot  be  considered  as  necessa- 
ries^ it  is  not  for  him  to  show  that  he  has  given  notice  to  the 
tradesman  not  to  supply  the  goods,  but  for  the  latter  to  prove  that 
the  wife  contracted  the  debt  by  the  authority  of  the  husband  (d). 

A  feme  covert  generally  cannot  bind  or  charge  her  husband 
by  any  contract  made  by  her  without  his  authority  or  assent,  pre- 
cedent or  subsequent,  express  or  implied  {e). 

"  If  a  wife  run  away  from  her  husband,  he  shall  not  be  liable 
to  any  of  her  contracts ;  for  it  is  the  cohabitation  which  is  evi- 

(a)  Emmett  v.  Norton^  8  C.  &  P.  dence  of  facts  from  which  agency  may 

506.  be  inferred,  see  Plummer  v.  Sells,  3 

(6)  She  may  be  his  agent  wilh  his  Nev.  6c  Man.  422. 

assent,  to  indorse  bills,  &c.,  (c)  Manhy  v.  Scott,  1  Sid.  109; 


even  in  her  own  name,  for  him ;  see  1  Lev.  4 ;  13  Mod.  128,  S.  C. ;  1  Salk. 

ha-low  V.  BiMhm,  1  East,  432 ;  Frnt-  118;  Bac.  Abr.,  Baron  and  Feme,  (H); 

wiek  ▼.  Marshall,  5  M.  &  P.  5 13 ;  7  Com.   Dig.,  Baron  and  Feme,  (Q) ; 

Biog.  565,  S.  C.   She  is  not  the  agent  Hayne  v.  RoUaston,  4  Burr.  2177; 

of  ber  husband  to  effect  a  policy  of  Bolton  v.  Prentice,  2  Stra.  1214,  note 

asrarance,  Huckman  v.  Fernie,  3  Mee.  (1) ;  Waithman  v.  Wakefield,  1  Camp, 

fr    W.    605.     And    where  a  wife,  121;  Holt  r.  Brien,  4  B.  &  A\d»  255, 

who  was  proved  to  have  authority  per  Best,  J. ;  Montague  v.   Benedict, 

from   her  nusband,  a    paper-maker,  3  B.  &  C.  631 ;  5  D.  &  R.  532,  S.  C. 

to  do  certain  acts  in  his  traae,  pledged  When  the  wife's  admission  binds  the 

paper  which  had  no  wrapper,  label,  husband,  Emerson  v.  Blonden,  1  Esp. 

or  departure  stamp  on  ir,  the  Chief  R.  142 ;  Clifford  v.  Burton,  1  Bing. 

Baron  was  of  opmion  at  the  trial  199. 

that  the  husband  was  not  liable  for         (d)  Spreadhury  v.  Chapman,  8  Car. 

this  act  of  his  wife;  but  the  Court,  &  P.  371. 

upon  motion,  held  that  the  authority         (e)  Manbif  v.  Scott,  1  Mod.  R.  125, 

of  the  wife  was  a  question  for  the  jury,  per  Hyde,  J. ;  Montague  v.  Benedict, 

Attorney  Generals.  Riddle,  2  C.  &  J.  3  B.  &  C.  631 ;  5  D.  &  R.  532,  S.C. 
493;  2  Tyrw.  623,  S.  C.    As  to  evi- 

M 
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dence  of  the  husband's  assent  to  contracts  made  by  his  wife  for 
necessaries.  The  husband  is  only  liable  upon  account  of  his  own 
assent  to  the  contract  of  the  wife^  of  which  assent  cohabitation 
causes  a  presumption.  The  wife  has  no  power  originally  to 
charge  her  husband*' (/). 

And  as  the  wife's  power  is  altogether  founded  on  the  basis  of 
agency y  it  follows  that  her  husband's  death  revokes  her  implied 
authority;  and  she  then  ceases  to  have  the  power  to  bind  his 
estate  in  futuro^  even  by  continuing  to  order  necessaries  for  her- 
self and  children,  although  she,  and  the  tradesman  furnishing 
such  necessaries,  were  ignorant,  at  the  time,  of  his  death.  And 
in  such  case,  his  executor  will  not  be  liable  for  necessaries  sup- 
plied after  his  decease  (^). 

Sndly.  On  contracts  made  by  the  wife  during  cohabitation. — 
Cohabitation  is  strong  presumptive  evidence  of  the  husband's 
assent  to  agreements  made  by  her  for  the  supply  of  goods,  for 
herself  or  her  husband's  household,  during  that  period  (A)* 
And  it  seems  that  she  has  implied  authority  to  hire  servants  ne- 
cessary and  suitable  to  her  husband's  degree  and  station  (9). 
Where  a  husband  is  living  in  the  same  house  with  his  wife,  he  is 
liable  to  any  extent  for  goods  which  he  permits  her  to  receive 
there ;  she  is  considered  as  his  agent,  and  the  law  implies  a  pro- 
mise on  his  part  to  pay  the  value  (k).  And  this  liability  depends, 
not  strictly  on  the  real  circumstances  of  the  husband,  but  on  the 
appearance  which  he  allows  his  wife  to  assume  in  society.  When 
a  tradesman  is  thereby  deceived,  the  loss  must  fall  upon  him  who 
connived  at  the  deception.  Whatever  may  be  the  husband's  de- 
gree, he  sends  his  wife  out  into  the  world  with  a  credit  corre- 
sponding to  the  rank  in  life  in  which^  by  his  sanction,  she  affects 
to  be  placed  (I), 

So  strong  is  this  presumption  of  assent  during  cohabitation, 
that  even  the  adultery  of  the  wife,  during  that  period,  does  not 
destroy  it  as  to  her  contracts  after  the  adultery,  and  before  the 
husband  and  wife  separated  (m).    And  where  it  appeared  that 


(f)  See  Manby  v.  ScoU ;  and  per  {k)  Per  Lord  Ellenborougb,  C.  J., 

Holt,  C.  J.,  Etherington  v.  Perrott,  Waithmany,  Wakefield,  \C9Js\^.\%\. 

2  Lord  Raym.  1006.  (/)  Per  Lord  KUenboroogh,  C.  J., 

ig)  Blades  V.  Free,  9  B.  &  C.  167.  id. 

(A)  Montague  v.  Benedict,  3  fi.  &  (m)  EofrttKoit  v.  Greinold,  1  Salk. 

C.  631.  119;  6  Mod.  172,  S.  C,  per  Holt,  C. 

(0  White  V.  Cwfler,  1  Esp.  R.  300 ;  J. ;  Bac.  Ab.  Baron  and  Feme,  (H). 

6  T.  R.  176,  S.  C.                r             I  »                                           ,  v    /• 
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the  defendant's  wife  having  committed  adultery,  he  separated 
himself  from  her,  but  left  her  in  his  house  with  two  children, 
hearing  his  name,  but  without  making  any  provision  for  her  in 
consequence  of  the  separation ;  and  she  continued  to  reside  in  the 
house  in  a  state  of  adultery ;  it  was  held  that  the  husband  was 
liable  for  necessaries  furnished  to  her  in  the  house  in  which  she 
was  left  with  the  children ;  it  not  appearing  that  the  plaintiff  knew, 
or  might  readily  have  known,  the  circumstances  under  which  she 
was  living.  But  the  Chief  Justice  Eyre  observed,  **  if  the 
defendant,  in  another  action  brought  against  him  by  some  other 
tradesman,  shall  be  able  to  establish  the  notoriety  of  his  wife's 
situation,  he  may  defend  himself:"  and  Mr.  Justice  BulUr  re« 
marked,  that  the  case  was  anomalous  (n). 

*'  In  an  action  against  Sir  Francis  Withers  (p\  Serjeant  at  Law, 
and  heretofore  Justice  of  the  King's  Bench,  for  wares  sold  and 
delivered  by  the  plaintiff  to  the  wife  of  the  defendant,  it  appeared 
that  the  goods  were  silver  fringes  and  lace  for  a  petticoat,  and 
side-saddle ;  and  that  they  were  all  delivered  within  the  compass 
of  four  months,  and  that  they  amounted  to  941, ;  and  that  part  of 
them  were  delivered  to  a  carrier  for  the  wife  of  the  defendant,  by 
the  order  of  Mrs.  Rider ,  upon  a  letter  of  the  wife  to  Mrs.  Rider, 
and  that  the  other  part  were  delivered  upon  a  letter  of  the  wife  to 
the  plaintiff.  It  was  proved  that  these  laces  were  worn  and  used 
by  the  wife  in  the  view  of  the  defendant,  and  that  the  wife  at  that 
time  lived  with  the  defendant  in  the  same  house.  For  the  defend- 
ant, it  was  insisted  that  long  time  before  the  delivery  of  these 
goods  there  was  a  difierence  between  him  and  his  wife;  and  that 
Uiey,  for  the  space  of  two  or  three  years,  had  not  lived  together; 
and  that  the  wife  declared  to  the  defendant  that  she  would  charge 
him  with  BOOL  in  one  term,  and  have  him  in  gaol  in  the  next,  and 
all  this  before  the  goods  were  delivered ;  and  that  for  many  years 
the  wife  had  an  allowance  for  clothes  of  50/.  per  annum.  No  evi- 
dence was  given  that  she  had  any  occasion  to  have  these  clothes, 
so  that  they  could  appear  to  be  necessary.  The  same  day  another 
action  was  tried  for  velvet  and  tissues  of  3/.  per  yard,  to  the  value 
of  80/1  Trehf,  C.  J.,  directed  that  if  the  jury  found  the  plaintiff 
innocent  of  the  design  of  the  wife  to  ruin  the  husband,  and  deli- 
vered the  laces,  &c.,  as  goods  fit  for  the  wife,  and  upon  the  credit 


(»)  NarUm  v.  Fagan,  IB.  &  P.         (e)  Martin  v.  WUhen,  5  W.  &  M.  ; 
926'  Skinner's  R.  348. 
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of  the  husband,  without  notice  of  the  difierence  between  them, 
that  the  husband  shall  be  obliged  to  pay  the  plaintiff;  for  it  is 
part  of  his  promise  of  marriage  to  feed  and  clothe  her,  and  though 
she  had  an  allowance,  this  was  secret,  and  of  which  the  plaintiff 
had  not  notice.  But  that  if  the  plaintiff  had  notice  of  the  differ- 
ences between  the  husband  and  wife,  and  sold  them  only  to  enable 
the  wife  to  ruin  the  husband,  then  the  defendant  would  not  be 
chargeable ;  and  though  the  husband  be  chargeable  heretofore, 
yet,  after  such  a  solemn  trial,  and  their  differences  made  so  pub* 
lie,  he  held  that  the  husband  should  not  be  chargeable.  And 
likewise,  if  the  plaintiff  was  not  privy  to  their  diflferences,  but 
delivered  these  goods  innocently,  yet  if  the  goods  were  not  suitable 
to  the  quality  of  the  wife,  the  defendant  should  not  be  chargeable; 
and  if  part  be  only  suitable,  he  should  be  charged  for  that  part 
only.  Upon  this  direction  the  jury,  being  of  gentlemen,  found 
generally  for  the  plaintiff  for  his  whole  damages.*' 

But  even  cohabition,  and  a  knowledge  on  the  part  of  the 
husband  that  his  wife  has  contracted  for  goods,  are  only  presump- 
tive, not  conclusive,  evidence  of  his  assent,  and  consequent 
liability.  The  presumption  may  be  repelled  by  circumstances, 
evincing  that  the  tradesman  gave  credit  solely  to  the  wife ;  and  if 
the  jury  find  that  to  be  the  fact,  he  is  not  liable. 

The  plaintiff  (j?),  a  milliner,  supplied  articles  of  dress  to  the  wife 
of  the  defendant,  an  apothecary  in  a  small  country  town,  in  the 
course  of  six  months  to  the  amount  of  nearly  200/.  The  defend- 
ant and  his  wife  were  then  living  together,  but  there  was  no  evi- 
dence whatever  that  he  was  at  all  aware  that  she  had  any  dealings 
with  the  plaintiff.  A  former  account  of  the  same  sort  that  she 
had  with  the  plaintiff,  without  her  husband's  knowledge,  had  been 
paid  by  her  father,  who  requested  that  no  further  credit  should 
be  given  to  her  without  her  husband's  sanction.  All  the  goods  in 
question  were  subsequently  ordered  by  her  alone;  and  the  plainti£P 
took  a  promissory  note  for  the  amount  from  her  in  her  own  name. 
Lord  Ellenborough  said,  '^  the  action  clearly  cannot  be  maintained 
on  the  note,  as  the  wife  had  no  authority,  general  or  special,  from 
her  husband  as  his  agent  to  make  it ;  and  I  think  he  is  not  liable 
for  any  part  of  the  goods,  on  this  plain  ground,  that  they  were 


(  p)  Metcal/e  v.  5Amr,  3  Camp.  22 ;  Tavhr  v.  Briitan,  1  C.  fit  R  16,  Dote ; 
recognised  by  Holroyd,  J.,  in  Holt  v,  and  Leggatt  v.  Reed,  id, ;  Atkins  v. 
Brien,  4   B.  &  Aid.  255;    and  see      Curwood,  7  Cbt.  hF.  760. 
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not  supplied  on  his  credit^  and  the  plaintiff  looked  to  the  wife 
only  for  payment.  The  credit  was  given  to  the  wife,  and  not  to 
the  husband." 

In  JBentley  v.  Griffin  (g),  the  defendant  was  an  attorney,  not 
in  very  extensive  practice,  and  depending  on  his  practice  for  his 
income.  He  did  not  occupy  with  his  family  the  whole  of  the 
house  in  which  he  lived.  The  plaintiffs  had,  in  about  a  year  and 
a  half,  famished  articles  of  fashionable  dress  to  the  defendant's 
wife  to  the  amount  of  183Z.,  and  they  proved  that  the  charges 
were  for  such  articles  reasonable.  They  proved  that  the  wife  had 
sometimes  come  in  a  curricle  to  their  shop  and  ordered  goods. 
Tbey  had  debited  the  wife  in  their  books,  and  had  been  partly 
paid  for  their  goods  by  three  bills  of  exchange,  which  they  had 
from  time  to  time  drawn,  directed  to  the  defendant  by  the  name 
of  Mr.  Griffin  ;  but  there  was  no  proof  that  they  were  ever  pre- 
sented to  him  for  acceptance ;  and  the  wife  had  accepted  the 
bills,  signing  only  the  initial  letter  of  her  christian  name,  and  she 
had  paid  those  acceptances.  The  husband  and  wife  had  lived 
together,  and  it  was  proved  that  the  wife  had  in  her  husband's 
presence  worn  same  of  the  articles  furnished  by  the  plaintiffs.  For 
the  defendant  it  was  proved  that  the  curricle  in  which  the  lady 
had  been  seen  was  not  his,  but  that  of  an  acquaintance ;  that  when 
some  of  the  articles  were  sent  home,  the  wife  had  directed  her  ser- 
vant to  put  them  away,  that  her  husband  might  not  see  them ;  that 
in  the  presence  of  the  defendant  and  one  of  the  plaintiffs,  she  had 
said  that  '^her  husband  never  paid  her  bills,  she  always  paid  her 
own ;"  that  one  of  the  bills  drawn  on  the  husband,  and  accepted 
by  the  wife,  which  the  plaintiffs  had  paid  away  to  Hillyard,  a 
lace-merchant,  being  dishonoured,  the  plaintiffs  had  written  in 
argent  terms  to  the  wife,  praying  her  to  provide  for  the  bill,  but 
had  made  no  application  to  the  husband.  Heath,  J.,  left  it 
strongly  to  the  jury  to  consider  whether  the  credit  had  not  been 
given  to  the  wife,  and  not  to  the  husband ;  and  they  having  found 
a  verdict  for  the  plaintiff,  the  Court  set  it  aside,  and  granted  a 
new  trial. 

If  necessaries {r)  are  supplied,  the  assent  of  the  husband  may  be 


(q)  5  Taunt.  356 ;  cited  by  Holroyd,  his  degree,  for  one  of  high  degree  may 

J.,  in  Holt  V.  Brien,  4  B.  &  Aid.  255.  be  of  low  estate,  per  Lord  Hale,  Man^ 

(r)  In  considering  what  are  neces-  bu  v.  Scott,  Bac.  Ab.  Baron  and  Feme, 

saries,  regard  is  to  be  had  to  the  estate  (H).     Per  Lord  Abinger,  in  Atkins  v. 

of  the  husband,  and  not  merely  as  to  Cunvood,  7  C.  &  P.  760.    And  the 
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fairly  presumed.  But  if  goods  which  are  not  necessaries  suitable 
to  the  husband's  circumstances  and  station  in  life  be  furnished 
by  the  wife's  orders^  it  is  incumbent  on  the  tradesman  supplying 
them  to  make  inquiry  as  to  the  power  of  the  wife  to  bind  her 
husband,  and  to  prove  the  husband's  express  authority  to  her  to 
make  the  purchase ;  or  that  he  saw  her  wear  or  use  the  articles 
bought,  without  expressing  any  disapprobation,  (aliter  where  he 
disapproves  («),)whicb  may  be  considered  strong  presumptive  evi- 
dence of  his  assent.  But  mere  proof  of  the  husband's  cohabita- 
tion with  his  wife  will  not,  it  seems,  be  sufficient  to  establish  his 
authority  so  as  to  render  him  liable  upon  her  contract  for  goods 
of  the  latter  description  (/).  Proof,  however,  of  a  husband's 
having  paid  for  articles  ordered  by  his  wife  on  former  occasions, 
is  relevant  evidence  to  go  to  a  jury,  upon  a  question  whether  or 
not  she  had,  on  a  subsequent  occasion,  ordered  other  goods  by 
his  authority  (tt). 

The  case  of  Montague  v.  Benedict  {x)  is  an  important  autho- 
rity upon  this  subject.  The  plaintiff  was  a  jeweller,  and  in  the 
course  of  two  months  delivered  jewellery  to  the  extent  of  85/.  to 
the  defendant's  wife.  It  appeared  that  the  defendant  was  a  special 
pleader,  and  lived  in  a  ready-furnished  house,  of  which  the  annual 
rent  was  S002. ;  that  he  kept  no  man  servant ;  that  his  wife's  for- 
tune upon  her  marriage  was  less  than  4000/. ;  that  she  had  at  the 
time  of  her  marriage  jewellery  suitable  to  her  condition ;  and  that 
she  had  never  worn  in  her  husband's  presence  any  articles  furnished 
her  by  the  plaintiff.  It  appeared  also  that  the  pliuntiff,  when  he 
went  to  the  defendant's  house  to  ask  for  payment,  always  in- 
quired for  the  wife,  and  not  for  the  defendant.  It  was  held  that 
the  goods  so  furnished  were  not  necessaries ;  and  that  as  there 


juiy  by  whom  such  question  is  to  be 
decided,  are  not  to  be  guided  by  the 
fortune  brought  by  the  wife,  but  are  to 
regulate  their  verdict  by  the  real  cir- 
cumstances of  the  husband ;  per  Lord 
Eldon,  C.  J.,  Etoen  v.  Button,  3 
£sp.  255. 

{$)  Atkins  V.  Curwood,  7  C.  &  P. 
756. 

(0  Com.  Dig.  Baron  and  Feme,  (Q); 
see  generally,  Montague  v.  Benedict, 
3  B.  &  C.  63d,  638 ;  5  D.  &  R.  53S, 
Si  C,  nomine  Montague  v.  Barons 


S.  C.  in  1  C.  &  P.  356,  and  M.  &  M. 
19 ;  and  see  Seaton  v.  Benedict,  2  M. 
&  P.  66,  301 ;  5  Bing.  28,  S.  C. ; 
Spreadbury  ▼.  Chapman,  8  C.  &  P. 
372,  per  Lord  Denman,  C.  J. ;  Furni- 
ture may  be  necessaries,  see  Hunt  v. 
Blaquier,  5  Bing.  550;  3  M.  &  P. 
108,  S.  C. 

(tt)  M* George  v.  Egaji,  5  Bing.  N. 
C.  196,  and  see  Fibner  v.  Lfynn,  4 
Nev.  &  M.  659 ;  1  Harr.  &  WoU.  59. 

(x)  3  B.  &  C.  633,  C38 ;  5  D.  &  R. 
532,  S.  C. 
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was  no  evidence  to  go  to  the  jury  (y)  of  any  assent  of  the  husband 
to  the  contract  made  by  his  wife,  the  action  could  not  be  main^i 
tained.  The  Court  considered  that  the  plaintiff  was  guilty  of 
gross  negligence  in  furnishing  goods  of  that  description,  and  to 
that  extent,  without  inquiring  of  the  husband  if  the  wife  ordered 
the  goods  with  his  consent 

And  the  decision  in  Seatan  v.  Benedict  (z)  also  demands  par-- 
Cicnlar  attention.  It  was  an  action  to  recover  28L  for  silk,  &c., 
supplied  in  two  months  to  the  defendant's  wife.  The  plaintiff  was 
a  linen-draper  and  haberdasher  Sit  Richmond;  and  it  appeared 
that  in  the  autumn,  the  defendant,  a  special  pleader  in  considerable 
pnictic6i  with  bis  wife  and  family,  occupied  part  of  a  ready  fur- 
nished house  in  Tunchenhamf  at  the  rent  of  two  guineas  per  week. 
The  plaintiff  proved  the  delivery  of  the  whole  of  the  goods  to  the 
defendant's  wife  in  his,  the  plaintiff's,  shop,  with  the  exception 
of  one  small  parcel,  which  was  delivered  into  her  own  hand  by  the 
plaintiff's  boy  at  the  defendant's  door,  no  third  person  being  pre* 
sent  There  was  no  evidence  of  any  authority,  express  or  implied, 
from  the  defendant  to  the  plaintiff,  to  give  credit  to  his  wife ;  or 
that  the  defendant  ever  knew  that  she  had  dealt  with  the  plaintifi^ 
or  thai  the  articles  furnished  were  in  her  possession.  The  defend- 
ant proved  that  he  had  abundantly  supplied  his  wife  with  neces^ 
saries  suited  to  his  rank  and  situation  in  life ;  that  her  wardrobe 
teas  complete  before  she  left  town  for  Twickenham^  and  that  he 
never  saw  her  wear  any  of  the  articles  furnished  by  the  plaintiff; 
and  three  female  servants  who  lived  with  the  defendant  at  the 
time,  one  of  whom  had  the  care  of  her  mistress's  wardrobe, 
deposed,  that  if  any  of  the  articles  in  question  had  been  worn  by 
her,  or  had  been  in  her  possession,  she  (the  servant)  must  have 
seen  them ;  but  that  she  never  had,  and  that  she  never  took  in 
any  parcel  from  the  plaintiff.  The  Court  held  that  the  husband 
was  not  liable. 

It  frequently  happens,  especially  in  the  metropolis,  that  a 
married  woman  carries  on  a  trade  personally,  and  apparently  on 
her  own  account  It  seems  that  if  the  husband  is  aware  that  she 
carries  on  the  bnsiness,  and  resides  with  his  wife,  and  receive  the 


(y)  Tbe  wile's  Meewi^,  and  the     126,  S.  C.     Tost,  170,  171,  and  see  2 
hoflbaodV  dretmniancts  and  degree  are,     Stark.  £v.  394. 
when  disputed,  to  be  determined  by  a         (j?)  5  Bing.  28;  2  M.  &  P.  66,  Si 
jury.     Pet  Hale,  C.  R,  Msnky  v.     C. 
Scoit,  1  fiac  Ab.  488;  1  Sid.  121, 


168 


OF  THE  CONTRACTS  OF  MARRIED  WOMEN. 


profits^  a  legal  presumption  arises  that  the  wife  conducted  the 
trade  as  his  agent ;  and  he  is  liable  for  articles  furnished  in  the 
business,  though  the  invoices  and  receipts  are  in  the  name  of  the 
wife,  and  she  was  rated  to  and  paid  the  poor's  and  paving 
rates  (a).  And  where  in  a  case  in  Chancery  it  appeai*ed  that  the 
wife  traded  with  her  husband's  consent,  and  gave  bills  for  money, 
and  he  received  the  profits,  and  that  the  wife  borrowed  a  sum  of 
money  and  died ;  upon  a  bill  filed  against  the  husband  for  the 
money,  &c.,  the  Chancellor  directed  an  issue  to  try  whether  the 
money  was  borrowed  to  carry  on  the  trade ;  observing  that,  if  it 
were,  the  husband  should  be  decreed  to  pay  it  (b). 

But  where  A.,  who  kept  a  fruiterer's  shop,  in  the  year  1824 
became  bankrupt,  but  did  not  surrender  to  his  commission,  and 
from  that  time  to  the  year  1833  the  business  was  carried  on  by 
^.'s  wife ;  fruit  was  supplied  her  between  the  years  18^  and 
1832  to  an  amount  exceeding  266/. ;  and  evidence  was  given  that 
A.  was  seen  in  London  a  few  times  between  1824  and  1833;  and 
was  arrested  at  the  shop  in  1833 ;  and  that  he  attended  the  mar- 
riage of  two  of  his  daughters  at  Marylebone  church ;  it  was 
held,  that  proof  of  these  facts  was  not  evidence  to  go  to  the  jury 
to  show  that  A.*^  wife  acted  as  the  agent  of  A.,  so  as  to  charge 
him  with  the  price  of  the  fruit,  although  it  might  be  sufficient  to 
charge  him  with  necessaries  supplied  to  the  wife  (c). 

Where  the  husband  expressly  warns  the  tradesman  not  to  trust 
his  wife,  he  cannot  be  charged  with  goods  subsequently  provided; 
and  a  notice  to  the  servant  usually  employed  by  the  tradesman  is 
notice  to  the  latter  (d).  It  seems,  however,  that  during  cohabi* 
tation,  a  general  or  public  prohibition,  not  proved  to  have 
reached  the  particular  party,  will  not  rebut  the  presumed  power 
of  the  wife  to  bind  her  husband  by  her  contracts  for  actual  neces- 
saries (e). 

In  cases,  however,  where  the  goods  supplied  are  not  necessa- 


(fl)  Petty  V.  Anderson,  2  C.  &  P. 
38 ;  S.  C.  in  3  Bing.  170,  and  10  Moo. 
577 ;  Com.  Dig.  Baron  and  Fcmc,(Q); 
cited  per  Littledalei  J.,  in  Montague 
V.  Benedict,  3  B.  &  C.  638. 

(b)  Bowj/er  v.  Peake,  2  Freem.  R. 
215,  pi.  288. 

(c)  Smallpiece  v.  Dawes,  7  Car.  & 
P»40. 

(d)  Etherington  v.  Parrot,  1  Salk* 


1 18 ;  and  see  same  case,  2  Lord  Ray. 
1006;  Bolton  v.  Prentice,  Slra.  1214 ; 
Hardie  v.  Grant,  8  C.  &  P.  512. 

(e)  Mar^  v.  Scott,  1  Sid.  127  ; 
Todd  V.  Stokes,  Lord  Raym.  444; 
Lungworthy  v.  Hockmore,  id.  445,  n. ; 
Chi/d  V.  nardyman,  Stra.  875;  Hin'^ 
ton  V.  Hudson,  1  Freem.  249;  per 
Bayley,  J.,  in  Montague  v.  Benedict, 
3  B.  &  C.  635;  5  D.  &  R.  532,  S.  C. 
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riesy  it  is  not  for  the  husband  to  prove  having  given  notice  not  to 
trust  his  wife,  but  for  the  plaintiff  to  show  such  a  state  of  facts  as 
to  raise  an  inference  that  the  wife  contracted  as  the  agent  of  the 
husband  (/). 

A  married  woman  cannot^  it  should  seem,  of  her  own  autho- 
^^7  (9)9  borrow  money,  even  for  necessaries  {h),  so  as  to  charge 
her  husband  for  money  lent,  much  less  if  the  money  be  lent  for  the 
purpose  of  defraying  the  expenses  of  an  indictment  Sigainat  the  hus- 
band for  an  assault  on  the  wife  (i).  And  a  count  for  money  lent  by 
the  plaintiff  "  to  the  defendant's  wife/'  without  adding  "  at  bis  re- 
quest," is  bad  even  after  the  defendant  has  suffered  judgment  by 
default  (j).  In  equity,  where  a  party  lends  money  to  a  feme 
covert,  who  therewith  purchases  necessaries  under  circumstances 
which  would  render  the  husband  liable  for  necessaries^  he  is  re- 
sponsible to  the  lender  (A)« 

If,  after  an  elopement,  the  wife  return,  and  the  husband  is  re- 
conciled, and  receive  her  again,  he  becomes  liable  upon  her  con- 
tracts entered  into  after  the  reconciliation,  precisely  to  the  extent 
to  which  he  was  responsible  before  her  elopement,  and  as  if  it  had 
not  occurred  (/). 

If  a  man  cohabit  with  a  woman,  and  allow  her  to  pass  as  his 
wife  without  being  married  to  her,  he  is  liable  for  goods  furnished 
to  her,  even  by  a  tradesman  who  knew  that  the  parties  were  not 
married ;  for  the  assent  and  the  authority  of  the  former  are  in  such 
case  to  be  inferred  (m).  But,  after  they  have  separated,  he  may 
discharge  himself  from  liability,  even  for  necessaries  subsequently 
supplied,  by  proving  that  they  were  not  lawfully  married  (n) ; 
although  she  left  him  on  account  of  ill-usage,  and  after  a  coha- 
bitation of  many  years  (o).    And  upon  his  death,  her  implied 


(y)  Spreadbury  v.  Chapman,  8  C.  & 
P.  371 ;  Mixen  v.  Fkk,  3  Mee.  &  W. 
481 ;  Atkim  v.  Curtoood,  7  C.  &  P. 
756. 

(g)  His  assent  when  implied,  ante, 
167,  168,  and  note  (6). 

(A)  Sione  v.  Macnair,  1  Moore  R. 
126,  sed  vide  Grmdell  v.  Godmond,  1 
Nev.  &  P.  168 ;  5  Ad.  &  £.  755,  S.  C. 
temhU  contra, 

(i)  Grindell  v.  Godmond,  1  Nev.  & 
P.  168;  5  Ad.  &  £.  755.  Aliter,  if 
the  wife  had  exhibited  articles  of  the 
peace  against  her  hasband,  id. ;  Shep' 
herd  V.  Mackaul,  3  Camp.  326. 


(J)  Brown  v.  M'Nair,  4  Price  R. 
48,  49. 

(k)  Per  Parker,  C.  J.,  in  Earle  v. 
Peale,  1  Satk.  387 ;  Harris  v.  Lee,  1 
P.  Wms.  482,483,  si^a,  note. 

(0  Robinton  v.  Greinold,  1  Salk. 
119;  6  Mod.  172,  S.  C;  Harrii  v. 
Morris,  4  £sp.  R.  42 ;  ante,  162. 

(m)  Watum  v.  Threlkeld,  2  Esp.  R. 
637;  Robinson  v,  Nahon,  1  Camp. 
245. 

(n)  Munrov.  DeChamant,4  Camp. 
215;  Bing.on  Infancy  and  Coverture, 
167,  n.,S.C. 

(0)  See  id.  as  reported  by  Bingham. 
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authority  to  continue  to  order  necessaries  for  her  household 
ceases,  and  will  not  enable  her  to  bind  his  executor  by  future 
orders  {p).  And  if  parties,  between  whom  the  ceremony  of  mar- 
riage has  been  performed,  and  who  live  together  as  man  and  wife^ 
afterwards  separate  upon  a  sentence  of  divorce  (declaring  the 
marriage  void  ab  initio)  being  pronounced  by  the  ecclesiastical 
court;  it  is  reported  to  have  been  held  that  the  mah  is  not  liable 
for  the  contracts  of  the  woman,  made  without  his  express  sanction^ 
after  such  separation  and  sentence ;  even  with  a  tradesman  who 
had  previously  been  in  the  habit  of  suppljring  her  with  goods, 
and  who  continued  to  furnish  goods,  upon  the  supposition  that 
she  was  a  married  woman  (9). 

Srdly.  Of  the  htuband  *$  liability  oil  his  wife's  contracts,  made 
after  thdr  separation  by  mutual  consent^  or  in  consequence  of 
the  htisband  *8  act  or  misconduct. 

The  Court  of  King's  Bench  has  solemnly  decided  (r),  in  con- 
formity with  a  series  of  detenninatioDs  and  dicta  to  that  effect, 
that  a  deed,  providing  for  an  immediate  separation  between  hus- 
band and  wife,  and  containing  a  covenant  by  the  husband  with 
a  trustee  {$)  to  allow  his  wife  an  annuity,  and  a  covenant  by  the 
trustee  to  indemnify  the  husband  against  his  wife's  debts,  is 
valid  and  binding.  But  it  seems  that  a  deed,  providing  for  the 
future  separation  of  the  parties,  at  the  will  of  both  or  either,  and 
not  intended  to  take  immediate  effect,  is  void  (t). 

Although  a  husband  and  wife  live  apart  under  a  deed,  and  she 
has  a  separate  maintenance,  she  is  not  competent  to  contract  as 
a  /erne  sole  (u).  And  a  husband  who  is  separated  from  his  wife, 
and  who  actually  pays  her  a  sufficient  sum  ior  her  support. 


(p)  Bladet  v.  Free,  9  B.&  C.  167 ;  see  Lewh  v.  Fonrford,  8  Car.  &  P. 

antCy  162.  687 ;  1  Chit.  Gen.  Practice,  58.     As 

(q)  Anstey  v.  Manners,  Gow,  R.  10.  to  when  a  provision  that  the  trusts  of 

Semb,  alUer,  if  the  supply  were  at  the  the  deed  shall  continue  notwithstand- 

same  residence  of  the  woman,  and  were  rog   reconciliation,  is  valid  at  law, 

so  soon  after  the  separation,  that  the  WiUiatns  v.  Musheit,  ubi  supra,  Ad\A^ 

tradesman  could  not  be  supposed  to  tery  of  the  wife  after  separation  is  no 

have  had  notice,  and  was  ignorant  plea  to  an  action  on  a  covenant  to  pay 

thereof,  see  ante,  162,  andpoff,  172.  a  trustee  a  separate  maintenance  for 

(r)  Jee  v.  3W/oir,  2  B.&  C.  547 ;  the  wife;  Bagner  v.  Balky,  8  Bing. 

4   D.  &  R.   11,   S.  C;     Wilson  v.  256;  post,  176. 

Mitshett,  3  B.  &  Ad.  743;  Waite  v.  (5)  See  Enoers  v.  Sutton,  3  Esp.  R. 

Jones,  1    Bing.  N.  C.  65;    Jones  v.  255. 

Waite,  5  Bing.  N.  C.  341,  S.  C;  (t)  Durani  v.   Titleu,7  Price,  R. 

Westmeath  v.  Westmeath,  1  Jac.  126,  577;  Hindley  v.  The  marqitis  of  West- 

id.  lAO,  per  Eldon,  C. ;  S.  C.  in  House  meath,  6  B.  &  C.  SOO. 

of  Lor^,  1  Dow  df  Clark,  519";  and  (m)  Ftfst,  177. 
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suitable  to  his  degree  and  circumstances^  cannot  be  charged  even 
for  necessaries  provided  for  her ;  although  the  separation  be  not 
by  deed^  and  there  was  no  written  agreement  between  them  with 
respect  to  the  allowance  (x) ;  and  although  the  tradesman  had 
no  notice  of  such  allowance  (y);  and  the  same  rule  holds  if  the 
wife  have  sufficient  necessaries  provided  for  her,  though  not  by 
her  husband  (z),  and  it  is  immaterial  that  such  necessaries  have 
not  been  paid  for  (a).  And  where  a  husband,  not  permanently 
separated  from  his  wife,  makes  an  allowance  to  her  for  the 
supply  of  herself  and  family  with  necessaries  during  his  tem« 
porary  absence,  and  a  tradesman,  with  notice  of  this  fact,  supplies 
her  with  necessaries  on  credit,  the  husband  is  not  liable  (b) ;  but 
if  the  goods  supplied  be  not  necessaries,  it  should  seem  not  to 
be  material  that  the  tradesman  should  have  notice  of  the  allow- 
ance (c). 

A  husband  and  wife  separated  by  mutual  consent,  without  any 
agreement  as  to  separate  maintenance,  and  she  afterwards  sued 
him  for  a  divorce  in  the  Ecclesiastical  Court ;  and  during  the 
pendency  of  the  suit  he  paid  her  400/»  a  year  alimony ,  by  order 
of  the  Court;  and  after  the  dismissal  of  the  suit,  he  paid  her 
less,  Yiz.  300/.  a  year.  It  was  held,  in  an  action  for  necessaries 
sopplied  to  the  wife  after  the  dismissal  of  the  ecclesiastical  suit, 
that  it  was  for  the  jury  to  consider  the  question  of  the  adequacy 
of  the  allowance ;  and  that  if  it  were  inadequate,  in  reference  to 
the  station  and  means  of  the  husband,  he  was  liable  (d).  In  a  sub- 
sequent case  {e\  it  appeared  that  a  wife,  having  sued  her  husband 
in  the  Consistory  Court,  obtained  a  decree  against  him  for  alimony. 
He  removed  the  cause  into  the  Arches'  Court.  The  decree  then 
became  in  law  inoperative,  but  the  husband  continued  making 
the  payments  under  it ;  and  it  was  proved,  that  if  he  had  omitted 
doing  so,  a  new  decree  could^  by  a  short  process,  have  been  ob- 


(x)  See  Todd  v.  Sioka,  Ld.  Raym. 
444;  12  Mod.  944,  S.  C;  1  Salk. 
116,  S.  C;  Nunc  r.  Craig,  2  New  K. 
148 ;  Hodgkhuan  ▼.  Fletcher,  4  Camp. 
70;  obseired  upon  in  WUiton  v.  Smyth, 
1  B.  &  Ad.  803 ;  Hwit  v.  Blaquiere, 
5  Bing.  550;  3  M.  &  P.  108,  S.  C. 
The  safficiency  of  the  allowance  is  a 

3aestion  for  the  jury;     Emmett  v. 
fortan,  8  C.  &  P.  506. 
0)  Misen  ▼.  Pkk,  3  M.  &  W.  481. 
(j)  Dixon  V.  HurrtU,  8  Car.  &  P. 
Tir. 


(a)  Per  Lord  Abinger,  Atkim  v. 
Cuftoood,  7  Car.  h  P.  758,  and  ante, 
145. 

(6)  Holt  V.  Brien,  4  B.  &  Aid.  252; 
Bird  y.  Jones,  3  Man.  &  R.  121. 

(c)  Denny$  v,  Serjeant,  6  C.  &  P. 
419 ;  Mizen  v.  Pick,  3  M.  &  W.  481. 

{d  )  HodgkinMon  ▼.  Fletcher,  4  Camp. 
70;  Emmett  v.  Norton,  8  C.  &  r. 
506;  ante,  167,  note  (y). 

(e)  WUUon  v.  Smyth,  1  B.  &  Ad. 
801 ;  Hunt  v.  Blaquiere,  3  M.  &  P. 
108;  5  Bingh.  550;  S.  C. 
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tained  from  the  Arches'  Court,  but  that  such  application  was  not 
usually  made,  unless  payment  of  the  alimony  were  discontinued. 
It  was  held,  that  the  husband  was  not  liable  in  an  action  for 
necessaries  supplied  to  the  wife,  while  the  above  payments  were 
going  on ;  that  such  payments  could  not  be  considered  a  voluntary 
allowance;  and  therefore,  that  a  court  of  law  could  not  inquire 
whether  or  not  they  were  sufficient  in  proportion  to  the  husband's 
means.  But  a  husband  is  liable  for  necessaries  provided  for  his 
wife  pending  a  suit  in  the  Ecclesiastical  Court  for  adultery  and 
cruelty,  and  before  alimony  decreed ;  although  a  decree  after- 
wards made  direct  the  alimony  to  be  paid  from  a  date  anterior 
to  the  time  when  the  necessaries  were  furnished  (/)• 

In  these  cases  the  presumed  authority  of  the  husband,  arising 
from  cohabitation,  does  not  exist;  and  it  is  incumbent  on  a 
tradesman  to  make  inquiries ;  and  if  he  trust  the  wife,  he  does 
so  at  his  peril :  for  no  notice  to  him  that  the  wife  has  a  separate 
maintenance  is  necessary  (y),  unless  he  had  trusted  her  before,  and 
was  not  aware  of  the  separation  {k),  and  it  had  taken  place  so  re- 
cently that  it  could  not  have  become  a  matter  of  notoriety  in  the 
place  where  the  husband  resided  (i).  And  it  seems  that  if  goods 
be  supplied  to  a  married  woman  during  her  separation  from  her 
husband,  the  plaintiiF  must  prove  that  the  separation  occurred 
under  such  circumstances  as  will  render  the  husband  prima  facie 
liable  (k).  After  such  proof  has  been  adduced,  it  is  incumbent 
on  the  husband,  when  sued  for  necessaries  furnished  to  his  wife 
during  their  separation,  under  an  agreement  for  a  separate  main- 
tenance, to  prove  the  adequacy  of  the  allowance  and  the  due 
payment  of  it;  and  if  it  be  inadequate,  or  not  duly  paid,  he  is 
liable  {I).    And  if  a  husband,  on  separating  from  his  wife,  in- 


(/)  Keeganv.  Smith,  5  B.  &  C.  375 ; 
8D.  &R.  118,  S.  C. 

(g)  Mizen  v.  Pick,  3  M.&  W.481. 

(A)  Ozard  v.  Darnford,  1  Selw.  N. 
P.  9th  ed.  272;  Binton  v.  HueUon, 
Freem.  248,  249. 

(t)  Rawh/ns  v.  Vandyke,  3  £sp. 
250 ;  Todd  v.  Stokes,  Ld.  Raym.  444 ; 
12  Mod.  244,  S.  C. 

(k)  Clifford  V.  Latofiy  3  C.  &  P.  15; 
M.  &  M.  101,  S.  C. ;  Maimoaring  y. 
Leslie,  M.  &  M.  18 ;  2  C.  &  P.  502, 
S.  C. ;  Bird  v.  Jona,  3  Man.& R.  121. 
Where  in  an  action  on  an  agreement 
to  hire  a  house,  made  between  plain- 


tiff and  defendant's  wife,  and  for  use 
and  occupation  of  the  premises  by 
defendant  s  wife,  it  appeared  tliat  de- 
fendant and  his  wife  were  separated, 
but  that  on  one  occasion  defendant 
was  in  her  house  about  a  fortnight,  and 
joined  in  giving  a  receipt  for  rent  from 
her  lodgers :  it  was  held,  that  upon 
the  count  for  use  and  occupation  the 
judge  ought  to  have  left  it  to  the  jury 
to  say  whether  the  defendant  had  not 
adopted  the  contract  of  his  wife; 
Barnes  v.  Jarrett,  2  Jurist,  988. 

(/)  Nurse  v.  Craig,  2  New  R.  148  ; 
Uodgkinson  v.  Fletcher,  4  Camp.  70 ; 
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stead  of  granting  her  a  continuing  allowance,  assign,  by  deed, 
certain  property  absolutely  to  trustees  for  her  benefit ;  he  must 
prove,  when  sued  for  necessaries  supplied  to  her  after  their  sepa- 
ration, that  the  trustees  gave  efiect  to  the  deed,  by  taking  pos- 
session of  the  property  (m).  And  although  the  husband  and 
wife  be  separated,  and  she  sue  him  in  the  Ecclesiastical  Court, 
and  obtain  a  divorce  a  mensd  et  thoro,  and  a  decree  of  that 
Court  that  he  allow  her  alimony,  yet,  if  he  omit  to  pay  it,  her 
implied  authority  to  order  necessaries  for  herself  on  his  credit 
revives ;  and  a  tradesman  who  supplies  her  with  them  after  such 
his  default  may  sue  him  (n).  The  husband  is  also  responsible 
if,  notwithstanding  the  sufficiency  and  due  liquidation  of  the 
allowance,  he  has  promised  to  pay  her  debt  (o).  But  where  the 
subsequent  promise  is  conditional,  and  the  husband  is  only  liable 
in  respect  of  such  promise,  the  plaintifi*  must  show  that  the  con* 
dition  has  been  complied  with  {p). 

It  seems  that  if  a  married  woman,  separated  firom  her  husband, 
be  amply  provided  with  permanent  funds  and  resources  of  her 
own,  although  not  supplied  by  him,  he  is  not  liable  for  neces- 
saries furnished  to  her  {q) ;  but  a  voluntary  pension  allowed  her 
by  the  crown  "  during  pleasure"  will  not  exempt  him  from 
responsibility  (r). 

Where  a  husband  wrongfully  turns  axoay  his  wife,  and  she 
does  not  commit  adultery,  he  cannot,  by  a  general  advertisement 
in  the  newspapers,  or  even  by  a  particular  notice  to  individuals 
not  to  trust  her,  exempt  himself  from  a  demand  for  necessaries 
suitable  to  his  station  and  circumstances,  furnished  to  her  whilst 
so  living  apart  from  him,  even  by  a  person  who  had  been  desired 
by  him  not  to  trust  her  («).     In  such  case  there  is  an  implied 


lidlow  y.  WUmot,  2  Stark.  R.  86, 
and  next  note ;  Mizen  y.  Picky  3  M. 
&  W.  481  ;  Dixon  v.  Hurrell,  8  C.  & 
P.  717. 

(fit)  BurrettY.  Booty,  8  Taunt.  343. 

(n)  UtnU  V.  BtaquierCyS  Bing.550; 

5  M.  &  P.  108,  S.  C. 

(o)  Homlmckley,Homburyf9S\at\i, 
R.  177 ;  WiUiams  ▼.  Fowler,  M'Clel. 

6  Y.  969 ;  Bird  v.  Jones,  3  M.  &  R. 
121. 

( p)  Holt  ▼.  Brien,  4  B.  &  Aid.  252, 
254, 

(q)  Lidlaw  v.  Wilmot,  2  Stark.  R. 
86;  M.  &  M.  101,  S.  C;  Dixon  w. 
Httrre//,  8Car.&P.  717. 


(r)  Thompson  v.  Harvey,  4  Burr. 
2178. 

(0  Todd v.Stokes,lA,RBLym. 444; 
Thn/qaon  v.  Harvey,  4  Burr.  2177; 
and  see  Emmeti  y.  Norton,  8  Car.  & 
P.  506 ;  Dixon  v.  Hurrell,  8  C.  &  P. 
717  ;  Hardie  v.  Grant,  8  C.  &  P.  512 ; 
Boulton  y.  Prentice,  Stra.  1214,  S.C. ; 
more  fully  noticed  in  Selw.  N.  P.  tit. 
Baron  and  Feme,  8th  ed.  273 ;  9th  ed. 
269,  note,  276 ;  Ewen  y.  Hutton,  3 
Esp.  R.  255 ;  Harrisv.  Morris, 4  id, 41'; 
per  Cur,  in  Hunt  y.  Blaquiere,  3  M. 
&  P.  108 ;  5  Bing.  550,  S.  C. ;  Mon- 
tague y.  Benedict,  3  B.  &  C.  635,  per 
Bayley,  J.,  BuUer,  N.  P.  135. 
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credit  for  necessaries,  which,  as  a  wrong  doer,  he  shall  not  be 
permitted  to  repeL  But  if  he  can  show  a  consent  and  agree- 
ment on  the  part  of  the  tradesman  not  to  charge  him  with  goods 
supplied  to  the  wife,  it  may  afford  him  a  defence  {t). 

And  it  is  a  well-established  principle,  that  if  a  husband  per* 
sonally  ill  treat  his  wife,  and  be  guilty  of  cruelty  towards  her, 
so  that,  from  reasonable  apprehension  of  further  personal  violence, 
she  is  obliged  to  quit  his  roof,  he  is  responsible  for  necessaries 
to  the  same  extent  as  if  he  had  expelled  her  therefrom  (te).  And, 
under  such  circumstances,  a  request  by  him  that  she  would  re- 
turn, will  not,  it  seems,  determine  his  liability  for  necessaries 
supplied  to  her  during  their  separation  {x). 

Lord  Ellenborough  is  stated  to  have  held  (y),  that  if  a  husband, 
by  bringing  another  woman  under  his  roof  as  his  mistress,  render 
his  house  unfit  for  the  residence  of  his  wife,  who  thereupon  re« 
moves,  and  lives  apart  from  him,  the  husband  is  bound  to  provide 
her  with  necessaries,  as  medicines  in  sickness,  &c.,  during  the 
separation;  and  this  decision  appears  to  be  founded  in  good 
sense  and  justice ;  and  the  doctrine  was  approved  of  by  Besty 
C.  J.,  and  Parky  J.,  in  Houliston  v.  Smyth  (z).  But  the  case 
of  Hopwood  V.  Heffer  (a)  seems  to  uphold  a  contrary  doctrine. 
In  that  case  it  appeared  that  the  defendant  had  treated  his  wife 
with  great  cruelty ;  had  taken  another  woman  into  his  house, 
with  whom  he  cohabited;  that  he  had  confined  his  wife  in  her 
chamber  under  a  pretence  of  insanity  (ft),  and  that  she  had 
escaped ;  and  that  the  necessaries  for  the  value  of  which  the 
action  was  brought  were  furnished  to  her  after  her  departure. 
Lawrence,  J.  nonsuited  the  plaintiff,  on  the  statement  of  these 
facts,  without  going  into  the  evidence ;  and  the  Court  refused  a 


(t)  Per   Coltman,    J.,     Dixon   v.  276;  and  see  Lidlaw  v.  Wilmotf  2 

Hurrell,  8  C.  &  P.  720.  Stark.  R.  87. 

(u)  Hodges  v.Hodga,Pesk.Addii.  {z)  10  Moore,  482;  3  Bing.  127, 

C.  79;  1  £sp.  R.  441,  S.C;   Emery  S.  C;    and  see  per  Gaselee,  J.  in 

V.  Emery,  1  Y.  &  J.  501 ;  Houlitton  Hunt  v.  Bkqidere,  5  Bing.  562. 

V.  Smyth,  3  Bing.  127 ;  10  Moore,  482,  (a)  3  Taunt.  421. 

S.  C. ;  2  C.  &  P.  22,  S.  C  (b)  Tlie  cruelty  and  imprisonment 

(jr)  Emery  v.   Emery,  1  Y.  Sc  J.  were  surely  acts  of  misconduct,  which 

501 ;  ted  viae  Hmdl^  v.  Marauis  of  justified  the  wife  in  quitting  her  home, 

WeUmeath,  6  B.  &  C.  200.    in  that  and  charging  the  husband  with  neces- 

case,  however,  the  wife  voluntarily  saries.    But  these  hcta  seem  not  to 

left  her  husband  against  his  will.  have  been  relied  upon  at  the  trial  of 

(y)  Aldis  V.   Chapman,  Middlesex  the  action.    And  see  per  Park,  J.  in 

Sittings  after  Tr.  Term,  50  Geo.  3;  Houliston  v.  Smyth,  3  Bing.  131;   10 

1  Selw.  N.  P.  8th  ed.  272 ;  9tb  ed.  ,  Moore,  488;  2  C.  a?  P.  22,  S.  C. 
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rale  to  set  aside  the  nonsuit,  and  have  a  new  trial.  Lawrence^  J. 
— "  You  did  not  state  any  apprehension  of  her  personal  safety ; 
you  principally  dwelt  on  the  circumstance  of  the  defendant's 
having  placed  a  profligate  woman  at  the  head  of  his  table>  and 
having  told  the  wife  that  if  she  did  not  like  to  stay  there,  she 
might  dine  in  her  own  chamber.  I  thought,  that,  however  im- 
proper that  conduct  might  be,  and  however  abhorrent  to  the 
feelings  of  a  delicate  woman,  she  might,  nevertheless,  have  had 
necessaries  if  she  had  stayed  there.  She  might,  if  she  had 
thought  fit,  have  sued  for  alimony  and  a  divorce  a  mensA  et 
tharor  Mawfield,  C.  J. — ^*  If  this  suit  were  maintainable,  it 
would  be  necessary  that  the  jury  should,  in  the  first  place,  de- 
termine whether  the  wife  lawfiiUy  lefi;  her  home  or  not ;  this 
would  supersede  the  necessity  of  a  suit  for  alimony,  or  a  divorce 
a  mensa  et  thoro.  I  think  nothing  short  of  actual  terror  and 
violence  will  support  this  action.'^ 

It  has  been  held,  that  if  a  husband  turn  his  wife  out  of  doors, 
and  it  be  necessary  for  her  safety  to  exhibit  articles  of  the  peace 
agsunst  him,  he  is  liable  to  an  attorney  employed  by  her  for  that 
purpose  (c).  But  not  for  the  expenses  incurred  by  his  wife  in 
indicting  him  for  an  assault  committed  upon  her  (c) ;  nor  for  the 
expenses  incurred  by  the  trustee  of  his  wife  appointed  under  a 
deed  of  separation  in  procuring  a  counterpart  to  be  prepared  and 
executed  (d).  So  where  a  wife  is  indicted  for  keeping  a  dis- 
orderly house,  which  she  had  conducted  with  her  husband's  con- 
currence, he  is  bound  to  pay  the  attorney  whom  she  employed 
to  defend  her,  and  by  whom  he  knew  she  was  defended,  without 
expressing  any  dissent  thereto  (e). 

4thly.  Of  a  husbancTs  liability  on  contracts  entered  into  by 
his  wife  during  her  separation,  occasioned  by  the  act  or  mis- 
conduct of  the  wife. 

The  law  respects  the  feelings  of  a  husband  on  his  wife's  vio- 
lation of  her  fidelity.  Where  a  wife  is  guilty  of  the  crime  of 
adultery,  and  either  elopes  from  her  husband,  or  is  by  him  ex- 
pelled from  his  roof  on  that  account ;  or  even  where,  being  com-  I 


(c)  GrindeU  v.  Godniand^  1  N.  &  casioned  by  his  misconduct 

P.  168 ;  5  Ad.  &  £.  755 ;  Shepherd  T.  {d  )  Ladd  v.  Lynn^  3  M.  &  W.  365 ; 

Mackoiil,  3   Camp.  326 ;    and    see  1  Jurist*  42,  S.  C. 

T.  Lee,  1  Peere  Wms.  483,  as  (e)  William  v.  Fowler,  M'Clel.  & 


to  charging  the  husband's  estate  with     Y.  269. 
expenses  of  coring  wife  of  illness  oc- 
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pelled  by  his  cruelty  to  leave  him,  she  is  afterwards  (/)  guilty 
of  this  ofience,  and  he  refuses  to  receive  her,  he  is  not  liable 
even  for  the  bare  necessaries  of  life  supplied  to  her  after  her 
adultery,  (and  during  their  separation  (jr)  \  although  he  do  not 
generally  or  specially  prohibit  tradesmen  from  trusting  her  iji) ; 
and  although  he  himself  has  likewise  committed  adultery,  and 
has  turned  his  wife  out  of  doors,  and  she  offer  to  return  (i).. 

Where  a  wife  is  sentenced  to  a  temporary  confinement  as  a 
punishment  for  some  crime,  the  husband  has  been  held  not  liable 
upon  her  agreement  even  for  necessaries,  if  she  be  kept  in  an 
improper  place  by  the  covin  of  the  gaoler  (k).  But  in  Manby  v. 
Scott  (JL\  the  judges,  whose  opinions  were  favourable  to  the 
plaintiff's  case,  laid  it  down  as  clear  law,  that  if  a  wife  be 
a  prisoner  for  felony,  and  the  gaoler  provide  her  with  food,  the 
husband  may  be  charged  for  it. 

.However,  the  adultery  of  a  wife  after  a  formal  separation  by 
deed^  whereby  the  husband  covenanted  with  a  trustee  to  allow 
her  absolutely  an  annuity,  has  been  held  to  afford  no  answer  to 
an  action  for  the  arrears,  although  there  be  the  sentence  of  an 
ecclesiastical  court  confirming  the  adultery  (m). 

If  a  wife  improperly  leave  her  husband  toithout  his  cofisent, 
and  continue  absent  from  him,  he  is  not  liable  even  to  a  trades* 
man,  who,  after  an  express  warning  to  him  to  the  contrary,  sup* 
plies  her  with  necessaries,  after  her  husband's  refusal  to  receive 
her  again  upon  her  offer  to  return ;  although  the  wife  were  not 
furnished  with  the  means  of  support  by  her  husband ;  and  al* 
though  she  had  not  committed  adultery.  This  was  decided 
by  eight  judges  against  three  in  the  celebrated  case  of  Manby  v. 
Scott  (n). 


(/)  See  Hetherington  v.  Graham, 
6BiDg.ld5;  3M.&P.  399. 

(g)  See  ante,  162|  and  Emmett  ▼. 
Nortouy  8  C.  &  P.  506. 

(h)  Morris  v.  Martin,  Stra.  647, 
706;  Hardie  v.  Grant,  8  C.  &  P. 
512. 

(t)  Govier  v.  Hancock,  6  T.  R.  603. 
Nor  is  he  liable  under  such  circum- 
stances to  the  penalty  of  5  Geo.  4,  c. 
83,  s.  3,  for  not  supporting  his  wife ; 
Rex  V.  Flintan,  1  B.  &  Ad.  227.  The 
effect  of  his  permitting  her  to  remain 
in  his  house,  or  receiving  her  again, 
has  been  already  noticed. 

\k)  Fowlei  V.  Dinefy,  Stra.  1122. 

;0  1  Sid.  118. 


i! 


(»i)  Jee  V.  Thurlow,  2  B.  &  C.  547  ; 
4  Dowl.  &  R.  1 1,  S.  C. ;  Baynon  v. 
Bat  ley,  8  Bing.  256.  See  Lewis  v. 
Lea,  3  B.  &  C.  291 ;  5  Dowl.  &  R. 
98,  S.  C. ;  sed  vide  Hetherington  v. 
Graham,  6  Bing.  135;  3  M.  &  P. 
399,  S.  C. ;  ante,  170,  n.  (r). 

(n)  1  Sid.  109;  Bac.  Ah.  Baron 
and  Feme,  (H) ;  and  1  Lev.  4,  and  1 
Mod.  128,  S.  C.  See  Hindley  ▼.  Mar- 
9tttf  of  Westmeath,  6  B.  &  C.  200 ; 
and  observations  on  Manby  v.  Scott, 
in  3  M.  &  P.  119,  123;  5  Bing.  550, 
S.  C.  It  would  seem  that  in  Manby 
V.  Scott  the  wife  had  eloped  with  aa 
adulterer. 
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And  Lord  Raymond^  C.  J.  observed  in  Child  v.  Hardy- 
man  {p)y  that  **  if  a  woman  elope  from  her  husband,  although  she 
do  not  go  away  with  an  adulterer^  or  in  an  adulterous  manner^ 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bound."  And  it  seems  that  in  such  case  a  notice  not  to  trust 
the  wife  need  not  be  given,  it  being  the  duty  of  the  tradesman^ 
before  he  trusts  a  woman  under  such  circumstances,  to  make 
inquiries  (p).  So  where  in  pursuance  of  a  deed  of  separate 
maintenance^  a  wife  quits  her  husband  against  his  will,  and  con« 
tinues  to  live  apart  from  him,  although  he  is  willing  and  wishes 
to  receive  her  back,  and  provide  for  her  in  his  own  house,  it  seems 
he  is  not  liable  even  for  necessaries  supplied  to  her(^). 


III.  When  a  Feme  Covert  may  be  considered  as  a  Feme  Sole, 
with  regard  to  Contracts  made  with  her  during  Marriage. 

A  married  woman  has,  in  general,  no  power  or  capacity  to  con- 
tract, so  as  to  sue  or  be  sued  (r),  either  with  or  without  her  hus- 
band, on  her  contracts  made  during  coverture  (5).  She  has,  in 
Jegal  contemplation,  no  separate  existence,  her  husband  and  her- 
self being  in  law  but  one  person  (t) ;  and  is  unprovided  with  the 
means  of  satisfying  her  engagements,  her  husband  being  entitled 
to  her  rights  and  property.  Her  incapacity  rests  upon  these 
principles ;  not  upon  the  notion  that  she  is  under  the  control  of 
her  husband  during  the  coverture,  and  cannot  on  that  account 
assent. 

It  is  now  fully  established,  that  a  husband  and  wife  cannot,  by 
a  deed  securing  a  separate  and  sufficient  maintenance  to  the  wife, 
dissolve  the  relation  of  marriage,  so  as  to  enable  the  latter,  even 
whilst  living  apart  from  her  husband,  and  enjoying  such  separate 
fwod,  to  contract  as  a  feme  sole  (u).    The  marriage,  and  its  legal 


(o)  Child  V.  Hardyman,  Stra*  875. 
See  Hunt  v*  Blaguiere,  5  Bing.  560; 
3  Moo.  &  P.  108,  S.  C,  per  Cur. 

(p)  Anl€jl79.  See  Todd  v.  Stokes, 
Ld.  Itaym.  444,  445;  Hinton  v.  Hut^ 
ton,  Freem.  R.  ^48 ;  Boullon  \\  Pren- 
tke^  Stra.  1214,  note. 

(9)  Hindley  v.  Marquis  of  West- 
mtath,  6  B.  &  C.  200 ;  9  Dowl.  &  R.  35 1 . 

(r)  Even  in  eauity  as  to  !ier  sepa- 
nie  estate,  1  M.  &  C.  10. 

(s)  Com.   Dig.   Baron  and  Feme, 


(W),  Pleader,  (2  A  1).  See  the  cases 
1  Chilly  PI.  6lh  ed.  28,  72,  202; 
Cosio  V.  Bemales,  1  R.  &  M.  102.  And 
even  in  an  action  against  both  for  a 
debt  due  from  the  wife  before  marriage, 
the  declaration  is  bad  if  it  state  a 
promise  by  both  afler  the  marriage, 
Morris  v.  Norfolk,  1  Taunt.  212; 
Pit  tarn  V.  Foster,  I  B.  &  C.  248 ;  2 
Dowt.  &  R.  363,  S.  C. 

(0  Liu.  sec.  28. 

(71)  Marshall  y.  RuUon,  8  T.  R.  545. 
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consequences,  as  regards  the  wife,  still  exist :  and  consequently, 
(although  the  separation  deed  may  be  valid,  and  the  husband  is 
not  liable  for  her  debts,  if  the  separate  fund  allotted  to  his  wife  be 
adequate  to  her  support,  and  be  duly  paid  (a;),)  the  wife  cannot 
contract,  or  sue,  or  be  sued  at  law,  even  for  necessaries ;  and  he 
who  trusts  her  relies  on  her  honour  only  (y).  Nor  is  a  married 
woman  liable  on  her  contracts,  although  she  live  apart  from  her 
husband  in  a  state  of  adultery,  and  there  exist  a  valid  divorce 
a  wensd  et  thoro,  and  she  contract  during  the  separation  in  the 
assumed  character  of  a  single  woman  (z).  Nor  is  h^  personal 
representative  liable  under  such  circumstances,  at  least  at  law, 
although  he  have  abundant  assets  (a).  And  her  husband  is  en- 
titled to  all  property  acquired  by  her,  though  she  be  living  sepa- 
rate from  him,  in  a  state  of  adultery  (&)• 

To  this,  as  to  all  other  general  rules,  there  are,  however,  some 
few  exceptions,  introduced  as  well  for  the  benefit  of  the  wife  to 
save  her  from  starvation,  as  in  justice  towards  her  creditors,  who, 
under  the  peculiar  circumstances  which  give  rise  to  these  modi- 
fications of  the  general  principle,  have  no  other  remedy. 

When  the  legal  existence  of  the  husband  may  be  considered  as 
extinguished,  or  suspended ;  when  he  is  dead  in  law,  as  in  the 
case  of  transportation  for  life,  or  a  limited  term,  under  a  legal 
judicial  sentence,  his  wife  may  contract,  so  as  to  render  herself 
personally  responsible ;  and  may  sue  and  be  sued  upon  her  agree- 
ments (c).  And  although  a  convict  sentenced  to  transportation 
remain  in  this  country,  (at  the  Hulks),  the  wife  may  be  consi- 
dered as  a  feme  sole  whilst  the  sentence  is  in  force  (d).  It  has 
been  decided  at  Nisi  Prius,  that  a  married  woman,  whose  husband 
has  been  transported  for  seven  years,  may  even  after  the  expira- 


(x)  Ante,  170. 

Cy)  Marshall  v.  Rutton,  8T.  R.  545. 
Decided  by  the  twelve  judges ;  over- 
ruling Corbett  v.  Poelnitz,  1  T.  R.  5 ; 
and  semhlcj  Ringstead  v.  Ladi/  Lanes- 
borovghf  3  Dougl.  197 ;  see  u/.  204, 
note,  and  other  cases  there  cited. 
See  the  argument,  1  Powell  on  Con- 
tracts, 80,  &c.  If  a  married  woman, 
under  such  circumstances,  hire  furni- 
ture, the  contract  is  void;  so  tliat  the 
tradesman  is  not  divested  of  his  pre- 
sent property  therein,  and  may  main- 
tain trover  against  a  third  person  who 
takes  it.  Smith  v.  Plomery  15  East, 
C07.  As  to  arresting  or  taking  her  in 
execution,  2  Arch,  by  Chitty,  948. 


(z)  Lewis  V.  Lecy  3  B.  &  C.  291 ; 
5  D.  &  R.  98,  S.  C;  Faithome  v. 
Blaquire,  0  M.  &  Selw.  73;  Turtle  v. 
Worslei/y  3  Doug.  290 ;  sed  vide  Cox 
v.  Kitchin,  1  B.  &  P.  338. 

(a)  Id. ;  Clayton  v.  AdamSy  6T.  R. 
604, 

(6)  Agar  V.  Blethyny  2  C,  M.  &  R. 
699;  1  Tyr.  &G.  160,S.  C. 

(c)  Ladif  Belhnap'sCasey  Year  Book, 
2  Hen.  4,  /7  a;  1  Hen.  4,  1,  pi.  12; 
Bac.  Abr.  Baron  4*  Feme,  (M);  Lean 
V.  SchutZy  2  Bla.  R.  1197;  Marsh  v. 
Hutchinson,  2  Bos.  &  P.  231. 

(d)  Ex  parte  Franks,  7  Bing.  762  ; 
1  M.  &  Scott,  1,S.C. 
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tion  of  that  time  maintain  an  action  as  difeme  sole,  if  her  husband 
remain  abroadi  on  the  ground  that  her  husband  by  so  doing  has 
abjured  Uie  realm ;  the  judge  (Lord  Alvanley)  observing,  '^  that 
by  the  record  of  the  conviction  and  sentence  produced,  there  was 
conclusive  evidence  to  support  the  right  of  action  in  the  plaintiff 
as  2ifeme  sole,  it  appearing  thereby  that  the  husband  had  abjured 
the  realm,  and  though  the  term  of  his  transportation  had  expired, 
if  in  fact  he  had  not  returned,  the  right  of  action  remained ;  but 
that  if  the  defendant  meant  to  rely  that  he  (the  husband)  had  so 
returned,  by  which  the  plaintiff's  right  of  action  in  her  sole  capa« 
city  would  be  at  an  end,  the  proof  of  that  lay  on  the  defen- 
dant (e)"  But  the  right  to  return  after  the  period  prescribed 
being  undoubted,  and  the  infliction  of  the  punishment  having  ren- 
dered the  husband  (at  all  events  if  he  returned)  liber  et  legalis 
homo,  and  competent  to  sue ;  much  difficulty  appears  to  exist  in 
considering  the  mere  noU'Teiurn  as  an  abjuring  of  the  realm ; 
although  it  might  be  so,  if  the  husband  clearly  had  no  intention 
to  return  home,  and  voluntarily  remained  abroad  (/)• 

There  seems  to  be  some  doubt  whether  if  an  alien  ami 
husband  is  resident  abroad,  and  never  has  been  in  this  coun- 
try, and  his  wife  reside  here  and  contract  debts  as  a  feme 
sole,  representing  herself  to  be  such,  she  is  responsible  (ff).  In 
the  case  of  an  alien  who  has  once  resided  in  this  country, 
the  animus  revertendi  is,  it  seems,  to  be  presumed,  unless 
the  contrary  appear;  and  therefore  Lord  Ellenborough  held 
at  Nisi  Prius,  that  a  woman  by  birth  an  alien,  and  the  wife 
of  an  alien,  cannot  be  sued  as  a  feme  sole,  if  her  husband  has 
lived  in  this  country,  although  he  has  left  her  here,  and  entered 
into  the  service  of  a  foreign  state.  And  the  Court  of  King's 
Beach  confirmed  this  decision  (A).     Clearly  in  the  case  of  an 


(e)  Carrol  v.  Blaicaw,  4  Esp.  27.  See 
Marthr.  Htt/cAituon, 2  B.&P.3 3 1,233. 

(/^  And  see  Stretlon  v.  Bmnach,  1 
Bing.  N.C.I  40. 

(g)  Burden  v.  Keverberg,  2  Mee.  & 
W.  61,  65;  Stretton  v.  Busntichf  1 
Bing.  N.  C.  139 ;  4  M.  &  Scott,  678, 
S.  i". ;  DuchetM  of  Mazarine'i  Case,  1 
Jjord  Rayoi'  147,  whera  tlie  husband 
was  an  alien  enemj^ ;  Kay  v.  De  Fiemie, 
3  Camp.  1V4,  per  Lord  £llenborough ; 
WUiiamsan  v.  Dawes,  9  Ding.  295,  296 ; 
3  M.  k.  Scott,  352,  S.  C,  per  Bosan- 
qiiet,  J.  Dc  Gallion  v.  UJigle,  I  B. 


&  P.  S57,  which  was  decided  before 
Marshall  v.  BtUlon,  8  T.  R.  545.  It 
should  seem  that  the  only  case  in  which 
a  married  woman  can  be  sued  as  a 
feme  sole,  is  where  she  contracts  as 
such,  her  husband  being  civilUer  tnor' 
tuus,  per  Parke,  B.,  Borden  v.  Kever- 
berg,  2  Mee.  &  W.  64. 

(A)  Kay  v.  DePienne,3  Camp.  123. 
Sed  vide  Walford  y.  De  Pienne,  and 
Franksv.  De  Fienne,  2  Esp.  554,  587; 
Burfteld  v.  De  Fienne,  2  New  R.  380. 
Per  Parke,  B.  Borden  v.  Keverberg,  2 
Mee.  &  W.  65. 
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Englishman,  who  may  at  any  time  be  recalled  by  the  king(i), 
and  whose  return  is  to  be  presumed,  his  mere  residence  abroad  is 
not  tantamount  to  a  civil  death ;  and  the  wife  who  contracts  in 
this  country  is  not  liable  to  be  sued,  and  cannot  sue  as  a  feme 
sole{k),  although  she  assumed  that  character  (/)•  Where  the 
husband  is  an  alien  enemy,  as  he  cannot  lawfully  be  in  England, 
the  wife  may,  it  seems,  contract  and  be  sued  as  a  feme  sole^  this 
being  a  case  analogous  to  the  instance  of  a  wife  of  a  person  trans- 
ported {m).  It  has,  however,  been  decided  that  a  married 
woman  cannot  be  sued  upon  her  contract,  although  before  it 
was  made  her  husband  became  bankrupt,  and  absconded  without 
appearing  to  his  commission,  and  continues  to  reside  abroad  (n). 
Where  a  husband  has  been  abroad,  and  not  heard  of  for  seven 
years,  it  shall  be  presumed  he  is  dead,  and  the  wife  is  liable  (o). 

By  the  custom  of  London,  a  feme  covert,  being  a  sole  trader  in 
the  city  independently  of  her  husband,  may  sue  and  be  sued  in 
the  city  courts,  with  reference  to  her  dealings  as  such  trader  in 
London  (p)^  But  even  there,  it  seems,  as  well  as  in  the  courts 
of  Westminster,  the  husband  must  be  made  a  party  to  the  suit 
for  conformity  (</).  But  the  wife  shall  be  considered  to  be  the 
real  and  substantial  party  to  the  suit(r). 

The  sentence  of  a  court  of  competent  jurisdiction  annulling  the 
marriage  ab  initio,  entirely  removes  the  incapacity  of  the  feme, 
and  renders  her  responsible  as  if  the  ceremony  of  marriage  (it 
being  void)  had  never  taken  place  (s). 

There  are  cases  in  which,  as  an  exception  to  the  general 
rule  (t),  married  women  have  been  allowed  to  join  with  their 
husbands  in  actions  upon  certain  contracts,  or  instruments,  entered 
into  even  during  the  coverture,  and  with  regard  to  which  the  wife 


(i)  See  Chit.  jun.  on  Prerog.  24,  5. 

(fc)  Marsh  v.  Hutchinson,  2  B.  &  P. 
226 ;  Farrar  v.  Grannardy  1  New  R. 
80.  See  WUUoTnson  v.  DaweSf  infra, 
Boggct  V.  Frier,  11  East,  301.  The 
case  of  Ringslcad  v.  Lady  Lanesbo' 
roughs  3  Doug.  197,  cannot  now  be 
considered  law. 

(/)  Id.]  M^NamaraBi  Ux,y,  Fisher, 
3  Esp.  R.  18. 

(m)  Borden  v.  Keverberg,  2  Mee.  & 

W.65. 

(w)  Williamson  v.  Dawes,  3  M.  & 
Scott,  352  ;  9  Bing,  292,  S.  C. 

(o)  Hopexarll  v.  De  Pinna,  2  Carap. 
113,373;  t  Jac.  1,  c.  11,  s.  2;  Rotce 


V.  Hasland,  1  Bla.  R.  404;  Doe  v. 
Jesson,  6  East,  80 ;  Nepean  v.  Doe  dcm. 
Knight,  2  Mee.  &  W.  894. 

(p)  Bac.  Ab.  Baron  4"  Feme,  (M). 

(q)  Candel  v,  Shaw,  4  T.  R.  36 1 ; 
Beard  v.  Webb,  2  B.  &  P.  93. 

(r)  Laughan  v.  Bewell,  Cro.  Car. 
67 ;  10  Mod.  6 ;  Beard  v.  Webb,  2  B. 
&  P.  93, 101 .     See  3  Chit.  Com.  L.  37. 

(«)  See  Anstty  v.  Manners,  1  Gow, 
R.  10.  As  to  divorce  a  metisa  et  thoro, 
ante,  170,  178. 

(0  See  1  Chitty  PI.,  6th  ed.,  30  ; 
Cosio  V.  De  Bernales,  t  R.  &  M.  102  ; 
atite,  177;  Ntirse  v.  Wilis,  4  B.  &  Ad. 
739. 
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is,  as  it  is  termed^  the  meritorious  cause  of  action.  Thus,  in  the 
instances  of  an  express  promise  to  the  wife  in  consideration  of  her 
personal  labour  and  skill,  as  that  she  would  cure  a  wound  (u) ; 
and  of  a  bond  (jr),  or  promissory  note  (y),  payable  on  the  face 
thereof  respectively  {z)  to  her,  or,  it  seems,  to  her  husband  and 
herself;  she  may  be  joined  with  him  in  the  action,  or  he  may  sue 
alone.  And  it  seems  that  in  these  cases  the  wife  is  entitled  by 
survivorship  to  the  money  due  upon  the  judgment  recovered  by 
both  (a). 

We  have  already  noticed  the  cases  respecting  the  effect  of  a 
promise  of  a  woman,  after  her  husband's  death,  to  pay  a  debt 
contracted  by  her  during  coverture  (6). 

A  married  woman  may  be  an  executrix  or  administratrix.  And 
where  a  married  woman,  being  executrix,  took  a  note  from  her 
husband  and  A,  B,  during  coverture,  for  money  lent  by  her  in 
her  representative  character  to  her  husband,  it  was  held  that  she 
might,  after  her  husband's  death,  sue  A.  B.  upon  the  note  (c). 


6.— Op  Contracts  with  Aliens. 
An  alien  and  or  friend  may  legally  enter  into  a  contract  with  a 


(u)  Brashford  v.  Buckingham,  Cro. 
Jac.  77,  205;  Fountain  v.  Smith,  2 
Sid.  128 ;  Weller  v.  Baker,  2  Wils. 
424. 

(x)  Day  V.  Pargrave,  2  M.  &  Selw. 
396,  note  (6). 

(y)  Philliskirk  v.  Pluckwell,  2  M. 
&  Selw.  393. 

{j)  Tlie  declaration  should  express- 
ly show  in  what  respect  the  wife  has  a 
prominent  and  particular  interest  ena- 
bling her  to  join ;  Bidgood  v.  Way,  2 
Bla.  R.  1236 ;  Phillitkirk  v.  Plucktcell, 
2  M.  &  Selw.  396 ;  Nurse  v.  Wills,  4 
B.  &  Ad.  739,  ante.  When  the  wife 
may  join  in  an  action  on  an  agreement 
with  husband  aodtri/e  in  consideration 
of  forbearance  by  them,  id.  In  the 
case  of  a  bond  or  note  expressly  pay- 
able to  her,  or  to  both,  it  would  sufli- 
ciently  appear  from  the  instrument  it- 
self, if  set  out  truly  in  the  declaration, 
without  further  averment,  that  she  had 
a  particular  interest,  id.  It  seems  that 
the  wife  may  always  be  joined,  where  in 
case  of  the  death  of  her  husband  she 
would  take  the  debt  or  chattel  sought 


to  be  recovered  by  survivorship,  Ay- 
ling  V.  Whichcr^  6  Ad.  &  E.  264. 
Where  husband  and  wife  declared  for 
a  debt  due  for  a  cure  effected  by  the 
wife  during  coverture,  and  the  aecla- 
ration  also  contained  a  charge  for  me- 
dicine supplied  ;  upon  general  demurrer 
it  was  held  that  the  wife  was  impro- 
perly joined,  as  she  was  not  the  sole 
cause  of  action,  the  medicines  being 
the  property  of  the  husband  only; 
Holmes  and  Wife  v.  Wood,  cited  in  2 
Wils.4^4;  noticed  by  L.  Ellenborough, 
in  3  M.  &  Selw.  396.  The  husband 
may  declare  alone  on  a  note  made  to 
his  wife  during  coverture,  alleging  it 
was  payable  to  him,  Arnould  v.  i?e- 
votdt,  4  Moo.  71,  72.     Ante,  159. 

{a)  1  Chit.  PL,  Gth  ed.,  32  ;  Co.  Lit. 
351  a,  n.  (1);  Bidgood  v.  Way,  2  Bla. 
R.  1239.  And  it  seems  she  takes  by 
survivorship  money  due  on  a  decree 
in  chancery  in  a  suit  by  both ;  Adams 
v.  Lavender,  M*Clel.  &  Y.  41. 

(h)  Ante,  33. 

(c)  Richards  v.  Richurdty  2  B.  & 
Ad.  44r. 
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subject  of  this  realm^  either  here  or  abroad^  and  may,  during 
peace,  maintain  an  action  thereon  in  the  English  courts  (d).  But 
the  contract  of  an  alien  enemy  is  absolutely  void,  and  cannot 
be  enforced  by  him,  or  any  person  in  trust  for  his  benefit^ither 
at  law  or  in  equity  (e) ;  unless  he  came  into  this  country  sub 
salvo  conductOj  or  live  here  by  the  king's  licence  (/).  If  an 
alien  enemy  were  allowed  to  sue  in  the  English  courts,  on  a 
contract  made  by  him  before  or  during  his  disability,  he  would 
be  enabled  to  withdi*aw  from  this  country  resources  which  might 
be  rendered  and  converted  to  purposes  injurious  to  its  interests. 
It  is  on  this  ground  that  contracts  during  war,  and  trading  with 
an  enemy,  are  illegal  (g);  and  therefore  not  only  is  an  alien 
enemy  unable  to  sue  in  this  country  on  a  contract  made  by  him, 
but  the  contract  is  not  available  even  against  him,  in  favour  of  an 
Englishman,  though  made  abroad;  and  being  void,  if  made 
during  war,  the  return  of  peace  does  not  afford  the  latter  any 
ground  of  action  (A) ;  but  the  right  of  action  is  only  suspended 
uutil  the  return  of  peace,  if  the  contract  were  made  before  the 
commencement  of  the  war(t).  An  alien  enemy  cannot  sue  a 
party  who  holds  his  property  in  this  country;  and  therefore  a 
bill  drawn  by  the  alien  upon,  and  accepted  by,  such  party,  and 
indorsed  by  the  alien  to  an  Englishman  aware  of  the  circum- 
stances, cannot  be  enforced  by  the  latter  against  the  acceptor  (A). 
So  where  an  Englishman  permanently  resides,  and  is  proved 
to  be  voluntarily  domiciled  in  a  foreign  land,  the  government  of 
which  is  at  war  with  this  country,  he  so  far  loses  the  rights  of 
an  Englishman,  that  he  cannot  sue  in  our  courts  (/)•  But  an 
action  may  be  maintained  here  by  a  neutral,  on  a  promissory  note 


(<30  Bac.  Ab,  Jlienxy  (D)  j  but  lie 
cannot  take  a  lease  of  houses,  &c.,  32 
lien.  8,  c.  16 ;  Sevens  v.  Ilarridge,  1 
Saund.  8,  note  (1) ;  and  see  1  Bla.  C. 
366;  2  id.  400,  274,  and  notes,  Chil- 
ty's  ed  ;  see  also  Vattel's  Law  of  Na- 
tions, by  Chitty.  As  to  the  registration 
of  aliens,  see  6  &  7  Will.  4,  c.  11, 
Chit.  &  Ilulrae's  Statutes,  19. 

(e)  Brandon  v.  Ncsbitty  6  T.  II. 
23  ;  Albrctch  v.  Sussman,  2  Vcs.  &  B. 
323. 

(/)  Id, ;  Wells  V.  WilliaTfis,  1  Salk. 
46 ;  Bottlloa  v.  DobrcCy  2  Camp.  163. 
See  Chitty 'Sjjun.  Prerog.  48,  49.  As 
to  forfeiture  to  the  crown  of  debt  to 
alien,  id,  43 ;  Wolf  v.  Oxholm,  6  M. 


&  Selw.  102,  103,  per  Lord  Ellenbo- 
rough. 

(g)  Potts  V.  Bell,  8  T.  R.  548;  The 
Hoopy  1  Rob.  R.  196;  Furtado  v. 
Hodgcrs,  5  B.  &  P.  200. 

(A)  Willison  v.  Patteson,  7  Taunt 
439;  1  Moo.  133,  S.  C. 

(0  Et  parte  Bottssmaker,  13  V*os. 
71;  Fiindt  v.  Waters,  15  East,  260; 
3  Chitty  Com.  L.  58,  59. 

(k)  Willison  y.  Patteson,  7  Taunt. 
439;   1  Moo.  133,  S.  C. 

(/)  M'Connell  v.  Hector,  3  B.&  P. 
113;  The  Ocean,  5  Rob.  90;  The 
Indian  Chief]  3  irf.  22;  OWealey  v. 
Wilson,  1  Camp.  482 ;  Roberts  r. 
Hardy,  3  M.  &  Selw.  533. 
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given  to  him  by  a  British  subject  in  an  enemy's  country,  for  goods 
sold  there.  Lord  Ellenborough  said,  '^  The  contracting  parties 
were  not  alien  enemies,  and  it  does  not  follow  that  the  contract 
was  void,  though  made  in  an  enemy's  country.  The  plaintiffs, 
who  are  domiciled  in  Switzerland,  might  lawfully  sell  their  goods 
in  Paris;  and  it  is  not  proved  that  the  defendant,  who  is  a  British 
subject,  purchased  them  there  for  any  illegal  purpose  (m)."  And 
it  appears  that  an  Englishman  domiciled  in  a  foreign  state,  in 
amity  with  this  country,  may  lawfully  exercise  the  privileges  of  a 
subject  of  the  place  where  he  is  resident,  to  trade  with  a  nation  in 
hostility  with  this  (n).  So  a  native  of  a  foreign  state,  in  amity 
with  this  country,  taken  in  an  act  of  hostility  on  board  an  enemy's 
fleet,  and  brought  to  England  as  a  prisoner  of  war,  is  not  dis- 
abled from  suing,  even  during  his  confinement,  on  a  contract 
entered  into  by  him  as  such  prisoner  (o). 

Nor  can  an  Englishman,  a  prisoner  at  war  in  an  enemy's 
countr}',  be  deemed  an  alien  enemy  ;  therefore,  a  bill  drawn  by 
such  prisoner  for  his  support  on  an  Englishman  in  this  country, 
and  indorsed  to  an  alien  enemy,  is  available  in  the  hands  of  the 
latter  upon  the  cessation  of  hostilities  (p). 

7. — Outlaws  and  Persons  Attainted. 

A  person  outlawed  in  a  criminal  prosecution  or  civil  suit  (^), 
or  convicted  of  felony,  and  sentenced  to  transportation,  though 
he  remain  in  this  country  confined  in  the  hulks  (r),  or  attainted 
of  certain  crimes  («),  is  civiliter  mortuus  ;  he  loses  the  protection 
of  the  law,  and  forfeits  his  goods  and  chattels  and  ckoses  in  action 
to  the  crown  (/).  Consequently  he  cannot  sue  on  a  contract,  and 
where  there  is  no  remedy,  there  is  no  obligation  or  right,  so  that 
in  effect  he  is  incapacitated  from  contracting  for  his  own  be- 
nefit (tt).  Such  a  person  may  acquire^  but  he  cannot  enjoy :  he 
may  acquire,  not  by  virtue  of  any  capacity  in  himself,  but  because 


(m)  Ilowiet  v.   Marru,  3  Camp, 

d03. 

(»)  BeU  y.  Biid,  1  M.  &  Selw. 
726. 

(o)  Sparenburgh  v.  BannatynCy  1  B. 
&  Pal.  163;  The  King  v.  Depardo,  1 
Taunt.  «8. 

(p)  Antoine  ▼.  Morshead,  6  Taunt 
237 ;  Wiliiion  v.  Patiaon,  7  id.  447, 
449;  1  Moo.  133,S.C. 


(fy)  SceTidd,  9th  ed.  131. 

(r)  Ex  parte  Franks,  7  Ding.  762 ; 
1  M.  &  Scott,  1,  S.  C;  ant€j  178. 

(«)  1  Chit.  Crim.  L.  730 ;  1  Burn, 
J.,  Chit.  ed.  391 ;  54  Geo.  3,  c.  145. 

(0  3  Bla.  Com.  984;  Britton  v. 
Cole,  1  Salk.395;  Bac.  Ab.  Outlaxory, 
(D2);  ChiUy,  juii.  Prerog.  223. 

(tt)  Btdiock  V.  Do^6f,  S  B.  &  Aid. 
258. 
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if  a  gift  be  made  to  him  the  donor  cannot  make  his  own  act  void, 
and  reclaim  his  own  gift;  and  as  the  donor  cannot  do  this,  and 
as  the  attainted  donee  cannot  enjoy,  the  thing  vests  in  the  crown 
by  its  prerogative  {x). 

But  the  right  of  the  outlaw,  or  party  attainted,  to  the  protection 
of  the  law  is  only  suspended,  not  irrevocably  lost.  The  disability 
may  be  removed  by  a  pardon,  or  reversal  of  the  outlawry  or  at- 
tainder, or  it  should  seem  by  suffering  the  punishment  inflicted 
for  the  crime ;  and,  as  a  matter  of  course,  the  competency  to  con- 
tract and  right  to  sue  revive  (y). 

There  can  be  no  doubt  that  a  party  may  be  stied  on  a  contract 
made  by  him  whilst  he  stood  outlawed  or  attainted,  although  his 
own  incapacity  has  not  been  removed  (2). 


8. — Bankrupts. 

1. — Of  the  Effect  of  a  Bankrupt's  Certificate,  in  regard  to  Con- 
tracts made  by  him  before  his  Bankruptcy. 
2. — Of  his  subsequent  Promise  to  pay  his  prior  Debts. 
3. — Of  the  Contracts  of  a  Bankrupt  whilst  uncertificated. 

1.  Of  Contracts  before  the  Banhrupicy. —  The  certificate 
of  a  bankrupt  discharges  him,  but  not  his  partner  or  a  joint 
contractor  (a),  from  all  debts  and  demands  which  the  creditor 
has  provedj  or  might  have  proved,  under  the  commission  (6). 
The  creditor's  inability  to  prove  his  debt,  and  the  continuing 
responsibility  of  the  bankrupt,  are  convertible  terms ;  the  privi- 
lege of  the  former,  and  the  discharge  of  the  latter,  are  co- 
extensive and  commensurate  (c). 


(x)  Bullock  V.  Dobbs,  2  B.  &  Aid. 
258.  See  Co.  Lit.  2  (C) ;  The  King 
V.  The  Inhabitants  of  Hadilenhamf  15 
Easty  465. 

(1/)  Bac.  Ah,  Outlawry f  (D) ;  1 
Chit.  Criin.L.  731,  2nd  ed. 

{z)  Macdonald  v.  liarmayy  Fost.  Cr. 
L.  CI. 

(f/)  Before  the  statute  3  &  4  VV.  4, 
c.  42,  s.  9,  if  one  of  several  debtors 
became  a  bankrupt  and  obtained  his 
certificate,  it  -was  necessary  to  join 
him  as  a  defendant,  or  the  defendant 
might  have  pleaded  the  non-joinder  in 
abatement.    But  by  that  statute  it  is 


rendered  unnecessary  to  join  the  bank- 
rupt in  such  case ;  and  if  the  non-join- 
der be  pleaded  in  abatement,  the  bank- 
ruptcy and  certificate  may  be  replied. 

{b)  6  Geo.  4,  c.  16,  ss.  12),  126. 
See  the  bankrupt  court  act,  1  &  2 
Will.  4,  c.  56,  s.  12,  substituting  a 
fiat  for  a  commission.  Chit.  &  Hulme*s 
Slats,  vol.  i.,  p.  49. 

(c)  Et  parte  Groome,  1  Atk.  119; 
Chilton  V.  Whiffin,  3  Wils.  13;  Cow- 
ley V.  Dunlop,  7  T.  R.  565 ;  per  Tin- 
dal,  C.  J.,  in  Aflalo  v.  Fourarinier^  3 
Moo.  &  P.  748;  6  Bing.  306,  S.  C; 
Ex  parte  Todd,  2  Deac,  416. 
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It  is  also  a  general  rule  that  if  a  debt  may  be  proved  under 
a  commission,  the  bankrupt^  when  certificated^  is  not  only  dis- 
charged from  liability  for  such  debt,  but  also  from  any  conse* 
quential  damages,  resulting  or  arising  from  the  non-payment 
thereof  (cf).  And  if  a  creditor  has  obtained  judgment  at  law,  or 
a  decree  in  equity,  for  a  debt  or  demand  in  respect  of  which  he 
proves  under  the  commission,  he  may  prove  also  for  the  costs  he 
has  incurred,  although  not  taxed  at  the  time  of  the  bankruptcy  (e). 

To  detail  the  various  demands  which  a  creditor  may  prove 
under  a  commission,  would  be  to  digress  from  the  nature  and  ob- 
ject of  this  treatise  (/).  It  may,  however,  with  propriety  be 
briefly  noticed  that  a  creditor  may  prove  not  only  a  debt  which 
accrued  due  to  him  before  the  act  of  bankruptcy,  but  also  a  debt 
or  demand  really  and  bona  fide  contracted  after  the  act  of  bank- 
ruptcy, and  before  the  commission  was  issued ;  if  the  creditor 
had  not,  at  the  time  the  same  was  contracted,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed  (^).  And  persons  who 
have  given  credit  to  the  bankrupt,  upon  valuable  consideration, 
for  any  money  or  other  matter  or  thing  whatsoever,  which  shall 
not  have  become  payable  when  such  bankrupt  committed  an  act 
of  bankruptcy ;  and  whether  such  credit  shall  have  been  given 
upon  any  bill,  bond,  note,  or  other  negotiable  security,  or  not, 
may  prove  such  debt  or  negotiable  security  as  if  the  same  were 
payable  presently,  and  receive  dividends  equally  with  the  other 
creditors,  deducting  a  rebate  of  interest  {K),  A  moral  obligation 
to  pay  is  a  sufficient  consideration  to  support  a  proof  (i). 


((/)  Van  Sandau  v.  Corsbte,  S  B.  & 
Aid.  13.  See  id.  28U.  Per  Tindal, 
C.  J.,  Skinners*  Company  v.  Jones,  3 
Bing.  N.  C.  490  ;  4  ScoU,  271,  S.  C. 

(e)  6  Geo.  4,  c.  16,  s.  58. 

(,r)  Where  a  bond  executed  by  de- 
fendant as  surety  for  J.,  on  the  1st 
March,  1832,  was  conditioned  for  pay- 
ment of  5/. interest  on  a  principal  sum 
of  200/.  on  the  1st  March,  1833;  5/. 
on  the  1st  March,  1834,  and  205/.  on 
the  1st  March,  1835;  and  the  first 
year's  interest  was  not  paid  until 
March  30, 1833,  and  in  June  defend- 
ant became  bankrupt:  it  was  held, 
that  the  bond  was  forfeited,  and  was 
therefore  proTeable  under  defendant's 
commission,  Skinners*  Company  v. 
Jona,  3  Bing.  N.  C.  481;  4  Scott,  271, 
c  C 

(g)  a  Geo,  4,  c.  Id,  9.  47;  2  &  3 


Vic.  c.  29.  It  will  be  observed  that 
this  act,  unlike  the  former  statutes, 
makes  no  mention  of  notice  of  insolr- 
vency  only.  As  to  constructive  notice 
of  an  act  of  bankruptcy,  see  6  Geo.  4, 
c.  16,  sec.  83;  Eden,  2nded.  121. 

(A)  6  Geo.  4,  cap.  16,  sec.  51. 
Section  54  applies  to  annuity  cre- 
ditors of  bankrupts;  section  55  to 
sureties  for  the  payment  of  annuities 
granted  by  bankrupts.  Where  an 
annuity  bond  was  forfeited  before  the 
bankruptcy  of  the  principal,  which 
occuned  previously  to  the  6  Geo.  4, 
c.  16,  it  was  held  that  the  surety  could 
only  prove  for  the  arrears  due  before 
the  bankruptcy,  Ex  parte  Parion,  2 
Deac.  62  ;  3  M.  &  Ayr.  5. 

(i)  Ex  parte  Grouchy,  3  M.  &  Ayr. 
27 ;  2  Dea.  79. 
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Under  the  52nd  section  of  the  6  Geo.  IV.  c.  16^  any  person 
who,  at  the  time  of  issuing  the  commission,  shall  be  surety  (j)  or 
liable  for  any  debt  of  the  bankrupt,  or  bail  for  the  bankrupt, 
either  to  the  sheriff  or  to  the  action,  may,  if  he  shall  have  paid 
the  debt,  or  any  part  thereof  in  discharge  of  the  whole  debt, 
(although  he  may  have  paid  the  same  after  the  commission  issued), 
if  the  creditor  shall  have  proved  his  debt  under  the  commission, 
stand  in  the  place  of  such  creditor  as  to  the  dividends  and  other 
rights  upon  such  proof;  or  if  the  creditor  shall  not  have  proved 
under  the  commission,  may  prove  his  demand  in  respect  of  such 
payment  as  a  debt  under  the  commission,  not  disturbing  the 
former  dividends,  and  may  receive  dividends  with  the  other  cre- 
ditors, although  he  may  have  become  surety,  bail,  or  liable  as 
aforesaid,  after  an  act  of  bankruptcy  committed  by  such  bank- 
rupt ;  provided  that  such  person  had  not  when  he  became  such 
surety,  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed  (A). 

And  by  6  Geo.  IV.  c.  16,  s.  66,  if  any  bankrupt  shall,  before 
the  issuing  of  the  commission,  have  contracted  any  debt,  payable 
upon  a  contingency  (I) f  which  shall  not  have  happened  before  the 


(j)  The  party  proving  under  tliis 
section  roust  be  directly  surety,  or  lia- 
ble, or  bail  for  the  bankrupt,  and  the 
act  does  not  extend  to  a  co-surety 
with  the  bankrupt;  therefore  where 

A.  and  B,  are  sureties  for  C,  and 
u'i.  after  the  bankruptcy  of  B.  is  com- 
pelled to  pay  the  whole  debt,  the 
certificate  of  JB.  is  no  answer  to  an 
action  against  A,  for  contribution, 
Clements  v.  Langley,  5  B.  &  Ad.  372. 
So  if  A,  and  B.  give  a  joint  and  several 
promissory  note  for  a  debt  due  from 
C,  and  A,  pays  the  whole  amount  of 
such  note,  he  cannot  prove  as  against 

B,  as  a  surety  under  the  52nd  section, 
Ex  parte  Porter,  3  Mont.  &  Ayr.  281. 
The  co-sureties  in  these  instances  are 
not  so  for  each  other,  but  for  the  prin- 
cipal; the  statute  contemplates  the 
case  where  the  bankrupt  is  the  princi- 

Eal  debtor.  In  Aflodo  v.  Fourdrinier,  0 
ling.  306,  3  M.  &  P.  743,  it  was  held 
that  a  solvent  partner  who  pays  the 
debt  of  the  firm  after  the  bankruptcy 
of  his  partner,  is  within  this  provision, 
and  may  prove  under  the  commission, 
and  therefore  cannot  sue  him  for  con- 


tribution. Sed  quarCf  and  see  In  re 
Wyatt,  3  Mont.  &  Ayr.  165,  that  sure- 
tyship is  not  recognised  between  part- 
ners whose  estate  is  insolvent.  But 
where  a  sum  being  due  from  A,  to  B., 
C.  by  E.'s  request,  and  for  bis  accom- 
modation, drew  a  bill  on  A.,  which  A. 
accepted,  and  C.  then  indorsed  the 
bill,  and  gave  it  to  JB.,  who  negociated 
it,  and  afterwards  became  bankrupt : 
it  was  held  that  C.  was  a  surety  for 
B.  (although  he  was  also  a  surety  on 
the  bill  for  tlie  acceptor),  and  that 
having  taken  up  the  bill,  which  was 
dishonoured,  he  might  have  proved 
under  B.'s  fiat  for  the  amount  paid  by 
him,  and  that  his  claim  was  barred  by 
B.'s  certificate,  Haigh  v.  Jackson,  3 
Mee.  &  W.  598. 

(k)  6  Geo.  4-,c.  16,  s.  52. 

(l)  J.  S.  covenanted  to  cause  4000/. 
to  be  paid  to  his  wife's  trustees  withiu 
twelve  months  after  his  own  decease, 
in  trust  to  pay  her  the  interest  for  her 
life,  in  case  she  survived  him,  and 
afterwards  the  principal  to  their  chiU 
dren ;  but  if  they  haa  no  children,  to 
the  survivor  of  them^  J.  S,  and  his 


OF  CONTRACTS  WITH  BANKRUPTS. 


187 


issuing  of  such  commission,  the  person  with  whom  such  debt  has 
been  contracted  may,  if  he  think  fit^  apply  to  the  commissioners  to 
set  a  value  upon  such  debt,  and  they  are  required  to  ascertain 
the  value  thereof,  and  to  admit  such  person  to  prove  the  amount 
so  ascertained,  and  to  receive  dividends  thereon ;  or  if  such  value 
shall  not  be  so  ascertained  before  the  contingency  shall  have 
happened,  then  such  person  may,  after  such  contingency  shall 
have  happened,  prove  in  respect  of  such  debt,  and  receive  a  divi- 
dend with  other  creditors,  not  disturbing  any  former  dividends ; 
provided  such  person  had  not,  when  such  debt  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed. 

But  damages  which  are  in  their  nature  unliquidated,  and  which 
can  be  ascertained  only  by  a  jury,  and  have  not  been  ascertained 
at  the  time  the  Jiat  was  issued,  cannot  be  proved  under  it,  al- 
though the  right  to  recover  them  be  founded  upon  a  contract  (m). 
Where,  therefore,  a  person  who  had  contracted  for  a  certain 
quantity  of  oil,  to  be  delivered  to  him  at  a  future  day  at  a  certain 
price,  became  bankrupt  before  that  day  arrived,  and  obtained  his 
certificate,  it  was  held  that  he  was  nevertheless  liable  to  a  special 
action  of  assttmpsit,  far  not  accepting  and  pajring  for  the  oil  (n). 
And  the  same  rule  holds  though  the  breach  of  contract  happened 
before  the  bankruptcy  (o).  And  bankruptcy  and  certificate  are 
no  defence  to  an  action  in  tort  against  a  broker  for  selling  out 
stock  contrary  to  orders  (p). 

In  Yallop  V.  Ebers  (</),  it  appeared  that  the  defendant,  on  cer- 
tain considerations,  undertook  to  pay  the  balance  due  on  a  bill  of 


wife,  his  or  her  executors  or  adminis- 
trators. Held,  that  this  was  a  debt  pay- 
able on  a  contingency,  proveable  under 
a  commission  against  J.  S.\  Ex  parte 
Tindal,  in  Chan.,  8  Bing.  402;  1 
Moore  &  S.  606,  S.  C.  In  this  case, 
the  meaning  of  the  56th  section  was 
fully  considered  and  explained  by 
Tiodal,  C.  J.,  in  delivering  the  opi- 
nion of  himself,  and  of  Lord  Broug- 
ham, C,  and  Mr.  Justice  Littledale. 
And  see  Thomptoa  v.  Thompson ^  2 
Bing.  N.  C.  1€8;  2  Scott,  268;  1 
Ilodges,  225,  S.  C,  where  it  was  held 
that  the  instalments  of  an  annuity  for 
the  payment  of  which  a  bankrupt  is 
surety  only,  and  which  he  covenants 
to  pay  in  case  of  the  default  of  the 
grantor,  are  not,  where  they  become 


due  after  his  bankruptcy,  proveable 
under  a  fiat  against  the  surety. 

(m)  See  Eden,  2nd  ed.  129.  Da- 
mages for  not  returning  shares  lent  are 
not  proveable,  Ex  parte  Heelings^  in 
re  Youngs  3  Mont.  &  Ayr.  147. 

(w)  "^iorman  v.  Na$h,  9  B.  &  C.  145. 

(o)  Green  v.  Richards,  3  N.  &  P. 
634.  It  should  seem  that  there  is  an 
exception  to  thb  rule,  in  the  case  of  a 
contract  to  deliver  stock  on  a  certain 
day,  id, 

{p)  Parker  v.  Crole,  5  Bing.  63; 
2  M.  &  P.  150,  S.  C.  See  other  in- 
stances of  tlie  right  to  treat  the  claim 
as  a  fortf  though  it  might  be  viewed  as 
a  debt  tbunded  on  contract,  Eden, 
2nd  ed.  130. 

(g)  1  B.  &  Ad.  698. 
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exchange,  of  which  the  plaintiff  was  acceptor;  and  he  afterwards, 
by  a  new  undertaking,  engaged  to  deliver  up  the  acceptance  to 
plaintiff  within  a  month,  or  to  indemnify  him  against  it.  The 
defendant  became  bankrupt,  and  did  not  pay  or  give  any  indem- 
nity, and  the  plaintiff  was  obliged  to  take  up  the  bill,  the  bank- 
rupt having  then  obtained  his  certificate.  In  an  action  brought 
for  the  breach  of  promise,  it  was  held  that  the  plaintiff  could  not 
have  proved  in  respect  of  it  under  the  defendant's  commission, 
either  for  a  debt  not  payable  at  the  time  of  bankruptcy,  or  for  a 
contingent  debt,  or  in  the  character  of  a  surety,  and  therefore 
that  the  bankruptcy  was  no  defence.  But  where  a  sum  being 
due  from  A.  to  jB.,  C.  by  /}.'s  request,  and  for  his  accommoda- 
tion, drew  a  bill  of  exchange  on  A.  for  the  amount,  which  A.  ac- 
cepted, and  C  then  indorsed  the  bill  and  gave  it  to  jB.,  who  in- 
dorsed and  negociated  it,  and  B.  subsequently  became  bank- 
rupt ;  it  was  held  that  C.  was  a  surety  for  B.^  and  therefore  that 
the  amount  of  the  bill,  which  was  dishonoured  and  paid  by  C, 
was  proveable  by  him  under  jB/s  fiat,  and  that  jB.'s  certificate 
was  a  bar  to  an  action  by  C.{r). 

In  Atwood  V.  Partridge  {$),  the  defendant  covenanted  for  the 
due  payment  by  A.  B.  of  a  premium  upon  a  policy  of  insurance 
effected  to  secure  a  debt  due  from  A.  B.io  plaintiff.  The  pre- 
mium became  due  June  17th,  and  being  unpaid  by  A.  B,  or  the 
defendant,  was  paid  by  the  plaintiff;  on  June  20th  the  defendant 
obtained  his  certificate  under  a  commission  of  bankruptcy.  It 
was  held  his  certificate  did  not  discharge  him  from  the  amount  of 
the  premium  ;  the  claim  being  merely  for  unliquidated  damages, 
and  not  within  the  56th  section  of  the  bankrupt  act. 

If  the  creditor  sue  the  bankrupt  for  a  debt  which  he  might 
prove  under  the  fiat,  he  cannot  prove  without  relinquishing 
the  action,  and  all  benefit  from  the  same,  and  discharging  the 
bankrupt,  if  in  custody  at  his  suit ;  and  the  proving  a  debt  pre- 
cludes the  creditor  from  afterwards  suing  the  bankrupt  for  the 
same  demand ;  but  this  election  is  not  binding,  and  does  not  pre- 
judice, if  the  fiat  be  afterwards  superseded  (/). 


(r)  Hai^h  v.  Jackson^  3  Mce.  &  W.  after  he  has  proved,  llie  defend  int's 

598.  proper  course  is  to  apply  to  stay  pro- 

(«)  4  Bing.  209;  12  Moore,  431,  ceeaings,  or  to  the  Bankruptcy  Court 

S.  C.  to  procure  the  debt  to  be  expunged. 

{t)  6   Geo.  4,  c.  16,   s.  59.     See  See  per  Cur.,  in  Hur lei/ y.  Greenwood, 

Chitty  PI.,  5th  ed.,  917.      Semble  that  5  B.  &  Aid.  95.     Proving  one  debt 

if  the  plaintiff  proceed  in  his  action  no  election  as  to  another,  Bridget  v. 
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Any  bankrupt  who  shall^  after  his  certificate  has  been  allowed, 
be  arrested,  or  have  any  action  brought  against  him  for  any  debt, 
claim,  or  demand,  proveable  under  the  commission,  shall  be  dis- 
charged upon  common  bail,  and  may  plead  in  general  that  t/ie 
cause  of  action  accrued  before  he  became  bankrupt  (u).  The 
pleadings  and  evidence  upon  this  subject  will  be  hereafter  consi- 
dered. 

By  the  127th  section  of  the  bankrupt  act,  it  is  enacted,  that  "if 
any  person  who  shall  have  been  once  discharged,  and  obtained 
bis  certificate,  or  have  compounded  with  his  creditors,  or  been 
discharged  by  any  insolvent  act,  shall  again  become  bankrupt, 
and  have  obtained  such  certificate,  unless  his  estate  shall  produce 
(after  all  charges)  sufficient  to  pay  every  creditor  under  the  se- 
cond commission  15^.  in  the  pound  (u),  such  certificate  shall 
only  protect  his  person  from  arrest  and  imprisonment ;  but  his 
future  estate  and  effects  (except  his  tools  of  trade  and  necessary 
household  furniture,  and  the  wearing  apparel  of  himself,  his  wife, 
and  children,)  shall  vest  in  the  assignees  under  the  said  commis- 
sion, who  shall  be  entitled  to  seize  the  same,  in  like  manner  as 
they  might  have  seized  property  of  which  such  bankrupt  was 
possessed  at  the  issuing  the  commission/'  Upon  this  section,  it 
has  been  held  that  no  action  can  be  maintained  against  a  certifi* 
cated  bankrupt  for  a  debt  due  before  his  commission,  although 
he  has  compounded  with  his  creditors  before  his  commission, 
and  his  eflects  have  not  produced  15^.  in  the  pound  (tr) ;  Lord 
Tenterden,  C.  J.,  observed,  that  the  provisions  of  this  section 
protect  only  the  person  of  the  bankrupt,  not  his  future  effects ;  but 
they  vest  the  latter  in  his  assignees  :  and  that  it  would  be  extra- 
ordinary that  the  bankrupt's  person  should  be  protected,  and  the 
property  vested  in  the  assignees,  and  yet  the  action  be  maintain- 
able. It  has  also  been  held,  that  this  enactment  is  retrospective, 
and  applies  to  discharges  by  bankruptcy  or  insolvency  before  the 
passing  of  the  act,  as  well  as  to  discharges  obtained  subsequent 
to  the  passing  of  the  act  (or). 


Mi7/i,4  Bing.  18;  12  Moo.  92,  S.  C; 
Ex  parte  Sidebottom,  re  Clarke,  2  Ju- 
rist, 597. 

(u)  6  Geo.  4,  c.  16,  s.  126. 

(v)  A  certificate  under  a  second 
commission  will  not  exempt  the  bank- 
Tapi*sjuture  estate  and  effects  from  the 
claim  of  his  assignees  to  seize  it  under 
this  section,  unless  the  estate  of  the 
bankrupt  existing  at  the  date  of  tlie 


certificate  shall  have  actually  produced 
sufficient  to  pay  15«.  in  the  pound, 
Butler  V.  Hobson,  5  Scott,  824.  And 
a  third  commission  would  perhaps  be 
a  nullity,  id.;  Fowler  v.  Coster,  5 
Man.  &  R.  352  ;  post,  194,  note  (o). 

(w)  Eicke  v.  tfokes,  M.  &  Mai. 
SOS. 

(x)  Elston  ▼.  Braddick,  2  C.  &  M. 
435 ;  4  Tyr.  122 ;  Young  v.  Buhwortk, 
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Foreign  Certificate  or  Discharge.  —  A  foreign  bankruptcy 
and  certificate,  or  discbarge,  may  be  pleaded  in  this  country  to  an 
action  for  the  recovery  of  a  debt  incurred  abroad,  if  the  bank- 
ruptcy be,  by  the  laws  of  the  country  wherein  the  debt  was  con- 
tracted, a  discharge  of  such  debt  (y).     But  a  discharge  under  a 
commission  of  bankrupt  in  a  foreign  country  is  not,  in  general, 
any  bar  to  an  action  for  a  debt  contracted  here  with  a  subject  of 
this  country  (z).    And  a  discharge  of  an  insolvent  debtor  upon  a 
cessio  bonorum,  by  the  Court  of  Session  in  Scotland,  does  not  bar 
an  action  in  England  by  an  English  subject  to  recover  a  debt 
contracted  here,  although  the  creditor  opposed  the  discharge  of 
the  debtor  in  the  Scotch  Court ;  he  not  having  claimed  to  have 
the  benefit  of  the  Scotch  law,  and  to  take  a  distributive  share  of 
the  insolvent's  property  (a).    There  is  an  exception  in  the  case  of 
a  certificate  of  discharge  as  an  insolvent,  obtained  from  a  court  at 
Newfoundland,  under  the  49  Geo.  III.  c.  27,  which  discharges 
even  a  debt  contracted  here,  and  may  be  pleaded  in  bar  to  an 
action  in  this  country :  the  Netofoundland  court  having  jurisdic- 
tion over  the  insolvent's  property  in  this  country,  and  the  cre- 
ditors here  being  entitled  to  a  dividend  (&.)    And  a  debt  con- 
tracted in  England,  by  a  trader  residing  in  Scotland,  is  barred 
by  a  discharge  under  a  sequestration  issued  in  conformity  to  the 
statute  54  Geo.  III.  c.  137,  which  binds  the  subjects  of  both 
countries  in  like  manner,  as  debts  contracted  in  Scotland  are 
thereby  barred  (c).     However,  the  courts  of  Westminster  will  not 
discharge  a  defendant  on  entering  a  common  appearance,  on  the 
ground  of  his  having  become  insolvent,  and  obtained  his  certifi- 
cate at  Newfoundlandy  under  the  49  Geo.  III.,  but  will  leave  him 
to  plead  it  (jd). 

2.    Of  a  Promise  by  the  Bankrupt  to  pay  his  former  Debts. 


3  Nev.  &  P.  535 ;  Ex  parte  Hawlet/f 
2  Mont.  &  A.  436;  that  it  is  not  so 
where  the  second  commission  was  be- 
fore the  6  Geo.  4,  c.  16,  see  also 
Guthrie  v.  Boucher,  8  Simons,  248, 
where  Shadwell,V.  C,  decided  that  the 
127th  section  is  not  retrospective. 

(y)  Ballantinev.  Goldingj  Co.  Bank. 
Laws ;  Potter  v.  JBrcnm,  5  East,  124. 
See  Buck,  63 ;  Eden,  2nd  ed.,  420. 
See,  in  general,  ante,  93, 94. 


(z)  Smith  V.  Buchanan,  1  East,  6 ; 
Lewis  V.  Owen,  4  B.  &  Aid.  654; 
Phillpotls  V.  Reed,  3  Moore,  626  ; 
Sidaway  v.  Hay,  3  B.  &  C.  22 ;  4  D. 
&  a.  658,  S.  C. 

(a)  Phillips  V.  Allan,  8  B,  &  C. 
477. 

(b)  PhiilpoUs  V.  Reed,  3  Moo.  623. 

(c)  Sidaway  v,  Uay,  3  B.  &  C.  12 ; 
4  D.  &  R.  658,  S.  C. 

{d)  Phillpotts  V.  Reed,  3  Moo.  244, 
623;  1  B.&B.  13,  294,  S.  C. 


OF  CONTRACTS  WITH  BANKRUPTS. 


191 


—A  bankrupt  is  under  a  moral  obligation  to  pay  his  debts,  al- 
though the  legal  remedy  of  the  creditors  be  barred  by  his  certi- 
ficate. Consequently  the  law  will  give  efiect  to  an  express  and 
distinct  promise  (e)  made  by  a  bankrupt  without  any  new  consi- 
deration, either  after  the  issuing  of  the  fiat,  and  before  his  certifi- 
cate has  been  granted,  or  after  the  certificate  has  been  obtained, 
to  pay  a  debt  barred  by  his  certificate,  although  the  debt  were 
proveable  under  the  commission  (/).  Though  the  subsequent 
promise  of  an  insolvent  debtor  to  pay  a  debt  fi-om  which  he  lias 
been  discharged,  cannot  be  enforced  (g\ 

It  is,  however,  provided  by  a  late  statute  (A),  "  that  no  bank- 
rupt shall  be  liable  to  pay  any  debt,  claim,  or  demand,  from 
which  he  shall  have  been  discharged  by  his  certificate,  upon  any 
contract,  promise,  or  agreement,  made  after  the  suing  out  of 
the  commission,  unless  such  promise,  contract,  or  agreement,  be 
made  in  writing,  signed  by  the  bankrupt,  or  by  some  person 
thereto  lawfully  authorised,  in  writing,  by  such  bankrupt "  (i). 
A  promise  in  the  handwriting  of  the  bankrupt,  but  not  signed  by 
him,  is  insufficient  (j). 

It  is  not  necessary  to  declare  specially  on  a  new  absolute 
promise  to  pay  a  former  demand ;  the  declaration  may  be  upon 
the  old  debt  (k). 

If  a  bankrupt  make  only  a  conditional  promise,  namely,  ''to 
pay  when  he  is  able,"  it  seems  that  the  plaintifi*  must  prove  the 


(c)  Fleming  v.  HaynCf  1  Stark.  370. 

(/*)  Freeman  v.  Fentanj  1  Cowp. 
544 ;  2\oiss  v.  Massei/,  1  Atk.  67 ;  Ex 
parte  Burton,  id,  225 ;  Birch  v.  5A(/r- 
Umd,  1  T.  R.  7J5;  Besford  v.Saun- 
derSf  2  II.  Bla.  116 ;  Hayivood  v. 
Chamherg,  1  D.  &  R.  411;  BrLv  v. 
Brakam,  8  Moore,  361 ;  1  Bing.  281, 
S.  C. ;  per  Gaselee,  J.,  in  Sweenie  v. 
Shtu^,  12  Moore,  171 ;  4  Bing.  37, 
S.  C.  See  ante,  40.  But  a  bill  given 
by  the  bankrupt  to  his  assignee,  ^ho 
was  also  petitioning  creditor,  afler  the 
issuing  of  the  commission,  and  before 
the  bankrupt  obtained  his  certificate, 
is  void ;  Kote  v.  Main,  1  Bing.  N.  C. 
360, 361 ;  6  Geo.  4,  c  16,  sec.  8. 

(g)  PoU,  201,  and  note  {b), 

(A)  6  Geo.  4,  c.  16,  s.  131. 

(i)  As  to  the  decisions  upon  the 
contents  and  signature  of  contracts 


reduced  into  writing,  under  the  sta- 
tute of  frauds,  see  ante.  The  6th 
Geo.  4.  does  not,  it  sliould  seem, 
require  that  the  consideration  for  tlie 
bankrupt's  fresh  promise  should  be  re- 
duced into  writmg.  For  it  appears 
that  no  new  consideration  is  necessary, 
Brix  V.  Braham,  1  Ring.  281.  And 
the  6lh  Geo.  4.  has  the  words  "con- 
tract, pvmise,  or  agreement,"  &c.  See 
ante,  2,  note  (d).  Semble  that  a  cogno- 
vit after  the  bankruptcy  in  an  action 
brought  before,  is  a  sufficient  new 
agreement  to  bind  the  bankrupt.  See 
Stceenie  v.  Sharp,  4  Bing.  37 ;  12  Moo, 
IGS,  S.  C. 

(;)  Hubert  v.  Moreau,  2  C.  &  P. 
528;  12  Moore,  216,  S.C. 

(k)  BrLc  V.  Braham,  8  Moore,  264 ; 
1  Chilty  1%  6lh  ed.,  ^5, 
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defendant's  ability  (Z),  and  it  would  appear  to  be  judicious  to  de- 
clare specially  on  such  a  promise  ( m).  In  an  action  of  assumpsit, 
on  a  bankrupt's  promise  to  pay  the  plaintiff  so  much  in  the  pounds 
if  he  would  not  prove  his  debt  under  the  commission.  Lord 
Kenyon  held,  that  the  plaintiff  had  abandoned  and  waived  the 
agreement,  and  his  right  of  action  thereon,  by  petitioning  the 
Chancellor  against  the  allowance  of  the  defendant's  certificate ; 
this  being  an  act  inconsistent  with  the  contract  (n;. 

In  the  King's  Bench,  a  certificated  bankrupt  cannot  be  ar- 
rested on  a  subsequent  promise  by  him  to  pay  a  debt  incurred 
before  his  bankruptcy  (o) ;  but  the  rule  appears  to  be  otherwise 
in  the  Exchequer  (p). 

3.  Of  the  Contract  of  an  uncertificated  Bankrupt. — A  bank- 
rupt is  clearly  responsible  upon  any  agreement  which  he  makes 
after  his  bankruptcy;  although  his  assignees,  if  he  be  uncertifi- 
cated, may,  generally  speaking,  interpose  and  claim  the  benefit 
to  be  derived  from  the  contract. 

The  assignees  acquire  all  the  property  and  rights  which  the 
bankrupt  possessed,  and  was  beneficially  entitled  to,  at  the  time 
of  his  bankruptcy ;  they  may  even  sue  for  the  recovery  of  unli- 
quidated damages  occasioned  before  the  bankruptcy,  by  the  non- 
performance of  a  contract  with  the  bankrupt  before  his  bank* 
ruptcy  (y).     But  they  do  not  take  property  which  the  bankrupt 


(/)  Brix  V.  BrcJiam,  8  Moore,  264 ; 
1  Chitty's  Pleadings,  6th  ed.,  55; 
Besford  y.  Saunders,  2  Hen.  Bla. 
Bla.  IIG,  Lord  Loughborough  dissen-^ 
tiente;  Fleming  v.  Hayne^  I  Stark. 
370.  As  to  such  a  promise,  by  an 
adult,  to  pay  a  debt  barred  by  infancy, 
Tenn  v.  Bennett,  4  Camp.  205  ;  or  a 
promise  to  pay  a  debt  barred  by  the 
statute  of  limitations,  "  when  of  abi- 
lity," Haydon  v.  Williamt,  4  M.  &  P. 
81 1 ;  7  Bing.  163,  S.  C. ;  Lechmere  v. 
Fletcher,  1  C.  &  M.  623  ;  Chit  jun. 
Pleading,  146. 

(m)  See  id. ;  Penn  v.  Bennett,  4 
Camp.  205;  Fleming  v.  Haynej  1 
Stark.  R.  371,  per  Ld.  Ellenborough. 

(n)  Colls  V.  Lore//,  1  Esp.  R.  282 ; 
Lctchmere  v.  Fletcher,  1  C.  &  M.  623; 
3  Tyrw.  450,  S.  C. 

(o)  Peers  v.  Gadderer,  1  B.  &  C. 
116;  2  D.  &  R.  240,  S.  C;  and  see 
Bailey  v.  Dillon,  2  Burr.  736;  WUsoh 


V.  Kemp,  3  M.  &  Selw.  5P5 ;  Gould  v. 
Williams,  4  Dowl.  P.  C.  91.  But  see 
Drew  V,  Jefferies,  H.  26  Geo.  3,  K. 
B.  Tidd,  9th  ed.  211;  8  Price,  531  ; 
semb,  contra, 

(p)  Blackboum  v.  Ogle,  8  Price, 
526;  Walker  V.  Rushbury,  9  i</.  19; 
Trueman  v.  Fenton,  Cowp.  549 ;  Tidd, 
9th  ed.  211. 

(g)  Wright  V.  Fairfield,  2  B.  &  Ad. 
727.  They  may  maintain  case  to  re- 
cover damages  accruing  to  the  estate 
by  reason  of  the  bankrupt's  landlord 
(the  defendant)  having  omitted  to  pay 
the  ground  landlord,  whereby  the 
bankrupt's  goods  were  distrained, 
Hancock  v.  Caffyn,  8  Bing.  358.  But 
an  action  may  oe  brought  in  the  name 
of  the  bankrupt  for  a  debt  which  he 
has  assigned  before  his  bankruptcy, 
and  of  which  assignment  notice  has 
been  given  to  the  debtor. 
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has  equitably  assigned  before  the  bankruptcy  (r).  Nor  do  the  as- 
signees take  under  their  appointment  a  chose  in  action  which  has 
been  assigned  by  the  bankrupt  before  his  bankruptcy  to  a  creditor, 
and  notice  whereof  has  been  given  to  the  debtor  («).  And  now 
by  the  statute  2  &  3  Vic.  c.  29,  it  is  enacted,  that  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt,  really  and 
bond  fide  made  and  entered  into  before  the  date  and  issuing  of 
the  fiat  against  him,  shall  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed ;  pro- 
vided tbe  person  or  persons  so  dealing  with  such  bankrupt  had 
not  at  the  time  of  such  contract,  dealing,  or  transaction,  notice 
of  any  prior  act  of  bankruptcy  by  him  committed ;  but  it  is  pro* 
vided  that  such  enactment  shall  not  protect  any  payment  by  way 
of  fraudulent  preference  {t).  So  that  now  not  only  payments  and 
sales,  but  even  a  pledge  of  goods  by  a  bankrupt  after  his  bank-* 
ruptcy,  but  before  the  issuing  of  the  fiat,  if  made  bond  fide, 
would  be  protected,  and  the  assignee  would  not  be  entitled  to  re- 
cover the  goods,  at  least  without  tendering  the  price  of  them  («)• 
They  are  also  entitled  to  the  property  which  the  bankrupt  may 
acquire  after  the  bankruptcy,  and  before  he  obtains  his  certifi-* 
cate.  Consequently,  the  assignees  are  entitled  to  the  benefit  of 
any  contract  which  the  bankrupt  may  have  made  at  any  time  be- 

(r)  Tibbitt  v.  Georee,  5  Ad.  &  £.  operate  as  a  legal  or  equitable  assign- 

107;  Bum  v.  CarvMo,  1  Ad.  &  £.  ment  of  the  property  in  A.'9  goods 

883 ;  in  error  from  the  King's  Bench,  held  by  B.,  his  agent,  but  that  they 

see  4  B.  &  Ad.  382.    In  that  case  A.,  remained  the  property  of  A,  at  the 

who  resided  at  Liverpool,  was  in  the  time  of  his  bankruptcy,  and  passed  to 

habit  of  making  consignments  of  goods  his  assignees.    If  a  cestui  que  trust 

to  B.,  his  agent  in  South  America,  for  become  bankrupt,  his  assignees  do  not 

sale ;  on  the  &ith  of  and  against  which  acquire  any  other  rights  than  such 

consignments  A.  drew  bills  propor-  cestui  que  trust  had,  and  therefore  an 

tioned  to  their  amount,  to  be  paia  by  action  must  be  brought  in  the  name  of 

the  agent  out  of  the  proceeds ;  and  the  trustee,  Britten  v.  Perrott,  2  C.  & 

the  bills  were  negociated  by  the  in-  M.  601. 

dorseroents  of  C,  J.'s  correspondent  (f)  Buck  v.  Lee,  1  Ad.  &  E.  809 ; 
in  London.  Some  of  the  bills  so  in«  Dean  v.  James,  id,;  t  N.  &  M.  393,  S. 
doTsed  were  refused  acceptance  by  the  C. ;  Titbits  v.  George,  5  Ad.  &  £• 
agent.  C.,  on  reoeivine  information  107;  Winch  v.  Keeley,  1  Term  R. 
that  they  had  been  so  dishonoured,  re-  619 ;  and  the  action  must  be  brought 
quested  that  ^.  would  order  his  agent  in  the  name  of  the  bankrupt;  and 
in  case  he  did  not  pay  his,  .^,'s  drafts,  should  the  debtor  plead  his  bankrupt- 
immediately  to  hand  over  to  C.*s  cy,  the  assignment  and  notice  may  be 
agent  such  property  as  he  had  o(A,\  replied,  id, 
of  an  equivalent  value  to  the  bills  that  (0  2  &  3  Vic.  c.  29. 
should  not  be  paid  by  him.  J.  agreed  (u)  Id,;  and  see  Hilly.  Fantell,  9 
to  do  so,  but  became  bankrupt  before  B.  &  C.  45 ;  Wright  v.  Feamley,  6 
bis  order  to  transfer  the  goods  reached  Scott,  113;  5  N.  C.  89;  3  Jurist, 
South  America.  It  was  held  that  the  968,  S.  C  ;  7  Dowl.  P.  C.  129,  S.  C, 
bargain  between  A.  and  €•  did  not  and  cases  there  cited. 
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fore  he  has  obtained  his  certificate.  And  this  right  of  the  assig- 
nees obtains^  although  the  defendant  was  not  aware  of  the  bank- 
ruptcy, and  dealt  or  treated  with  the  bankrupt  as  a  person  capa- 
ble of  receiving  credit  (t;).  And  where  the  assignees  of  an  un- 
certificated bankrupt  by  agreement^  for  a  valuable  consideration 
paid  to  them  by  a  third  person,  had  left  the  bankrupt's  fiirniture, 
Sec.,  in  his  possession,  and  afterwards,  notwithstanding  such 
agreement,  seized  the  same ;  it  was  held  in  trespass  by  the  bank- 
rupt, that  they  were  justified  in  so  doing,  as  the  bankrupt  being 
uncertificated,  could  not  be  entitled  to  retain  any  property  against 
his  assignees  (jsc).  Upon  the  same  principle,  where  the  house  of 
the  plaintifi^,  an  uncertificated  bankrupt,  was  broken  open,  and 
effects  acquired  by  him  subsequently  to  his  bankruptcy  were 
taken  by  the  defendants,  who  had  become  his  creditors  since  the 
bankruptcy,  and  did  not  know  who  were  the  assignees  under  the 
bankruptcy,  and  the  bankrupt  having  sued  the  defendants  in 
trespass,  they  obtained  (after  a  rule  for  plea)  a  surrender  of  the 
assignee's  interest  in  the  efiects  seized ;  it  was  held  that  this 
was  a  ratification  of  the  seizure,  and  that  the  plaintiflf  could  not 
recover  (y). 

But  the  right  of  the  assigne^in  regard  to  contracts  made,  and 
property  acquired  by  the  bankrupt  after  his  bankruptcy,  and 
whilst  he  is  uncertificated,  is  not  absolute.  It  is  a  power  or  right 
to  be  exercised  by  themselves  only,  at  their  option ;  and  until 
they  elect  to  exercise  it  the  bankrupt  is  quodam  modo  the  owner 
of  the  after-acquired  property,  and  legally  entitled  to  sue  upon 
contracts  made  by  him  after  his  bankruptcy,  although  he  had  not 
obtained  his  certificate. 

This  principle  appears  to  be  now  clearly  settled ;  and  the  rule 
is,  that  an  uncertificated  bankrupt  may  sue  on  an  agreement  made 
by  him  after  his  bankruptcy,  although  he  has  not  obtained  his 
certificate,  unless  the  assignees  interpose  and  claim  the  benefit  of 


(v)  KUchm  V.  Bartich,  7  East,  53. 
In  this  case  the  bankrupt  sued  on  a 
note  made  to  him,  and  for  money  lent 
by  him,  after  his  bankruptcy.  As  to 
pleading  the  plaint%ff*s  bankruptcy 
"where  he  sues  for  a  debt  due  to  him 
More  the  bankruptcy,  see  Kinnear  v. 
Tarrant,  15  East,  622  j  Biggs  v.  Cox, 
4B.  &C.920;  7  D.  &R.  409,S.C.; 
Chit,  jun.,  PI,  250  ;  Dean  v.  James,  I 
Ad.  &  E.  809 ;  1  N.  &  M.  392,  S.  C. 

(.r)  Nias  v.  Adamsan,  3  B.  &  Aid. 
225. 


(y)  Hull  7.  PickersgiU,  1  B.  &  B. 
282;  3  Moore,  612,  S.  C.  In  Clark 
V.  Calvertf  3  Moore,  96 ;  8  Taunt.  742, 
S.  C,  it  was  held,  that  where  the  as^ 
signees  have  not  interfered,  and  taken 
to  land  of  which  the  bankrupt  was 
yearly  tenant,  he  may  sue  for  a  tres- 
pass committed  even  before  his  bank- 
ruptcy. But  cannot  unless  he  be  in 
actual  possession  of  the  premises, 
Topham  V.  Bent,  4  M.  &  Payne,  264 ; 
6  Bing.  515,  S.  C. 
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the  contract  (z).  But  a  man  who  has  been  twice  bankrupt,  and 
has  not  paid  15s.  in  the  pound  under  the  second  commission, 
cannot  sue  even  though  his  assignees  do  not  interfere,  the 
127th  section  of  6  Geo.  IV.  c.  16,  vesting  his  future  e£feets  abso« 
lutely  in  his  assignees  (a). 

Chippendale  v*  T}mlineon  {h)  was  one  of  the  first  cases  on  this 
subject*  It  was  an  action  on  an  attorney's  bilL  The  defendant 
pleaded  the  bankruptcy  of  the  plaintiff  before  the  bill  was  in- 
curred, and  the  defence  was  held  insufficient,  as  it  did  not  appear 
that  the  assignees  had  interfered  and  claimed  the  debt.  The 
same  doctrine  has  been  acted  upon  in  actions  for  the  recovery  of 
money  due  on  a  promissory  note,  payable  to,  and  indorsed  by,  a 
bankrupt  whilst  uncertificated  (c) ;  and  for  the  price  or  value  of 
goods  sold  {d)j  or  work  done,  and  materials  found  (e)  by  him. 

In  Coles  V.  Barrow  (/)  it  was  held  by  Mr.  Justice  Heath  and 
Mr.  Justice  Chambre,  (against  the  opinions  of  Sir  James  Mans^ 
field f  C.  J.,  and  Mr.  Baron  Graham^  and  it  seems  that  of  Mr. 
Justice  Lawrence,)  that  if  the  assignees  of  a  bankrupt  manufac- 
turer employ  him  whilst  uncertificated  in  carrying  on  the  manu- 
fiicture  for  the  benefit  of  the  estate,  and  pay  him  money  from 
time  to  time,  this  is  evidence  of  such  a  contract  between  him  and 
his  assignees  as  will  enable  him  to  recover  from  them  a  reason- 
able compensation  for  his  work  and  labour.  The  authority  of 
this  case  may  reasonably  be  doubted  (^).  It  is  difficult  to  per- 
ceive upon  what  ground  the  bankrupt  can  have  any  claim  against 

(j)  Hayllar  t.  Sherwood,  2  Ney.  &  Bankrupt  L.  406,  7th  ed.,  and  7  East, 

M.  401 ;  and  a  debt  barred  by  the  58,  note  (g);  and  see  Eden,  2nd  ed. 

certificate  cannot  be  made  the  subject  S55.    As  to  the  rule  in  equity,  see 

of  a  set-off.  Everett  v.  Backhouse,  10  Ves.  jun.  94 ; 

(o)  Yowig  y.  Rishworth,  S  Nev.  &  Ex  parte  Lees,  16  id.  474 ;  £x  parte 

P.  585.    But  if  a  trader  who  has  been  Storks,  3  V.  &  B.  105 ;  Holt,  N.  P.  C. 

twice  bankrupt,  and  whose  estate  has  174,  note.    Trover  lies  by  a  bankrupt 

not  produced  sufficient  to  pay  his  ere-  for  after-acquired  goods,  if  his  assig- 

diUMTS  under  the  second  commission  nees  do  not  interfere ;  Webb  v.  Fox, 

15<.  in  the  pound,  carry  on  business,  7  T.  R.  391 ;  see  Fowler  v.  Down,  1 

and  acquire  property,  which  the  assig-  B.  &  P.  44. 

under  the  second  commission        (c)  Drayton  v.  Dale,  3  D.  &  R< 


•offer  to  remain  in  the  possession  of  594  ;  2  B.  &  C.  S93,  S.  C. 

fucb  bankrupt,  as  reputed  owner,  and  (cO  Cumming  v.  "Roebuck^  Holt,  N. 

a  third  fiat  issue  against  such  trader*  P.  C.  173. 

such  fiat  will  not  be  void,  it  operating  (e)  Silk  v.  Osborne^  1  Esp.  R.  140. 

on  such  after-acquired  property,  and  (/)  4  Taunt.  764. 

the  same  passing  to  the  assignees  un-  (g)  And  see  per  Best,  J.,  in  Nia$  v. 

der  that  fiat  bv  virtue  of  the  0  Geo.  4,  Adamson^  3  B.  &  Aid.  S32 ;  and  per 

c.  16,  s.  72 ;  iutler  v.  Ho6fon,  5  Scott,  Lord  Alvanley,  G.  J.,  Hesse  v.  Steven* 

824.  I07»,  3B.&P.577,  578. 
{b)  4  Doug].  318^  S.  C,  in  Cooke's 
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his  assignees;  the  principle  being  that  all  after-acquired  pro- 
perty passes  to  them,  if  they  claim  it ;  and  they  certainly  are  not 
responsible  (even  on  an  express  contract  with  the  bankrupt), 
upon  the  doctrine  of  estoppel  (A). 

The  plaintiff,  a  furniture  broker  and  uncertificated  bankrupt, 
was  employed  by  the  defendant  to  remove  his  goods;  in  the 
course  of  which  business,  the  plaintiff  employed  several  men  and 
vans,  supplied  packing^ases,  repaired  furniture,  and  provided 
materials  for  this  purpose,  and  other  articles  to  a  trifling  amount 
It  was  held  by  the  Court  of  King's  Bench,  that  the  debt  which 
thus  accrued,  was  not  a  demand  arising  merely  from  the  personal 
labour  of  the  bankrupt,  and  was  claimable  by  the  assignees,  and 
that  a  payment  to  them,  even  after  writ,  and  before  declaration, 
defeated  the  action  (t). 

Where,  however,  a  right  of  action  accruing  before  the  bank- 
ruptcy, upon  a  contract  made  with  the  bankrupt  before  his  bank- 
ruptcy, and  to  which  the  bankrupt  at  the  time  of  his  bankruptcy 
was  beneficially  entitled  (k),  is  vested  in  his  assignees,  it  seems 
that  they  cannot,  by  disclaiming  or  renouncing  their  right,  enable 
the  bankrupt  to  maintain  an  action  upon  the  agreement  in  his 
own  name  (/) ;  for  the  bankrupt  act  vests  absolutely  in  the  assig- 
nees all  rights  of  this  kind. 

9. — Of  the  Contracts  of  Insolvent  Debtors. 
The  benefit  of  the  late  act  for  the  relief  of  insolvent  debtors, 
1  8c  2  Vic.  c.  110,  s.  35,  extends  to  all  persons  in  actual  custody 
within  the  walls  of  a  prison  (m)  upon  any  process  for  or  by  rea- 
son of  any  debt,  damages,  costs,  or  money,  or  of  any  contempt  for 
non-payment  of  money  or  costs,  taxed  or  untaxed,  either  ordered 
to  be  paid,  or  to  the  payment  of  which  the  party  would  be  liable 
in  purging  such  contempt,  or  in  any  manner  in  consequence  of 
such  contempt. 


(A)  See  per  Cur.  in  Nias  y,  Adam- 
ton ;  and  see  2  T.  R.  169, 171 ;  4  T.  R. 
677,  8. 

'0  Croflon  V.  Poole,  1  B.  &  Ad.  568. 

[k)  WiTich  ▼.  Keeleyy  1  Term  R.  619. 

[  0  HiUary  v.  Morris,  5  C.  &  P.  6. 

[m)  By  section  38  it  is  provided, 
that  if,  afler  any  prisoner  shall  have 
obtained  an  order  for  hearing  the  mat- 
ters of  his  petition,  it  shall  appear  to 
the  satisfaction  of  the  court  by  the 
oath  of  a  physician,  surgeon,  or  apothe- 
cary, and  such  other  evidence  as  the 
court  may  require,  that  the  prisoner 


cannot  continue  to  reside  within  the 
walls  of  the  prison,  without  serious 
injury  to  his  health ;  or  that,  for  the 
sake  of  the  health  of  the  prisoners  in 
general,  it  is  necessary  that  the  num- 
ber thereof  within  the  walls  of  any 
such  prison  should  be  reduced  ;  the 
court  may  dispense  with  the  actual 
custody  of  the  prisoner  within  the 
walls.  The  court  has  also  power,  by 
the  38th  section,  to  direct  a  prisoner 
to  be  discharged  on  his  findmg  two 
sureties  for  his  appearance  at  the  time 
and  place  of  hearing. 


1 


OF  THE  CONTRACTS  OF  INSOLVENT  DEBTORS. 


197 


The  prisoner  is  to  peiiiion  for  his  discharge  within  fourteen 
days  after  the  commencement  of  his  imprisonmenti  or  he  may 
petition  afterwards,  if  the  court  shall  think  reasonable  to  permit 
the  same*  The  petition  prays  that  the  prisoner  may  be  released 
from  custody,  and  have  future  liberty  of  his  person  against  the 
demands  for  which  he  is  imprisoned,  and  against  the  demands  of 
all  other  persons  who  are  the  creditors  of  the  prisoner  at  the  time 
of  the  presenting  his  petition  (n). 

By  the  S7th  section  it  is  enacted,  that  upon  the  filing  of  the 
petition  the  court  shall  order  that  all  the  real  and  personal  estate 
and  effects  of  such  prisoner  (o),  both  within  this  realm  and 
abroad,  (except  the  wearing-apparel,  bedding,  and  other  such 
necessaries  of  such  person  and  his  family,  and  the  working 
tools  and  implements  of  such  prisoner,  not  exceeding  in  the 
whole  the  value  of  twenty  pounds,)  and  all  the  future  estate  {p), 


(n)  Section  35.  As  to  the  misde- 
scription of  the  prisoner,  see  Pascall  ?• 
Brownj  3  SUrk.  R.  54. 

(o)  The  order  passes  to  the  as- 
signee only  what  the  insolvent  was 
entitled  to  at  law  and  in  equity  at  the 
time  of  the  making  the  vesting  order, 
and  not  at  the  time  of  the  imprison- 
ment, provided  there  have  been  no 
fraud,  Sims  v.  Simpson,  1  Bing.  N.  C. 
306;  1  Scott,  177,  S.C.;  Gye  v. 
Hitchcock,  4  Ad.  &  £.  84,  contra.  On 
this  ground  a  bill  of  sale  of  goods, 
as  a  security  for  money  given  in  pur- 
snance  of  a  previous  agreement  is 
good  against  assignees  of  an  insolvent, 
if  the  agreement  were  valid  as  against 
thero,  though  the  bill  of  sale  of  itself 
was  given  voluntary,  and  would  have 
been  void  as  a  fraudulent  preference, 
Mogg  T.  Baker,  3  M.&  W.  195 ;  and 
where  an  insolvent  had  deposited  with 
a  creditor  the  title  deeds  of  an  estate 
as  a  security  for  a  debt,  it  was  held 
the  assignee  could  not  recover  from 
the  creditor  the  rent  of  the  estate  re- 
ceived by  tlie  latter  aAer  the  discharge, 
the  defendant  being  in  equity  entitled 
to  the  rents,  Garry  v.  Sharratt,  10 
B.  &  C.  717.  But  goods  allowed  to 
be  in  the  order  and  disposition  of  a 
bankrupt,  as  reputed  owner,  by  the 
consent  of  his  assignee,  are  liable  to 
be  seized  upon  a  subsequent  insol- 
vency by  the  assignee  of  the  insolvent 
court,  Butler  v.  Hobson,  4  Bing.  N.  C. 
290;  6  Dowl.  P.  C.  409;  5  Scott, 
798,  S.  Ct    The  words  of  this  section 


include  copyhold  as  well  as  any  other 
description  of  property,  Doe  d,  Brenan 
V.  Glenfeldy  1  Scott,  699;  1  Bing. 
N.  C.  729 ;  1  Hodges,  78,  S.  C. ;  but 
an  ecclesiastical  benefice  was  held  not 
to  pass  under  the  general  terms  of 
former  insolvent  acts,  Arbuckle  v. 
Cowtan,^  B.  &  P.  321;  Bishop  v. 
Hatch,  3  Nev.  &  M.  498 ;  1  Ad.  &  £. 
171 ;  nor  the  half-pay  of  an  officer  in 
the  army,  Flarty  v.  Odlwn,  3  T.  R. 
681,  overruling  SteuHirt  v.  Tucker,  S 
Bla.  1137 ;  nor  the  pension  of  a  re- 
tired advocate-general  in  her  ma* 
jesty*s  admiralty  office  which  had  been 
granted  on  the  recommendation  of  the 
privy  council,  Ex  parte  Battine,  4  B. 
&  Ad.  690 ;  nor  the  pensions  of  the 
widows  of  persons  whose  pay  would 
not  have  passed  had  they  been  livin^r. 
And  now  by  sections  55  and  56,  it  is 
expressly  provided  that  the  power  of 
the  assignees  shall  not  extend  to  the 
property  and  interests  just  mentioned ; 
and  see  Hepper  v.  Marshall,  9  Moore, 
710;  2  Bing.  372,  S.  C. 

(p)  Under  the  1  Geo.  4,  c.  119, 
future  assets  did  not  vest  in  the  as- 
signee, and  therefore  it  was  held  that 
an  insolvent  who  had  sold  goods  sub- 
sequently to  the  hearing  of  his  peti- 
tion, might  recover  the  price,  althoush 
he  was  still  detained  in  prison  at  the 
time  of  the  sale  by  an  order  of  the  In* 
solvent  Debtors'  Court,  Taylor  v,  Bu- 
chanan,  6  Dowl.  &  Ry.  491 ;  4  B.  dc 
C.  419,  S.  C. 

The  only  future  estate  expressly 
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right,  title,  interest  and  trust  of  such  prisoner  in  or  to  any  real 
and  personal  estate  and  effects  within  this  realm  or  abroad,  which 
such  prisoner  may  purchase,  or  which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to  him  before  he  shall  become 
entitled  to  his  final  discharge  in  pursuance  of  thisact^  according 
to  the  adjudication  made  in  that  behalf;  or  in  case  such  prisoner 
shall  obtain  his  full  discharge  from  custody  without  any  adjudi- 
cation being  made  by  the  said  Court,  then  before  such  prisoner 
shall  be  so  fully  discharged  from  custody,  and  all  debts  due  or 
growing  due  to  such  prisoner,  or  to  be  due  (q)  to  him  or  her 
before  such  discharge  as  aforesaid,  shall  be  vested  in  the  pro- 
visional assignee  for  the  time  being  of  the  estates  and  efiects  of 
insolvent  debtors  in  England,  and  such  order  shall  be  entered  of 
record  in  the  same  court,  and  such  notice  thereof  shall  be  pub- 
lished as  the  said  court  shall  direct ;  and  such  order,  when  so 
made,  shall,  without  any  conveyance  or  assignment,  vest  all  the 
real  and  personal  estate  and  effects  of  such  prisoner,  and  all  such 
future  real  and  personal  estate  and  effects  as  aforesaid,  of  every 
nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  the 
said  provisional  assignee;  and  the  same  shall  be  made  subject  to  a 
proviso,  that  in  case  the  petition  of  any  such  prisoner  shall  be 
dismissed  by  the  said  court,  such  vesting  order,  made  in  pur- 
suance of  such  petition,  shall  from  and  after  such  dismission  be 
null  and  void  to  all  intents  and  purposes ;  and  the  same  shall  be 
made  subject  to  a  further  proviso,  that  in  case  any  such  vesting 
order  as  aforesaid  shall  become  null  and  void  by  the  dismission 
of  the  prisoner's  petition,  all  the  acts  theretofore  done  by  the 
said  provisional  assignee,  or  any  person  or  persons  acting  under 
his  authority,  according  to  the  provisions  of  this  act,  shall  be 
good  and  valid,  and  no  action  or  suit  shall  be  commenced  against 
such  provisional  assignee,  nor  against  any  person  duly  acting 
under  his  authority,  except  to  recover  any  property,  estate, 
money,  or  effects  of  such  prisoner  detained  after  an  order  made 
by  the  said  court  for  the  delivery  thereof,  and  demand  made 
thereupon;  and  the  same  shall  be  made  subject  to  a  further  pro- 


vested  in  the  assignee  is  such  as  shall 
come  to  the  insolvent  before  he  is  en- 
titled to  his  final  discharge.  Where 
a  person  has  twice  taken  the  benefit 
of  the  insolvent  act,  a  chose  in  action 
to  which  he  became  entitled  between 
his  first  and  second  insolvencies  passes 
to  the  assignees  under  the  second  in- 
solvency, CurtU  V,  Sheffield,  8Sim»  1 76. 


(q)  Under  the  7  Geo.  4,  c.  57,  s, 
30,  it  was  held  that  a  debt  due  to  the 
insolvent  passed  to  the  provisional 
assignee,  though  it  had  been  assigned 
to  a  third  party  before  the  insolvent's 
imprisonment,  if  notice  of  such  as- 
signment had  not  been  given  to  the 
debtor  before  such  imprisonmeDt, 
Buck  V.  Lee,  1  Ad.  &  £.  804. 
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visOf  that  when  such  vesting  order  shall  have  been  made  on  the 
petition  of  a  creditor  as  aforesaid^  it  shall  be  lawful  for  the  said 
court,  if  it  shall  seem  just  and  right,  but  not  without  proof  made 
to  the  satisfaction  of  the  said  court  of  the  consent  of  the  peti- 
tioning creditor,  to  make  order  declaring  such  vesting  order 
to  be  null  and  void,  and  the  same  shall  thereupon  be  null  and 
void  to  all  intents  and  purposes. 

The  court  may,  at  any  time  after  the  making  of  the  vesting 
order,  and  before  or  aiter  the  discharge,  appoint  an  assignee, 
in  whom  the  property  shall  vest^  (in  the  place  of  the  provisional 
assignee,)  for  the  benefit  of  the  creditors  (r). 

Within  fourteen  days  after  the  making  of  the  order  vesting  the 
insolvent's  estates  and  effects  in  the  provisional  assignee,  or 
within  such  further  time  as  the  court  shall  think  reasonable,  the 
prisoner  is  to  deliver  in  a  schedule,  stating  his  debts  and  claims^ 
and  property,  which  schedule  is  to  be  filed  in  the  court  {s). 


(; 


V)  1  &  2  Vict.  c.  110,  s.  65. 

[i)  1  ft  3  Vict  c.  110, 8.  69,  enacts, 
that  every  prisoner  whose  estate  shall, 
by  an  order  to  be  made  under  this 
act,  be  vested  in  the  provisional  as- 
signee of  the  said  court  for  the  relief 
of  insolvent  debtors  (whether  upon 
his  own  petition  or  on  the  petition  of 
any  such  creditor  as  aforesaid,)  shall, 
within  the  space  of  fourteen  days  next 
after  such  oraer  shall  have  been  made, 
or  next  after  notice  in  writing  of  such 
order  having  been  made  shall  have 
been  given  to  him,  in  case  such  order 
shall  not  have  been  made  on  his  own 
petition,  or  within  such  further  time 
as  the  said  court  shall  think  rea- 
sonable, deliver  in  to  the  said  court  a 
schedule  containing  a  full  and  fair 
description  of  such  prisoner,  as  to  his 
name  or  names,  traae  or  trades,  pro- 
fession or  professions,  together  with 
the  last  usual  place  of  abode  of  such 
prisoner,  and  tne  place  or  places  where 
ne  has  resided  during  the  time  when 
his  debts  were  contracted ;  and  also 
a  full  and  true  description  of  all  debts 
due  or  growing  due  from  such  pri- 
soner at  Sie  time  of  making  such  order, 
and  of  all  and  every  person  and  per- 
sons to  whom  such  prisoner  shall  be 
indebted,  or  who  to  his  knowledge  or 
belief  shall  claim  to  be  his  creditors, 
together  with  the  nature  and  amount 
of  such  debts  and  claims  respectively, 
distinguishing  such  as  shaft  be  aa- 
mitted  from  such  as  shall  be  disputed 


by  such  prisoner;  and  also  a  full, 
true,  and  perfect  account  of  all  the 
estate  and  effects  of  such  prisoner,  real 
and  personal,  in  possession,  rever- 
sion, remainder,  or  expectancy ;  and 
also  of  all  places  of  benefit  or  advan- 
tage held  by  such  prisoner,  whether 
the  emoluments  of  the  same  arise 
from  fixed  salaries  or  from  fees,  or 
otherwise;  and  also  of  all  pensions 
or  allowances  of  the  said  prisoner  in 
possession  or  reversion,  or  held  by 
any  other  person  or  persons  for  or  on 
behalf  of  the  said  prisoner,  or  of  and 
from  which  the  said  prisoner  derives 
or  may  derive  any  manner  of  benefit 
or  advantage ;  and  also  of  all  rights 
and  powers  of  any  nature  and  kind 
whatsoever  which  such  prisoner,  or 
any  other  person  or  persons  in  trust 
for  such  prisoner,  or  for  his  use, 
benefit,  or  advantage  in  any  manner 
whatsover,  shall  be  seised  or  pos- 
sessed of,  or  interested  in,  or  entitled 
unto,  or  which  such  prisoner,  or  any 
other  person  or  persons  in  trust  for 
him,  or  for  his  benefit,  shall  have  any 
power  to  dispose  of,  charge,  or  exer- 
cise for  the  benefit  or  advantage  of 
such  prisoner;  together  with  a  full, 
true,  and  perfect  account  of  all  the 
debts  at  the  time  of  making  such 
order  due  or  growing  due  to  such  pri- 
soner, or  to  any  person  or  persons  in 
trust  for  him,  or  for  his  benefit  or  ad- 
vantage, either  solely  or  jointly  with 
any  other  person  or  persons,  and  the 
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**  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or 
claim  upon,  or  balance  due  from  such  prisoner  as  aforesaid,  may 
be  specified  in  his  schedule,  so  sworn  to  as  aforesaid,  at  an 
amount  which  is  not  exactly  the  actual  amount  thereof,  without 
any  culpable  negligence  or  fraud,  or  evil  intention  on  the  part  of 
such  prisoner ;  be  it  enacted,  that  in  such  case  the  said  prisoner 
shall  be  entitled  to  all  and  every  benefit  and  protection  of  this 
act;  and  the  creditor  in  that  behalf  shall  be  entitled  to  the 
benefit  of  all  the  provisions  made  for  creditors  by  this  act ;  in 
respect  of  the  actual  amount  of  such  debt,  claim,  or  balance,  and 
neither  more  nor  less  than  the  same,  to  all  intents  and  purposes, 
such  error  in  the  said  schedule  notwithstanding  {t)" 

The  7 1  St  section  enacts  that  the  court  shall  cause  tiotice  of  the 
making  such  vesting  order  and  the  filing  of  the  schedule,  and  of 
the  time  and  place  appointed  for  the  prisoner  to  be  brought  up, 
to  be  given  by  such  means  as  the  court  shall  direct,  to  the  de- 
taining creditor,  or  his  attorney  or  agent,  and  to  the  other  cre- 
ditors named  in  the  schedule  and  resident  witliin  the  united  king- 


names  and  places  of  abode  of  the 
several  persons  from  whom  such  debts 
shall  be  due  or  growing  due,  and  of 
the  witnesses  who  can  prove  such 
debts,  so  far  as  such  prisoner  can  set 
forth  the  same;  and  the  said  schedule 
shall  also  contain  a  balance  sheet  of 
so  much  of  tlie  receipts  and  expen- 
ditures of  such  prisoner,  aud  or  the 
items  composing  the  same,  as  shall  be 
at  any  time  required  by  the  said  court 
in  that  behalf;  and  also  shall  fully 
and  truly  describe  the  wearing  ap- 
parel, bedding,  and  other  necessaries 
of  such  prisoner,  and  his  or  her  family, 
and  the  working  tools  and  imple- 
ments of  such  prisoner,  not  exceeding 
in  the  whole  the  value  of  twenty 
pounds,  which  may  be  excepted  by 
such  prisoner  from  the  operation  of 
this  act,  together  with  the  values  of 
such  excepted  articles  respectively; 
and  the  said  schedule  shall  be  sub- 
scribed by  such  prisoner,  and  shall 
forthwith  be  filed  in  the  said  court, 
together  with  all  books,  papers,  deeds, 
and  writings  in  any  way  relating  to 
such  prisoner's  estate  or  effects,  in  his 
or  her  possession,  or  under  his  or  her 
custody  or  control. 

(0  1  &  2  Vict.  c.  110,  s.  93;  see 
Reeves  v.  Lambert,  4  B.  &  C.  214 ; 
Lewis  y.  Mason,  4  C.  &  P.  322 ;  For^ 


man  ▼.  Drew,  4  B.  &  C.  15,  post,  203. 
The  errors  aided  by  this  section  ap- 
pear only  to  be  misdescriptions  as  to 
the  amount  of  the  debt;  but  the  dis- 
charge, it  should  seem,  applies  to  all 
tlie  debts  due  to  each  creditor  who  is 
named  in  the  schedule, though  only  one 
debt  be  mentioned  therein,  Davis  v. 
Lloyd,  2  Jurist,  351,  overruling  Bi- 
shop V.  Polhill,  1  M.  &  Rob.  363.  If 
the  prisoner  inserts  in  his  schedule 
the  purchase  money  of  an  annuity, 
as  well  as  the  annual  amount  of  the 
latter,  he  will  be  discharged  as  to  any 
arrears,  although  they  have  been 
omitted,  if  there  be  no  intention  to 
mislead,  Jervis  v.  Jones,  4  Dowl.  P.C. 
610.  As  to  a  misdescription  of  the 
prisoner,  see  Pascall  v.  Brown,  3 
Stark.  R.  54;  as  to  describing  the 
holder  of  a  bill,  Pugh  v.  HookhQm,post, 
20 1,  note  (u).  The  schedule  should  set 
out  the  last  known  holder,  Boydell  v. 
Champneys,  2  M.  &  W.  433;  1  Jurist, 
384,  S.  C. ;  and  the  prisoner  is  then 
discharged  as  against  all  parties  to 
the  bill,  and  he  being  the  acceptor, 
cannot  therefore  be  afterwards  sued 
by  the  drawer  who  had  taken  up  and 
paid  the  bill  to  an  indorsee  whose 
name  was  inserted  in  the  schedule  as 
holder,  either  on  the  bill  or  the  debt 
for  which  it  was  given ;  iiL 
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dom^  and  whose  debts  shall  amount  to  the  sum  of  5L,  and  to  be 
inserted  in  the  London  Gazette;  and  also,  if  the  court  shall 
think  fit,  in  the  Edinburgh  and  Dublin  Gazette^  or  either  of 
them,  and  also  in  such  other  newspaper  or  newspapers  as  the 
court  shall  direct  («). 

At  the  final  hearing,  upon  the  prisoner  swearing  to  the  truth 
of  his  schedule,  and  executing  the  prescribed  warrant  of  attorney, 
the  court  may  adjudge  that  the  prisoner  shall  be  discharged  from 
custody,  and  entitled  to  the  benefit  of  the  act,  at  a  named  time, 
as  to  the  debts  due,  or  claimed  to  be  due,  when  such  vesting 
order  was  made,  from  the  prisoner  to  the  creditors  named  in  the 
schedule  (x),  or  claiming  to  be  creditors,  or  for  which  they  shall 
have  given  credit  to  the  prisoner  before  the  petition,  and  which 
were  not  then  payable ;  and  as  to  the  claims  of  all  other  persons 
not  known  (y)  to  such  prisoner  at  the  time  of  adjudication,  who 
may  be  holders  of  negociable  securities  mentioned  in  the  sche- 
dule (z).  The  order  of  adjudication  need  not  specify  the  debts 
or  name  the  creditors  (a). 

By  the  91st  section  of  the  act  it  is  enacted,  that  after  any 
person  shall  have  become  entitled  to  the  benefit  of  the  act,  by 
any  such  adjudication  as  aforesaid,  no  writ  oi fieri  f ados  or  elegit 
shall  issue  on  any  judgment  obtained  against  such  prisoner  for 
any  debt  or  sum  of  money  with  respect  to  which  such  person 
shall  have  so  become  entitled,  nor  in  any  action  upon  any  new 
contract  or  security  for  payment  thereof  (Jb) ;  except  upon  the 


(tt)  If  an  insolvent,  at  the  time  of 
filing  his  schedule,  knows  that  a  bill 
has  been  iiidorsedi  and  to  whom,  he 
is  bound  to  give  notice  to  tliat  person 
whether  he  continues  to  be  the  nolder 
at  the  time  of  filing  the  petition  or 
not,  Pvgh  V.  HookJtam,  5  C.  &  P.  376. 
It  appears,  however,  that  it  is  no 
answer  to  a  plea  of  the  defendant's 
discharge  under  the  insolvent  act  that 
the  creditor,  the  plaintiff,  had  no 
notice  of  the  making  of  the  order  and 
filing  of  the  schedule,  &c.,  the  court 
are  required  to  give  the  notice,  and  it 
shall  be  presumed  that  such  notice 
was  given  before  the  court  discharged 
the  defendant,  Reed  v.  Crofts,  7  Dowl. 
P.  C.  122;  Troup  v.  Boffi,3  M. &  W. 
615. 

(jr)  See  po$t,  203.  The  discharge 
extends  to  a  debt  due  from  the  wife 


of  prisoner,  contracted  whilst  she  was 
sole,  Lochvood  v.  Salter,  5  B.  &  Ad. 
303 ;  2  Nev.  &  Man.  255,  S.C. ;  and 
therefore,  in  an  action  against  husband 
and  wife,  the  discharge  of  the  husband 
is  a  good  plea,  id, 

{y)  See  Lewis  v.  Mason,  4  C.  &  P. 
322.  If  the  prisoner  once  knew  who 
was  the  holder,  it  is  no  excuse  that  he 
afterwards  forgot  the  holder's  name, 
Pugh  v.  Hookham,  5  C.  &  P.  376 ; 
Sharpe  v.  Gye,  4  C.  &  P.  311 ;  Boy- 
dell  v.  Cfiampneys,  1  Jurist,  384;  2 
Mee.  &  W.  433,  S.  C. ;  ante,  200, 
note  (0- 

(*)  Sect.  75. 

(fl)  1  &2  Vict,  c  110,  s.  83. 

{b)  See  Sweenie  v.  Sharp,  4  Bing. 
37  ;  12  Moore,  163,  S.  C,  decided  on 
the  insolvent  act,  1  Geo.  4,  c.  1 19,  s. 
26,  28*    This  provision  renders  in- 
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judgment  entered  up  against  such  prisoner  according  to  the  act ; 
and  that  if  any  suit  or  action  shall  bebrought,  or  any  scire  facias 
be  issued  against  any  such  person^  his  heirs^  &c,,  for  any  such  debt 
or  sum  of  money,  or  upon  any  neto  contract  or  security  for  payment 
thereof  or  upon  any  judgment,  statute,  or  recognizance  for  the 
same,  except  as  aforesaid ;  such  person,  his  heirs,  &c.,  may  plead 
generally  (c)  that  such  person  was  duly  discharged  according  to 
the  act  by  the  order  of  adjudication  made  in  that  behalf,  and 
that  such  order  remains  in  force,  without  pleading  any  other 
matter  specially;  whereto  the  plaintijBT  may  reply  generally,  and 
deny  the  matters  pleaded,  or  reply  any  other  matter  which  may 
show  the  defendant  not  to  be  entitled  to  the  benefit  of  the  act, 
or  that  such  person  was  not  duly  discharged,  in  the  same  manner 
as  the  plaintiff  might  have  replied  in  case  the  defendant  had 
pleaded  the  act,  and  a  discharge  by  virtue  thereof,  specially. 
The  pleadings  and  evidence  upon  this  subject  will  be  fully  noticed 
in  a  subsequent  portion  of  the  work. 

The  act  does  not  extend  to  a  claim  for  mere  unliquidated 
damages  for  a  wrong  done.  The  discharge  therefore  affords  no 
protection  against  an  action  of  trespass  for  mesne  profits,  even 
though  they  accrued  before  the  discharge  (d) ;  and  an  insolvent 
is  not  discharged  from  damages  unascertained  at  the  time  of  his 
discharge,  although  the  action  in  which  they  are  sought  to  be 
recovered  was  commenced,  and  judgment  by  default  suffered,  prior 


operative  any  new  promise  by  the  in- 
solvent to  pay  his  former  debts,  Evan$ 
WUliams,  1  C.  &  M.  30 ;  3  Tyr.  296, 
S.  C.  But  at  common  law  such  pro- 
mise, or  a  bill  or  note  for  the  old 
debt,  would  be  binding,  there  being  a 
moral  obligation  to  pay  the  debt,  mite, 
47,  and  Be$t  v.  Barber,  3  Doug.  188. 
In  Evam  v.  WiUiamSf  the  defendant 
and  his  surety  signed  a  promissory 
note;  defendant  was  afterwards  dis- 
charged under  the  insolvent  act  The 
payee  applied  to  the  surety  for  pay- 
ment, whereupon  the  defendant,  to 
prevent  the  surety  being  sued,  joined 
him  in  a  new  note.  It  was  held,  in 
an  action  by  the  payee,  that  he  could 
not  recover  on  this  note  against  tlie 
defendant,  as  it  was  a  new  contract 
for  the  old  debt,  though  the  new  con- 
sideration of  forbearance  to  the  surety 


was  added.  But  if  a  defendant,  sued 
on  a  bill  of  exchange  given  to  secure 
a  debt  from  which  he  had  been  dis- 
charged under  the  insolvent  act,  omit 
to  plead  that  act  as  a  defence,  and 
gives  the  plaintiff  a  warrant  of  at- 
torney on  which  the  plaintiff  signs 
judgment,  the  court  will  not  set  such 
judgment  aside,  Philpott  v.  AstUit,  1 
C,  M.  &  R.  85.  As  to  a  bankrupt's 
promise  to  pay  a  debt,  from  which  he 
was  released  by  his  certificate,  see 
ante  9 191. 

(c)  But  the  insolvent  is  not  entitled 
to  give  his  discharge  in  evidence  under 
the  common  plea  of  the  general  issue; 
p«r  Tindal,  C.  J.  Bircham  v.  Creighton^ 
3  M.  &  So.  345  ;   10  Bing.  11,  S.  C. 

(rf)  Lloyd  V.  Peelly  3  B.  &  Aid.  407. 
This  case  was  not  decided  on  the  pre- 
sent act,  but  equally  applies  thereto. 
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to  his  first  imprisonment  (e).  Nor  is  the  prisoner  discharged  as 
to  his  implied  contract  to  indemnify  his  surety  (/).  And  it 
seems  that  the  obligor  in  a  bastardy  bond,  conditioned  generally 
to  indemnify  a  parish  against  the  expenses  of  maintaining  the  child, 
is  liable  for  expenses  incurred  in  respect  of  the  child  subsequently 
to  such  obligor's  discharge  under  the  insolvent  act(^). 

The  ef!ect  of  the  adjudication  is  to  relieve  the  insolvent  firom 
those  debts  only  due  by  him  to  his  several  creditors,  which  are 
mentioned  in  the  schedule.     Therefore,  if  a  prisoner  be  indebted 
to  a  particular  creditor  in  several  amounts,  but  describe  only  one 
of  them,  he  is  only  discharged  as  to  that  debt  mentioned  in 
the  schedule  (A).    And  the  insolvent  is  not  discharged  from  a 
debt  where  his  schedule  omits  to  notice  either  the  amount  of  the 
debt  or  the  creditor  to  whom  it  is  due  (i).     But  it  is  sufficient,  as 
we  have  already  seen,  that  the  description  of  the  debt  in  the  sche- 
dule be  such  as  to  clear  the  prisoner  of  any  intention  to  deceive 
and  of  culpable  negligence ;  so  that  the  creditor  could  not  be  mis- 
led, and  his  attention  ought  to  have  been  attracted  by  such  de- 
scription, although  not  strictly  and  literally  correct  (/).    And  any 
new  securities  given  by  the  insolvent,  after  his  discharge,  for  debts 
mentioned  in  his  schedule,  are,  we  have*seen,  void  (m). 

The  discharge  shall  extend  to  monies  payable  by  way  o{  annuity 


(e)  Wilmer  ▼.  White,  6  Bing.  291. 
This  was  an  action  of  replevin  against 
the  insolvent. 

if)  Cowley  y.  Russell,  4  Taunt 
460;  Freeman  v.  Burgess,  4  Bing. 
416;  1  M.  &  P.  91 ;  Mason  y.  Vere, 

3  H.  Bl.  1217;  Hocken  y.  Brownj  6 
Scott,  194;  Abbott  y.  Bntere,  5  New 
Cases,  598;  7  Scott,  753. 

(g)  Davies  y.  Amott,  3  Bing.  154; 

4  &  5  W.  4,  c  76. 

(A)  Tyers  y.  Stunt,  7  Scott,  349; 
Bishop  y.  Polhill,  1  M.  &  Rob.  363. 

(i)  Ante,  200,  SOI ;  Taylor  y.  Bu- 
chanan, 4  B.  &  C.  419;  6  D.  &  R. 
491,  S.  C;  Baker  y.  Ifydee,  7  Taunt. 
179;  Push  V.  Hookham,  5  C.  &  P. 
376;  ni3iop  y.  Polhill,  1  M.  &  Rob. 
363;  Carpenter  y.  White,  3  Moo.  231, 
234 ;  Howard  y.  Battolozzi,  1  Ney.  & 
Man.  69 ;  4  B.  &  Ad.  555,  S.  C.  In 
Tabram  y.  Freeman,  4  B.  &  Ad.  887 ; 
2  C.  &  M.  451 ;  4  Tyr.  180,  S.  C.  the 
court  held  that  an  agreement  by  an  in- 
soWent  about  to  take  the  benefit  of  the 


act,  with  his  creditor,  that  the  claim  of 
the  latter  should  be  omitted  in  the 
schedule,  and  that  a  cognovit  which  he 
held  should  be  suspended,  and  reyiyed 
after  the  debtor's  discharge,  were  frau- 
dulent, and  the  cognovit  and  judgment 
signed,  and  execution  issued  there- 
upon after  the  discharge,  were  set  aside 
with  costs ;  and  it  should  seem  from 
that  case  that  the  decision  in  Howard 
y.  Bartoloxzi  cannot  be  supported,  and 
that  any  agreement  to  omit  a  debt  in 
the  schedule  is  void. 

(/)  Ante,  200;  Forman  y.  Drew,  4 

B.  &  C.  15;  6  D.  &  R.  75,  S.  C; 
Nias  y.  Nicholson,  1  R.  &  M.  322 ;  2 

C.  &  P.  120,  S.  C;  4  B.  &  C.  214; 
and  it  is  a  question  for  the  jury  whe- 
ther the  description  is  a  full  and  true 
one,  or  whether  it  is  calculated  or  in- 
tended to  deceive  and  mislead,  Framp- 
ton  y.  Champneys,  2  Jurist,  699. 

(m)  Ante,  201,  and  note  (6),  and 
see  Ashley  y.  KiUick,  5  M.  &  W.  509. 
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or  Otherwise f  at  any  future  time^  upon  any  security  of  any  nature ; 
the  creditor  to  have  a  dividend  upon  the  value  of  his  claim,  and 
the  court  to  ascertain  such  value ;  but  the  creditor  not  to  be  pre- 
judiced as  to  any  security  he  may  have,  except  as  to  prisoner's 
discharge  (n).  The  discharge,  therefore,  extends  to  money  pay- 
able by  instalments,  some  of  which  have  not  become  due  at  the 
time  of  the  discharge  (o).  So  where  a  bond  to  replace  stock  at 
a  certain  day,  and  in  the  meantime  pay  dividends,  became  for- 
feited by  non-payment  of  the  dividends,  but  the  arrears  were 
afterwards  paid ;  the  obligor  became  insolvent ;  and,  being  in  pri- 
son, petitioned  for  his  discharge  under  the  then  existing  insolvent 
act,  55  Geo.  3,  c.  lOS,  the  time  for  replacing  the  stock  not  having 
yet  arrived,  and  there  being  no  dividends  in  arrear ;  it  was  held 
that  he  might  insert  the  bond  in  his  schedule  of  debts,  and  was 
entitled  to  be  discharged  from  it  under  the  act  (p). 

But  where  an  insolvent  had  agreed  to  pay  a  weekly  sum, 
which  was  to  be  increased  upon  a  contingency,  and  this  was  made 
a  rule  of  court,  it  was  held  that  a  discharge  under  the  insolvent 
act  did  not  extend  to  subsequent  accruing  payments,  and  that  an 
attachment  might  issue  for  their  non-payment  (9). 

The  insolvent  is  not  discharged  from  his  liability  to  indemnify 
his  surety ;  nor  as  to  moneys  paid  by  his  surety  after  the  dis- 
charge, in  discharge  of  the  arrears  of  an  annuity  granted  by  the 
insolvent  before ;  even  though  such  arrears  became  due  before 
insolvency  (r). 

A  judgment  is  to  be  entered  up  in  one  of  the  courts  at  West- 
minster against  the  prisoner  for  the  amount  of  the  debts  stated 
in  the  schedule  and  left  unpaid,  and  against  which  he  shall  have 
been  discharged ;  and  upon  such  judgment  the  future  property 
of  the  insolvent  may,  by  order  of  the  court,  and  subject  to  its 
discretion  and  superintendence,  be  taken  in  execution  and  rate- 
ably  divided  (s). 


(n)  I&2  Vict.  Clio,  s.  80. 

(o)  Guy  ▼.  Newfon,  2  C.  &  M. 
140;  2  ly.  31,  S.  C. 

(p)  Scanmon  v.  Miller^  3  B.  &  Ad. 
596. 

(g)  Lawrence  ▼.  Walker,  3  Dowl. 
P.  C.  614;  1  Harr.  &  Woll.  205;  and 
see  Brown  v.  Fleetwood^  5  M.  &  W. 
19;  7  Dowl.  387. 

(r)  Hocken  v.  Brown,  6  Scott,  194 ; 
4  Bing.  N.  C,  409,  S.  C. ;  Abbott  v. 


Brttere,  7  Scott,  753 ;  5  New  Cases, 
598,  S.  C;  Freeman  v.  Bargeu,  1 
M.&P.91;4Bmg.416,S.C.;  Powell 
V.  Eaton,  8  Bing.  23.  For  the  prin- 
ciple in  case  of  bankruptcy,  see  per 
Tindal,  C.  J.,  id.;  and  Clements  v. 
Langlof,  5  B.  &  Ad.  372,  ante,  186. 

(5)  1  &  2  Vict  c.  110,  s.  87.  A 
judgment  given  by  the  insolvent  to  a 
particular  creditor,  to  induce  him  to 
withdraw  his  opposition,  would  be 
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The  78th  section  (t)  provides,  that  in  case  it  shall  appear  to 
the  said  court,  &c.,  that  such  prisoner  has  contracted  any  debt 
fraudulently,  or  by  means  of  a  breach  of  trust,  or  false  pretences, 
or  without  having  had  any  reasonable  or  probable  expectation  of 
paying  the  same,  or  shall  have  fraudulently,  or  by  false  pretences, 
obtained  the  forbearance  of  any  of  his  debts  by  any  of  his  ere* 
ditors,  or  shall  have  put  any  of  his  creditors  to  any  unnecessary 
expense  by  any  vexatious  or  frivolous  defence  or  delay  to  any 
suit  for  recovering  any  debt  or  sum  of  money  due  from  such  pri* 
soner,  or  shall  be  indebted  for  damages  recovered  in  any  action 
for  criminal  conversation,  or  for  seduction,  or  for  breach  of  pro* 
mise  of  marriage,  or  for  damages  recovered  in  any  action  for  a 
malicious  prosecution,  or  for  a  libel,  or  for  slander,  or  in  any  other 
action  for  a  malicious  injury,  or  in  any  action  of  tort  or  trespass 
to  the  person  or  property  of  the  plaintifiT  therein,  where  it  shall 
appear  to  the  satisfaction  of  the  court  that  the  injury  complained 
of  was  malicious,  then  the  court,  &c.  may  adjudge  that  the  pri*> 
soner  shall  be  discharged  forthwith,  excepting  as  to  such  debts, 
monies  or  damages,  and  as  to  them,  to  adjudge  that  such  pri- 
soner shall  be  discharged  so  soon  as  he  shall  have  been  in  cus- 
tody at  the  suit  of  the  creditor  for  the  same  respectively,  for  a 
period  not  exceeding  two  years  in  the  whole,  as  the  court,  &c. 
shall  direct 

It  would  seem  that  the  case  of  an  insolvent  is  analogous  to 
that  of  a  bankrupt  («),  in  regard  to  the  rights  of  action  of  the 
former,  upon  contracts  made  after  the  petition  and  assignment, 
and  in  respect  to  q/i?^-acquired  property  (x).  The  petition  and 
assignment  appear  to  bar  absolutely  any  action  by  the  insolvent 
to  recover  his  former  debts  or  property,  although  the  assignee 
does  not  interfere  (y).  But  an  action  may  be  maintained  in  his 
name  by  a  person  to  whom  he  has  assigned  a  debt  due  to  him  be- 
fore his  insolvency,  and  of  which  assignment  notice  has  been  given 
to  the  debtor  (z)«  But  there  is  some  reason  to  consider  that,  as 
regards  agreements  made  after  the  petition  and  hearing,  and 


considered  as  a  fraud  on  the  other  cre- 
ditors and  void,  as  contraveniDg  the 
act,  Jackson  v.  Duviton,  4  B.  &  Aid. 
691 ;  and  see  Murray  v.  JReeve$f  8 
B.  &  C.  421;  Rogen  v.  Kingston,  10 
Moore,  97;  <i  Bing.  444,  S.  C. 

(0  By  s.  84  the  adjudication  may 
be  made  conditional,  that  is,  on  the 
performance  of  certain  matters  by  the 
insolvent 


(tt)  See  ante,  192,  194.  When  iu- 
soWent  may  sue  for  trespass  to  realty, 
ante,  194,  note  (y). 

(x)  See  Lee  v.  Tdfer,  1  C.  &  P. 
146,  147,  i?er  Abbott,  C.  J. 

(y)  id. 

{z)  Buck  V.  Lee,  1  Ad.  &  £.  804 ; 
Dean  y.  Jama,  id,  809;  Tibbiti  t. 
Oeorge,  5  Ad.  &  £.  107. 
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before  the  final  discharge,  the  insolvent  may  have  a  right  of 
action  upon  agreements  made  by  him^  and  in  regard  to  property 
acquired  by  him  during  that  period^  (should  the  assignees  not 
interfere  and  clum  the  benefit,)  although  the  assignment  under 
the  act  expressly  vests  in  them,  (as  we  have  already  seen  (a),) 
the  property  which  the  insolvent  may  obtain,  and  the  debts 
which  may  be  due  or  grow  due  to  him  at  any  time  before  his 
final  discharge.  In  Taylor  v.  Buchanan  (b)  it  was  held  that  an 
insolvent  might  sue  on  a  contract  of  sale  made  by  him  subse- 
quently to  the  hearing  of  his  petition,  and  while  he  was  detained 
in  prison  by  the  order  of  the  court.  It  was  contended  that  the 
plaintiff  could  not  sue  in  respect  of  a  contract  made  during  the 
time  for  which  he  was  remanded  by  the  insolvent  debtors'  court ; 
that  this  was  not  a  demand  for  the  labour  or  personal  earnings 
of  the  plaintiff,  but  for  goods  sold  and  delivered;  and  that  at  the 
time  of  the  alleged  sale,  the  plaintiff's  liberation  had  not  taken 
place,  and  all  his  property  belonged  to  the  assignees  under  the 
insolvent  debtors'  act.  The  court,  however,  referred  to  the  case 
o{  Kitchen  v.  Bart8ch{c\  and  said,  ^*  that  in  the  absence  of  any 
intervention  by  the  assignees,  it  did  not  seem  to  lie  in  the  mouth 
of  the  defendant  to  resist  the  claim  on  the  ground  of  the  incom- 
petency of  the  plaintiff  to  contract  ;*'  and  they  refused  the  rule 
as  to  that  point.  It  is  true  that  this  was  a  decision  upon  the 
1  Geo.  IV.  c.  119,  which  contains  no  clause  similar  to  that  in 
the  present  act,  in  regard  to  property  and  debts  accruing  to  the 
insolvent  during  his  imprisonment  (c?  )•  But  if  there  be  any 
analogy  between  a  bankrupt  and  an  insolvent  in  this  respect,  the 
latter  may  sue  (unless  the  assignee  interpose)  in  the  same  manner 
and  upon  the  same  principle  that  a  bankrupt  may  sue  on  con- 
tracts made  after  the  commission  and  before  he  obtains  his  cer- 
tificate ;  although  the  assignees  are  also  entitled  to  sue  if  they 
please  to  interfere. 

10.— Of  Contracts  with  Persons  under  Duress. 

To  give  validity  to  a  contract,  the  law  requires  the/re^  assent 
of  the  party  who  becomes  chargeable  thereon ;  and  therefore 
avoids  an  agreement,  or  any  instrument  extorted  from  him  by 


8 


fa)  Ante^  197.  (c)  7  East,  53, cited  on/^,  193, note  (»). 

{h)  4  B.  &  C.  490 ;  6  D.  &  R.  491,         [d)  See  Ptpperv.  Marshall,  9  Moore, 
S.  C.  710;  2  Bing.  372,  S.  C. 
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terror  or  violence ;  and  this  whether  the  duress  proceeds  from 
the  person  to  whom  the  promise  or  obligation  is  made,  or  his 
agent  (d).  But  in  order  to  avoid  an  agreement,  it  must  be  ob* 
tained  by  duress  of  the  penon^ — duress  of  the  goods  will  not 
suffice  (e). 

The  old  books  (/)  abound  with  decisions  relative  to  duress ; 
but  as  a  defence  of  this  nature  has  now  become  of  rare  occur- 
rence, it  will  be  sufficient  to  notice  the  leading  rules  on  the  sub- 
ject. 

Duress  (duritiesj  may  either  consist  of  actual  violence,  or  a 
threat  thereof  (^). 

Actual  violence, — Actual  imprisonment  in  a  common  prison, 
or  elsewhere,  constitutes  duress  to  avoid  an  agreement,  if  the 
confinement  be  unlawful ;  or  if  being  lawful,  undue  and  illegal 
force  be  used,  or  the  party  is  made  to  endure  unnecessary  and 
unlawful  privation,  as  want  of  food,  &€.,  and  to  obtain  his  liberty, 
or  avoid  such  illegal  hardship  or  privation,  is  induced  to  make 
the  contract,  &c.  (A). 

JSxecutio  juris  non  hahet  injuriam. — An  imprisonment  is  not 
deemed  sufficient  duress  to  avoid  an  agreement,  obtained  through 
the  medium  of  its  coercion,  if  the  party  was  in  proper  custody 
under  the  regular  process  of  a  court  of  competent  jurisdiction  (i). 

After  judgment  in  an  action,  the  defendant,  having  no  good 
cause  of  action,  caused  the  plaintiff  to  be  arrested  and  detained 
in  prison,  threatening  him  that  if  he  would  not  seal  a  release  to 
him,  he  should  lie  there  and  rot ;  and  thereupon  he  sealed  the 
release,  and  was  discharged.  The  Chief  Justice  (Sridgman) 
held,  at  nisi  prius,  that  the  release  was  good, ''  because  he  was 
in  custody  in  the  course  of  law  by  the  king's  writ,  when  he  signed 
it  (A)." 

It  would  probably  be  held,  that  an  agreement  made  whilst 
the  party  was  in  confinement  in  a  civil  action,  regular  in  form, 


(d)  1  Rol.  Ab.  688. 


Atlec  y.  Backfunae,  8  Mee.  & 
W.  650. 

(/)  See  Bac.  Ab.  and  Vin.  Ab.  tit. 
Durm;  Com.  Dig.  Pleader  (9  W. 
19). 

(g)  3  East,  482, 483 ;  1  Bla.  C. 
136, 137 ;  1  Pothier,  by  Evans,  15 ; 
French  Civil  Code,  Book  3,  tit.  3,  art. 
1111. 

(A)  Jd. :  3  Inst.  482 ;  Bui.  N.  P. 


172;  1  Bla.  C,  136,  137;  Williams 
▼.  Brmony  3  B.  &  P.  68;  The  King 
y.  SouthertoHy  6  East,  140;  Pole  v. 
Harrvbinf  9  Esst,  417,  note. 

(t)  Id,;  Stepney  y.  Lloyd,  Cro. 
Eliz.  647;  4  Inst.  47;  1  Rol.  Ab. 
687. 

(k)  Anon,  1  Lev,  68;  ied  vide 
Bui.  N.  P.  172.  Qy.  as  to  telief  in 
equity,  see  Couart  y.  Solhon,  2  Vern. 
497 ;  Free.  Chan.  266. 


208  OF  CONTRACTS  WITH  PERSONS  UNDER  DURESS. 

upon  an  arrest  for  a  debt  without  probable  causei  is  not  inopera- 
tive on  the  ground  of  duress. 

However,  a  bond  given  without  consideration,  under  the  alarm 
and  restraint  of  an  actual  imprisonment  upon  a  justice*s  warrant 
for  stealing  goods,  upon  the  promise  of  the  accuser  to  discharge 
the  prisoner,  was  held  not  to  be  binding,  on  the  ground  of  duress, 
it  appearing  that  the  charge  was  utterly  false  and  vexatious  {I). 

Duress  per  minas  is  where  the  party  enters  into  a  contract — 
1st,  for  fear  of  loss  of  life;  Sndly,  of  loss  of  member;  Srdly,  of 
mayhem;  4thly,  of  imprisonment  (m). 

But  it  seems  that  a  contract  obtained  by  menace  of  a  mere  bat- 
tery, or  trespass  of  lands,  or  goods  (n),  is  binding  (o) ;  the  law 
considering  that  such  a  threat  is  not  of  a  nature  to  overcome  a 
firm  and  prudent  man,  because  sufficient  and  adequate  redress 
may  be  obtained,  if  either  of  such  injuries  be  inflicted.  Whereas 
for  serious  and  actual  personal  violence,  no  damages  can  be  an 
adequate  compensation ;  and  therefore  even  a  man  of  ordinary 
^  firmness  may  be  unable  to  withstand  the  threat  and  immediate 
danger  of  such  personal  mischief. 

It  is  also  laid  down  in  the  old  books  (p),  that  a  threat  of  burn* 
ing  a  house  is  not  a  sufficient  duress  to  avoid  a  bond,  &c.|  given 
under  the  influence  of  such  menace.  But  it  may  perhaps  be 
doubted  whether,  at  the  present  day,  the  threat  to  commit  so 
serious  an  injury  would  not  be  considered  a  sufficient  duress ;  for 
the  threatened  act  is  not  only  a  capital  offence^  but  naturally 
involves  and  endangers  personal  safety. 

By  whom  suffered.  —  The  general  rule  is,  that  the  duress 
must  be  sufiered  by  the  party  who  enters  into  the  contract ;  and 
that  if  a  stranger,  not  under  its  influence,  enter  into  an  agreement 
to  obviate  the  duress  which  another  undergoes,  the  agreement  is 
good(f).  But  it  seems  that  duress  to  the  wife  or  child  would 
avoid  a  contract,  given  under  its  influence,  by  the  husband  or 
parent  (r).    The  French  law  is  to  this  eflect:  La  violence  est 

(I)  Anon.  Aleyn.  R.  92.    SemhU,  Stra.  917  ;  Bui.  N.  P.  173;  ted  vide  1 

however,  Uiat  the  bood  was  void  on  Rol.  Ab.  687,  pi.  6.    Or  to  institute  a 

another  ground,  namely,  that  it  was  prosecution  for  penalties,  &c.,   The 

given  upon  an  agreement  to  stifle  a  King  v.  Southerton,  6  East,  140. 

prosecution  for  a  felony.  (o)  I<L ;  Bac.  Ab.  Duress;  Co.  Litt 

(fTi)  2  Inst  483 ;  2  Rol.  Ab.  U4;  353  b. 

Bac.  Ab.  Dureu,  (A).  (p)  Id. 

(n)  Atlee  v.  Backhouse^  3  Mee.  &  \q)  Oac.  Ab.  Duress,  (B). 

W.  642,  660;  Sumner  v.  Ferryman^  (r)  1  Rol.  Ab.  687. 
11  Mod.  201;  A»il€2/  v.    "Reynolds, 
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une  cause  de  ntdlite  du  contrat,  non  seulement  lorsqu^elle  a  tti 
exercie  sur  la  par  tie  contractante,  mais  encore  lorsqu*elle  Va  ite 
sur  son  fpoux,  ou  sur  son  epouse,  sur  ses  descendants  on  ses  ascen- 
dants  (s).  Where  a  bond  was  given  by  a  third  person^  on  the 
discharge  of  one  who  had  been  unlawfully  impressed,  conditioned 
for  the  man's  being  returned  into  custody,  or  in  default  thereof, 
for  the  payment  of  50/.,  the  bond  was  held  void,  for  the  impress- 
ing of  the  man  was  unlawful  ^  and  besides,  the  officer  had  no 
power  to  commute  the  services  of  one  who  was  impressed,  or  to 
discharge  him  in  consideration  of  money  to  be  paid  (0* 

Clearly  the  contract  would  be  available  in  favour  of  the  party 
Buiiering  the  duress,  and  against  the  party  inflicting  the  same. 

By  the  French  law,  "  un  contrat  ne  pent  plus  itre  attaque  pour 
cause  de  violence,  si,  depuis  que  la  violence  a  cesst,  ce  contrat  a 
ite  approuve,  soit  expresshnent,  soit  tacitement  (u) ;"  a  principle 
which  it  seems  also  applies  to  our  law. 

Pleading  it. — Duress  must  be  specially  pleaded,  or  it  cannot 
be  given  in  evidence  (a:). 


Section  II. 
Of  Contracts  with  Persons  competent  to  Contract, 


1.  Principal  and  Agent ;  or  Master 

and  Servant, 

2.  Partnert, 

3.  Assignees  of  Bankrupts. 

4.  Assignees  of  Insotvent  Debtors, 

5.  Executors  and  Administrators, 


6.  Corporations, 

7.  Government  Agents, 

8.  Commissioners  of'  KoadSf  ifc, 

9.  Trustees, 

10.  Parish  Officers, 


1. — Principal  and  Agent,  or  Master  and  Servant  (a). 

1.  Of  the  different  Descriptions  of  Agents. 

2.  Of  their  Appointmi&nt,  and  the  Revocation  of  their  Power. 

3.  The  Extent  of  their  Authority,  and  the  Liability  of  the 

Principal. 

4.  Of  the  Principal's  Right  of  Action  upon  the  Contract. 

5.  When  the  Agent  is  personally  liable  on  the  Contract. 

6.  When  he  may  sue  thereon. 

(i)  French  Civil  Code,  Book  3,  tit  3,  art.  1115. 
3,  art.  11 13.  (.r)  Reg.  Gen.  Ilil.  4  W.  4. 

(/)  Pole  V.  Harrobin,  9  East,  417,         (a)  See  3  Cliit.  Cora.  Law,  chap.  3, 

note.  p.  193 ;  Paley  on  Principal  and  Agent; 

(ti)  French  Civil  Code,  Book  3,  tit  1  Chilly's  Gen.  Prac.  7'^  to  83. 
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1.  Of  the  different  Descriptions  of  j1  gents. — The  relation  of 
principal  and  agent  generally  exists  either  in  the  case  of  a  mer^ 
cantile  agent,  or  in  the  case  of  a  domestic  servant  An  agent 
appointed  for  commercial  purposes  is  either  a  factor  or  a  broker. 
A  factor  is  employed  either  by  a  foreign  or  home  merchant,  or 
other  person,  and  is  intrusted  with  the  possession  and  apparent 
ownership  of  the  goods  to  be  sold  by  him  for  his  principal.  A 
broker  has  not  the  custody  of  the  goods  of  his  principal.  He  is 
merely  empowered  to  effect  the  contract  for  the  sale  (4).  And 
when  he  has  effected  such  sale  he  h  functus  officio  (c). 

An  agent  for  the  sale  of  goods  sometimes  acts  under  a  del 
credere  commission ;  that  is,  for  a  higher  reward  or  commission 
than  is  usually  given,  he  becomes  responsible  to  his  principal  for 
the  solvency  of  the  vendee ;  in  other  words,  he  guarantees  the 
due  pa3nGQent  of  the  price  of  the  goods :  but  even  in  this  case  the 
contract  is,  in  legal  contemplation,  between  the  employer  and  the 
purchaser  (d) ;  and  it  seems  the  agent's  liability  is  collateral,  and 
his  guarantee  should  be  in  writing,  under  the  statute  of  frauds, 
29Car.  2,  c.  3,  s.4(e). 

2.  Appointment  of  an  Agent,  and  Revocation  of  his  Power. — 
An  agent,  whether  he  be  a  mercantile  or  domestic  servant,  may, 
in  general,  be  appointed  or  authorised  by  parol.  Writing  is  not 
necessary  to  empower  him  to  act,  even  for  the  purposes  described 
in  the  4th  section  of  the  statute  of  frauds,  ^  Car.  2,  c.  3,  viz., 
to  charge  executors  personally ;  to  charge  a  person  in  the  debt 
of  another;  or  upon  an  agreement  in  consideration  of  marriage ; 
or  upon  a  contract  or  sale  of  premises,  or  an  interest  therein ;  or 
upon  a  contract  not  to  be  performed  in  a  year.  Although  these 
contracts  are  to  be  in  writing  and  signed,  an  agent  may  sign 
them  without  having  a  written  authority.  Nor  is  a  written  ap- 
pointment necessary  to  authorise  an  agent  to  sign  an  agreement 
for  the  purchase  of  goods  under  the  17th  section  of  the  act. 


(&)  See  Baring  v.  Cofrie,  2  B.  & 
Aid.  137;  3  Chit.  Com.  L.  193;  Lon- 
don sworn  broker,  Proctor  ▼.  Swain, 
2  M.  &  P.  284 ;  C(^  v.  Rowlands,  2 
Mee.  &  W.  149.  A  stock-broker  is  a 
broker  within  6  Anne,  c.  16,  and  must 
be  admitted  by  the  Lord  Mayor  and 
Aldermen,  dark  v.  P(nixll,  1  Nev.  & 
M.  492 ;  4  B.  &  Ad.  846.  As  to  bill- 
brokets  and  their  powers,  Haynts  v. 
Foster,  3  C.  &  M.  237 ;  4  Tyrw.  66 ; 


Foster  v.  Pearson,  1  C,  M.&  R.849. 

(c)  Blackburn  v.  Scholes,  2  Camp. 
843. 

(cO  Grove  v.  Dubois,  1  T.  R.  112; 
Morris  v.  Cleasby,  4  M.  &  Selw.  574; 
Hornby  v.  Lucey,  6  id,  166.  But 
a  del  credere  agent  may,  when  sued, 
set  ofF  a  debt  due  to  his  principal ; 
Wienholt  v.  Roberts,  2  Camp.  586. 

(e)  Theobald  on  P.  &  S.  64 ;  Oall 
V.  Comber,  13  B.  Moore,  279. 


PRINCIPAL  AND  AGENT. 


SIl 


There  is,  however,  an  exception  in  the  case  of  a  deed,  which 
cannot  be  executed  by  an  agent,  so  as  to  bind  his  principal,  unless 
the  authority  to  execute  the  instrument  be  conveyed  by  a  spe- 
cialty (/).  And  for  the  purposes  of  reviving  a  debt  barred  by 
bankruptcy  (ff) ;  or  of  creating  a  freehold  or  leasehold  interest, 
or  any  uncertain  interest  (other  than  leases  under  three  years),  in 
tenements ;  or  surrendering  the  same  (except  copyhold  interests), 
under  the  statute  of  frauds,  the  authority  of  the  agent  must  be  in 
writing  (A). 

There  are  instances  in  which  an  authority  may  be  implied  from 
the  acts  of  a  party,  although  no  authority  was  in  fact  ever  given. 
As  if  the  owner  of  a  horse  send  it  to  a  common  repository  for  the 
sale  of  horses ;  or  the  proprietor  of  goods  send  them  to  an  auction 
roomy  or  to  a  broker,  whose  ordinary  business  is  to  sell  goods 
of  that  description  (t) ;  the  owner  would  be  bound  by  the  sale, 
without  his  express  consent,  to  a  bona  fide  purchaser ;  because  an 
authority  to  sell  shall  be  presumed  against  him,  the  party  selling 
exercising  a  calling  of  the  nature  alluded  to  (£).  And  if  a  coach- 
man go  in  his  master's  livery  and  hire  horses  in  his  name,  which 
his  master  uses,  the  latter  will  be  bound  to  pay  for  the  hire  of 
the  horses,  although  he  has  agreed  with  the  coachman  to  pay 
him  a  large  salary  to  provide  horses ;  unless  the  owner  of  the 
horses  had  some  notice  that  the  coachman  hired  them  on  his 
own  account,  and  not  for  his  master  (/).    So  we  have  seen  that  a 


(y*)  Martlet/ V,  Riah;  Guildhall,  sitt. 
after  M.  T.,  1788,  car.  Lord  Kenyon, 
cited  in  Harrison  v.  Jackson,  7  T.  li. 
209.  See  Appletan  v.  Binks,  5  East, 
148 ;  Buthefl  v.  Btavan,  1  Bing.  N.  C. 
120;  4  Moo.  &  Sc.  622. 

(g)  6  Geo.  4,  c.  16,  s.  131.  An 
acknowledgment,  to  confirm  a  debt 
contracted  during  infancy  under  Q 
Geo.  4,  c.  14,  s.  5,  or  to  reyi^e  a  debt 
barred  by  stat.  of  limitations,  must  be 
signed  by  the  party  himself,  and  the 
signature  of  an  agent  will  not  suffice; 
Hyde  v.  Johnson,  2  Bing.  N.  C.  776, 
except  under  the  stat.  of  limitations,  3 
<c  4  W.  4,  c.  42,  s.  5,  and  then  the 
agent's  authority  need  not  be  in  writ- 
ing, semble, 

(A)  The  authority  to  contract  for  a 
lease  or  interest  in  land  need  not  he 
in  writing,  though  the  authority  to  sign 
the  lease  or  instrument  by  which  the 
M/rrrs^ posses  must  be  so;  5  Vin.  Ab. 


524 ;  Coles  ▼.  IVecothick,  9  Ves.  250; 
Mortlock  V.  BulUr,  10  u/.  311. 

(i)  Seepw^  217. 

{k)  See  Pickering  v.  Busk,  15  East, 
38, 43,  per  Lord  Kllenborough,  C.  J. ; 
Dyer  V.  Pearson,  3  B.  ^  C.  42 ;  4  D. 
&  R.  652,  S.  C.  per  Abbott,  C.  J. ; 
Boyson  v.  Coles,  6  M.  &  Selw.  23,  24, 
per  Bayley,  J. ;  Williams  v.  Barton,  3 
Bing.  145, per  Best,  C.  J.  But  in  ge- 
neral a  sale  by  a  wrongful  possessor 
does  not  bind  the  real  owner,  post,  tit. 
Sale  of  Ooods. 

(/)  Rimell  v.  Sampnyo,  1  C  &  P. 
254.  Wherever  one  of  two  innocent 
persons  must  sufler  by  the  acts  of  a 
third  person,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must 
sustain  it;  per  Ashurst,  J.,  Lickbtn" 
raw  ▼.  Mason,  2  T.  R.  70.  If  an  at- 
torney act  as  such  without  authority 
in  a  cause,  quare  whether  the  party  in 
whose  name  he  proceeds  is  not  liable 
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husband  cohabiting  with  his  wife  impliedly  constitutes  her  his 
agent  for  the  purpose  of  contracting  for  necessaries  suitable  to 
his  station  and  condition  in  life  (m). 

It  seems  that  the  mortgagor  or  assignor  of  a  ship^  contracting 
in  his  own  behalf  with  a  third  person  to  let  it^  &c.,  cannot  be 
regarded  by  the  mortgagee  or  assignee  as  his  agent^  so  as  to 
enable  the  latter  to  sue  for  the  freight^  &c.  in  his  own  name:  for 
the  mortgagee  or  assignee  is  no  party  to  the  contract  that  is  made 
ailer  the  transfer ;  and  it  is  not  material  that  he  is  entitled  to  the 
ship's  earnings  (n). 

It  seems  that  in  the  case  of  clubs,  the  affairs  of  which  are 
managed  by  a  committee,  the  extent  of  the  authority  of  such 
committee  to  pledge  the  credit  of  the  members  of  the  club  de- 
pends on  the  rules  and  formation  of  the  club,  and  is  not  analo- 
gous to  a  trading  partnership,  but  is  entirely  a  question  of  prin- 
cipal and  agent  (o).  And  therefore  where  a  club  was  formed, 
subject  to  the  following  among  other  rules,  viz.,  that  the  entrance 
fee  on  admission  should  be  ten  guineas,  and  the  annual  subscrip- 
tion five  guineas ;  that  if  the  subscription  were  not  paid  within  a 
certain  limited  period  the  defaulter  should  cease  to  be  a  member; 
that  there  should  be  a  committee  to  manage  the  affairs  of  the 
club,  to  be  chosen  at  a  general  meeting,  and  that  all  members 
should  discharge  their  club-bills  daily ;  the  steward  being  autho- 
rised, in  default  of  payment  on  request,  to  refuse  to  continue  to 
supply  them :  it  was  held,  that  the  members  of  the  club,  merely 
as  such,  were  not  liable  for  debts  incurred  by  the  committee  fur 
work  done  or  goods  supplied  for  the  use  of  the  club,  for  the 
committee  had  no  authority  to  pledge  the  personal  credit  of  the 
members  (o). 

Nor  has  a  member  of  a  joint  stock  banking  company  any  im- 
plied authority  to  accept  bills  in  the  names  of  the  directors  or 
the  company  {p). 

It  is  a  general  principle,  that  the  subsequent  sanction  or  adop- 
tion of  the  contract  which  another  party  has  made  without  ade- 


to  the  third  person  op)x>8ed ;  Doe  d. 
Daoiei  v.  Eyton,  3  B.  ^  Ad.  785; 
Salk.  86 ;  Mudry  v.  Newman^  1  C,  M. 
&  It  4012,  2  C.  &  M.  530,  note ;  it 
should  seem  that  he  would  not,  on  the 
ground  tliat  a  party  acting  as  agent 
for  another,  without  authority,  is  jtcr^ 
tonally  liable,  post,  *i'27, 

(m)  AntCf  160. 

(n)  Chinnery  v.  Blacktnan,  3  Doug. 


391;  1  II.  Bla.  317,  n. ;  Morrison  v, 
Pa7'tonSf  2  Taunt.  407 ;  Caie  v.  David- 
ton,  5  M.  &  Selw.  79;  2  B.  &  B.  879, 
S.  C. ;  Abbott,  5th  ed.,  17 ;  Dean  v. 
M'Ghie,  4  Bing.  45. 

(o)  See  Flemyng  v.  Hector,  2  Mee. 
&W.18I. 

(p)  Bramah  v.  RobertSf  3  Bing. 
N.  C.  963;  5  Scott,  172,  S.  C,  and 
/>orf,25!. 
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quale  authority,  as  the  agent  of  the  party,  who  afterwards  assents 
to  it,  is  tantamount  to  a  previous  authority ;  or  in  other  words, 
as  an  authority  may  be  presumed  from  previous  employment  in 
similar  acts,  so  the  same  presumption  arises  from  subsequent 
acts  of  assent  and  acquiescence,  according  to  the  maxim  omnis 
ratihabitio  retrotrahitur  et  mandato  priori  cequiparatuT  {q). 
Where,  therefore,  a  broker  made  a  contract  in  writing  for  the 
sale  of  goods,  not  being  authorised  by  one  of  his  principals  at 
the  time,  which  the  latter  afterwards  assented  to,  it  was  held 
that  the  broker  was  an  agent  duly  authorised  to  bind  his  princi- 
pal, under  the  statute  of  frauds,  at  the  time  the  contract  was 
entered  into  (r). 

So  where  JST.,  the  managing  owner  of  a  ship,  directed  an  insu- 
rance broker  to  effect  an  insurance  on  the  entire  ship,  upon  an  ad- 
venture in  which  all  the  part  owners  were  jointly  interested,  and 
the  amount  of  the  entire  premium  was  carried  to  the  ship's  account 
in  i7.'s  books,  which  were  open  to  the  inspection  of  all  the  part 
owners,  who  saw  the  account,  and  never  objected  to  it ;  but  it  did 
not  appear  that  the  insurance  broker  knew  the  names  of  all  the 
part  owners,  or  whether  or  not  they  had  given  authority  to  JET.  to 
insure  :  it  was  held  that  the  jury  were  warranted  in  inferring  a 
joint  authority  to  insure,  and  that  all  the  part  owners  were  jointly 
liable  for  the  premium  to  the  insurance  broker,  notwithstanding 
he  had  debited  H.  alone,  and  divided  with  him  the  profits  of 
commission  upon  effecting  the  insurance  («)•  But  where  the 
party  making  the  contract  had  not  a  shadow  of  authority  to  con- 
tract for  the  third  person,  and  did  not  profess  at  the  time  to  act 
for  him,  it  seems  that  the  subsequent  assent  of  such  third  party 
to  be  bound  as  a  principal  has  no  operation  it). 

A  contract  made  by  an  agent,  as  such,  is  in  law  the  contract  of 
the  principal.  Qaifacit  per  aliumfacit  per  se.  The  agent  is 
considered  merely  as  a  conduit.     He  is  simply  the  medium  by 


(y)  Ward  r.  Evans,  2  Salk.  442;  2 
Loixl  liaym.  028,  S.  C;  Wilson  v. 
Fouliery  Stra.  859,  and  post,  219,  note, 
(;;),  MacUan  v.  thmn,  4  Hiog.  72^1 ; 
1  M.  ^  P.  76 1 ;  and  see  llohinion  v. 
Glcadow,  2  Bing.  N.  C.  161.  Q^f, 
fvbetbor  a  ratification  of  the  agent's 
acts  alter  action  brought,  and  plea 
pleaded,  is  sufficient,  Taylenon  v.  Pe- 
iatj  3  Nev.  &  P.  625. 
(r)  Irf.,  and  antCj  17. 


(«)  Robiruoa  v.  Gleadoto,  2  Bing. 
N.  C.  166;  2  Scotr,  i>50;  1  Hodges, 
245,  S.  C. 

(0  See  Fcnn  v.  HarrUony  3  T.  R. 
757;  4  id.  177,  S.  C;  Saundenon  v. 
Griffiths,  5  B.  &  C.  909 ;  8  D.  &  R. 
643,  S.  C. ;  Vere  v.  Atttbt/,  10  B.  &  C. 
298,  per  Parke,  J. ;  ante,  17, 18.  As 
to  when  such  agent  maybe  personally 
sued,  seejvo*^,  227« 
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which  the  contract  is  effected.  His  assent  is  merely  the  assent 
of  his  principal ;  he  need  not  therefore  be  competent  to  contract 
for  himself ;  so  that  infants,  married  women^  persons  attainted  or 
outlawed,  or  aliens,  may  act  as  agents  for  other  persons  (tt). 

An  agent's  authority  may  be  determined  either — 
.    Istly*  By  the  express  revocation  thereof  by  the  principal. 

Sndly.  By  his  death  (a:). 

Srdly.  By  e£9ux  of  time  when  a  specific  period  is  fixed  for  the 
execution  of  the  act  to  be  done  by  the  agent ;  or, 

4thly.  By  the  execution  of  the  commission,  whereby  the  agent 
becomes  functus  officio  (y). 

A  bare  authority  is  revocable  by  the  party  who  conferred  it  at 
any  lime  before  it  has  been  executed ;  but  if  there  be  an  interest 
coupled  with  the  authority,  that  is,  if  the  party  receiving  the 
authority  acquire  with  it  a  beneficial  and  valuable  personal 
Interest  in  the  subject  matter,  or  in  the  execution  of  the  act  which 
he  is  authorised  to  perform,  the  power  granted  cannot  be  coun- 
termanded (z). 

But  the  implied  authority  arising  from  general  employment 
continues,  it  seems,  even  after  the  agency  has  in  reality  ceased, 
as  regards  parties  who  have  before  given  and  continue  to  give 
credit  to  it,  and  who  have  not  actually  received,  and  cannot  be 
presumed  to  have  had,  notice  of  the  change  (a).  A  servant  had 
power  to  draw  bills  in  his  master's  name,  and  was  afterwards 
turned  out  of  his  service,  and  it  was  ruled,  *'  that  if  he  draw 
A  bill  in  so  little  a  time  that  the  world  cannot  take  notice  of  his 
being  out  of  service,  or  if  he  were  a  long  time  out  of  his  service, 
but  that  it  is  kept  so  secret  that  the  world  cannot  take  notice  of  it. 


(tt)  Co.  Lit.  ^2  0.  By  the  French 
law,  married  women  and  emancipated 
minors  may  be  agents.  Code  Civil, 
book  Zy  tit.  13,  art.  1990.  And  see 
WiUan  v.  Barthrop,  9  Mee.  &  W.  866 : 
1  Jurist,  949,  S.  C. 

(;r)  \Vot9on  v.  Kingn  4  Camp.  274; 
Ijepard  v.  Vernon^  2  V.  &  B.  51; 
Odes  V.  Woodtvofd,  Lord  Ray.  849 ; 
Blada  v.  Free,  9  B.  &  C.  167 ;  4  Man. 
&  Ry.  1244;  cited  ante.y  132;  Bac.  Ab. 
Authority,  (E) ;  Cholmetey  v.  Paxton, 
It  Moo.  17;  3  Bing.  211,  per  Best, 
C.  J. ;  Lepard  v.  Vernon,  2  V.  &  B.  5 1. 

(y)  Scion  V.  Slade,  7  Ves.  jun.  276; 
Paley,  137;  Macbeath  v.  Cooke,  1  M. 


&  P.  513;  Blackburn  ▼.  Sckola,  2 
Camp.  343. 

(jf)  Walsh  V.  Whiicotnb,  2  Esp.  R. 
565  ;  Bromleif  v.  Holland,  7  Ves.  jun. 
28 ;  Paley,  135.  A  power  of  attorney 
is  revocable,  Bromley  v.  Holland,  7 
Ves.  jun.  28. 

(a)  See  Paley,  136, 137,  123,  124; 
and  see  1  Pothier,  Tr.  Oblig.  47,  by 
Evans,  part  1,  c.  1,  s.  1,  art.  5.  The 
same  principle  applies  in  the  case 
of  a  dissolution  of  partnership,  posf. 
But  it  seems  that  the  death  of  the  prin- 
cipal, though  not  known,  ahsolutely 
and  at  once  extinguishes  the  agent^ 
power.  See  Blades  v.  Free,  9  B.  & 
C.  167.    Sedvide  Pothier,  ubis^qtra* 
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the  bill  in  those  cases  shall  bind  the  master  (&)."  And  where  a 
servant  who  had  been  used  to  raise^  receive^  and  pay  money  for 
his  master^  borrowed  200  guineas  in  his  master's  name  after  he 
had  quitted  the  service,  the  lender  recovered  against  the  master, 
by  the  direction  of  Keeling^  C.  J. ;  and  this  direction  was  ap- 
proved of  by  the  whole  court,  on  a  motion  for  a  new  trial  (c). 

3.  Extent  of  Authority,  and  Liability  of  Principal. — The 
rules  of  law  by  which  the  extent  of  an  agent's  authority  to  bind 
his  principal  is  regulated,  are  in  general  the  same,  whether  such 
agent  be  appointed  for  commercial  or  domestic  purposes.  Of 
course,  however,  the  nature  of  the  employment,  and  the  difference 
of  the  pursuit,  will  occasion  some  distinctions.  The  leading 
principles  are,  however,  the  same  m  both  cases.  Thus  it  is  al* 
ways  material  to  ascertain,  when  the  power  of  an  agent  is  the 
point  at  issue,  whether  he  be  a  general  or  a  special  agent  (iQ. 
There  does  not  appear  to  be  any  authority  on  the  part  of  the 
committee  of  management  of  a  club  house  to  pledge  the  personal 
credit  of  its  members,  at  least  this  must  depend  on  the  rules  and 
formation  of  the  club  (e). 

A  master  is  liable,  civiliter,  for  the  acts  (/)  and  contracts  of  his 


(b) V.  Harrison^  12  Mod.  346 ; 

Moll.  107.     See  ante^  170,  note  (q), 

(c)  Monk  V.  Clayton^  Moll.  S82; 
cited  also  in  Nickson  v.  Brohan,  10 
Mod.  110. 

(d)  It  is  for  the  court  to  put  a  con- 
struction on  a  written  authority,  CoUis 
▼.  Emmelty  1  H.  61a.  313;  Howard 
V.  Baillk,  S  id,  618.  Authority  to 
receiTC  rents  is  no  authority  to  dis- 
train, Ward  V.  ShetOy  9  Ding.  608. 
But  an  agent  appointed  to  receive 
rents  and  let,  has  authority  to  deter- 
mine a  tenancy,  Doe  d.  Manven  v. 
Mixem,  2  M.  8e  Rob.  56 ;  but  he  can- 
not waive  a  forfeiture,  Doe  d.  Noih  ▼• 
Birchf  1  Mee.  &  W.  408.  As  to  agent 
of  committee  of  candidate  at  election, 
Thomas  v.  Edwards,  2  Mee.  &  W.  315. 
When  general  authority  to  indorse  bills 
may  be  presumed,  Frescott  v.  FUnn, 
9  Moore  &  S.  18 ;  9  Bing.  19,  S.  C; 
Etdaile  v.  La  Natae,  1  Y.&  Col.  394; 
Cunliffe  v.  Booth,  3  Bing.  N.  C.  823,  & 
posit  2 1 8, 550.  If  two  persons  be  ap  • 
pointed  jointly,  one  alone  cannot  act, 
even  in  the  case  of  clerks  to  trustees 
of  a  turnpike  road,  Bell  v.  Nixon,  2 
Moore  &  S.  534 ;  9  Bing.  393,  S,  & 


Where  four  parties  constituted  a  firm, 
and  two  retired,  the  business  being 
carried  on  in  the  name  of  the  old  firm, 
an  agent  afterwards  appointed  by  the 
two  continuing  partners  is  not  an  agent 
to  bind  the  four,  Jones  v.  Shears,  4  Ad. 
&  £.  832. 

(e)  Flemyng  v.  Hector,  2  Mee.  & 
W.  181,  flfi<f,212. 

(/)  Not  liable  for  the  wUful  act  of 
his  servant  in  committing  a  tort, 
M^Manus  v.  Crickett,  1  East,  106. 
See  Gregory  v.  Piper,  9  B.  &  C.  591. 
But  where  it  appeared  that  the  de- 
fendants in  an  action,  who  were  occu-* 
piers  of  a  bonded  warehouse,  engaged 
a  master  porter  to  lower  and  convey  a 
barrel  of  flour  from  their  warehouse, 
and  the  master  porter  engaged  a  mas- 
ter carter,  and  both  of  them  attended 
with  their  men,  and  during  the  process 
of  lowering  it  from  the  warehouse  tlie 
barrel  fell,  and  injured  the  plaintiff, 
owing  to  the  defectiveness  of  a  rope 
furnished  by  the  master  porter,  it  was 
held  that  the  defendants  were  liable ; 
Rundleson  v.  Murray,  3  Nev.  &  P. 
239;  and  see  Huzzey  v.  Field,  2  C, 
M.  &  R.  435,  post,  220. 


216  PERSONS  COMPETENT  TO  CONTRACT. 

servant,  within  the  scope  of  his  employment,  on  the  ground  of 
an  authority  delegated  by  the  master,  expressly  or  impliedly,  to 
the  servant  (g).  The  responsibility  for  the  act  of  a  domestic 
servant  does  not  rest  on  the  circumstance  of  the  master  being 
paterfamilias;  but  because  the  servants  are  of  his  choosing (^). 
The  master's  assent  must  in  all  cases  appear,  either  by  express 
evidence  thereof,  or  by  the  proof  of  facts,  from  which  the  law 
raises  an  inference  that  such  assent  was  given. 

We  have  already  remarked,  that  a  husband's  liability  on  the 
contracts  of  his  wife  rests  on  the  ground  of  an  implied  authority 
on  her  part  to  act  as  his  agent,  or  servant  (t). 

It  is  necessary  and  expedient,  that  parties  should  be  allowed  to 
communicate  with  each  other,  through  the  medium  of  a  third 
person ;  but  business  would  be  impeded,  if  on  all  occasions  it 
were  necessary  that  the  public  should  consult  the  master.  If, 
therefore,  a  servant  be  accredited  and  invested  by  his  master  with 
a  general  discretion  and  authority  to  act  generally  for  him  in  his 
aflfairs,  or,  in  other  words,  be  a  general  agent,  so  that  the  public 
cannot  discriminate  what  are,  in  any  particular  case,  within  the 
general  scope  of  the  agent's  powers,  the  wishes  and  directions  of 
the  master,  the  latter  is  liable,  although  his  orders  be  violated. 
In  such  case  the  master,  having  for  his  own  convenience  induced 
the  public  to  consider  that  his  servant  is  possessed  o( general  powers 
to  act  for  him,  is  not  permitted  to  delude,  by  suddenly  with- 
holding such  general  authority,  and  confining  it  within  prescribed 
limits,  where,  from  his  previous  conduct,  a  continuance  of  a  ge* 
neral  discretion  in  the  agent,  might  reasonably  be  presumed. 
But  where  the  servant  had  never  before  been  employed,  and  is 
retained  only  for  a  particular  purpose,  in  other  words  is  a  special 
agent,  he  is  invested  with  a  limited  power ;  it  is  the  duty  of  per- 
sons dealing  with  such  agent  to  ascertain  the  extent  of  his  autho- 
rity, and  the  principal  or  master  is  not  bound  by  any  act  of  the 
agent  not  warranted  expressly,  or  by  fair  and  necessary  implica- 
tion (A),  by  the  terms  of  the  authority  delegated  to  him. 


(g)  Bac.  Ab.  Master  and  Sertani,  &  P.  80 ;   Wetinall  v.  Jbnei/,  3  B.  & 

(K).     A  master  is  not  impliedfy  liable  P.  247 ;  Regina  v.  Smith,  8  C.  &  P. 

for  medicines,  &c.  supplied  to  his  ser-  153. 

vant,  who  met  with  an  iiccident  whilst  (A)  See  Pothier,  by  Evans,  part.  1, 

in  the  master's  employ,  unless  the  mas-  c.  1,  s.  2;  Molloy,b.  2,  c.  3,  s.  13. 

ter  send  for  the  doctor,  &c.,  see  New-  (i)  Ante,  160. 

%  V.  Wiitafiirey  4  Dougl.  284 ;  2  Esp.  (k)  See  Pickering  v.  Bu$k,  15  East, 

R.  739,  S.  C. ;  Sellen  v.  Norman,  4  C.  43, 
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If  a  person  keeping  a  livery  stable,  and  having  a  hor«e  to  sell, 
direct  his  servant  not  to  warrant  him,  still  the  master  would  be 
liable  on  the  warranty^  because  the  servant  was  acting  within  the 
general  scope  of  his  authority ;  and  the  public  cannot  be  supposed 
to  be  cognizant  of  any  private  conversation  between  the  master 
and  servant. 

But  if  the  owner  of  a  horse,  not  being  a  dealer,  were  to  send 
a  stranger  to  a  fair,  with  express  directions  not  to  warrant  the 
horse,  and  the  latter  acted  contrary  to  the  orders,  the  purchaser 
could  only  have  recourse  to  the  person  who  actually  sold  the 
horse ;  and  the  owner  would  not  be  liable  on  the  warranty,  be- 
cause the  servant  was  not  acting  within  the  scope  of  his  employ- 
ment (/).  So  a  servant  sent  merely  to  deliver  a  horse  previously 
sold,  is  not  to  be  considered  an  agent  authorised  to  warrant  (m). 
And  if  a  son  receive  a  horse  purchased  by  his  father  without 
taking  a  warranty  of  such  horse,  contrary  to  his  father's  orders, 
there  is  no  binding  delivery  to  the  father  (n). 

So  if  a  servant  has  been  allowed  by  his  master  to  purchase 
goods  upon  credit^  the  latter  is  answerable  even  for  goods  bought 
by  (hat  servant,  without  his  master's  particular  authority.  *'If  a 
man  send  his  servant  with  ready  money  to  buy  goods,  and  the 
servant  buy  upon  credit,  the  master  is  not  chargeable.  But  if  the 
servant  usually  buy  for  the  master  upon  tick,  and  the  servant  buy 
some  things  without  the  master's  order,  yet  if  the  master  were 
trusted  by  the  trader  he  is  liable  (o)." 

The  defendant,  who  was  a  dealer  in  iron,  and  known  by  the 
plaintiff  to  be  so,  though  they  had  never  before  had  dealings 
together,  sent  a  waterman  to  the  plaintiff  for  iron  on  trust,  and 
paid  for  it  afterwards.  He  sent  the  man  again  with  ready  money, 
who  received  the  goods  but  did  not  pay  for  them  ;  and  it  was 
ruled  that  the  sending  him  upon  trust  the  first  time  amounted  to 
giving  him  credit,  so  as  to  charge  the  defendant  upon  a  second 
contract  (^).     And  where  a  tradesman  in  the  country  had  in 


(/)  Per  Ashurst,  J.,  in  'Fenn  v.  Har^ 
riton,  3  T.  R.  760;  and  see  East  In- 
dia Company  v.  HtnsUi/,  1  Esp.  R. 
Ill ;  Pickering  v.  Busky  15  East,  45, 
407;  Bank  of  Scotland  v.  Watwn,  1 
Dow's  R.  45.  Alitcrj  if  no  directions 
were  given  not  to  warrant  the  horse, 
po^,  220. 

(in)  Woodin  v.  Butfordj  2  C.  &  M. 


391. 

(n)  Jordan  v.  Norton,  4  Mee.  &  W, 
155;  ante,  11,12. 

(o)  Per  Holt,  C.  J.,  Anon,  1  Show. 
95;  Southbyw,  Wiseman,  3  Keb.  6^5; 
Nickson  v.  Brohan,  10  Mod.  Ill; 
Pearce  v.  Roecrs,  3  Esp.  214;  Hiscox 
V.  Greentoooa,  4  Esp.  174. 

(p)  Hazard  v.  Trcadwell,  1  Stra. 
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several  instances  employed  A.  B.  as  his  agent,  to  purchase  goods 
on  credit  of  the  plain  tiff,  a  London  dealer,  it  was  held  that  A.  B. 
was  thereby  constituted  the  general  agent  of  the  country  trades- 
man, and  that  the  latter  was  liable  for  goods  which  A,  B,,  with- 
out orders,  had  subsequently  bought  as  for  the  defendant,  but 
had  appropriated  to  his,  the  agent's,  own  use  (q). 

But  where  a  servant  is  supplied  beforehand  by  his  master  with 
money  to  pay  over  to  a  tradesman,  with  whom  the  dealings  have 
always  been  on  ready  money  terms»  the  master  is  not  liable  if  the 
servant  do  not  pay  the  tradesman  (r).  So  where  the  latter  has 
invariably  been  paid  whenever  the  articles  amounted  to  a  certain 
small  sum,  the  master  is  not  liable  if  the  tradesman  allow  the 
account  to  remain  undischarged  until  it  amount  to  a  considerable 
sum ;  for  by  so  doing  the  latter  is  presumed  to  give  credit  to  the 
servant  («)•  And  where  the  master  is  in  the  habit  of  paying  ready 
money  for  articles  furnished  in  certain  quantities  to  his  &mily,  if 
the  tradesman  suffer. other  additional  goods  of  the  same  sort  to 
be  delivered,  without  informing  the  master,  or  satisfying  himself 
that  they  were  for  his  use,  when  in  fact  they  were,  not,  the 
master  shall  not  be  responsible  (t).  So  if  a  master  authorise  a 
tailor  to  make  two  suits  of  livery  a  year  for  his  servant,  and  the 
tailor  supply  one  suit,  and  at  the  desire  of  the  servant  supply 
plain  clothes  instead  of  the  other,  the  master  is  liable  only  for 
the  one  suit  of  livery  supplied  («). 

Where  the  servant  is  once  authorised  to  pledge  his  master's 
credit,  the  latter  is  liable,  although  he  subsequently  furnish  the 
servant  with  mcney  to  settle  the  demand,  which  he  omits  to 
do  {x). 

**  It  is,"  said  Lord  EHenborough^t/),  **  material  to  see  when 
the  money  was  given.  If  the  servant  was  always  in  cash  before 
hand  to  pay  for  the  goods,  the  master  is  not  liable,  as  he  never 


606.  The  principle  of  ihis  case  is 
correct :  scd  yy.  ivhethcr  one  solitary 
prior  recognised  dealing  on  credit  is 
sufficient  to  create  a  general  agency. 
See  Oiliman  v.  Ko6imon,  1  It.  &  M. 
227 ;  1  C.  &  P.  642,  S.  C. ;  ante,  214. 
Where  a  general  authority  to  a  clerk 
to  indorse  bills  may  be  inferred,  Pres- 
coU  V.  Fiinn,  2  Moo.  &  S.  18 ;  0  Bing. 
19,  S.  C,  and  an/f,  215,  n.  (d). 

(y)  Todd  V.  Robinson f  1  R.  &  M. 
217,226.  See  Whitchtad  v.  Ducketi, 
15  East,  400. 


(r)  See  per  Lord  Abingcr,  C.  B., 
Tlcmtfng  V.  Hector,  2  M.  &  W.  181. 

(s)  Stubbing  v.  Heintz,  Peake*s  R. 
47. 

(J)  Pearcev,  Rogers,  3  Esp.  R.  214. 

(ti)  Hunter  v.  Coutitess  Berkeley^ 
7C.  &  P.  413. 

(jr)  UayUmd's  case,  3  Salk.  234; 
Bolton  V.  Hiilersden,  1  Lord  Raym. 
225;  Comb.  450,  S.  C.  See  Chit, 
jun.  on  Bills,  197,  198,  S.  C. 

(y)  Rusby  V.  Scarlett,  5  £sp.  76. 
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authorised  him  to  pledge  his  credit ;  but  if  the  servant  was  not 
so  in  cash^  he  gave  him  a  right  to  take  up  the  goods  on  credit, 
and  I  think  he  would  be  liable,  as  the  servant  has  not  paid  the 
plaintiff,  though  he  might  have  received  the  money  from  the 
defendant  his  master." 

It  is  clear  that  the  circumstance  of  the  master  having  received 
the  goods,  or  the  benefit  of  the  servant's  contract,  \s  prima  facie 
evidence  of  his  responsibility,  and  renders  it  incumbent  on  the 
master  to  discharge  himself,  by  proving  that  the  servant  had  no 
authority  to  pledge  his  credit.  And  although  the  authority  given 
were  exceeded,  yet  the  master  may  become  liable  by  subsequently, 
for  a  moment  or  in  part,  recognizing  or  assenting  to  his  servant's 
contractor  act (z).  But  where  an  agent  has  exceeded  his  autho- 
rity in  wrongfully  pledging  the  goods  of  his  principal,  a  for- 
bearance on  the  part  of  the  latter  to  make  any  demand  on  the 
pledgee,  will  not  amount  to  an  acquiescence  in  the  pledge  so  as 
to  debar  the  principal  from  recovering  back  the  goods  (a). 

Whether  the  servant  be  invested  with  a  general  or  special 
authority,  the  master  is  not  bound  if  the  servant's  act  or  contract 
do  not  fall  within  the  general  purview  or  scope  of  his  powers, 
and  be  wholly  unconnected  with  the  business  intrusted  to  his 
direction.  For  instance,  a  domestic  servant,  never  employed  in 
any  other  capacity,  could  not  bind  his  master  by  purchasing 
goods  unconnected  with  domestic  use,  or  by  accepting  bills  of 
exchange  in  his  master's  name.  In  such  case  the  master,  never 
having  authorised  his  servant  to  transact  such  business  for  him, 
does  not  enable  the  servant  to  delude  the  public ;  and  therefore 
the  public  are  bound  to  inquire  into  the  authority  of  the  latter, 
if  the  master  has  done  no  act  accrediting  the  servant  as  his 
agent  (6). 

At  the  same  time  it  is  material  to  remark,  that  a  servant, 
though  employed  in  a  particular  business  only,  is  incidentally 
and  tacitly  allowed  to  bind  his  master  by  such  subordinate  acts 
as  are  necessary,  or  are  usually  done,  to  carry  into  effect  the 


(2)  Ward  V.  Evans,  3  Salk.  449 ;  (a)  Robtriton  v.  Kensingtoti,  5  M. 

2  Lord  Raym.  928,  S.  C;   Wilson  v.  &  U.  381. 

Poultery  Sira.  859 ;  Riaby  v.  ScarleUy  (b)  Paley,  139 ;  Fenn  v.  Uarriton, 
5  Esp.  77;  HovU  v.  Pack,  7  East,  3  T.  R.  757;  4  T.  R.  177,  S.  C; 
164, 166 ;  Paley *s  Pr.  and  Agent,  124,  Nickson  v.  Brohan,  1 0  Mod.  109.  Lia- 
ed.  1812;  Rimell  v.  Sampayo,  1  Car.  bility  of  shipowner  for  money  bor- 
ic P.  254;  4  m/.  510,  and  an/e,  312,  rowedhy\hemMUr,Thackeryr,IUQates, 
213.  1  M.  &  Rob.  79. 
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principal  act  to  be  performed  for  the  master ;  unless  such  pre- 
sumptive power  be  previously  expressly  negatived  by  the  latler  (c). 
Thus  if  a  servant  be  employed  to  sell  a  horse,  his  warranty  thereof 
will  bind  his  master,  unless  the  servant  was  particularly  ordered 
not  to  warrant  (d) ;  and  even  then  if  the  master  be  a  horse  dea- 
ler (e).  So  if  A,f  being  indebted  to  his  own  agent,  authorise  him 
to  receive  a  debt  due  from  C,  intending  that  the  agent  should 
thereout  pay  himself,  it  will  be  a  sufficient  payment  by  C.  if  he 
write  off  in  account  with  the  agent  so  much  of  the  debt  as  is  due 
to  the  agents  and  pay  the  remainder  of  the  debt  in  cash  to  A,  (/). 
But  a  servant  sent  to  deliver  a  horse  previously  sold,  and  to 
receive  the  price,  has  no  authority  to  warrant  such  horse  (^).  So 
the  act  of  a  son  in  taking  home  a  horse  without  receiving  a  war- 
ranty, contrary  to  the  orders  of  his  father,  is  not  binding  on  the 
latter  (k). 

Where  the  owner  of  a  boat,  which  was  accustomed  to  ply  for 
hire  and  to  carry  passengers  across  a  haven,  employed  a  servant 
for  that  purpose,  and  the  servant  on  one  occasion  received  a  pas- 
senger on  board,  and  carried  him  across  the  haven  near  the  line 
of  an  ancient  ferry,  and  paid  the  fare  over  to  his  master,  it  was 
held  that  the  servant  was  acting  at  the  time  in  the  course  of  his 
master's  service  and  for  his  benefit,  and  that  the  master  was  liable 
for  his  act,  and  would  have  been  liable  to  an  action  on  the  case 
for  such  act,  if  it  had  been  proved  to  have  amounted  to  an  in- 
vasion of  the  ferry  (t). 

An  agent  to  answer  particular  questions  is  not  bound  to  volun- 
teer statements  material  to  the  contract,  unless  he  be  also  in- 
vested with  authority  to  make  the  contract;  and  therefore, 
where  in  an  action  on  a  policy  of  insurance  effected  by  the  plain- 
tiff on  the  life  of  his  wife,  the  declaration  averred  that  the  plain- 
tiff had  made  statements  {inter  alia)  that  the  wife  was  not  afflicted 
with  any  disorder  which  tended  to  shorten  life,  and  that  she  had 
led  and    continued   to    lead  a   temperate  life ;   the  defendant 


(c)  Paley's  Pr.  &  Agent,  137,  146.  (g)  Woodin  v.  Burford,  2  C.  &  M. 

(rf)  Ante,2\7 ;  Helyear  v.  Hawke,  291. 

^Esp.  R,  72,75;  Alexander  v.  Gibson,  (A)  Jordan  v.  Norton,  4  M.  &  W. 

2  Cnmp.  555.     When  the  agent*s  ad-  155. 

mission  binds  the  principal,  id.;  Coates  (i)  Huzzey  v.  Field,  i  C;,  M.  &  R. 

V.  BainhridgCf  5  ding.  58 ;  2  M.  &  P.  435 ;  and  see  Mackenzie  v.  Macleod, 

142,  S.  C.  10  Ding.  385;  4  M.  &  Scott,  249, 

(e)  Ante,  217.  S.  C. ;  ante,  98. 

(Jf)  Barker  v.  Greenwood,  1  Jurist, 
541. 
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pleaded^  that  before  the  making  of  the  policy  the  wife  had  been 
afflicted  with  certain  disorders^  which  the  plaintiff  before  and  at 
the  time  of  the  making  of  the  policy  well  knew  ;  and  it  appeared 
that  the  wife  had  been  examined  at  the  insurance  office  and 
answered  several  questions  put  to  her^  but  did  not  apprise  the 
company  of  these  complaints^  and  the  jury  found  that  the  plain- 
tiff had  not  any  knowledge  of  her  having  had  these  disorders,  it 
was  held  that  the  wife,  not  being  the  general  agent  of  the  hus- 
band to  effect  the  policy,  but  only  sent  to  answer  particular 
questions,  her  knowledge  was  not  in  this  respect  the  knowledge 
of  the  husband  (k). 

The  usage  of  the  trade,  or  mode  of  transacting  business  in  that 
department,  in  which  an  agent  is  employed  to  act  for  his  prin- 
cipal, will,  in  the  absence  of  express  directions,  frequently  de« 
termine  a  doubt  as  to  the  liability  of  the  latter. 

Thus  an  agent  may  bind  his  principal  by  selling  goods  in  trade 
upon  a  reasonable  credit,  it  being  customary  to  dispose  of  goods 
on  such  terms.  Consequently,  the  principal  would  be  bound  by 
such  sale  (/).  So  where  an  insurance  broker,  or  other  mer- 
cantile agent,  has  been  employed  to  receive  money  for  another 
in  the  general  course  of  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  account 
with  the  principal,  and  to  credit  him  with  sums  which  he  may 
have  required  by  credits  in  account  with  the  debtors,  with  whom 
he  also  keeps  running  accounts,  and  not  merely  with  monies 
actually  received,  and  an  account  is  bond  fide  settled  according 
to  that  known  usage,  the  original  debtor  is  discharged,  and  the 
agent  becomes  the  debtor  {m). 

But  it  is  unusual  to  sell  stock  on  credit  (») ;  or  to  give  credit 
for  goods  sold  at  an  auction  (o) :  and  therefore  if  a  stock-broker 
or  an  auctioneer  act  in  opposition  to  the  custom  in  this  respect. 


(k)  Huckman  t.  Fernie,  3  M.  &  W. 
515,  518. 

(/)  Scott  V.  Surman,  Willes,  406; 
Houghton  V.  Mathews,  3  B.  &  P.  489 ; 
quay,  whether  a  factor  who  sells  goods 
on  credit,  without  disclosing  his  prin- 
cipal, has  authority  to  receive  payment 
from  the  vendee  before  the  period  of 
credit  has  elapsed,  so  as  to  make  such 
a  payment  without  the  knowledge  of 
the  principal  binding  on  him ;  it  seems 


that  there  is  a  custom  to  that  effect  in 
the  London  corn  market,  Heuch  v. 
Carrington,  5  Car.  &  Pa.  471 ;  1  Har. 
&  Wol.  306. 

(w)  Stewart  v.  Aberdein,  4  M.  &  W. 
228;  and  see  Gibson  v.  H^inter,  5  B. 
&  Ad.  96. 

'n)   Wiltshire  v.  Sims,  1  Camp.  258. 

[o)  Brown  v.  Staton,  2  Chit  H.  353 ; 
¥erran(Earl)  v.  Robinii,  2  C,  M.  & 
R.  152;  1  Gale,70,S.  C. 
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without  the  express  order  of  his  principal^  he  exceeds  his  au- 
thority. 

Agency  for  the  Sale  of  Goods  ( p). — By  a  modern  statute, 
the  law  relative  to  an  agent  for  the  sale  of  goods  is  placed  upon 
clear  and  equitable  grounds.  At  common  law  it  was  held  that 
an  agent  authorised  to  sell  goods  could  not,  although  the  ap- 
parent owner,  by  the  permission  of  his  principal,  pledge  the 
same  (9).  And  many  nice  and  difficult  questions  frequently 
occurred  as  to  the  relative  rights  and  liabilities  of  the  principal 
and  vendee  in  the  case  of  a  sale  by  an  agent  intrusted  with  the 
possession  of  goods,  or  with  the  external  indicia  of  a  property 
therein.  It  was  to  remedy  these  mischiefs  that  the  statute  6 
Geo.  IV.  c.  94,  (by  which  the  4  Geo.  IV.  c.  83,  is  amended,)  was 
passed. 

By  the  second  section  it  is  enacted,  that  any  person  intrusted 
with  and  in  possession  of  any  bill  of  lading,  India  warrant,  dock 
warrant,  warehouse-keeper's  certificate,  wharfinger's  certificate, 
warrant  or  order  for  the  delivery  of  goods,  shall  be  deemed  and 
taken  to  be  the  true  owner  of  the  goods  mentioned  in  the  docu« 
ment,  so  as  to  give  validity  to  any  contract  (r)  to  be  made  by 
such  person  for  the  sale  of  such  goods,  or  the  deposit  or  pledge 
thereof,  as  a  security  for  any  money  or  negociable  security  ad- 
vanced or  given  upon  the  faith  of  the  document ;  provided  the 
party  buying  or  taking  a  deposit  of  the  goods  had  710  notice  (s) 
that  the  person  intrusted  was  not  the  real  owner  thereof. 

The  third  section  provides,  that  if  the  pledge  be  taken  for  an 
antecedent  debt,  though  without  notice  that  the  person  intrusted 
as  aforesaid  was  not  the  real  owner  of  the  goods,  the  pledgee  shall 
acquire  the  right  or  interest  which  the  person  so  intrusted  pos- 
sessed against  his  principal  at  the  time  of  the  deposit ;  but  not 
any  better  right  or  title. 


(p)  As  to  the  signature,  kc.  of  a 
contract  for  the  sale  of  goods  by  an 
agent  under  the  statute  of  frauds,  see 

{q)  Martini  ▼,  ColeSy  1  M.  &  Selw. 
140,  493 ;  Graham  v.  Dysler,  6  id. 
Ij  14;  Queiroz  v.  Yruenian,  3  B.  & 
C.  842 ;  5  Dow.  &  11.  192,  S.  C. 

(r)  The  first  section  gives  a  lien. 
It  is  incumbent  on  a  defendant  seek- 
ing to  avail  himself  of  the  benefit  of 


the  second  section  to  prove  the  con- 
tract with  the  broker,  Evans  v.  Tme* 
many  2  B.  &  Ad.  886. 

{s)  That  is,  either  from  a  direct 
communication  to  him  of  the  fact,  or 
from  a  knowledge  of  circumstances 
which  must  have  induced  him,  as  a 
reasonable  man,  to  arrive  at  that  con- 
clusion. Per  Lord  Tenterden  at  Nisi 
Frius,  Eoaiu  v.  Truetuany  1  M.  &  R. 
10;  S  B.  &  Ad.  886,  S.  C. 
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By  the  fourth  section  it  is  provided,  that  any  person  may 
contract  with  an  agent  intrusted  {t)  with  any  goods,  or  who  is  the 
consignee  thereof,  for  the  purchase  of  such  goods,  and  may  re- 
ceive the  same,  and  pay  for  the  same  to  such  agent ;  and  such 
contract  and  payment  shall  bind  the  owner,  although  the  pur- 
chaser was  aware  of  the  agency ;  provided  the  contract  and  pay- 
ment be  made  in  the  usual  and  ordinary  course  of  business,  and 
the  purchaser,  at  the  time  of  the  sale  or  payment,  had  no  notice 
that  the  agent  was  not  authorised  to  sell  the  goods  or  receive  the 
purchase  money. 

The  fifth  section  provides,  that  a  party  who  takes  a  deposit  or 
pledge  of  the  goods,  or  such  document  as  aforesaid,  from  the 
factor  or  agent,  with  knowledge  of  the  agency^  shall  acquire  the 
rights  which  the  agent  then  had  with  regard  to  the  goods,  but 
not  any  better  interest  or  power  (tt). 

By  the  sixth  section  it  is  enacted,  that  nothing  contained  in  the 
act  shall  prevent  the  true  owner  from  demanding  and  recovering 
the  goods  from  his  factor  or  agent  before  such  sale  or  deposit  by 
him ;  or  from  recovering  the  price  from  the  vendee,  subject  to 
any  right  of  set  off  on  the  part  of  the  latter  against  the  factor  or 
agent  (x) ;  or  from  recovering  the  goods,  if  pledged,  upon  re- 
payment of  the  money  or  restoration  of  the  negociable  security 
advanced,  and  upon  payment  of  such  further  sum  of  money, 
or  on  restoration  of  such  other  negociable  security,  if  any,  as 
may  have  been  advanced  or  given  by  the  factor  or  agent  to  the 
owner ;  or  on  payment  of  a  sum  of  money  equal  to  the  amount ; 
nor  to  prevent  the  owner  from  recovering  from  the  party  the 
balance  of  the  produce  of  the  sale,  deducting  the  amount  of  the 
money  or  negociable  security  advanced :  provided,  that  in  case 
of  the  bankruptcy  of  the  factor  or  agent,  the  owner  of  the  goods 


(I)  A  wharfinger^  who  received  flour 
in  that  capacity,  and  without  any  au- 
thority to  sell,  is  not  within  this  pro- 
TisioD,  although  he  Was  in  the  habit 
of  doing  business  as  a  flour  factor, 
Monk  V.  Whittenbury,  2  B.  &  Ad. 
484;  1  M.  &R.81,S.C. 

A  bill-broker  has  no  authority  to 
deposit  bills  received  by  him  for  the 

f>urpose  of  discounting,  as  a  security 
or  an  advance  to  himself,  or  for  money 
previously  due  to  him,  Haynes  v.  JFoi- 
ter,  9  C.  &  M.  237;  4  Tyr.  65,  S.  C. 


(tt)  See  Fletcher  v.  Heath,  7  B.  & 
C.  517;  Blandjf  v.  Allan,  3  C.  &  P. 
447;  Taylor  v.  Trueman,  M.  &  M. 
453.  Tlie  right  of  the  agent  to  make 
a  pledge  under  this  act  depends  upon 
the  question  whether,  upon  the  face 
of  the  whole  account  between  them, 
the  principal  is  indebted  to  the  factor, 
Robertson  v.  Kensington ^  5  M.  &  R. 
381. 

(x)  See  Baring  v.  Corritf  2  B.  & 
Aid.  137. 
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SO  pledged  and  redeemed  shall  be  held  to  have  discharged  pro 
tanto  the  debt  due  by  him  to  the  bankrupt's  estate. 

In  the  case  of  Thomson  v.  Davenport  ( y),  the  general  rules 
in  regard  to  the  liability  of  the  principal  in  the  case  of  the  sale 
of  goods  by  his  agent,  were  fully  explained  by  the  court.  It 
there  appeared  that  at  the  time  of  making  a  contract  of  sale,  the 
party  buying  the  goods  represented  that  he  was  buying  them  on 
account  of  persons  resident  in  Scotland^  but  did  not  mention  their 
names ;  and  the  seller  did  not  inquire  who  they  were,  but  after- 
wards debited  the  party  who  purchased  the  goods.  And  it  was 
held  that  the  seller  might  afterwards  sue  the  principals  for  the 
amount.  And  Lord  Tenterden^  C.  J.  observed,  *^  I  take  it  to  be 
a  general  rule,  that  if  a  person  sells  goods,  (supposing  at  the  time 
of  the  contract  he  is  dealing  with  a  principal,)  but  afterwards 
discovers  that  the  person  with  whom  he  was  dealing  is  not  the 
principal  in  the  transaction,  but  agent  for  a  third  person,  though 
he  may  in  the  meantime  have  debited  the  agent  with  it^  he  may 
afterwards  recover  the  amount  from  the  real  principal  {z);  sub* 
ject,  however,  to  this  qualification,  that  the  state  of  the  account 
between  the  principal  and  the  agent  is  not  altered  to  the  prejudice 
of  the  principal.  On  the  other  hand,  if  at  the  time  of  the  sale 
the  seller  knows,  not  only  that  the  person  who  is  nominally  deal« 
ing  with  him  is  not  principal,  but  agent,  and  also  knows  who  the 
principal  really  is,  and  notwithstanding  all  that  knowledge  chooses 
to  make  the  agent  his  debtor,  dealing  with  him,  and  him  alone  ; 
then,  according  to  the  case  of  Addison  v.  Gandassequi,  4  Taunt. 
574,  and  Paterson  v.  Gandassequi,  15  East,  62,  the  seller  cannot 
afterwards,  on  the  failure  of  the  agent,  turn  round  and  charge  the 
principal,  having  once  made  his  election  at  the  time  when  he  had 
the  power  of  choosing  between  the  one  and  the  other.  The 
present  is  a  middle  case.    At  the  time  of  the  dealing  for  the 


(y)  9  B.  &  C.  78 ;  4  Man.  &  R.  1 10. 

(z)  There  can  be  no  doubt  that  the 
principal  is  penonalU/  liable  upon  any 
contract  of  his  agent,  if  made  within 
the  scope  of  the  authority  given,  or 
subsequently  recognized,  although  the 
agent  made  the  bargain  in  his  own 
name,  and  appeared  at  tlie  time  to 
act  for  himself,  so  that  in  foci  the 
principal  could  not  have  beeen  trusted, 
or  his  credit  or  responsibility  regarded 
or  required  at  the  time  of  the  bargain. 


See  Paterson  v.  Gandassequi,  15  East, 
67;  Raillony.  Ho<lgfon,4  Taunt 576, 
note;  Babinson  v.  Uleadow,  2  Bing. 
N.  C.  161,  162  ;  and  Cothay  v.  Fen- 
nell,  10  B.  &  C.  671,  j)€r  Cur.  And 
in  Nelson  v.  Powell,  3  Doug.  410,  the 
principal  was  held  to  be  liable,  al- 
though the  vendor  had  debited,  and 
received  monies  on  account  from,  the 
agent,  and  the  principal  had  remitted 
money  to  the  agent  to  discharge  the 
balance.    a*..u   ^7. />y/r./^' 
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goods^  the  plaintiffs  were  informed  that  M'Kune,  who  came  to 
them  to  buy  the  goods^  was  dealing  for  another ;  that  is,  that 
he  was  an  agent,  but  they  were  not  informed  who  the  principal 
was.  They  had  not  therefore,  at  that  time,  the  means  of  making 
their  election.  It  is  true  that  they  might,  perhaps,  have  obtained 
these  means  if  they  had  made  further  inquiry ;  but  they  made  no 
further  inquiry.  Not  knowing  who  the  principal  really  was,  they 
had  not  the  power  at  that  instant  of  making  their  election.  That 
being  so,  it  seems  to  me  that  this  middle  case  falls  in  substance 
and  effect  within  the  first  proposition  which  I  have  mentioned, 
the  case  of  a  person  not  known  to  be  an  agent ;  and  not  within 
the  second,  where  the  buyer  is  not  merely  known  to  be  agent, 
but  the  name  of  his  principal  is  also  known.  There  may  be 
another  case,  and  that  is  where  a  British  merchant  is  buying  for 
di  foreigner.  According  to  the  universal  understanding  of  mer- 
chants, and  of  all  persons  in  trade,  the  credit  is  then  considered 
to  be  given  to  the  British  buyer,  and  not  to  the  foreigner." 

A  broker  or  agent  cannot,  without  the  assent  of  his  principal, 
delegate  his  authority  to  another  (a).  Nor  can  any  employment 
of  skill  and  discretion  be  deputed  to  another.  Thus  a  valuation 
to  be  made  by  A,  is  not  good  if  made  by  A.s  clerk  (b). 

4.  Of  the  Bight  of  Action  of  the  PrincijmL — As  the  contract 
of  the  agent  is  in  law  the  contract  of  the  principal,  the  latter 
may  come  forward  and  sue  thereon,  although  the  agent  acted 
under  a  del  credere  commission,  and  the  principal  were  not  known 
to  the  other  contracting  party  at  the  time  the  agreement  was 
made,  and  the  agent  acted  as  and  appeared  to  be  the  prin- 
cipal (c).  And  the  power  of  the  agent  to  claim  and  enforce  pay- 
ment, &c.,  is  subservient  to  the  rights  of  the  principal ;  and 
therefore  if  the  principal  or  true  owner  of  the  goods  sold  by  the 
agent  (i/)  has  interfered,  and  has  required  or  obtained  a  com- 
pletion of  the  contract  with  himself  personally,  the  agent's  right 


(a)  Paley,  128;  Hendenon  v.  fiame- 
waUy  1  Y.  &  J.  387. 

iff)  Es$  V.  TnucoU,  U  M.  &  W. 
385,  unless  expressly  assented  to, 
which  is  in  fact  another  agreement. 
So  if  an  arbitrator  award  that  repairs 
shall  be  done  to  the  satisfaction  of  a 
third  party,  the  award  will  be  bad, 
Tomlin  ▼.  Mayor  of  Fordwichf  5  Ad. 
&  K.  147. 

(c)  Scrimshire  v.  Alderton^  Stra. 
1 182 ;  The  DukeofNtnfoik  v.  Worthy, 

Q 


1  Camp.  337  ;  Morris  v.  Cleasby,  1 
M.  &  Selw.  579,  &c.,  per  Cur, ;  Bic- 
kerton  v.  Bttrrellf  5  M.  &  Selw.  390, 
391,  per  Ahhoii,  J . ;  Cot  hay  v.  Fen- 
neU,  10  B.  &  C.  671 ;  Hornby  y.  Lacy, 
6  M.  iN:  Selw.  1C6.  See  Paley,  ^95  ; 
and  the  statute  6  Geo.  4,  as  to 
agency  on  sale  of  goods,  ante,  222 ; 
and  Battable  v.  Pook,  1  C,  M.  & 
R.  413;  5Tyr.  lll.S.  C. 

{d)  Dickenson  v.  Naul,  4  B.  &  Ad. 
638 ;  1  Nev.  &  M.  721,  and  post,^30. 
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of  action  ceasesi  although  he  has  not  expressly  disclaimed  \i(e). 
But  the  implied  superior  right  of  action  of  the  principal  in  his 
own  name  is  merged,  if  he  permit  his  agent  to  contract  per« 
sonally  or  for  him  under  seal^  in  a  matter  within  the  scope  of  the 
agent's  authority.  In  this  instance  the  remedy  is  only  upon  the 
higher  security,  and  in  the  name  of  the  agent  with  whom  the 
covenant  was  entered  into  (/). 

But  it  would  be  unjust  to  permit  the  principal  to  interfere  and 
sue  the  debtor  to  his  prejudice,  in  those  instances  in  which  the 
debtor  had  innocently,  and  in  ignorance  of  the  claim  of  the  prin- 
cipal, dealt  with  the  agent,  he  being  a  factor,  upon  the  suppo- 
sition that  Affwas  the  principal ;  a  character  which  he  was  allowed 
by  his  employer  to  assume,  by  having  the  possession  of  the  goods, 
or  being  intrusted  with  the  indicia  of  property  therein.  If, 
therefore,  the  defendant  has  credited  and  acquired  a  8et-ofF(^) 
against  the  agent  under  such  circumstances,  before  the  principal 
interposed,  the  latter  will  be  affected  and  bound  by  the  set-off 
in  the  same  manner  as  the  agent  would  be  were  he  the  plaintiff 
on  the  record.  But  this  doctrine  seems  not  to  apply  where  the 
agent  is  a  mere  broker,  not  having  the  possession  of  or  being 
intrusted  with  the  goods  (A).  A  payment  to  the  agent  allowed 
to  act  in  his  own  name,  where  it  was  not  known  that  another 
person  was  the  principal,  is  valid;  and  where  the  payment  is  made 
to  the  agent  as  such,  according  to  the  terms  of  the  contract,  and 
in  the  usual  course  of  business,  the  principal,  if  he  has  not 
previously  required  payment  to  himself  only,  shall  be  bound 
thereby  (i). 


(e)  Dickenton  ?.  Naul,  4  B.  &  Ad. 
638;  1  Nev.  &  M.  721,  2Jid  post, 
230  ;  Coppin  v.  Walker,  7  Taunt 
237.  The  rule  may  be  otherwise 
where  the  balance  of  accounts  between 
the  principal  and  agent  is  in  favour 
of  the  latter,  and  he  claims  the  money, 
see  Hornby  v.  Lacy,  6  M.  &  Selw. 
166 ;  Paley,  243. 

(J)  Schack  V.  Anthony,  1  M.  & 
Selw.  575 ;  Berkeley  v.  Hardy,  5  B. 
&  C.  355 ;  8  D.  &  R.  102,  S.  C. ; 
Courtenay  v.  Fisher,  4  Bing.  4. 

(g)  George  v.  Claggett,  7  T.  R. 
359  ;  Peake,  Ad.  C.  131 ;  Waring  ▼. 
Favenck,  1  Camp.  85 ;  Farebrolher  v. 
Sitnmons,  5  B.  &  Aid.  335  ;  Westwood 
V.  Bell,  Holt's  N.  P.  R.  124  ;  Carrv. 
Hinchcliff;  4  B.  &  C.  547 ;  7  D.  &  R. 


42,  S.  G.  See  the  statute  6  Geo.  4, 
ante,  222 ;  post,  tit.  Set-Of. 

(A)  Baring  v.  Corrie,  2  B.  &  Aid. 
137 ;  statute  6  Geo.  4,  ante,  223. 

(t^  Post,  Index,  Payment ;  6  G.  4, 
cited  ante,  223,  A  payment  of  cash 
to  a  traveller  who  collects  orders  in  the 
country  binds  the  principal,  but  not  a 
payment  in  other  goods,  Howard  ▼. 
CA^an,  4  C.  &  P.  508.  In  Heisch 
V.  Carrington,  1  Harr.  &  Woll.  306, 
it  was  doubted  whether  a  factor,  who 
sells  goods  on  credit  without  dis- 
closing his  principal,  has  authority  to 
receive  payment  from  the  vendee  be- 
fore the  period  of  credit  has  elapsed, 
so  as  to  make  such  a  payment  witli- 
out  the  knowledge  of  the  principal 
binding  on  him. 
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If  an  agent  employed  to  sell  coals,  make  a  bargain  in  his  own 
name  with  a  tradesman  to  furnish  him  with  coals  on  credit,  for 
which  in  return  he  is  to  receive  goods  on  credit,  and  the  coals 
and  the  goods  be  both  delivered,  the  real  owner  and  seller  of  the 
coals  may  recover  the  price  of  the  tradesman,  if  his,  the  real 
owner's  name,  be  in  the  tickets  sent  with  the  coals;  because  the 
tradesman  having  such  tickets  is  bound  to  inquire  into  the  nature 
of  the  agent's  situation,  and  should  not  continue  to  treat  him 
as  principal  (k). 

5.  When  the  Agent  is  PersanctUy  liable, — Upon  the  principle 
that  the  contract  of  an  agent  is  the  contract  of  the  principal,  an 
agent  is  not  liable  upon  an  agreement  which  he  makes  in  his  re- 
presentative capacity :  provided  he  do  not  personally  contract  or 
expressly  pledge  his  own  credit,  by  concealing  his  principal  or 
otherwise;  and  provided  he  do  not  so  far  exceed  his  powers  as 
to  render  his  principal  irresponsible  (Z).  But  it  should  seem 
that  if  a  person  contract  as  agent  for  a  third  party,  having  in  fact 
no  authority  to  do  so,  he  may  be  sued  personally ;  but  then  it 
must  be  shown  that  he  acted  without  authority,  or  evinced  mala 
fides  (m).  Thus  if  A*  employ  B.  to  work  for  C.  without  war- 
rant from  C,  A.  is  liable  to  pay  for  it(n).  In  Polhill  v. 
Walter  (o),  it  appeared  that  a  bill  was  presented  for  acceptance 
at  the  office  of  the  drawee  when  he  was  absent ;  Walter,  who 
lived  in  the  same  house  with  the  drawee,  being  assured  by  one 
of  the  payees  that  the  bill  was  perfectly  regular,  was  induced  to 
write  on  the  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  believing  that  the  acceptance  would  be  sanctioned,  and 
the  bill  paid  by  the  latter.  The  bill  was  dishonoured  when  due, 
and  the  indorsee  brought  an  action  against  the  drawee,  and,  on 
proof  of  the  above  facts,  was  nonsuited.  The  indorsee  then  sued 
Walter  for  falsely,  fraudulently,  and  deceitfully  representing 
that  he  was  authorised  to  accept  by  procuration :  and  on  the  trial 
the  jury  negatived  all  fraud  in  fact.     It  was  held,  notwith- 


(*)  Prait  V.  Willesf,  2  C.  &  P.  350. 

(/)  See  Palev,  251,  Sec  ;  1  Chit. PI. 
6th  ed.  34;  3  Chit.  Com.  L.  211,  &c.; 
Patenon  v.  Gandatteguif  15  £a8t,  62; 
Spittle  y.  Lavemier,  5  Moore,  276, 
ptrntt  229 ;  M' Brain  v.  Fortune^  3 
Camp.  317.  Mere  bearer  of  money 
DOt  liable ;  Cdei  v.  Wright,  4  Taunt. 
198.  And  as  to  the  persons  who  may 
in  general  be  sued  for  money  received 


by  them  as  agents,  &:c.,  seepostf  Index, 
money  had  and  received;  1  Chit  PI. 
6th  ed.  34,  36;  and  see  Peanon  v. 
Graham,  2  Nev.  6l  P.  636. 

(m)  Wilson  ▼.  Barthrop,  2  M.  & 
W.  863 ;  1  Jurist,  949,  S.  C. 

(«)  See  per  Holt,  C.  J.,  Holt's  R. 
309;  2M.&W.  218. 

(o)  Polhill  V.  Walter,  3  B.  &  Ad. 
114. 
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standing,  that  Walter  was  liable,  because  the  making  of  a  repre- 
sentation which  a  party  knows  to  be  untrue,  and  which  is  intended 
or  is  calculated,  from  the  mode  in  which  it  is  made,  to  induce 
another  to  act  on  the  faith  of  it,  so  that  he  may  incur  damage,  is 
a  fraud  in  law ;  and  that  Walter  must  be  considered  as  having 
intended  to  make  such  representation  to  all  who  received  the 
bill  in  the  course  of  its  circulation;  but  the  court  held  that 
Walter  could  not  be  charged  as  acceptor  of  the  bill,  because  no 
one  can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is 
addressed,  unless  he  be  an  acceptor  for  honour. 

If  an  agent,  by  deed  under  his  own  hand  and  seal,  covenant 
''  for  himself,  his  heirs,  &c/'  for  the  act  of  another,  he  is  per« 
sonally  liable  upon  his  covenant,  although  he  describe  himself 
in  the  deed  as  covenanting  ^'  for  and  on  the  behalf*'  of  another 
person  (j9).  So  where  the  defendant,  by  a  written  agreement, 
expressed  to  be  made  by  himself  "  on  behalf  of  A.B.  of  the  one 
part,'*  and  the  plaintiff  of  the  other  part,  stipulated  that  he  (the 
defendant)  would  execute  to  E.  (the  plaintiff)  a  lease  of  certain 
premises,*'  which,  as  it  was  proved,  belonged  to  A.  B.;  Best, 
C.  J.,  held  that  the  defendant  was  personally  liable ;  observing, 
that  there  was  no  distinction  between  deeds  and  parol  agree- 
ments in  this  respect  (q).  So  if  brokers  on  selling  goods  send 
in  invoices,  or  bought  and  sold  notes,  in  their  own  names  as 
sellers,  they  may  be  sued  personally,  and  parol  evidence  would 
be  inadmissible  on  their  behalf  to  show  that  they  sold  as  agents 
for  third  parties  (r).  So  where  it  appeared  that  the  solicitor  of  the 
London  creditors  of  a  bankrupt  in  the  country  wrote  to  jB.,  the 
solicitor  of  the  country  creditors  of  the  same  bankrupt,  the  follow- 
ing letter : — "  I  am  willing,  on  behalf  of  the  London  creditors,  to 
bear  two-thirds  of  the  expense  of  Me8srs.J3.andJ?.,or8uch  bar- 
rister  as  you  may  think  fit,  for  resisting  Mr.  K,*s  proof  under  the 
commission,  and  of  investigating  the  accounts  of  the  assignees, 
at  the  meeting  on  the  18th  instant.  I  hereby  undertake  to  bear 
and  pay,  on  behalf  of  these  creditors,  two  thirds  of  the  expenses 


(  d)  Jppleton  V.  Binks,  5  East,  148. 
In  Hancock  v.  Hodgton,  12  Moo.  504, 
4  Ding.  269,  S.  C,  it  was  held,  upon 
the  construction  of  a  deed  for  the  pur- 
chase of  mines  for  a  company,  that 
the  directors  (the  defendants)  were 
personally  liable  for  the  purchase- 
money  after  a  given  period,  though 
they  desci-ibed  themselves  ^*  as  di- 
rectors on  behalf  of  the  company," 


and  the  money  was  to  be  paid  "  out 
of  the  monies  to  be  raised  within  a 
certain  )>eriod,  &c." 

{q)  Norton  v.  Herronf  1  R.  &  M. 
229 ;  1  C.  &  P.  648,  S.  C.  See  Spittle 
V.  Lavender^  5  Moore,  278. 

(r)  Jones  v.  IMtledale^  1  Nev.  &  P. 
677;  Magee  v.  Atkinsonf  2  Mee.  & 
W.  4i0,ante,  106. 
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incident  thereto  accordingly  ;''  and  the  meeting  being  afterwards 
adjourned.  A,  wrote  to  JL  another  letter,  in  which  he  said,  **  I 
shall  have  no  objection  to  bear  as  before  the  proportion  of  ex- 
pense of  the  barrister  attending  the  meeting  stated  in  your  letter." 
It  was  held  that  A.  was  personally  liable  for  the  proportion  of 
the  expenses  (r).  And  where  the  solicitors  of  the  assignees  of  a 
bankrupt  tenant,  upon  whose  lands  a  distress  had  been  put  by 
the  landlord^  gave  the  following  written  undertaking : — "  We, 
as  solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord 
his  rent,  &c.,"  it  was  decided  that  they  were  personally  liable  («). 
Holroyd,  J.  observed,  that  if  the  defendants  were  not  liable, 
nobody  was  bound  by  the  undertaking;  it  being  clear  that  the 
assignees  were  not  bound.  And  if  the  attorneys  on  both  sides,  on 
an  indictment  against  a  parish  for  not  repairing  a  road,  enter  into 
an  agreement,  in  which  one  attorney  **  on  the  part  of  the  parUh 
agrees  to  pay  the  costs,"  this  is  considered  a  personal  engagement 
on  the  part  of  such  attorney  {t).  And  an  attorney  who  in  writing 
''  personally"  undertakes  that  a  record  shall  be  withdrawn,  and 
costs  paid  in  a  cause  in  which  he  is  concerned  for  another,  is 
liable  to  be  sued  upon  such  engagement  (u).  In  such  case,  the 
attorney  could  not  be  considered  a  surety,  for  his  client  was  not 
bound  by  the  arrangement.  An  attorney  in  a  cause  is  not,  how- 
ever, personally  liable  to  a  witness  whom  he  subpoenas  for  his 
expenses  (jt).  If,  however,  the  instrument  evinces  an  intention 
that  the  agent  should  not  be  liable,  he  is  not  responsible,  though 
words  are  used  which,  per  se,  might  render  him  so.  Therefore, 
where  A.,  an  auctioneer,  being  employed  by  JB.  to  sell  an  estate 
belonging  to  him,  entered  into  and  signed  an  agreement  with  C. 
for  the  purchase,  in  his  own  name,  as  agent  of  B.;  and  B.  shortly 
afterwards  signed  it,  and  added,  **  I  hereby  sanction  this  agree* 
ment,  and  approve  of  ^.'s  having  signed  the  same  on  my  behalf  ;'* 
it  was  held  that  ^.  was  not  personally  responsible  (y).  The 
court  considered  that  the  agreement  of  A .,  and  the  ratification 
thereof  by  B,,  formed  but  one  transaction,  and  manifested  an 
understanding  by  all  parties  that  A  •  was  not  personally  liable ; 


(r)  HaUv.Athunt,  1  C.  &  M.714.  (n)  Iveton  v.  Cmington^  1  B.  &  C. 

(f)  Bwrrd  v.  JoncM,  3  B.  &  Aid.  47.  160  ;   9  D.  &  IL  307,  S.  C. ;  Proisrf 

SeoSpUilev.  Lavender,  b  Moo.  278.  v.  AUeuyGovf,  11.  117;    Bedhead  v. 

Solicitor  not  in  general  liable,  Uarlop  Cator,  1  Stark.  R.  14. 

V.  Jucke$,2M.  &Selw.  439.  (x)  Rabins  y.  Bridge^  3  M.  &  W. 

(0  Watwn  T.  MurreUj  1  C.  S(  P.  1 14 ;  6  Dowl.  P.  C.  140. 

307.  (y)  Spittle  v.  Lavender,  5  Moo.  978. 
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independently  of  the  instrument  signed  by  A.  being  of  itself 
open  to  such  construction. 

So  where  a  British  merchant  is  effecting  a  purchase  for  a 
foreign  principal^  the  credit  is  always  considered  as  given  to  the 
former  and  not  to  the  foreigner  («). 

6*  When  an  Agent  may  me. — ^A  servant  or  agent  cannot 
««i6upon  a  contract  entered  into  by  him  in  that  character  (a), 
unless  he  has  some  beneficial  interest  in  its  completion^  in 
respect  of  commission,  or  otherwise,  or  a  special  property  or 
interest  in  the  subject-matter  of  the  agreement;  as  in  the 
cases  of  a  factor,  or  broker  ifi) ;  or  a  carrier,  or  a  warehouse- 
man (c);  or  an  auctioneer  (ef);  or  other  similar  agent  acting 
for  reward,  or  having  a  special  property  or  interest,  and  not 
being  a  mere  servant  (e).  These  may  sue,  unless  the  principal 
or  real  owner  (/)  elect  to  bring  the  action  in  his  own  name, 
but  the  agent  sues,  subject  to  any  set  off  against  the  principal. 
And  if  an  agent  or  servant  appear  to  be  the  principal,  and  act  as 
such,  and  become  personally  responsible  on  the  contract,  he  may 
sue  in  his  own  name  thereon ;  for  his  responsibility  gives  him 
an  interest  in  the  contract  or  transaction,  and  forms  a  considera- 
tion for  the  contract  with  or  promise  to  him  {g). 

It  has  also  been  decided,  that  if  an  agent  purchase  goods  for  a 


{z)  Ante,  225. 

(a)  1  Chitly,  PI.  6th  ed.  7.  Tlius 
the  mere  treasurer  of  commissioners 
contracting  for  them,  Pigott  v.  Thomjp- 
toftf  3  B.&  P.  147;  or  tne  mayot  or  a 
corporation  contracting  for  the  corpo- 
rate body,  Broicn  v.  Morris,  2  Taunt. 
374,  cannot  sue  in  his  own  name.  Nor 
can  the  captain  of  a  ship  sue  on  an 
tmp/ted contract  for  demurrage,  Brown- 
ker  V.  Scott,  4  Taunt.  1  ;  JEvans  v. 
Forster,  1  B.  &  Ad.  118.  Policy 
Broker,  1  Chitty,  PI.  6th  ed.  7,  and 
hole  (n). 

(6)  Sadler  y.  Leigh,  4  Camp.  195; 
Morrig  v.  CUasby,  1  M.  &  Selw.  581; 
Atkinson  v.  Hamber,  2  £sp.  R.  493. 
When  a  broker  signing  the  sale  note 
for  the  vendee  cannot  sue  him  for  not 
accepting  the  goods,  see  Rayner  v. 
Linthame,  R.  Sc  M.  325 ;  2  C.  &  P. 
124,  S.C. 

(c)  Seeper  Lord  Ellenborougb,  Mar- 
tini V.  Colet,  1  M.  &  Selw.  147. 

(d)  WiUiam  y.  MiUington,  1  Hen. 


Bla.  81 ;  see  Coppin  v.  Walker,  7 
Taunt.  237 ;  2  Marsh.  497, 501,  S.  C. ; 
Farebrothcr  v.  Simmons,  5  B.  &  Aid. 
333 ;  per  Dennian,  C.  J.,  Dickenson  v. 
JVi/tt/,  4  B.  &  Ad.  638 ;  1N.&M.721, 
S.  C,  and  infra,  note  (/). 

(e)  Gardiner  v.  Davies,  2  C.  &  P. 
49;  Joseph  v.  Knox,  3  Camp.  320; 
Langstroth  v.  Toalmin,  S  Surk.  R. 
147 ;  Garrett  v.  Handley,  4  B.  &  C. 
666 ;  7  D.  &  R.  144,  S.  C;  Dancer 
y,  HastinM,  4  Bing.  2. 

(/)  Dickenson  v.  Naul,  1  N.  &  M. 
721 ;  4  B.  &  Ad.  638.  There  an  auc- 
tioneer was  employed  by  a  supposed 
executrix  to  sell  goods  of  the  testator, 
but  the  real  executrix  claimed  the 
money  before  payment  from  the  pur- 
chaser :  it  was  held,  that  the  auctioneer 
could  not  afterwards  sue  the  bu^er, 
Uiough  the  latter  expressly  promised 
payment  on  being  allowed  to  remove 
the  goods. 

(g)  Supra,  note  (c). 
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principal,  and  by  his  authority,  but  in  his  (the  agent's)  own 
name,  and  state  to  the  vendor  (C  D.)  that  there  is  an  unnamed 
principal ;  and  the  agent  under  the  same  authority  agree  to  re- 
sell the  goods ;  the  agent  may,  in  his  own  name,  sue  the  vendor, 
(C.  D.,)  for  the  non-delivery  of  the  goods ;  although  the  prin- 
cipal renounced  the  contract,  and  by  a  subsequent  arrangement 
between  the  agent  and  principal,  the  latter  was  to  have  no  inte- 
rest therein  (A). 

A  pUdntiflP  who  has  professedly  made  a  contract  as  (igent  for  a 
third  person,  cannot  sue  thereon  as  a  principal,  without  giving 
notice  to  the  defendant,  before  the  action  be  brought,  that  he 
(the  plaintiff)  is  the  party  really  interested  (t)» 

2. — Op  Contracts  as  they  relate  to  Partners  (A). 

I.  Of  the  Formation  of  a  Partnership. 

1.  As  between  the  parties  themselves. 
S.  As  regards  the  public. 

II.  What  Contracts  by  one  Partner  during  the  Partner- 

ship bmd  the  Firm. 

III.  Of  the  Dissolution  of  a  Partnership;  and  of  Con- 

tracts subsequently  made. 

I.  Of  the  Formation  of  a  Partnership. 

1.  Of  a  partnership  as  between  the  parties  themselves. — It  is 
proposed  to  consider  under  this  division  those  cases  in  which  an 
actual  partnership  may  arise  between  parties  in  reference  to  each 
other,  without  regard  to  the  instances  in  which  they  may  be 
liable,  in  consequence  of  their  acts,  to  the  public,  as  partners^ 
although  no  partnership  has  in  reality  been  formed  between 
them. 

A  partnership  may  be  created  by  deed,  or  by  writing  not  under 
seal,  or  it  may  esist  by  parol  contract ;  but  a  parol  agreement  for 
the  continuance  of  a  partnership  beyond  the  term  of  one  year, 
would  be  inoperative  under  the  statute  of  frauds,  ^J9  Car.  2,  c.  3, 
8. 4(/).  Nor  will  effect  be  given  to  an  agreement  to  form  a  partner- 
ship for  the  purpose  of  carrying  into  operation  illegal  transac- 


(h)  Short  ▼.  Spackman,  2  6.  &  Ad.  Watson's,  Montagu's,  and  Collier's 

692.  Treatises  on  Partoership;  3  Chitty's 

(i)  Bkkerton  v.  Burrell,  5  M.  &  Sel.  Cora.  L.  225 ;  Selw.  N.  P.  Partners, 

383.  (0    See  poitf  Index,  tit.   Fraudti 

{k)  See  Vin.  Ab.  Partners ;  Gow's,  Statute  of;  ante,  67. 
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t]ons(m);  nor  can  an  action  be  maintained  for  the  breach  of  an  agree- 
ment to  become  a  partner,  without  proof  of  the  specific  terms  of 
the  intended  partnership  (n).  And  it  seems  that  equity  will  not 
decree  the  specific  performance  of  a  contract  for  a  partnership, 
however  perfect  such  contract  may  be,  but  will  leave  the  party  to 
his  remedy  at  law ;  at  least  in  those  cases  in  which  the  other  party 
might  immediately  dissolve  the  partnership  if  formed  (o).  But 
where  a  person  who  was  a  partner  in  a  firm  already  created, 
upon  specific  terms,  agreed  that  the  plaintifi*  should  be  received 
as  a  partner  in  the  concern  as  to  a  certain  share  thereof,  the 
court  held  that  an  action  for  not  causing  the  plaintifi*  to  be  re- 
ceived as  such  partner  was  maintainable ;  and  attached  no  weight 
to  the  objection  made  by  the  defendant,  that  there  was  not  a 
sufficient  degree  of  certainty  in  the  terms  of  the  agreement  (p). 
A  partnership  is,  in  general,  constituted  between  individuals  by 
an  agreement  between  them  to  share  the  profits  and  losses  of 
their  joint  undertaking,  either  in  a  general  or  particular  concern. 
And  it  seems  that  the  right  to  participate  in  profits,  and  the  lia- 
bility to  contribute  to  losses,  create  a  partnership,  however  un- 
equal the  shares  may  be,  and  although  one  party  has  no  direct 
interest  in  the  capital  of  the  firm  {q) ;  or  may  have  no  right  to 
any  definite  aliquot  proportion  of  the  profits  (r).  But  a  partici- 
pation in  profits  and  losses,  whatever  may  be  its  eff*ect  with  regard 
to  the  rights  of  strangers,  does  not  create  a  partnership  between 


(m)  Armitrong  v.  LewUy  2  C.  &  M. 
274 ;  4  M.  &  Scott,  1,  S.  C;  Exoing 
V.  OibaldUton,  2  Myl.  &  Cr.  53. 

(n)  Figes  v.  Cutler,  3  SUrk.  R.  139, 
cor,  Abbott,  C.  J.;  Gale  v.  Leckie^ 
2  Stark.  107.  See  ante.  A  parol 
executory  agreement  to  sell  a  share  in 
a  partnership  would  seem  to  be  void 
under  the  statute  of  frauds,  at  least 
where  part  of  the  share  or  interest 
has  reference  to  goods  which  consti- 
tute the  partnership  stock,  or  the  as- 
signment of  realty.  A  share  in  a  firm 
is  a  chattel  interest,  per  Lord  Ilard- 
wicke,  3  Atk.  385.  If  a  trustee  mixes 
trust  funds  with  his  private  moneys, 
and  employs  both  in  a  trade  or  adven- 
ture of  his  own,  the  cettui  que  trust 
may  insist  upon  having  a  proportionate 
share  of  the  profits  instead  of  interest 
on  the  amount  of  the  trust  funds  so 
employed ;  Docket  v.  Somes,  2  Myl.  & 
K.  655. 

(o)  H«reyy.B«>TA,9Ve«.357.  See 


Burton  v.  Lister,  3  Atk.  385,  /»er  Lord 
Hardwicke;  Anoti,  2  Ves.  629;  1 
Montag.  on  Partn.  48.  A  partnership 
presumptively  commences  from  the 
date  of  the  agreement  to  become  part- 
ners, Williams  v.  Jones,  5  B.  &  C. 
108.  And  if  there  be  no  express  sti- 
pulation on  the  subject,  an  implication 
as  to  its  duration  may  arise  from  cir- 
cumstances, to  be  gathered  from  the 
deed  of  partnership,  Wheeler  v.  Van 
Wart,  2  Jurist,  252. 

(p)  M^NeiUy.  Reid,  9  Bing.  68; 
3  Moo.  &  S.  89,  S.  C. 

(q)  See  Ex  parte  Hodgkinson,  19 
Ves.  291 ;  Ex  parte  Longdate,  tB  id. 
300.  Morisset  v.  King,  2  Bur.  891. 
The  presumption  is,  that  each  partner 
is  to  share  equally  in  the  profits ;  Pea- 
cock V.  Peacock,  16  Ves.  49;  Farrar 
v.  Bestcick,  1  M.  &  Rob.  527. 

(r)  Ex  parte  Church  m  re  Starkie, 
8  Bing.  469. 
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the  parties,  if  the  facts  negative  any  intention  or  agreement  on 
their  part  that  it  should  have  such  operation  {s) ;  although  where 
the  existence  of  a  partnership  between  individuals,  quoad  stran- 
gers, is  established,  the  law  will  presume  that  the  parties  have 
agreed  to  be  partners  inter  se;  yet  this  presumption  may  be  re- 
pelled (0*  Thus  the  loan  of  money  by  A.  to  jB.,  on  a  bond  se- 
curing the  repayment,  with  5/.  per  cent,  interest,  and  a  covenant 
that  the  lender  should  also  have  a  share  in  the  profits  of  a  trade, 
which  the  borrower  conducted  with  a  third  party ,  but  should  not 
be  liable  to  losses,  does  not  create  a  partnership,  but  amounts  to 
a  mere  usurious  contract,  there  being  no  band  fide  intention  to 
become  partners  (u). 

An  agreement  between  A.,  a  merchant,  and  jB.,  a  broker,  the 
latter  having  neither  money  nor  credit,  that  they  should  order 
certmn  goods  to  be  shipped  upon  an  adventure,  and  paid  for  by 
A.,  and  that  if  any  profit  should  arise  from  them,  B.  should 
have  half  for  his  trouble ;  or  an  agreement  that  B.  should 
purchase  goods  for  J..,  and  should  receive  for  his  trouble  a  cer- 
tain proportion  of  the  profits,  in  lieu  of  brokerage,  and  should 
bear  a  proportion  of  the  losses,  does  not  necessarily  constitute  a 
partnership  as  between  themselves,  but  only  an  agreement  for  a 
compensation  of  trouble,  &c.,  the  parties  not  appearing  to  have 
a  partnership  in  contemplation ;  although  B.  might  be  rendered 
liable,  by  such  arrangement,  to  third  persons,  as  a  partner  (or). 

In  Reid  v.  Hollinshead  (y)  it  appeared  that  A.,  a  merchant  in 
London,  by  letter  directed  £.,  a  broker  in  Liverpool,  to  purchase 
goods,  and  stated  that  B.  was  to  be  allowed  to  be  one-third  in- 
terested therein,  he  acting  in  the  business  fi'ee  of  commission. 
B,  agreed  to  purchase  the  goods  on  these  terms.  Having  so 
done,  there  was  much  correspondence  between  the  parties,  in 
which  the  transaction  was  mentioned  as  a  joint  purchase  and 
concern,  ^c. — and  B,  sent  a  policy  against  fire  to  A,,  and  stated 
that  the  goods  were  warehoused  '*  for  their  joint  security."  It 
was  held  that  they  were  partners  in  the  goods,  even  as  between 
themselves. 

(s)  Smith  V.  WtUwHy  3  B.  &C.401 ;  in  error  in  K.  B.,  5  B.  &  Aid.  954 ; 

3 IX  &  R.  751,  S.C.  1  D.  &  11.  570,  S.  C;  and  see  Ex 

(f)  Peacock  v.  Ftacoch,  2  Camp,  parte  Briggs^  3  Dea.  &  Chitty,  367. 
45 ;  16  Ves.  49,  S.  C.  (jr)  Hesketh  y.  Blanchard,  4  East, 

(if)  Morte  V.  WUwn,  4  T.  R.  353 ;  144 ;  Smith  v.  Watson,  2  B.  &  C.  401 ; 

when  otherwise,  the  parties  contem-  3  D.  &  R.  751,  S.  C. ;  cited  pos^,  S46, 

plating  a  partnership,  and  the  jury  and  see  cases  there, 
negativing  usury  in  the  deed,  &c.,  £it-         (v)  7  D.  &  R.  444;  4  B.  &  C.  867, 

^erhy  v.  Oilpm,  5  Moore,  571,  affirmed  S.  C. 
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The  usual  agreement  between  the  captain  and  seamen  of  a  ship 
employed  in  the  whale  fishery,  that  the  produce  of  the  voyage 
should  be  divided  in  certain  proportions  between  the  owner,  the 
captain,  and  crew,  does  not  constitute  a  partnership  between 
them  (2r)«  Nor  are  part  owners  of  a  ship  as  such  necessarily 
partners  (a). 

An  association  of  several  persons,  and  a  common  subscription 
amongst  them,  for  the  purpose  of  obtaining  an  Act  of  Parliament 
to  make  a  railway,  constitute  a  partnership  (ft).  And  a  partner- 
ship b  created  between  two  persons  who  agree  to  run  a  coach, 
and  that  each  shall  find  horses  for  particular  parts  of  the  road, 
the  profits  of  each  party  to  be  calculated  according  to  the  number 
of  miles  covered  by  his  own  horses  (c). 

So  where  a  plaintiff  agreed  with  defendant  to  convey  by  horse 
and  cart  the  mail  between  iV.  and  jB.,  at  9L  a  mile  per  annum, 
and  to  pay  his  proportion  of  the  expense  of  the  cart.  Sec,  and  it 
was  stipulated  that  all  money  received  for  the  carriage  of  parcels 
should  be  divided  between  the  parties,  and  that  any  damage 
occasioned  by  the  loss  or  damage  of  such  parcels  should  be  borne 
in  equal  portions.  It  was  held  that  this  agreement  constituted 
a  partnership  between  the  parties,  and  not  a  mere  measure  of 
wages,  and  consequently  that  plaintiff  could  not  sue  defendant 
for  the  9/.  per  mile  ((/). 

The  effect  of  becoming  a  sub$criber  to  an  intended  company ,  in 
regard  to  the  creation  of  a  partnership  between  the  members,  as 
well  inter  se  as  in  reference  to  the  public,  was  fully  considered 
in  the  case  of  Fox  v.  Clifton  (e).  There  it  appeared  that  a  pro- 
spectus was  issued  for  a  distillery  company,  with  a  capital  of 
600,000/.^  and  12,000  shares,  and  to  be  conducted  pursuant  to 
the  terms  of  a  deed  to  be  drawn  up.  AH  persons  who  did  not 
execute  the  deed  within  thirty  days  after  it  was  ready  were  to 
forfeit  all  interest  in  the  concern.    No  more  than  7500  shares 


{z)  Wilkinson  v.  Frasier^  4  Esp. 
183. 

(a)  Heltne  v.  Smithj  7  Bing.  709 ;  5 
M.  &  P.  744|  S.  C. ;  and  see  per  Park, 
J.,  Robinson  v.  Gleadow^  2  Bing.  N.  C. 
JGl. 

(6)  Holmes  v.  Higgins,  1  B.  &  C. 
74;  2  D.  &  R.  196,  S.  C.  As  to  the 
public,  when,  post,  244,  245. 

(c)  Fromont  v.  Coupland,  9  Moore, 
319;  2  Bing.  170,  S.  C.    See,  how- 


ever, post,  247;  Regina  v.   White,  8 
C.  &  P.  742. 

(d)  Green  v.  Beesley,  2  Scott,  164 ; 
2  Bing.  N.  C.  108;  1  Hodges,  199, 
S.  C. 

(e)  Fox  V.  Clifton,  4  M.  &  P.  676 ; 
6  Bing.  776;  9  ui.  115,  S.  C,  after  the 
third  trial.  And  see  Bourne  v.  Freeth, 

9  B.  &  C.  632 ;  Dickinson  v.  Fo/jry, 

10  B.  &  C.  128,  cited  post,  244,  245. 
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were  ever  allotted;  only  2300  persons  paid  the  first  deposit; 
only  1 106  the  second ;  and  only  65  signed  the  deed ;  and  the  di- 
rectors,  after  the  time  for  paying  the  second  instalment  had 
elapsed,  advertised  that  persons  who  had  omitted  to  pay  had 
forfeited  their  interest  in  the  concern.  It  was  held  that  an  ap- 
plication for  shares,  and  payment  of  the  first  deposit,  did  not 
consUtute  a  partner  one  who  had  not  otherwise  interfered  in  the 
concern;  and  that  the  insertion  of  his  name  by  the  secretary  of 
the  company,  in  a  book  containing  a  list  of  the  subscribers,  was 
not  a  holding  out  as  a  partner.  The  Chief  Justice  observed, — 
*'  If  the  right  to  participate  in  the  profits  of  a  joint  concern  is  to 
be  taken,  as  undoubtedly  it  ought  to  be,  as  a  test  of  partnership, 
these  defendants  were  not  entitled  at  any  time  to  demand  a  share 
of  profits,  if  profits  had  been  made ;  inasmuch  as  they  had  never 
fulfilled  the  conditions  upon  which  they  subscribed.  We  think  the 
matter  proceeded  no  further  than  that  the  defendants  had  offered 
to  become  partners  in  a  projected  concern,  and  that  the  concern 
proved  abortive  before  the  period  at  which  the  partnership  was 
to  commence ;  and  therefore,  with  respect  to  the  agency  of  the 
directors,  which  is  the  legal  consequence  of  a  partnership  com- 
pletely formed,  we  think  that  the  directors  proceeded  to  act  be- 
fore they  had  authority  from  these  defendants ;  for  they  began  to 
act  in  the  name  of  the  whole,  before  little  more  than  half  the 
capital  was  subscribed  for,  or  half  the  shares  were  allotted.  The 
persons,  therefore,  who  contracted  with  the  directors  must  rest 
upon  the  security  of  the  directors  who  made  such  contract,  and 
of  those  subscribers  who,  by  executing  the  deed,  have  declared 
themselves  partners ;  and  of  any  who  have  by  their  subsequent 
conduct  recognised  and  adopted  the  acts  and  contracts  of  the 
directors  ;  but  they  have  not  the  security  of  the  present  defend- 
ants, who  are  not  proved  by  the  evidence  to  stand  in  any  one  of 
such  predicaments.'* 

il.,  being  as  a  partner  entitled  to  a  share  of  iron  works  and  of 
the  premises  on  which  they  were  carried  on,  agreed  for  a  valuable 
consideration  to  assign  to  B.  his  interest  in  the  property  and 
business.  B.  interfered  and  acted  as  a  partner,  but  afterwards 
he  assigned  his  share,  and  gave  notice  to  the  other  partners  that 
he  had  withdrawn  from  the  business;  and  when  called  on  to 
complete  his  purchase,  resisted  the  performance  of  the  contract 
successfiilly,  on  the  ground  that  a  good  title  could  not  be  shown. 
It  was  held  in  equity,  that  B.,  as  between  him  and  his  other 
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partners^  was  to  be  treated  as  a  partner,  and  was  liable  to 
contribute  to  the  partnership  losses,  until  the  time  when  he  gave 
notice  of  his  withdrawal  from  the  concern,  and  assigned  his  share ; 
— that  his  liability  ceased  from  that  period ; — that  the  assignment 
of  his  share,  though  made  to  an  insolvent  person,  was  not  for 
that  reason  the  less  effectual  in  putting  an  end  to  his  liability ; — 
and  that  the  assignee  not  having  been  acknowledged  a  partner,  or 
permitted  to  act  as  such,  did  not  by  his  acceptance  of  the  assign- 
ment incur  any  liability  as  between  himself  and  the  co-part- 
ners (/). 

The  payment  of  money  for  certain  shares  in  a  mining  com- 
pant/y  and  the  receipt  by  the  party  paying  such  money  of  a  mere 
certificate  that  he  was  a  proprietor  of  those  shares,  and  his  mis- 
taken acknowledgment  that  he  was  a  shareholder,  are  not  suf- 
ficient to  constitute  him  an  a4itual  partner  m  the  company,  there 
being  no  valid  assignment  to  him  of  any  interest  in  the  mine  {g). 

It  is  a  clear  general  rule,  that  one  partner  cannot  sue  his  co- 
partner at  law  in  respect  of  the  partnership  accounts,  or  in  any 
other  matter  connected  with  the  partnership  transactions,  which 
would  involve  the  consideration  of  such  accounts ;  whether  the 
firm  exist  for  general  purposes,  or  have  reference  only  to  a  par- 
ticular trade  or  branch  thereof,  or,  it  seems,  only  a  specific  ad« 
venture  or  speculation  (A).  Nor  can  such  a  partnership  claim 
become  the  subject  even  of  a  set-off  (i).  The  reason  is,  that  a 
court  of  law  cannot  do  effectual  justice  between  the  parties; 
the  investigation  and  settlement  of  their  accounts  and  affairs 
being  peculiarly  the  province  of  a  court  of  equity. 

Therefore  one  partner  cannot  sue  his  co-partners  for  money 


if)  J^ff^ry*  V.  Smithy  3  Russ.  R. 
158.  A  partner  may  give  another 
person  an  interest  in  his  share,  but 
cannot  make  him  a  partner,  unless 
accepted  by  the  firm ;  Bray  v.  Fro- 
mont,  6  Madd.  5. 

(g)  Vice  V.  Anson,  7  B.  &  C.  409. 
See  Lfnokr  v.  Kershaw,  M.  &  M.  93, 
post,  244.  A  mere  admission  by  a  per- 
son that  he  is  a  partner  in  a  firm,  after 
n  contract  has  been  entered  into  with 
such  firm,  is  not  conclutive  as  to  his 
liability ;  but  a  declaration  by  him  be- 
fore the  making  ofsuch  contract  would 
be  so ;  pa*  Parke,  B.,  Ridgway  v. 
Phillipt,  1  C,  M.  &  R.  417;  5  Tyr. 
131,  S.  C,  post,  243. 


(A)  Smith  V.  Barrow,  2  T.  R.  478 ; 
Maimoaring  v.  Newman,  2  B.  &  P. 
124;  Hesketh  v.  hlunchard,  4  East, 
144 ;  Holmes  v.  Higgins,  1  B.  &  C. 
74 ;  2  D.  &  R.  196,  S.  C;  Teague  v. 
Hubbard,  8  B.  &  C.  345.  But  the  ob- 
jection does  not  hold,  unless  a  partner- 
ship has  been  actualty  formed  ;  Nick- 
ells  V.  Crosby,  3  B.  &  C.  814;  5  D.  & 
R.  751,  S.  C.;  Wilkinson  v.  Frasier, 
4  Esp.  R.  182 ;  Hesketh  v.  Blanchatd, 
4  East,  144.  An  action  lies  for  not 
supplying  MS.  for  a  work,  though  the 
parties  were  to  share  profits,  Gale  v. 
Leckie,  2  Stark.  R.  107. 

(i)  Fromont  v.  Coupland,  9  Moore, 
319;  2  Bing.  170,  S.  C. 
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received  by  the  latter  for  the  use  of  the  firm  (k),  even  though  the 
partner  suing  be  only  a  dormant  partner  (/),  or  for  goods  sold(m)9 
or  money  lent  (n),  or  work  done(o),  or  money  paid  (j?),  for  the 
firm ;  though  such  money  be  paid  by  compulsion  of  law,  and  the 
partner  be  suing  for  contribution  (g).  Nor  can  the  drawer  of  a 
bill^  who  is  a  partner  in  a  firm,  recover  upon  a  bill  of  exchange 
drawn  by  him^  (not  on  his  other  partners  separately  by  name), 
but  upon  the  firm  generally,  by  the  style  in  which  it  is  con- 
ducted (r).  In  Teague  v.  Hubbard  (s)  it  appeared  that  a  mem- 
ber of  a  joint  stock  company  was  employed  by  the  company  as 
their  agent,  to  sell  goods  for  them,  and  received  a  commission 
of  two  per  cent,  for  his  trouble,  and  one  per  cent,  del  credere  for 
guaranteeing  the  purchaser.  Having  sold  goods  on  account  of 
the  company,  he  drew  on  the  purchaser  a  bill  of  exchange,  pay- 
able to  his,  the  drawer's,  own  order ;  and  after  it  had  been  ac- 
cepted, he  indorsed  it  to  the  actuary  of  the  company,  and  the 
latter  indorsed  it  to  another  member,  who  was  the  managing 
director,  and  who  purchased  goods  for  the  company ;  the  com- 
pany were  then  indebted  to  him  in  a  larger  amount  than  the  sum 
mentioned  in  the  bill.  The  acceptor  having  become  insolvent 
before  the  bill  became  due,  the  drawer  received  from  him  10«.  in 
the  pound  upon  the  amount  of  the  bill,  by  way  of  composition. 
It  was  held,  first,  that  the  indorsee  being  a  member  of  the  com* 
pany,  could  not  sue  the  drawer  on  the  bill,  inasmuch  as  it  was 
drawn  by  the  latter  on  account  of  the  company;  and  that  he 
could  not  recover  the  sum  received  by  the  drawer  on  the  bill, 
because  that  money  must  be  taken  to  have  been  received  by  him 
in  his  character  of  a  member  of  the  company,  and  not  on  his  own 
account. 

But  an  action  may  be  maintained  by  one  partner  against  his 


{k)  See  antey  236,  note  (A).  See  a 
strong  case,  Bovillv,  Hammond,  6  B.8i 
C.  149.  It  makes  no  difference  thataU 
the  monies  have  been  received  and 
paid  by  one  partner.  Id. 

(/)  Coddard  v.  Hodges,  1  C.  &  M. 
33 ;  3  Tyr.  209,  S.  C. 

(m)  liarwy  v.  Kay,  9  B.  &  C.  356. 

(n)  Id. ;  Faring,  Bart.  v.  Hone,  12 
Moore,  135. 

(o)  Holmes  v.  Higgins,  2  D.  &  R. 
169 ;  I  B.  &  C.  7478.  C.  This  was 
an  action  by  a  surveyor,  who  was  a 
member  or  shareholder  in  an  under- 


taking, to  recover  his  biU  for  making 
estimates  for  the  concern.  And  see 
Parkin  v.  Fry,  2  C.  &  P.  31 1,  and 
Milbum  V.  Codd,  7  Bar.  &  C.  419, 
post,  240. 

{p)  Ante,  236,  note  (A). 

(q)  Sadler  v.  Nixon,  5  B.  &  Ad. 
936 ;  3  Nev.  &  M.  258,  S.  C. ;  Fear- 
son  V.  Skelton,  1  Mee.  &  W.  504 ;  ud 
vide  post,  238,  and  Wilson  v.  Cutting, 
10  Bmg.  436,  post,  239. 

(r)  Neale  v.  Turton,  4  Bing.  148  ; 
12  Moore,  365. 

(•)  8  B.  &  C.  345. 
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co-partner  on  an  express  covenant  to  do  or  omit  to  do  a  par- 
ticular act,  not  involving  any  question  as  to  the  general  ac- 
counts (t) ;  thus  an  action  lies  on  an  express  covenant  to 
account  (u);  and  one  party  may  maintain  an  action  for  money 
had  and  received,  against  the  other  partner,  for  money  received 
to  the  separate  use  of  the  former,  and  wrongfully  carried  to  the 
partnership  account  (or).  And  a  partner  may  recover  money  paid 
to  his  co-partner  for  the  purpose  of  being  paid  over,  as  the 
plaintiff's  liquidated  share  of  a  debt,  to  their  joint  creditor,  if  it 
be  not  so  applied,  and  the  plaintiff  be  obliged  to  pay  such  joint 
creditor  (y). 

•7*.,  T.,  and  £.,  were  jointly  concerned  in  the  sale  of  goods. 
•7*.  consigned  them  to  C,  who  sold  them  on  the  joint  account. 
T.  being  requested  to  accept  bills  for  the  firm,  refused  so  to  do, 
without  some  security ;  when  B,  engaged,  if  T,  paid  the  bills,  to 
repay  him  out  of  the  proceeds  received  for  goods  already  sold. 
71  having  accepted  and  paid  the  bills,  it  was  held  that  he  might 
sue  B.  for  money  had  and  received  to  his  use  (z).  And  it  has 
been  laid  down  that  if  one  of  two  joint  contractors,  upon  a  breach 
by  them  of  their  engagement  with  a  third  person,  agree  with  the 
creditor  to  refer  the  amount  of  damages  to  arbitration,  which  is 
done  without  the  consent  of  the  other  contractor,  the  former,  on 
paying  the  sum  awarded,  may  recover  a  moiety  thereof  firom  the 
latter,  in  an  action  for  money  paid  (a).  But  this  seems  at  vari- 
ance with  the  principle,  that  one  partner  cannot  sue  his  co- 
partners for  contribution,  where  he  pays  a  debt  recovered  against 
the  firm  (6). 

It  is  also  a  clear  rule,  that  if  partners  finally  balance  all  their 
accounts,  and  a  certain  sum  be  found  by  them  to  be  due,  or  if 
any  one  subject  be  withdraivn,  and  made  the  foundation  of  a 
distinct  settlement,  it  is  then  no  objection  that  other  accounts 
remain  unadjusted  (c).    And  the  partner  against  whom  the  ba- 


(0  Bedford  v.  Brutton,  1  Bing.  N. 
C.  399 ;  5  M.  &  Scott,  245,  S.  C. 

(u)  Fofter  v.  Allanson,  2  T.  R.  482 ; 
Thimblethorpy,  Hardestv,!  Mod.  1 16; 
Venning  v.  Xeckie,  13  Last,  8,  per  Ld. 
Ellenborough;  Owston  v.  Ogle,  id. 
538. 

(j)  Smith  V.  Barrow,  2  T.  R.  476. 

(y)  Wright  V.  Hunter,  1  East,  20 ; 
Venning  ▼.  Lcckie,  13  East,  7 ;  Hutton 


y.  Eyre,  6  Taunt.  289.  See  Roifson 
V.  Curtis,  1  Stark.  R.  78,  79. 

(ar)  Coffee  v.  Brian,  3  Bing.  54 ;  10 
Moore,  341,  S.  C. 

(a)  Bumell  v.  Minot,  4  Moo.  S40. 

(6)  Ante,  237,  post,  239. 

(c)  Fer  Vaughan,  B.,  Jackson  v. 
Stophard,  2  C.  &  M.  363 ;  4  Tyr.  330, 
S.  C. ;  Smith  v.  Barrow,  2  T.  R.  476 ; 
Foster  v.  Alkmson,  id,  479 ;  Fromont 
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lance  exists  may  be  sued  at  law,  although  it  seems  there  be  no 
express  promise  to  pay  such  balance ;  if  there  be  such  a  bargain 
as  will  raise  an  implied  obligation  on  the  defendant  to  pay  in 
money  before  the  final  settlement  of  accounts. 

So  where  two  proprietors  of  a  stage  coach^  A.  and  B,,  dissolved 
their  partnership  in  November;  during  their  partnership  monthly 
accounts  were  made  up,  on  each  of  which  a  balance  was  struck 
in  favour  of  A.^  and  these  balances  were  never  carried  forward 
from  one  account  to  another;  and  B.  had  paid  A.  the  balance  on 
the  November  account,  which  was  made  up  to  the  time  of  the 
dissolution.  It  was  held,  that  A.  might  maintain  an  action  for 
the  balance  in  his  favour  on  the  September  and  October  accounts, 
Tlndal,  C.  J.,  observing,  that  each  month's  account  was  quite 
distinct  from  all  the  others,  and  no  balance  was  carried  forward 
from  any  of  them  (J). 

But  it  seems  that  the  partial  settlement  of  accounts,  as  the 
adjustment  of  a  weekly  account  only,  is  not  sufficient  to  enable 
a  court  of  common  law  to  entertain  a  suit  to  recover  the  money, 
although  there  be  a  promise  to  pay  it  (e) ;  at  least  where  such 
partial  settlement  is  only  preparatory  to  a  final  account  (/). 

Although  we  have  seen  that  there  is  in  general  no  right  of 
action  for  contribution  where  one  partner  pays  the  amount  of  a 
debt  recovered  against  himself  and  co-partners  (^),  yet  where, 
upon  a  settlement  of  accounts  at  the  end  of  a  voyage,  the  defend- 
ant, one  of  two  ship-owners,  agreed  to  pay  the  broker's  bill,  and 
in  consideration  was  allowed  a  larger  share  of  profits  than  he 
otherwise  was  entitled  to,  but  omitted  to  pay  the  broker,  who 
thereupon  sued  both  the  owners  for  his  claim :  it  was  held  that 
the  plaintifif,  the  other  owner,  having  paid  it,  might  sue  the 
defendant  for  the  amount  (A). 

We  may  here  notice  the  rule,  that  if  one  of  several  plaintiffs 
constituting  a  firm  be  aUo  a  partner  in  another  firm,  against 


▼.  Ccupkmd,  9  Moore,  SI 9,  2  Bing.  out  of  the  general  law  of  partnership. 

170,  8.  C;  Coffee  v.  Brian,  3  Bing.  (rf)  Brkrly  v.  Cripps,  7  Car.  &  P. 

55 ;  BcfvUl  V.  Hammond,  6  B.  &  C.  709. 

149;  see  Rackstraw  v.   Imber,  Holt,  (e)  Fromont  v.  Couphnd,  9  Moo. 

N.  P.  R.  sea.    And  see  per  Bayley,  319 ;  2  Bing.  170,  S.  C. 

B.,  u/.,  there  may  be  special  bargains  (/)  Fer  Burrough,  J.,  id, 

by  which  particular  transactions  are  (c)  Ante,  337. 

insulated  and  separated'from  the  wind-  (A)    Wilton  v.   CtUtingj  10  Bing. 

ing'Up  of  the  concern,  and  are  taken  436. 
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which  the  action  is  brought,  such  action  cannot  be  maintained. 
A  person  cannot  be  one  of  the  plaintiffs  and  also  one  of  the  de- 
fendants in  the  suit»  although  he  be  not  named  as  a  defendant 
on  the  record.  The  objection  consists  in  his  being  interested  as 
a  partner  on  both  sides  (t).  Thus  if  A.  (an  attorney)  and  B. 
and  C.  be  members  of  a  trading  company,  and,  after  the  dissolu- 
tion of  the  company,  B.  and  C  be  sued  by  creditors  of  the  com« 
pany,  and  retain  A,  to  defend  the  action,  the  latter  being,  as  a 
member  of  the  company,  liable  to  contribute  to  the  expenses  of 
defending  these  actions,  cannot  sue  B,  and  C  for  his  bill  of 
costs  (k).  But  where  A.,  being  the  member  of  a  building  com- 
pany, agreed  to  demise  certain  land  to  the  trustees  of  the  com- 
pany, and  the  trustees  covenanted  to  pay  him  rent,  and  by  a 
separate  deed,  A»  and  the  other  members  of  the  company  cove- 
nanted to  indemnify  the  trustees  for  acts  done  by  them  as  trus- 
tees ;  it  was  held  that  ji.f  notwithstanding  he  was  a  member  of 
the  company,  might  sue  the  trustees  on  their  express  covenant 
for  non-payment  of  rent  (/). 

2.  What  will  constitute  a  Partnership  with  regard  to  third 
Persons. — An  agreement  to  share,  in  equal  or  unequal  propor* 
tions,  the  profits  of  a  concern,  decisively  fixes  the  joint  responsi- 
bility of  all  the  participators,  as  partners,  though  some  were  not 
known  to  be  such  at  the  time  by  persons  dealing  with  the  firm. 
Here  the  maxim,  Qui  sentit  commodum  sentire  debet  et  onus,  is 
applicable  :  he  who  enjoys  a  part  of  the  profits  ought  to  be  liable, 
as  he  lessens  that  fund  on  which  the  creditor  relied  for  pay- 
ment (m).    And  even  an  executor,  who  continues  his  testator's 


(t)  Mainwaring  v.  Newman,  2  B.  & 
P.  124 ;  2  Chitty,  R.  539,  S.  C. ;  Bo- 
sanguet  v.  Wray,  2  Marsh.  R.  319; 
6  Taunt.  597,  S.  C. ;  Teague  v.  Hub- 
bard, 8  B.  &  C.  345  ;  Harvey  v.  Kay, 
9  B.  &  C.  356 ;  Hubbard  v.  Teague, 
G  Bing.  197;  Hudson  v.  Robinson,  4 
M.  &  Sel.  475.  See  further,  1  Chitty, 
PI.  6th  ed.  40.  Effect  of  the  death 
of  the  party  who  was  doubly  inte- 
rested as  to  the  right  of  action  of  the 
survivor,  Rose  v.  Poulton,  2  B.  &  Ad. 
822. 

(Jk)  Milbum  V.  Codd,  7  B.  &  C. 
419. 

(/)  Bedford  v.  Brutton,  1  Bing.  N. 
C.  399;  5  M.  &  Scott,  S45,  S.  C; 
and  see  Andrews   v.    El /i son,    6  B. 


Moore,  199*  That  was  an  action  of 
covenant  on  a  policy  under  the  seal  of 
the  defendants, and  it  appeared  on  the 
record  that  the  defendants  were  jointly 
interested  with  the  plaintiff  in  the 
funds,  which  were  ultimately  to  satisfy 
the  plaintiff's  loss  by  fire,  but  it  was 
held,  that  the  defendants  were  liable 
on  their  express  covenant,  that  the 
plaintiff  should  be  entitled  to  a  remu- 
neration out  of  the  society's  funds  in 
case  of  loss  by  fire;  and  ante. 

(m)  Bond  v.  Pittard,  3  Mee.  &  W. 
357 ;  Waugh  v.  Carver,  2  Hen.  Bla. 
246;  Grace  v.  Stnith,  2  Bla.  R.  1000; 
Coope  v.  pA/re,  1  Hen.  Bla.  43 ;  Af*  Iver 
V.  Humble,  16  East,  174;  Cheap  v. 
Cramond,  4  B.  &  Aid.  670 ;  For  v. 
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share  in  a  firm,  for  the  benefit  of  the  infant  daughter  of  the 
deceased,  is  personally  liable  as  a  partner,  to  persons  who  be- 
came creditors  of  the  firm  after  the  testator's  death ;  although 
the  executor  received  no  personal  advantage,  and  his  name  was 
not  added  to  the  firm  (n). 

It  is  not  necessary,  to  constitute  a  liability  as  a  partner,  that 
there  should  be  a  communion  of  losses.  If  there  be  a  right  to  a 
share  of  the  profits^  the  party  is  liable,  although  it  were  agreed 
that  each  individual  should  sustain  his  own  losses.  Two  ship 
agents  agreed  to  reside  near  each  other,  and  that  each  should 
allow  to  the  other  certain  proportions  of  each  other's  commissions 
and  profits,  and  of  the  discount  on  the  bills  of  the  tradesmen  em- 
ployed in  the  repairs  of  their  respective  ships ;  but  that  each 
should  sustun  his  own  losses :  and  it  was  held  that  they  were 
liable  to  third  persons  as  partners  (o).  This  doctrine  was  con- 
firmed in  the  case  of  Cheap  v.  Cramond{p) ;  in  which  the  court 
said  iq)  that  the  principle  is,  that  where  two  houses  agree  that 
each  shall  share  with  the  other  the  money  received  in  a  certain 
part  of  the  business,  they  are,  as  to  such  part,  partners  with  re- 
gard to  those  who  deal  with  them  therein,  though  they  may  not 
be  partners  inter  se»  So  where  A.  and  B.  carried  on  business 
as  partners,  and  it  was  agreed  that  B.  was  to  have  300/.  a  year 
out  of  the  profits,  but  was  not  to  be  liable  to  the  losses,  and  was 
to  have  a  lien  on  the  profits  for  his  indemnity ;  it  was  held,  that 
J3.  ought  to  be  joined  as  a  plaintiff  in  an  action  for  work  and  la- 
bour done  by  the  firm,  for  the  money,  when  recovered,  would 
be  the  property  of  both  until  a  division  took  place  (r). 

In  Ex  parte  Chuck,  in  the  matter  of  Starkey^  &c.  (s\  where 
W.  in  July,  1820,  advanced  to  S.  and  S.,  then  carrying  on  busi- 
ness in  partnership,  the  sum  of  24,000/.,  and  all  three  executed 
a  deed  by  which  joint  stock  was  created,  but  W.  was  not  to  have 
any  definite  aUquot  proportion  of  the  profits,  but  was  to  have  an 


Clifton,  6  Bing.  795 ;  4  Moo.  &  P. 
714,  per  Tindal,  C.  J.  Where  two  per- 
sons are  in  partnership,  the  presump- 
tion is,  that  they  are  interested  in  equal 
moieties  of  the  profits;  Farrar  ▼.  Bei^ 
wicky  1  M.  &  Rob.  527;  ante,922,{q), 
(n)  Wighiman  v.  fFa/son,  1  M.  & 
Sel.4ie.  As  to  the  liability  of  the  part- 
owner  of  a  ship,  Harrington  v.  JFW, 
9  Moore,  344;  2  Bing.  179,  S.  Cl; 
registered  owner.  Cox  v.  Beid,  1  R. 
ft  M.  199;  1  C.  ft  P.  602,  S.  C.jtmte, 


234. 

(o)  Wavgh  V.  Carver,  2  Hen.  Bla. 
235  ;  Hesketk  v.  Blanchard,  4  East, 
146  ;  Ex  parte  Hamper,  17  Ves.  412. 

{p)  Cheap  V.  Cramond,  4  B.  ft  Aid. 
663. 

(q)  Id.  670.  See  Smith  v.  WaHoti, 
2  B.  ft  C.  401 ;  3  D.  &  R.  751,  S.  C. 

(r)  Bond  v.  I'ittard,  3  Mee.  &  W. 
357. 

(s)  8  Bing.  469 ;  1  M.  ft  Scott,  615, 
S.  C. 
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account  of  the  profits  as  between  themselves,  so  as  to  get  SOOOl 
or  24001.  a  year,  as  the  case  might  be,  out  of  the  clear  profit ;  it 
was  held,  that  although  TF.'s  name  never  appeared  to  the  world 
as  a  partner,  yet  he  was  liable  as  such. 

Although  the  general  rule  clearly  is,  that  a  dormant  partner 
is  liable,  when  discovered,  on  all  implied  contracts,  yet,  on  the 
other  hand,  where  it  has  never  been  known  that  he  was  such,  he 
is  not  liable  for  goods  furnished  after  he  has  actually  ceased  to 
be  a  partner  (t), 

S.  ft  Co,  carried  on  business  under  the  name  of  the  **  Plas 
Madoc  Colliery  Company."  S,  withdrew  from  the  firm,  which 
afterwards  became  indebted  to  C. ;  no  notice  having  been  given 
to  C,  or  the  public,  of  S.'s  withdrawing.  It  was  held  that  S. 
was  not  liable  for  the  debt  on  a  bill  drawn  on  the  company,  there 
being  no  sufiicient  evidence  that  he  had  ever,  while  a  partner, 
represented  himself  as  such  to  C,  or  appeared  so  publicly  in  that 
character,  that  C  must  be  presumed  to  have  known  that  S.  had 
been  a  partner  (tc).  Nor  is  a  dormant  partner  liable  to  be  sued 
where  an  express  contract  in  writing  is  entered  into  with  the 
known  and  apparent  partners.  As  where  K.  and  S»  entered  into 
a  written  agreement  with  the  plaintiff  to  employ  him  as  their 
foreman  for  a  term  of  seven  years ;  it  was  held  that  Z).,  a  dor- 
mant partner,  not  a  party  to  the  agreement,  could  not  be  made  a 
co-defendant  with  K*  and  &  in  an  action  on  such  agreement  (x). 

In  the  case  of  a  partner  retiring  from  the  firm,  and  withdraw- 
ing his  name  therefrom,  the  distinction  is,  that  he  still  remains 
liable,  if  he  agree  to  receive,  notwithstanding  his  secession,  a 
share  of  the  profits,  as  such,  indefinitely :  aliter  if  he  be  merely 
entitled  to  a  certain  annuity,  or  fixed  sum,  not  dependent  upon 
or  payable  according  to  the  profits,  but  payable  at  all  events ; 
and  in  such  case  there  is  no  objection  to  the  outg«dDg  partner 
relying  upon  the  profits,  merely  as  a  fund  for  payment  of  the 
money  secured  to  him  (y). 


{t)  Evans  v.  Drummond,  4  Esp.  89 ; 
Parkin  v.  Carrutfiers,  3  id.  248.  See 
Lloifd  y.  Ashley,  2  C.  &  P.  138 ;  and 
id.  Addenda,  iii.  Creditors  are  not 
obliged  to  sue  dormant  partners;  1 
Chitty,  PI.  6th  ed.  42,  43 ;  Be  Matt- 
tort  V.  Saunders,  1  B.  &  Ad.  398. 
Dormant  partner  may  sue ;  Cothay  v. 
Fennell,  10  B.  &  C.  671 ;  unless  the 
other  partner  represented  that  he  alone 


was  interested ;  Liums  v.  De  la  Cour, 
1  M.  &  Sel.  249.  See  1  Chitty,  PI.  6th 
ed.  12> 

(tt)  Carter  y.  Whalley,  1  B.  &  Ad. 
1 1 ;  Heath  v.  Sansom,  X  Nev.  &  M. 
104. 

(x)  Beckham  v.  Knight,  4  Bing.  N. 
C.  243;  5ScoU,  6I9,S.  C. 

(y)  Waugh  V.  Carver,  2  Hen.  Bla. 
247 ;  Grace  v.  Smith,  2  Bla.  R.  998  ; 
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A  nominal  partner  is  one  who,  without  having  an  actual  in- 
terest in  the  profits  of  a  concern,  or  being  in  reality  a  partner, 
allows  his  name  to  be  used,  or  agrees  that  it  shall  be  continued 
therein  as  a  partner ;  and  such  person  clearly  is  liable  as  a  part- 
ner, although  the  particular  creditor  was  ignorant  at  the  time  of 
dealing  that  the  name  was  used  (z).  This  rule  has  no  reference 
to  the  real  transaction  and  understanding  between  the  parties 
themselves,  but  is  founded  on  principles  of  general  policy  and 
expediency,  to  prevent  the  frauds  and  inconveniences  to  which 
creditors  would  be  exposed,  were  parties  allowed  with  impunity 
to  afibrd  others  the  means  of  assuming  an  appearance  of  credit 
and  responsibility ;  and  on  this  ground,  a  mere  representation  by 
one  person  that  he  is  a  partner  with  another,  will  render  him 
responsible,  as  a  partner,  to  a  creditor  who  furnished  goods  to 
both  on  the  faith  of  such  representation  (a).  And  if  an  infiint 
partner  do  not,  on  coming  of  age,  repudiate  the  partnership,  he 
will  be  liable  on  the  subsequent  contracts  of  the  firm  (&). 

If  it  be  agreed  between  two  persons,  who  appear  to  the  world 
as  partners,  that  one  of  them  shall  not  participate  in  the  profits 
and  losses^  and  shall  not  be  liable  as  a  partner,  such  person,  it 
has  been  ruled,  is  not  liable  to  those  who  have  notice  of  this 
stipulation  (c). 

A  mere  admission  by  a  person  that  he  is  a  partner  in  a  firm  is 
not,  it  seems,  conclusive  as  to  his  liability,  if  made  to  the  con- 
tracting party  after  he  has  contracted  with  the  firm,  though  a 
declaration  made  before  that  time  would  be  so  {d).  Thus  where 
ji,,  the  patentee  of  an  engine,  and  JB.  being  partners  under  the 
firm  o{A.^  Co.f  and  C.  having  purchased  the  licence  of  erecting 
such  engines  in  Cornwall,  Z>.  contracted  with  A.  ^  Co.  to  erect 
an  engine  in  Cambridgeshire,  when  A.  informed  D.  that  B.  and  C. 


Ex  parte  Hamver,  17  Ves.  404 ;  Ex 
parte  RotDlaiM>n,  1  Rose,  Bk.  C.  91. 
See  Withington  v.  Herringf  5  BiDg. 
449;  3M.  &P.  30,  S.C. 

(z)  Waugh  V.  Carver,  2  Hen.  Bla. 
243,  246;  De  Berkom  v.  Smith,  1 
Esp.  31 ;  Guidon  v.  Rohson,  3  Camp. 
302;  M^lver  ▼.  Humble,  16  East, 
374;  Smith  v.  Watton,  2  B.  &  C.  41 1  ; 
3  D.  &  R.  751,  S.  C.  SembUy  not  ne- 
cetsary  to  sue  him ;  1  Chitty,  PI.  6th 
ed.  42, 43.  Nor  need  he  be  joined  as 
a  co-plaintiff,  if  not  expressly  a  party 


to  the  contract ;  Id, ;  Kelt  v.  Nainby, 
10  B.  &  C.  20. 

(a)  De  Berkom  v.  Smith,  1  Esp.  R. 
29.  Admission  in  letters  that  a  party 
was  a  shareholder,  Harvey  ▼.  Kay,  9 
B.  &  C.  356 ;  ante,  236,  note  (g). 

{b)  Goode  v.  Harrison,  5  B.  &  Aid. 
147;  ante,  153. 

(c)  Galtoay  v.  Matthew,  1  Camp. 
404,  n. ;  Batty  v.  M^Cundie,  3  Car.  & 
P.  202. 

(d)  Ridgway  V.  Philip  and  another, 
1  C,  M.  &  R.  415. 
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were  his  partners^  and  C,  on  being  afterwards  applied  to,  said  it 
was  correct^  and  it  appeared  that  during  the  making  of  the  en- 
gine, C  frequently  came  to  inquire  how  the  work  went  on.  D« 
sued  B.  and  C.  for  a  breach  of  the  contract,  when  C  proved  his 
limited  interest  in  the  patent,  and  the  jury  having  found  that  C. 
was  not  a  partner,  the  court  refused  a  new  trial  {d). 

There  are  several  modern  decisions  in  regard  to  the  liability  of 
the  subscribers  to,  or  members  of,  unincorporated  companies,  to 
the  creditors  of  such  companies.  We  have  already  noticed  some 
instances  in  which  the  mere  subscribing,  &c.,  has  been  held  not 
to  amount  to  a  partnership  as  between  the  parties  («).  If  the 
company  be  complete,  and  the  subscriber  or  member  has  actually 
acquired  a  right  to  a  share  of  the  profits,  he  is  clearly  respon- 
sible as  a  partner  to  the  public.  In  respect  to  the  liability  of 
subscribers  to  creditors,  where  no  regular  company  has  been 
actually  and  definitively  formed  according  to  the  prospectus, 
&c.,  so  that  no  partnership  exists  in  reality,  it  seems  that  a  sub- 
scriber is  not  responsible,  unless  he  has  either  actually  au- 
thorised the  making  the  particular  contract  upon  which  he  is 
charged,  or  has  interfered  and  held  himself  out  to  the  public  as  a 
partner  (/). 

If  a  subscriber  or  member  interfere,  and  appear  to  the  world 
to  be  interested  as  a  partner,  by  attending  meetings  (^),  becoming 
director,  and  acting  as  one  (A) ;  or  giving  orders  by  being  a  party 
to  resolutions  for  them  (£),  &c. ;  he  becomes  responsible  as  a 
partner  in  the  company  to  the  creditors  thereof,  although  the 
company  originated  in  fraud,  to  which  he  was  not  privy  (h) ;  or 
he  has  not  become  an  actual  partner  by  signing  the  required 
deed,  8cc.  (Z) ;   or  the  company  has  never  been  actually  and 


(<Q  Bidgvmy  v.  Phillip,  1  C,  M.  & 
R.415. 

(c)  AnUf  234. 

(/)  See  Dickinson  v.  Valpv,  10  B. 
&  C.  141,  142,  per  Parke,  J.  I  Fox  v. 
Cliftony  6  Bing.  779,  per  Tindal,  C.  J., 
cited  ante,  234,  note  (e);  Bourne  v. 
Freethy  9  B.  &  C.  639. 

(g)  Ellis  V.  Sckmack,  3  M.  &  P. 
220 ;  5  Bing.  521,  S.  C. :  the  Corn- 
wall and  Devonshire  Mining  Com- 
pany.   See,  however,  post,  245,  246. 

(A)  Maiidslay  v.  Le  Blanc,  2  C.  & 
P.  409,  the  Steam  Washing  Company; 


and  Doubleday  v.  Muskett,  7  Bing. 
110;  the  case  of  a  projected  water 
company,  to  be  estabhshed  by  act  of 
parliament  to  be  applied  for, 

(t)  Braithwaite  v.  Skofield,  9  B.  & 
C.  400.  This  was  the  case  of  a  build- 
ing society. 

(k)  Ellis  V.  Schmack,  3  M.  &  P. 
220;  5  Bing.  521,  S.  C. 

(/)  Ellis  v.  Schfnack,  vbi  supra; 
Perring  v.  Hone,  4  Bing.  28  ;  12  Moo. 
135;  observations  thereon,  in  6  Bing. 
800,  and  4  Moo.  &  Pa.  720,  ocr  Tin- 
dal, C.  J. 
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finally  formed  (m) ;  or  has  been  abandoned  (n)  ;  or  become  in- 
solvent (o). 

In  the  case  of  club-houses^  the  afiairs  of  which  are  managed 
by  a  committee,  it  seems  that  the  members  thereof  are  not  to  be 
considered  in  the  light  of  partners,  but  that  the  case  is  to  be 
viewed  as  one  of  principal  and  agent,  and  that  an  individual 
member  cannot  be  sued  on  contracts  entered  into  by  the  com- 
mittee, they  being  supplied  beforehand  with  funds  to  answer  all 
the  claims  on  the  club ;  but  this  depends  on  the  rules  and  forma- 
tion of  the  particular  club(p). 

We  have  before  noticed  a  case  (q)  in  which  it  was  decided 
that  the  unauthorised  act  of  the  secretary  of  an  intended  com- 
pany in  mentioning  the  name  of  a  subscriber,  in  a  list  of  sub- 
scribers, was  not  sufficient  to  render  the  subscriber  liable  as  a 
partner  to  third  persons.  And  in  that  case,  the  chief  justice 
observed  (r), — "  The  holding  oneself  out  to  the  world  as  a  part- 
ner, as  contradistinguished  from  the  actual  relation  of  partner- 
ship, imports,  at  least,  the  voluntary  act  of  the  party  so  holding 
himself  out.  It  implies  the  lending  of  his  name  to  the  partner- 
ship ;  and  is  altogether  incompatible  with  the  want  of  knowledge 
that  his  name  has  been  so  used.  Thus,  in  the  ordinary  instances 
of  its  occurrence,  where  a  person  allows  his  name  to  remain  in  a 
firm,  either  exposed  to  the  public  over  a  shop  door,  or  to  be 
used  in  printed  invoices  or  bills  of  parcels,  or  to  be  published  in 
advertisements,  the  knowledge  of  the  party  that  his  name  is  used, 
and  his  assent  thereto,  is  the  very  ground  upon  which  he  is 
estopped  from  disputing  his  liability  as  a  partner"  («). 

In  Bourne  v«  Freeth  (0  it  appeared  that  a  prospectus  was 
issued  for  the  formation  of  a  company  for  distilling  whiskey. 
The  prospectus  imported  only  that  a  company  was  to  informed, 
not  that  it  was  actually  formed;  and  it  was  held  that  the  defend- 
ant, who  subscribed  his  name  to  this  prospectus,  and  who  was 


(m)  Dkkintim  v.  Valpy,  10  B,  &  C. 
141,  142;  Fox  v.  C/t^cm,  6  Bing. 
776;  9  id.  115,  S.C;  Maudday  v. 
Le  Blanc,  2  C.  &  P.  409. 

(r)  JDoubleday  v.  Mtukettf  7  BiDg. 
1 10 ;  NockeiU  v.  Crothy,  3  B.  &  C. 
814. 

(o)  KeaiUy  v.  Codd,  $  C.  &  P.  408. 

Ip)  Flemyng  v.  Hector,  2  Mee.  & 
W.  172 ;  ante,  212.  Where  ^oods  are 
supplied  to  a  charitable  institutioD,  it 


seems  that  the  committee  of  manage-^ 
racnt  taking  an  active  part  in  its  con- 
cerns are  liable  to  the  tradesman;  Gle- 
vester  v.  Hunter,  5  C.  &  P.  62 ;  poit^ 
iiL  Sale  of  Goods. 

(jg)  Fox  v.  Clifttm,  ante,  234 ;  see 
further,  id.  9  Bing.  115,  S.  C. 

(r)  6  Bing.  794;  4  M00.&  P.  714. 

(0  Per  Tindal,  C.  J.,  Fox  v.  Clif- 
ton, 6  Bing.  794;  4  Moo.  &  P.  714. 

(0  9  B.  &  C.  632. 
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present  at  a  meeting  of  subscribers  when  it  was  proposed  to  take 
certain  premises  for  the  purpose  of  carrying  on  the  distillery, 
which  were  afterwards  taken;  and  solicited  others  to  become 
shareholders,  and  never  paid  his  subscription,  and  who  never 
interfered  in  other  respects  than  as  above  mentioned ;  had  not 
so  far  held  himself  out  as  a  partner  as  to  be  chargeable  for  goods 
sold  to  the  company. 

Where  several  parties  dine  together  at  a  tavern,  they  are 
jointly  liable  for  the  whole  expense,  and  not  merely  each  for  his 
own  share  {u) ;  but  the  officers  of  a  regimental  mess  are  only  se- 
parately liable  for  their  individual  shares  (x). 

There  is  no  liability  as  a  partner  where  there  is  neither  a 
participation  of  profits,  nor  aiiy  use  made  of  the  party's  name  to 
obtain  credit,  although  there  may  be  to  a  certain  extent  a  com- 
munity of  interest.  Thus  where  a  broker  employed  by  several 
persons  to  purchase  some  tea,  of  which  the  employers,  with  the 
broker,  were  to  have  separate  shares,  borrowed  money  upon  the 
security  of  the  tea  warrant,  without  the  knowledge  of  his  em- 
ployers, it  was  held  that  they  were  not  liable  to  the  lender  (y). 
And  upon  the  same  ground,  a  purchase  by  one  of  several  parties, 
on  an  agreement  between  them  that  each  shall  have  a  distinct 
share  of  the  whole,  without  any  communion  of  profit,  does  not 
create  a  partnership  between  them,  so  as  to  render  them  jointly 
liable  to  third  persons  (z). 

And  where  there  is  no  joint  purchase,  but  the  contract  is  made 
by  one  party  only,  a  subsequent  joint  interest  and  communion  of 
profits  will  not  constitute  a  joint  liability  upon  such  contract. 
As  if  several  agree  upon  an  adventure,  and  each  is  to  furnish  a 
certain  proportion  of  goods,  each  is  liable  to  the  party  supplying 
his  share,  not  the  whole  of  the  adventurers  jointly ;  and  no  part- 
nership arises  as  to  the  goods  till  they  be  mixed  in  the  common 
adventure  on  board  the  ship  (a).  But  where  the  agreement  is 
for  a  joint  purchase  for  the  adventure,  the  joint  interest  and 
partnership  commences,  and  the  joint  responsibility  attaches, 
immediately  the  goods  are  bought  (&),  though  at  the  time  of  the 


(tt)  Forster  v.  Taylor,  3  Camp.  49;  45;  2  id.  234.  See  Cothay  r.  Fennell, 

1  Rol.  Ab.  Action  sur  Case,  24,  15.  10  B.  &  C.  671. 

(j)  Id,;  and  Brown  v.  Doyle,  cor.  (a)  Saville  v.  Robertson,   1  T.  R. 

Lord  KenyoD,  3  Camp.  51,  note.  720 ;   Young  v.  Hunter,  4  Taunt.  583. 

(y)  Roarer.  DttUfes,T)ou%\.  37 i,  {b)  Gouthwaite  v.   Duckworth,    12 

(;::}  CoopeY.  Eyre,  1  Hen.  Bla.  37,  East,  421 ;  Smith  v.  Watson,  2  B.  & 

C.  401;  SD.  &R.  751,  S.C. 
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sale  one  partner  only  was  known  and  the  credit  was  given  to 
him.  And  therefore  where  A.,  at  the  suggestion  of  B.,  by  letter, 
ordered  a  cargo  of  timber  of  C,  and  the  invoice  was  made  in  the 
name  of  A.,  and  a  bill  of  exchange  was  drawn  by  B.  on  A.  for 
the  amount  of  the  freight,  and  paid  by  the  latter ;  it  was  held,  in 
an  action  brought  by  C.  against  A,  and  B.  for  the  price  of  the 
goods,  that  it  was  competent  to  C.  to  show  that  A*  and  B*  were 
jointly  interested  in  the  purchase  (c).  So  in  Gardiiier  v. 
Childs  (d),  where  it  appeared  that  the  plaintiffs,  carrying  on  bu- 
siness as  stationers,  supplied  paper  to  the  defendants  by  order 
o(  A.,  a  printer,  to  whom  credit  was  given.  A.  afterwards  be« 
came  bankrupt,  when  it  was  discovered  that  defendants  and  A, 
were  jointly  interested  in  the  publication  of  the  work  for  which 
the  paper  was  used.  And  the  jury  having  found  that  a  partner- 
ship existed  between  the  defendants  and^.  at  the  time  the  paper 
was  ordered,  it  was  held  that  the  defendants  were  liable. 

If  the  proprietors  of  a  stage*coach  from  London  to  a  distant 
place  divide  the  road  into  difierent  quarters ;  and  the  various 
proprietors  are  severally  the  owners  of  the  horses  and  harness 
which  draw  the  coach  through  their  respective  districts ;  and  se- 
verally provide  their  stabling,  food,  and  horse-keepers  in  their 
districts,  and  the  profits  are  divided  in  proportion  to  the  number 
of  miles ;  and  it  is  notorious  on  the  road  that  the  proprietors 
separately  horse  the  different  stages,  and  that  the  tradesmen  on 
the  road  give  credit  to  the  separate  proprietors  for  goods  fur- 
nished to  them ;  and  there  is  no  evidence  that  purchases  made 
by  the  separate  proprietors  are,  upon  the  general  adjustment  of 
accounts  between  all  the  proprietors,  computed  as  part  of  the 
general  outgoings ;  and  if  goods  are  delivered  to  one  of  the  pro- 
prietors, for  the  use  of  his  horses  by  a  vendor  who  is  the  owner 
of  the  stable  where  such  horses  are  kept,  and  who  receives  part 
of  the  price  of  the  goods  by  a  bill  drawn  on  such*  proprietor 
only,  and  who  expresses  his  fears,  upon  the  failure  of  such  pro- 
prietor, that  he  shall  lose  the  residue ;  such  vendor  can  recover 
only  from  the  proprietor  with  whom  he  immediately  dealt  {e) ; 
though  such  facts  might  constitute  a  partnership  as  between 
the  parties  themselves  (/). 

(c)  lU^ppell  V,  Roberit,  4  Ner.  &  («)  Barton  v.  Hanson,  2  TauDt.  49^ 

M.  31 ;  jind  see  Palerson  v.  Gandor  overruling  C.  B.  McDonald's  decision 

K^t,  16  East,  63 ;  and  anie^  924.  in  2  Camp.  97,  S.  C.     See  Fromont  y^ 

((/)  Gardiner  v.  Childi,  8  Car.  &  P.  Coupland,  ante,  234. 

345 ;  2  Jurist,  233.  (/)  Ante,  234. 
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There  arc  also  various  transactions^  by  virtue  whereof  a  party 
may  receive  a  portion  of  the  profits  of  an  adventure  without  be- 
coming liable  as  a  partner,  he  not  being  one  in  reality,  or  acting 
in  that  character.  As  in  the  case  of  remuneration  made  to  a 
traveller,  or  other  clerk  or  agent,  by  a  portion  of  the  sums  re- 
ceived by  or  for  his  master  or  principal,  in  lieu  of  a  fixed  salary, 
which  is  only  a  mode  of  payment  adopted  to  increase  or  secure 
exertion  (g).  So  in  the  case  of  a  factor  receiving  for  his  com- 
mission a  per  centage  on  the  amount  of  the  price  of  the  goods 
sold  him,  instead  of  a  certain  sum  proportioned  to  the  quantity 
of  goods  sold f A):  or  of  a  person  receiving  from  a  trader  an 
agreed  sum  in  respect  of  goods  sold  by  his  recommendation,  as 
one  shilling  per  chaldron  on  coals,  or  the  like,  for  there  is  no 
mutuality ;  and  such  a  case  resembles  a  payment  made  to  an 
agent  for  procuring  orders,  and  has  no  distinct  reference,  in  the 
terms  of  the  agreement,  to  any  particular  coals  purchased  by  the 
coal-merchant  for  re-sale,  upon  which  a  third  person  may  be- 
come a  creditor  of  the  coal-merchant,  and  probably  could  not>  iu 
any  instance,  be  shown  to  apply  in  its  execution  to  any  such  par- 
ticular purchase  (i).  But  an  agreement  between  a  merchant  and 
broker  that  the  latter  should  purchase  goods  for  the  former*  and 
should  receive  for  his  trouble,  in  lieu  of  brokerage,  a  certain 
proportion  of  the  profits  arising  from  the  sale,  and  should  bear  a 
proportion  of  the  losses,  may  render  the  broker  liable  as  a  part- 
ner to  persons  who  become  creditors  in  respect  of  the  particular 
adventure  or  transaction,  although  it  does  not  vest  in  the  broker 
any  share  in  the  property  so  purchased  or  in  the  proceeds  there- 
of: the  parties  having  treated  the  broker  as  acting  merely  in  that 
character  (A).  So  where  a  plaintiff  agreed  with  the  defendant  to 
convey  by  horse  and  cart  the  mail  between  two  named  places  at 
9/.  a  mile  per  annum,  and  to  pay  his  proportion  of  the  cart,  &Cm 
and  it  was  agreed  that  all  money  received  for  the  carriage  of 
parcels  should  be  divided  between  the  parties,  and  that  they 
should  bear  in  equal  portions  any  damage  occasioned  by  the  loss 
of  or  injury  to  such  parcels ;  it  was  held  that  this  agreement 

(g)  Benjamin  v.  Porteus,   3  lien.  (*)  Per  Abbott,  C.  J.,  in  Cheap  v. 

Bla.  590 ;  Mever  y.  Sharp,  5  Taunt.  Cramond,  4  B.  &  Aid.  670. 

74 ;  £r  parte  ^Hamper,  17  Ves.  404 ;  {k)  Smith  v.  Watton,  2  B.  &  C.  401 ; 

Cheap  V.  Cramond,  4  B.  &  Aid.  670.  3  D.  &  It  751,  S.  C;    see  JRcirf  v. 

(A)  Dixon  r.  Cooper,  3  Wils.  40 ;  Eollingihead,  7  D.  &  R.  444 ;  4  B.  & 

Cheap  V.  Cramond,  4  B.  &  Aid.  670.  C.  867,  S.  C. ;  cited  ante,  233. 
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constituted  a  partnership,  and  was  not  a  mere  measure  of  the 
wages  to  be  paid  to  the  plaintifr(Z). 

If  the  proprietor  of  a  lighter  agree  with  the  person  who  works 
it,  that,  in  consideration  of  his  labour^  he  shall  receive  half  the 
gross  earnings,  there  is  no  joint  liability  (m).  Nor  does  a  part- 
nership arise  on  an  agreement  between  the  owner  of  cattle  and 
the  occupier  of  land,  that  the  cattle  shall  be  pastured  upon  the 
land,  and  thai  the  profit,  after  they  are  fatted,  above  a  certain 
sum,  at  which  the  cattle  are  estimated,  shall  be  equally  divided 
between  the  proprietor  of  the  cattle  and  the  land-owner ;  such 
transaction  being  merely  a  mode  of  paying  for  the  pasture  (n). 
Nor  does  any  partnership  exist  between  the  captain  and  crew  of 
a  ship  engaged  in  the  whale  fishery,  where  it  is  provided  that 
the  produce  of  the  voyage  shall  be  divided  in  certain  proportions 
between  them  (o). 

II,  What  Contracts  by  one  Partner  bind  the  Firm. 

The  general  rule  is,  that  the  act  or  agreement  of  one  partner, 
with  reference  to,  and  in  the  course  of,  the  partnership  business 
and  a&irs,  and  the  management  thereof,  is,  in  point  of  law,  the 
act  or  contract  of  the  whole  firm,  and  binding  on  them,  although 
it  violate  any  private  arrangement  between  the  partners  (|?).  In 
the  case  of  Fox  v..  Clifton  (j),  Tindal^  C.  J.,  observed,  "  The 
question,  therefore,  must  be  considered  whether,  upon  the  facts 
of  the  case,  the  defendants  were  partners  in  the  Imperial  Dis^ 
tillery  Company  with  the  directors  and  other  shareholders  at  the 
time  this  contract  was  made ;  for  by  the  general  rule  of  law 
relating  to  the  partnerships  in  trade,  each  would  then  be  liable 
to  the  debts  of  the  whole  company  contracted  in  the  course  of  the 
trade.  This  is  a  consequence  not  confined  to  the  law  of  this 
country,  but  extending  generally  throughout  Europe  ;  and  it  is 
founded  partly  on  the  desire  to  favour  commerce,  that  merchants 
in  partnership  may  obtain  credit  in  the  world  ;  and  more  especi- 
ally on  the  principle  that  the  members  of  trading  partnerships 
are  constituted  agents  the  one  for  the  other  for  entering  into 

(0  Green  v.  Betiltf,  2  Scott,  164;  v.  La^ifield,  1  Salk.  29?; 

2  Bing.  N.  C.  108;  1  Hodges,  199,  Shirrcffv.  Wilk$y  1  East,  48,  cited  ia 

S.  C.  Montagu  on  Partnership,  20,  cb.  2, 

(m)  Dry  v.  Boncell,  1  Camp.  329.  sec.  1. 

(fi)  Id.  331,  in  notes.  {g)  6  Bing.  795,  cited  antCf  234, 235; 

(o)  AnU,  234.  S.  C.  after  third  trial,  9  Bing.  115  ;  2 

Ip)  Anon.  12  Mod.  446;  11  Mod.  Moo.&Sc.  146. 
40;    Kmble  v.  Atkms,  Holt,  434; 
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contracts  connected  with  the  business  and  concerns  of  the  part- 
nership ;  so  that  by  the  contracts  of  the  agent  all  his  principals 
are  bound." 

With  respect  to  dormant  partners,  they  are  bound  by  the  acts 
of  their  co-partners  as  to  all  implied  contracts,  but  are  not  liable 
on  express  contracts  with  the  known  and  acting  partners  (r). 

Although  in  a  matter  wholly  unconnected  with  the  partnership, 
one  party  cannot  bind  the  others,  yet  the  act  and  assurance  of  one 
partner,  made  with  reference  to  business  transacted  by  the  firm, 
will  bind  all  the  partners.  If  two  horse  dealers  (partners)  should 
agree  between  themselves  never  to  warrant  any  horse,  yet,  though 
this  be  their  course  of  business,  there  is  no  doubt  that  if,  upon 
the  sale  of  a  horse,  the  property  of  the  partnership,  one  of  them 
should  give  a  warranty,  the  other  would  be  thereby  bound  («)• 

So  one  partner  alone  may  in  general  bind  his  copartners  by 
accepting,  drawing,  or  indorsing  a  bill  of  exchange,  or  making 
or  indorsing  a  promissory  note  in  the  name  and  on  the  behalf  of 
the  firm(^);  by  selling  («),  or  insuring  (v),  the  partnership  efiects ; 
by  receiving  money  for  the  firm  (x) ;  by  releasing  the  debts  due  to 
it  (y) ;  or  by  bringing  actions  in  the  name  of  the  firm  to  recover 
debts  due  to  it  (z) ;  by  borrowing  money  to  defray  the  expenses 
of  travelling  on  partnership  concerns,  and  other  partnership  pur- 
poses (a) ;  and  by  other  acts  and  contracts  of  a  similar  nature, 
necessary  or  incidental  to  the  carrying  on  of  the  business  of  the 
firm,  and  whereby  the  credit  of  the  firm  is  pledged.    For  though 


(r)  Beckham  v.  Knight^  4  Bing.  N. 
C.  243 ;  5  Scott,  336. 

(s)  Fer  Abbott,  C.  J.,  Sandilands  v. 
Marsh,  2  B.  &  Aid.  678,  679. 

{t)  See  the  cases  cited,  Montagu  on 
Partnership,  21,  note  (a);  Chitty  on 
Bills,  8th  ed.  45  to  58 ;  South  Carolina 
Bank  v.  Case,  8  B.  &  C.  427;  see 
Greenslade  ▼.  Dower,  7  B.  &  C.  638, 
per  Bay  ley,  J.  When  a  bill  is  to  be 
considered  to  be  the  acceptance  of  the 
whole  firm,  though  the  name  of  one 
partner  be  omitted,  &c.,  Lloj/d  v.  Ash- 
by,  2  B.Si  Ad.  23.  One  partner  may 
sign  a  note  for  the  weekly  payment, 
under  the  Lords'  act,  Meux  v.  Hum- 
phrey, 8  T.  R.  25  ;  Burton  v.  Issitt,  5 
B.  &  Aid.  267. 

(u)  Lambert's  case,  Godbold,  244; 
Fox  V.  Banbury,  Cowp.  445 ;  ■ 


V.  Lay  fields  1  Salk.  292,  note. 

(o)  Hooper  ▼.  Lusby,  4  Camp.  66, 

(x)  8  Ann,  KembU  v.  Atkins,  ilolt, 
434;  Willet  v.  Chambers,  Cowp.  814. 
But  if  two  persons,  not  partners,  pay 
money  on  their  joint  account  into  a 
bank,  a  payment  by  the  bankers  to  one 
only  is  not  a  payment  which  binds  the 
other;  Innes  ▼.  Stephenson,  1  M.  & 
R.  145. 

(y)  2  Co.  68 ;  Bac.  Ab.  tit.  Release 
(D);  Steady.  Salt,  3  Bing*  103;  10 
Moo.  389. 

(a)  Whitehead  v.  Hughes,  2  C.  &  M. 
318;  4  Tyr.  92;  2  Dowl.  258,  S.  C. 
But  the  partners  who  object  have  a 
right  to  be  indemnified  against  the 
costs,  id, 

(a)  Rothwell  v.  Humphreys,  1  £sp. 
R.  406 ;  2  C.  &  P.  325,  333. 
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there  may  be  cases  in  which  all  the  partners  will  not  be  liable 
for  all  that  is  done  by  such  individual  partner^  yet  in  such  cases 
there  must  be  something  exclusive  in  the  nature  of  the  transac- 
tion ;  not  only  the  other  should  not  be  known  in  the  transaction, 
but  the  ordering  of  the  goods  should  be  the  exclusive  act  of  the 
particular  partner  {b).  And  it  is  in  general  immaterial  that  some 
of  the  partners  were  secret  partners,  or  not  known  or  named  at 
the  time  (c)«  But  if  the  individual  dealing  with  one  partner  is 
guilty  of  any  fraud,  or  has  reason  to  suppose  the  latter  is  acting 
on  his  own  account,  there  is  no  claim  against  the  firm(<2). 
Nor  has  one  partner  any  implied  authority  to  bind  the  firm 
by  drawing  or  accepting  bills,  if  (as  in  the  case  of  a  mining  or 
joint  stock  company)  it  be  neither  usual  in  a  business  of  that 
sort  to  use  such  instruments,  nor  necessary  so  to  do  to  carry  on 
the  particular  concern,  and  no  express  authority  has  been 
given  (e). 

A  partnership  cannot  acquire  any  property  in  goods  obtained 
by  the  fraud  of  one  of  the  partners,  to  which  the  others  are  not 

privy  (/)• 

Where  one  of  two  partners,  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles,  such  as  might  be 
used  in  the  partnership  business  (^),  which  he  instantly  by  pawn- 
ing converts  to  his  own  use ;  if  there  were  no  collusion  between 
him  and  the  seller,  this  is  to  be  considered  a  partnership  transac- 
tion, and  the  innocent  partner  is  liable  for  the  price  of  the  goods, 
without  proof  of  any  previous  dealings  between  the  parties  (A), 

So  where  one  Fauntleratf,  a  partner  in  the  defendant's  house, 
transferred  certain  stock  out  of  the  plaintifi*'s  name  in  the  books 
of  the  Bank  of  England,  under  a  forged  power  of  attorney,  and 


(6)  Per  Lord  Denman,  C,  J.,  Gar^ 
diner  r.  Childi,  8  C.  &  P.  35t ;  2 
Jurist,  233,  S.  C;  per  Gibbs,  J., 
Young  V.  HwUer,  4  Taunt  583. 

(c)  WintU  V.  Crowtker,  1  C.  &  J. 
316 ;  Gardiner  v.  Childs,  8  Car.  &  P. 
345  ;  2  Jurist,  233,  S.  C;  Ruppell  v. 
Roberts,  4  Ner.  Sc  M.  SI. 

(d)  Sutton  ▼.  Gregory,  Peake's 
Addl.  Cases,  150;  in  tliis  case  the 
partners  resided  in  different  countries. 
And  see  South  Carolina  Bank  ▼.  Cote, 
8  B.  &  C.  427 ;  post, 

(e)  Bramah  v.  Roberts,  3  Bing.  N. 
C.  963 ;  5  Scott,  172,  S.  C. ;  Dickin- 


son V.  Ffl/jpy,  10  B.  &  C.  128 ;  Green- 
siade  V.  Dower,  7  B.  &  C.  635;  1  M. 
&  R.  640,  S.  C.  Where  a  partner  re- 
tires from  the  firm,  he  may  by  parol 
authorise  the  continuing  member  to 
indorse  bills  in  the  partnership  name 
after  the  dissolution,  or  such  authority 
may  be  inferred  from  the  acts  of  such 
retiring  partner.  Smith  r.  Winter,  4 
Mee.  &  W.  454. 

(/)  KUby  V.  Wilson,  1  R.  &  M. 
78. 

(g)  V.  Layfield,  1  Salk.292, 

note. 

(A)  Bond  ?.  Gibfon,  1  Camp.  185. 
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without  any  authority  from  her  and  received  the  produce ^  and  caused 
it  to  be  mixed  with  the  money  of  the  firm ;  and  having  been  con- 
victed of  another  forgery  committed  under  similar  circumstances, 
was  executed ;  it  was  held  that  the  plaintiff  might  recover  the 
amount  in  an  action  against  the  surviving  partners  for  money  had 
and  received  to  her  use  (t).  But  where  bankers  were  employed 
to  receive  the  dividends  of  certain  stocky  and  had  in  their  own 
books  credited  their  employers  with  the  dividends  as  received, 
when  in  fact  they  had  not  been  received,  a  partner  in  the  firm 
having  sold  the  stock  by  means  of  a  forged  power  of  attorney, 
and  continued  to  make  entries  in  the  books  of  the  firm  as  though 
the  dividends  were  received  by  him,  it  was  held  that  the  other 
partners  were  not  bound  by  the  entries  so  made,  and  could  not  be 
charged  as  for  money  had  and  received  (k). 

There  appears  to  be  some  doubt  whether  one  partner  can  bind 
the  firm  by  signing  in  the  names  of  the  partners,  but  without 
their  knowledge,  a  guarantee  for  the  debt  of  a  third  person.  In 
JEx  parte  Gardom  (Z)  it  seems  to  have  been  considered  that  such 
power  existed,  but  the  point  did  not  undergo  much  investigation. 
In  a  subsequent  case  before  Lord  Ellenborough  at  Nisi  Prius  (nt), 
where  one  of  two  merchants  (partners)  signed  a  guarantee  in  the 
partnership  firm,  his  lordship  held  that  ^^asit  was  not  usual  far 
merchants  in  the  common  course  of  business  to  give  collateral 
engagements  of  that  sort,  the  plaintiff  should  prove  that  the 
partner  signing  had  the  authority  from  his  co-partner  to  sign  the 
partnership  firm  to  the  guarantee.'*  And  his  lordship  observed, 
that ''  it  is  not  incidental  to  the  general  power  of  a  partner  to  bind 
his  co-partners  by  such  an  instrument."  But  it  would  be  sufficient 
to  prove  a  parol  acknowledgment  from  the  other  partner,  subse- 
quently to  the  guarantee,  that  it  was  properly  given  (n) ;  or  to 
show  a  previous  course  of  dealing,  in  which  similar  guarantees 
had  been  given  in  the  partnership  firm  with  the  privity  of  both 
partners  (o) ;  or  that  the  guarantee  was  given  in  the  course  of, 
or  as  incidental  to  a  transaction  falling  within  the  ordinary  course 


(i)  Marsh  and  others  v.  Keating,  I  (/)  15Ves.jun.  286. 

Scott,  5.  (m)  Duncan  y,  Lowndes,  S  Camp. 

{k)  See  Hume  v.  Bolland,  1   C.  &  478. 

M.  130,  S.  C. ;  1  R.  &  M.  371 ;  Shaw  (n)  And  see  Ex  parte  Bonbonus,  8 

V.  Bartnall,  6  B.  &  C.  65 ;  9  D.  &  Ves.  540. 

R.  54,  S.  C. ;  Shmo  v.  Woodcock,  7  id.  (o)  See  id, ;  Sandiltmds  v.  Marsh,  2 

73.  B.  &  Aid.  673,  678,  679. 
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of  the  business  of  the  firm,  and  that  it  was  notified  to  the  other 
partners  who  expressed  no  dissent  (p). 

It  has  been  recently  decided,  that  one  of  several  partners  in  a 
trading  firm  cannot  bind  the  firm  by  a  submission  to  arbitration, 
even  of  matters  arising  out  of  the  business  of  the  concern ;  the 
entering  into  such  submission  being  no  part  of  the  ordinary  bu- 
siness of  a  trading  partnership  {q),  and  this  whether  the  partner- 
ship be  a  general  one  or  only  for  a  particular  transaction* 

The  rule  is,  that  one  partner  cannot  bind  the  firm  by  entering 
into  an  instrument  under  seal,  even  though  the  partnership 
articles  be  by  deed ;  unless  by  a  power  of  attorney  under  seal 
he  be  invested  by  his  co-partners  with  an  express  and  special 
authority  (r).  And  if  one  partner  acknowledge  that  he  gave 
another  partner  authority  to  execute  a  deed  for  him,  the  presump- 
tion is  that  it  was  a  legal  authority,  that  is,  under  seal ;  and  such 
authority  must  be  produced,  the  bare  acknowledgment  being 
insufficient  (s).  But  if  one  partner  in  the  presence  of  the  other^ 
and  with  his  express  consent,  execute  a  deed /or  both  of  them,  iu 
a  transaction  in  which  both  are  interested,  it  is  a  valid  execution 
by  both,  although  there  be  but  one  seal,  and  it  be  not  put  twice 
on  the  same  wax  (t). 

The  subsequent  approval  and  recognition  by  the  firm  of  the 
act  or  contract  of  one  of  the  partners,  or  their  privity  and  silence, 
afford  powerful  evidence  that  he  was  invested  with  a  sufficient 
prior  authority  to  bind  all  the  partners  (u).  So  acts  subsequent 
to  the  time  of  delivering  goods  on  a  contract  may  be  admitted 
as  evidence,  to  show  that  the  goods  were  delivered  on  a  partner- 
ship account,  if  it  were  doubtful  at  the  time  of  the  contract  {x) ; 
but  if  it  clearly  appear  that  no  partnership  existed  at  the  time  of 
the  contract,  no  subsequent  act  by  any  person  who  may  after- 
wards become  a  partner  (not  even  an  acknowledgment  that  he 


(p)  Id.;  Ex  parte  Nolte,2  Glyn& 
J.  295. 

{q)  Adamt  v.  Bankart,  1  C,  M.  & 
R.  681;  5  Tyr.  425,  S.  C;  SUad  v. 
Saltj  3  BiQg.  101;  10  Moore,  389, 
S.  C.  And  see  Boyd  ▼.  Emmenon^  4 
N.  &  Man.  99;  2  Ad.  &  £.  184,  S.C. 

(r)  Harrison  v.  Jackson,  7  T.  R. 
207;  Thomason  v.  Frere^  10  East, 
418 ;  Clinan  v.  Cooke,  1  S.  &  L.  29. 

(s)  SteigUtg  V.  Fggington,  Ilolt,  N. 
P.  R.  141. 


(/)  Ball  V.  Dunsterville,  4  T.  R. 
313. 

(u)  Ex  parte  Bonbonus,  8  Ves.  540 ; 
Ex  parte  Bowness,  2  M.  &  Selw.  484 ; 
Duncan  r,  Lowndes,  3  Camp.  478  ; 
Ex  parte  Nolle,  2  G.  &  J.  295;  per 
Lord  Abinger,  Adams  v.  Bankhart,  1 
C,  M.  &  R.  685.  See  further  as  to 
this  principle,  ante,  17,  212. 

(x)  Savillev.  Robertson  and  another, 
4  T.  R.  720;  Gatdner  v.  Childs,  8 
Car.  &  P.  345 ;  2  Jurist,  223. 
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is  liable,  or  accepting  a  bill  of  exchange  drawn  on  them,  as 
partners,  for  the  very  goods),  will  make  him  liable  in  an  action 
for  goods  sold  and  delivered ;  although  he  will  be  liable  to  an 
action  on  the  bill  of  exchange  (y). 

But  a  firm  is  not  bound  where  a  party  contracting  with  one 
partner  is,  at  the  time  of  the  transaction,  aware  (or  had  reason 
to  suspect)  that  the  latter  is  acting  coUusively,  and  for  his  own 
benefit,  though  in  the  name  of  the  partnership ;  even  in  cases  in 
which  if  no  such  notice  existed,  the  other  partner  would  be 
liable  (z).  And  where  the  transaction  is  not  band  fide j  notice  to 
one  partner  is  not  impliedly  notice  to  the  firm  (a). 

It  is  not  always  possible,  nor  is  it  necessary,  to  give  positive 
evidence  of  covin ;  in  many  cases  it  may  be  inferred  firom  the 
nature  of  the  transaction. 

In  Shirreff  and  others  \.  Wilts  and  others  {b\  the  plaintiffs 
drew  a  bill  of  exchange  for  a  balance  due  from  Bishop  and  Wtlhs 
for  porter  sold  to  them,  exclusively  of  their  third  partner,  Robson^ 
and  then  they  sought  to  charge  Robson  as  well  as  Bishop  and 
WiUts,  by  the  acceptance  of  Bishop  in  the  partnership  firm  of 
"  G.  Bishop  and  Co/*  But  the  court  held  that  firom  the  intrinsic 
nature  of  the  transaction,  the  plaintiffs  must  have  been  conscious 
that  it  was  an  unauthorised  act  in  them  to  draw  on  the  partner- 
ship firm  and  funds  of  the  three,  for  the  separate  debt  of  two ; 
and  that  Robson  was  ignorant  that  they  had  so  done ;  and  con- 
sequently that  he,  Robson^  was  not  liable.  And  it  seems  that 
collusion  between  the  two  plaintifis  and  Wilhs  and  Bishop 
might,  in  that  case,  be  more  fairly  inferred,  as  the  three  partners, 
who  were  the  only  persons  likely  to  know  whether  actual  firaud 
existed,  could  not,  from  being  parties  to  the  suit,  be  called  to 
afford  positive  evidence  of  the  fact. 


(y)  Id.t  and  see  Ridgway  v.  Philipt 
1  C.,  M.  &  R.  415,  ante,  243. 

(0  Shirreff'  v.  Wilks,  1  East,  48 ; 
Arden  v.  Sharpe,  2  £sp.  R.  523; 
SuHin  V.  Steele,  7  East,  210 ;  Ridley  v. 
Taylor,  13  East,  175;  Ex  parte  Bon- 
bonus,  8  Ves.  542 ;  Snaith  v.  Burridge, 
4  Taunt.  684 ;  Verev.  Ashhy,  10  B.  & 
C.  298.  If  a  person  collude  with  one 
partner  to  injure  the  others,  the  latter 
may,  it  seems,  jointly  sue  the  person 
colluding  in  case,  Longman  v.  Pole, 
Moo.  &  Mai.  225. 


(a)  Bignold  v.  Waterhouse,  1  M.  & 
Selw.  259. 

{b')  1  East,  48 ;  and  see  Green  v. 
Deakin,  2  Stark.  847.  It  is  a  general 
rule  that  an  incoming  partner  cannot 
he  charged  by  a  creditor  for  a  debt 
due  from  the  former  partners,  although 
the  old  partners  agreed  with  the  new 
member  that  he  should  be  regarded  as 
a  partner  from  a  period  anterior  to  the 
time  the  debt  was  contracted,  Vere  v. 
Ashby,  10  B.  &  C.  288. 
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In  Ex  parte  Goulding  (c)  the  bankrupt,  O'Neill^  having  con- 
tracted a  debt  with  the  petitioners^  entered  into  a  partnership 
with  the  other  bankrupt,  Martin.  After  the  partnership,  the 
agent  of  O^Neill  delivered  to  the  petitioners,  in  satisfaction  of 
their  debt,  a  bill  drawn  by  him  on  the  firm  of  Neill  and  Martin, 
and  such  bill  was  afterwards  accepted  by  O* Neill,  in  the  name  of 
the  firm.  It  appeared  that  O'Neill's  acceptance  of  this  bill  was 
without  the  authority  or  privity  o(  Martin  ;  but  it  did  not  appear 
that  there  was  any  express  collusion  or  knowledge  that  Martin 
had  not  authorised  (X Neill  to  give  the  partnership  acceptance. 
The  question  was,  whether  the  petitioners,  under  the  circum- 
stances, were  entitled  to  prove  the  bill  against  the  joint  estate  of 
O' Neill  and  Martin.  The  Vice  Chancellor  said,  "  For  the  pe- 
titioners it  is  argued  that  there  being  no  fi^ud  on  their  part,  they 
are  entitled  to  this  joint  proof.  Upon  an  attentive  consideration 
of  the  several  authorities  which  have  been  referred  to,  I  am  of 
opinion  that  where  one  partner  gives  the  acceptance  of  the  firm, 
in  payment  of  his  separate  debt,  without  authority  from  his  co- 
partner, such  acceptance  does  not  bind  the  firm,  and  that  the 
petitioners  cannot  prove  against  the  joint  estate.*'  It  seems  that 
the  mere  circumstance  that  the  debt  which  forms  the  considera- 
tion for  the  bill,  was  due  only  firom  the  one  partner  who  actually 
accepts  or  indorses  the  bill  in  the  partnership  firm,  ought  to  in- 
duce the  creditor  receiving  the  bill  to  inquire  from  the  other 
partners  whether  the  separate  debtor  had  their  express  authority 
to  give  the  instrument ;  and  the  fraud  shall  be  presumed,  unless 
the  express  authority  of  the  one  partner  thus  to  apply  the  part- 
nership property  in  liquidation  of  his  separate  demand  be  esta- 
blished. This  doctrine  appears  to  have  been  confirmed  by  the 
case  of  Heath  v.  Sansom(d),  in  which  the  court  held  that,  under 
such  circumstances,  even  an  indorsee  of  a  bill  or  note  thus  given 
in  firaud  of  a  firm  cannot  sue  the  firm  thereon^  without  proving 
that  he  took  the  bill  for  value,  although  no  notice  had  been  given 


(c)  2  G.  &  J.  118 ;  Green  v.  Dea- 
km,  8  Surk.  R.  347 ;  WdU  v.  Mas- 
terman,  3  £sp.  R.  730.  And  see  Ex 
parte  Thorpe^  3  Deac.  16,  where  one 
of  two  partners,  without  tlie  knowledf^e 
of  his  co-partners,  accepted  hills  in  the 
name  of  the  partnership  (inn,  and  de- 
livered them  to  a  creditor,  in  satisfac- 
tion of  his  own  private  debt    Held, 


that  the  bills  were  not  proveable 
against  the  joint  estate.  And  in  any 
case  where  a  security  is  given  in  the 
name  of  the  partnership  firm  for  the 
separate  debt  of  one  of  several  partners, 
the  onus  lies  on  the  creditor  to  show 
that  the  partner  had  authority  to  give 
him  the  joint  security  of  the  firm. 
id)  3  B.  &  Ad.  291. 
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him  to  prove  the  consideration.  But  in  the  case  of  Ridley  and 
another  v.  Taylor  (e),  though  the  plsuntiffs,  the  separate  creditors 
of  one  partner,  took  the  joint  security  of  the  firm  without  con- 
sulting all  its  members^  the  court  would  not  infer  fraud.  In  that 
case  the  bill  appeared  on  the  face  of  it  to  have  been  drawn  in 
the  name  of  the  firm,  for  a  larger  amount  than  the  particular  debt, 
payable  to  their  own  order,  eighteen  days  before  the  delivery  of 
it  to  the  separate  creditors,  and  to  have  been  accepted  and  in- 
dorsed before  such  delivery.  And  though  the  indorsement  was 
in  fact  made  by  the  hand  of  the  debtor  partner,  yet  it  did  not 
appear  that  that  fact  was  known  to  the  separate  creditors  at  the 
time,  which  the  court  much  relied  upon,  as  direct  evidence  might 
have  been  given  of  the  covin  or  want  of  authority,  if  it  existed. 
Under  the  whole  of  the  circumstances  of  that  case,  the  court 
thought  there  did  not  appear  that  there  was  any  such  crassa  neg* 
ligentia  on  the  part  of  the  plaintiffs,  in  not  inquiring  whether  the 
partner  with  whom  they  dealt  was  authorised  to  dispose  of  the 
security  (which  had  originally  been  partnership  property)  as  his 
own,  as  to  render  the  transaction  on  that  account  fraudulent,  and 
therefore  void.  And  as  the  courts  have  lately  relaxed  their  rules 
as  to  the  negociability  of  bills  of  exchange,  it  would  seem  that 
mala  fides  must  be  expressly  proved. 

If  a  bill  accepted  in  a  partnership  firm  be  applied,  with  tht: 
knowledge  of  the  party  who  takes  the  bill,  in  part  only  to  the 
separate  use  of  the  partner  who  actually  accepts  it,  a  secret 
partner,  not  known  to  the  individual  who  receives  the  bill,  is 
liable  in  respect  of  so  much  of  the  amount  as  is  not,  to  the  know- 
ledge of  the  taker,  applied  to  the  separate  use  of  the  partner  who 
accepts  the  bill  (/). 

Where  A*  and  B.  agreed  to  take  a  farm,  and  pay  C,  a  former 
occupier,  for  certain  articles  by  bills  drawn  at  three  months,  and 
C  afterwards,  without  the  knowledge  or  consent  of  J..,  took 
from  B.  bills  for  the  amount,  payable  at  six  and  twelve  months, 
accepted  by  himself  in  his  own  name  and  ^.'s  ;  it  was  held  that 
the  latter  could  not  be  sued  on  the  bills  {g).  The  court  consi- 
dered that  B.  had  not,  under  such  circumstances,  sufficient  au- 
thority to  bind  A. 


(e)  13  East,  175.  2  C.  &  J.  425,  pot^,  258. 

(/)   Wintle  V.  Crawther,  1  C.  &  P.         (g)  Grecnslade  v.  Dmoer,  7  R.  &  C. 
3)6;  and  see  I'hicknetse  v.  Bromilow,     635 ;  1  M.  &  K.  640,  S.  C. 
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It  was  agreed  between  the  plaintiff  and  one  of  the  defendants, 
proprietors  of  a  stage-coach,  to  carry  certain  parcels  for  the 
plaintiff  free  of  expense,  which  were  accordingly  carried  for  two 
years,  but  there  was  no  evidence  of  any  knowledge  of  this  agree- 
ment by  the  other  defendants ;  and  the  defendants  had  given 
notice  that  they  would  not  be  accountable  for  parcels  above  the/ 
value  of  51.,  unless  entered  and  paid  for,  &c. ;  it  was  held  that 
the  defendants  were  not  liable  for  the  loss  of  a  parcel  above  the 
value  of  5/.,  sent  by  the  plaintiff  under  the  agreement.  No 
notice  of  the  value  of  the  parcel  had  been  given  to  the  defend* 
ants.  The  court  considered  the  agreement  with  one  of  the  firm 
as  a  fraud  on  the  other  partners>  and  made  for  the  individual 
benefit  of  that  defendant  (A). 

Although  no  firaud  exist,  and  the  transaction  be  purely  of  a 
partnership  nature,  the  apt  or  contract  of  one  partner  does  not 
bind  the  firm,  if  the  creditor  received  a  previous  express  warning 
from  the  other  partners  that  they  would  not  consider  themselves 
responsible  (i).  The  authority  of  one  partner  to  bind  the  firm 
is  only  implied,  and  no  one  can  become  the  creditor  of  another 
against  his  express  and  declared  will. 

There  have  been  some  decisions  in  regard' to  the  liability  of 
partners  for  money  actually  advanced  to  one  partner,  but  applied 
to  partnership  purposes.  It  seems  that  if  a  partner  solely  borrow 
a  sum  of  money,  and  give  his  oum  security  for  it,  it  does  not 
become  a  partnership  debt,  by  being  applied  for  partnership  pur- 
poses, even  with  the  knowledge  of  the  other  partner  (A).  In 
Smith  V.  Craven  (J),  it  appeared  that  A.,  B,,  and  C,  not  being 
general  partners,  entered  into  a  joint  speculation,  and  each  was 
to  contribute  a  third;  it  was  held  that  ^.,  who  had  paid  his 
share,  was  not  liable  to  the  bankers  of  B.  for  monies  advanced  by 
such  bankers,  on  the  individual  credit  of  /}.,  with  the  knowledge 
of  A.,  though  such  monies  were  applied  in  payment  of  bills 
drawn  upon  6.  in  the  course  of  the  joint  speculation.  And  where 
one  of  two  partners  drew  bills  of  exchange  in  his  own  name,  which 
he  procured  to  be  discounted  with  a  banker,  through  the  medium 

(A)  Bignold  ▼.  Waterhoute,  1  M.  &  cognition    might    render    the    party 

Selw.  855.  liable  ;    Willis  v.  Di/ton.    See  ante, 

(i) V.  Layfield,  \  Salk.  253. 

292;  Gallway  v.  Matthew,  10  East,  (k)  Beavan  v.  LaoiSf  1  Sim.  376; 

264 ;    WUlii  v.    Dyson,  1    Stark.  R.  Loi/d  v.   Frfthfield,  2  C.  &  P.  325 ; 

164 ;   Vice  v.  Fleming,  1  Y.  &  J.  227.  Vere  v.  y(s%,  10  B.  &  C.  288. 

A  subsequent  act  of  adoption  or  re-  (/)  1  C.  &  J.  500. 
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of  the  same  agents  who  procured  the  discount  of  other  bills 
drawn  in  the  partnership  firm  with  the  same  banker ;  it  was  held 
that  the  latter  had  no  remedy  against  the  partnership^  either 
upon  the  bills  so  drawn  by  the  single  partner,  or  for  money  bad 
and  received  through  the  medium  of  such  bills,  although  the 
proceeds  were  carried  to  the  partnership  account ;  the  money 
being  advanced  solely  on  the  security  of  the  parties,  whose  names 
were  on  the  bills,  by  way  of  discount,  and  not  by  way  of  loan  to 
the  partnership,  although  the  bankers  conceived  at  the  time  that 
all  the  bills  were  drawn  on  the  partnership  account  (m).  But 
where  one  of  two  partners  having  authority  to  bind  the  other  by 
drawing  or  indorsing  bills  of  exchange,  raised  money  by  bills  in 
fictitious  names,  indorsed  by  him  in  the  partnership  firm,  and 
the  money  was  afterwards  applied  to  the  partnership  purposes ; 
it  was  held  that  the  other  partner  was  liable  to  the  persons  from 
whom  the  money  was  so  obtained  (n).  So  where  one  of  several 
partners,  with  the  privity  and  by  the  authority  of  the  others, 
drew  bills  of  exchange  in  bis  own  name  upon  the  partnership 
firm,  in  favour  of  persons  who  advanced  the  amount,  which  he 
applied  to  the  use  of  the  partnership ;  Lord  JSllenborough,  C.  J. 
held  at  nisi  prius,  that  although  the  partners  were  not  jointly 
liable  on  the  bills,  they  might  be  jointly  sued  by  the  payees  for 
money  lent,  the  transaction  being  a  loan  rather  than  a  dis« 
count  (o). 

Although  the  firm  may  be  liable  to  the  lender  of  money  ad- 
vanced to  one  partner  for  the  partnership  purposes,  on  the  credit 
of  the  firm,  yet  if  the  loan  be  made  to  one  partner,  under  cir- 
cumstances of  negligence,  and  out  of  the  ordinary  course  of 
business,  and  the  money  be  misapplied,  the  other  partners,  not 
being  privy  to  the  advance,  will  not  be  liable,  although  the 
partner  who  received  the  money  said  at  the  time  that  he  borrowed 
it  for  the  firm  (p). 

In  regard  to  contracts  of  a  personal  nature  with  a  firm,  as  a 
contract  with  coachmakers  to  hire  of  them  a  carriage  for  a  certain 
term,  it  seems  that  the  firm  cannot,  by  dissolving  the  firm  and 
receiving  a  new  partner,  and  transferring  the  carriage  and  the 

(m)  Emly  v.  Lye,  15  East,  7;  see  observed  upon  by  Mr.  Baron  Bayley 

Ex  parte  Bolitho,  Buck,  1100.  in  Smith  v.  Craven,  1  C.  &  J.  607; 

(n)  Thickneste  v.  Bromilaw,  9  C.  &  Ex  parte  BoUtho,  Buck,  1100. 
J.  425.  (p)  Loyd  v.  Freshfield,  3  C.  &  P. 

(o)  Pennon  v.Aoiie,  3  Camp.  493;  335. 
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interest  of  one  of  the  partners  in  the  contract  to  another  person, 
vest  in  him  a  right  of  action  on  such  contract  (q). 

IIL  Of  the  JDtssolution  of  a  Partnership,  and  of  Contracts 

subsequently  made. 

A  partnership  may  be  dissolved  (r) ;  Ist,  by  the  act  of  the 
parties,  as  by  their  mutual  consent ;  or  where  no  specific  period 
is  limited  for  the  continuance  of  the  partnership,  either  party 
may  dissolve  it  instantly  (s) :  3ndly»  by  the  act  of  God,  as  by  the 
death  {t)  of  one  of  the  partners :  3rdly,  by  act  of  law,  as  where 
the  partnership  is  formed  to  efifect  a  particular  object,  which  is 
found  to  be  impracticable  and  wholly  fails  (u) ;  or  where  one  of 
the  partners  becomes  a  bankrupt  (r). 

But  in  order  to  render  the  dissolution  of  a  partnership  by  con- 
sent effectual  as  regards  the  public,  it  is  in  general  necessary 
that  notice  should  be  given  thereof  in  the  Gazette  (y).  And  if 
a  partner  retire,  without  notice  being  given  in  the  Gazette,  and 
the  name  of  the  firm  is  still  preserved,  a  person  dealing  with  the 
firm  after  the  dissolution  may  still  call  upon  all  the  original 
parties,  unless  he  had  notice  or  knew  that  one  of  them  had 


(q)  Rohson  y.  Dntmmondf  2  6.  & 
Ad.  303. 

(r)  See  1  Montasu  on  Partnership, 
86>  partiii.  c.  1 ;  French  Code  Civil, 
book  3,  tit.  9,  c.  3. 

(«)  Matter  v.  Kirtotiy  3  Ves,  74; 
Tattertallv.  Groote,  2  B.  &  P.  131; 
Peacock  v.  Peacock^  16  Ves.  49;  Fea- 
thenionhaugh  v.  Fenwickf  17  id.  298; 
Crawshay  v.  Maule,  1  Swanst.  508,  per 
Lord  Eldon,  C;  see  LUtlewood  v. 
Caldwell,  1 1  Price,  48;  Heath  v.  San- 
torn,  1  Nev.  &  M.  104;  4  B.  fi?  Ad. 
173,  S.  C. 

(0  Pearce  t.  Chamberlain,  2  Ves. 
33;  Crawthay  v.  Maule,  1  Swanst. 
508;  per  Eldon,  C.;— "  Although  a 
partnership  is  entered  into  for  a  term 
of  years,  it  is  previously  dissolved  by 
the  death  of  either  of  the  partners, 
unless  there  be  an  express  stipulation 
to  the  contrary ;"  Crawford  y,  Hamil- 
ton, 3  Madd.  251.  As  to  the  effect  of 
such  stipulation,  if  nominee  of  de- 
ceased  partner  will  not  act,  &c.,  Reg- 
thaw  V.  Matthews,  2  Russ.  62.  The 
lunacy  of  a  partner  is  not  ipso  facto  a 


dissolution  of  the  partnership,  but 
forms  ground  for  a  decree  of  aissolu- 
tion  if  the  other  partner  come  to  the 
court  with  clear  and  decisive  evidence 
of  the  lunacy ;  Jones  v.  Hcn^,  2  Myl. 
&  K.  125;  Kirby  v.  Can, 3  Y.  &  Col. 
184 ;  2  Jurist,  741,  S.  C. ;  and  see  Sanfer 
V.  Burnett,  Wats,  on  P.  382 ;  1  Mon- 
tagu on  P.116,  n.;  and  the  cases  cited 
in  the  note  to  Crawshay  v.  Maule,  1 
Swanst  514.  The  lunatic  partner  is 
entitled  to  a  share  of  the  profits  up  to 
the  time  of  actual  dissolution,  Jones  v. 
Noy,  supra, 

(u)  Baring  v.  Dix,  1  Montag.  Part- 
nership, 90,  note  (A);  Nochles  v. 
Crosby,  3  B.  &  C.  814;  5  D.  &  R. 
751,  S.  C. 

(x)  Hayne  v.  Rolleston,  Burr.  2174  ; 
Fox  V.  Hanbury,  Cowp.  447;  Es 
parte  Ruffin,  6  Ves.  126;  Smith  r. 
Stokes,  i  East,  364;  Thomason  v. 
Frere,  10  u/.  418;  Harvey  w.  Cricket t, 
5  M.  &  Selw.  336,  340. 

(y)  Gorham  v.  Thompson,  Peake's 
R.  42 ;  Godfrey  v.  TurnbuU,  1  £sp. 
R.  371. 
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retired  {z).  And  even  where  an  infant  held  himself  out  as  being 
in  partnership  with  T.  S.,  and  continued  to  act  as  such  till  within 
a  short  period  of  his  coming  of  age,  but  there  was  no  proof  of 
his  doing  any  act  as  a  partner  after  that  period ;  it  was  held  that 
it  was  his  duty  to  notify  his  disaffirmance  of  the  partnership  on 
arriving  at  the  age  of  twenty-one,  and  as  he  had  neglected  to  do 
so,  that  he  was  responsible  to  persons  who  had  trusted  T.  S, 
with  goods  subsequently  to  the  infant's  attaining  twenty-one,  on 
the  credit  of  the  partnership  (a).  A  public  notice  will  however 
be  sufficient  to  exonerate  a  retiring  partner  from  the  responsi- 
bility on  contracts  entered  into  by  the  firm  after  such  dissolution, 
with  persons  who  had  not  previously  transacted  business  with 
It ;  even  though  such  persons  were  ignorant  of  the  dissolution, 
and  the  remaining  partners  carry  on  the  concern  under  the  style 
of  the  old  firm,  without  the  consent  of  the  former  partner  (i). 
And  it  appears  that  a  partner  who  has  never  been  known  to  be 
such,  that  is,  a  dormant  partner,  need  give  no  notice  whatever 
of  his  retirement  to  discharge  himself  from  responsibility  to 
persons  who,  being  ignorant  that  he  was  once  a  partner,  subse- 
quently contract  with  the  firm  (o).  But  if  a  debtor,  who  is  a 
partner  in  a  firm,  leaves  that  firm,  and  any  person  trading  with 
the  firm  has  notice  of  it,  and  goes  on  trading  with  the  firm  and 
making  fresh  contracts,  the  retiring  partner  is  not  liable,  though 
no  new  partner  joins  the  firm  (tf ). 

It  is  however  clear  that  an  express  and  particular  notice  of 
the  dissolution  must  be  given,  or  actual  knowledge  thereof  proved, 
to  discharge  a  retiring  partner  from  future  responsibility  to  per- 
sons who  before  the  dissolution  trusted  and  dealt  with  all  the 
partners  {e) ;  but  such  knowledge  may  either  be  shown  by  direct 
evidence  or  inferred  by  the  jury  from  circumstances  {f\ 

A  change  of  partners  in  a  banking-house  is  generally  notified 
by  a  circular  letter  to  the  customers ;  but  it  seems  that  a  change 
of  names  in  the  printed  cheques  of  the  house  is  sufficient  notice 
of  the  dissolution  of  the  partnership  to  those  customers  who  have 


(je;)  Farkin  v.  Carruthen,  3  Esp.  R.         (rf)  Hart  v.  Alexander^  7  C.  &  P. 

248.  746. 

(«)  Goode  V.  Harrison^  5  B.  &  Aid.         (e)  Grahmn  v.   Hope,  Peake's   R. 

147  ;an/e,  153.  154;  Chit.  Bills,  8th   ed.   69.      See 

{b)  Newsonte  v.  Coles,  2  Camp.  6 17.  Dohmn  v.  Orchard,  2  C.  &  P.  104. 

(f)  Heath  v.  Sanstm,  1  N.  &  M.         (/)  Hart  v.  Alexander.  7  C.  &  P. 

104 ;  4  B.  &  Ad.  172,  S.  C. ;  ante,  746. 
242. 
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drawn  cheques  addressed  to  the  new  6riin(^).  And  where  a 
person  sued  as  a  partner  for  the  value  of  goods  furnished  for 
**  the  otoners'*  of  a  ship,  was  neither  a  partner  in  fact  at  the  time 
{having  parted  with  liis  share  some  time  before),  nor  held  him- 
self out  as  such,  having  before  withdrawn  his  name  from  the 
description  of  the  firm  at  the  counting-house,  and  sent  circular 
letters  to  the  correspondents  of  the  house  notifying  the  change; 
it  was  decided  that  he  should  not  be  charged,  merely  because 
having  effectually  conveyed  his  whole  share  in  the  ship  before 
that  time,  he  had  subsequently  joined  with  the  assignees  of  the 
bankrupt  partners  in  the  ship,  in  making  a  good  title  to  it,  to  a 
purchaser  from  the  assignees  (A). 

Whenever  a  communication  has  been  made  of  the  intention  of 
parties  to  dissolve  a  partnership,  which  is  in  the  course  of  execu- 
tion, the  burden  is  thrown  upon  the  creditor  of  proving  that  the 
intention  has  been  abandoned  (i). 

After  the  dissolution  of  a  firm,  and  due  notice  thereof  given 
when  necessary,  it  is  not  in  the  power  of  one  of  the  members  who 
composed  the  firm  to  bind  the  others,  by  putting  the  partnership 
name  on  any  negociable  security,  although  the  instrument  existed 
prior  to  their  dissolution,  or  was  made  for  the  purpose  of  liqui- 
dating the  partnership  debts,  and  the  party  signing  was  autho- 
rised to  settle  the  partnership  affairs  (A).  But  the  authority  and 
power  of  the  partners  continue  for  some  purposes  in  regard  to 
transactions  which  occurred  during  the  partnership  (/)•  Thus 
either  party  may  after  a  dissolution  receive,  or  it  seems  release  a 
debt  due  to  the  old  firm,  although  it  were  stipulated  as  one  of 
the  terms  of  dissolution  that  the  debt  should  be  paid  to  the  other 
partner  or  to  a  third  person  (m) ;  and  an  admission  made  by  one 
of  two  partners  {n)  after  the  dissolution  of  the  partnership,  con- 
cerning joint  contracts  that  took  place  during  the  partnership,  is 
competent  evidence  to  charge  the  other  partner  (o).  And  where 
by  a  deed  of  dissolution  of  partnership  a  power  was  reserved  to 
the  remaining  partners  to  use  the  name  of  the  retiring  partner  in 


(j[)  Barfoot  V.  Goodallj  3  Camp.  1 47.         (w)  Porter  y.  Bristmo,  6  M.  &  Selw. 

(h)  M'lverv,  Humble,  16  East,  169.  156;  King  v.  Smith,  4  C.  &  P.  108. 

(0  Paterton  v.  Zacfuiriah,  1  Stark.  See  Biggs  v.  Fellows,  8  B.  &  C.  402. 
R.  7 1.  (n)  Aliter  in  the  case  of  part  owners 

{k)  Abel  y,  Sutton,   3    Esp.   108;  of  vl  ship,  Joggers  v.  Binnings,!  Stark, 

Ramsbottom  v.  Letois,  1  Camp.  981 ;  64;  Hooper  v.  Lusbif,  4  Camp.  66* 
TkomoMon  v.  Frere,  10  East,  4 18.  (o)   Wood  v.  Braddick,  1  Taunt.  104, 

(/  )  Beak  v.  Beak^  3  Swanst.  637. 
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the  prosecution  of  all  suits ;  in  an  action  in  which  judgment  had 
been  obtained  by  all  the  partners  before  the  dissolution,  it  was 
held  that  the  remaining  partners  had  authority  under  that  power 
to  give  to  the  defendant  a  note  for  the  payment  of  the  sixpences, 
under  the  lords'  act,  on  behalf  of  themselves  and  the  retiring 
partner  ( p).  So  the  continuing  partner  may  bring  actions  in  the 
name  of  the  old  firm  to  recover  debts  due  to  it  {q). 

Where  A.,  being  a  member  of  a  partnership  consisting  of 
several  individuals,  drew  a  bill  of  exchange  in  blank  in  the  part- 
nership firm,  payable  to  their  order,  and  having  likewise  in- 
dorsed it  in  the  partnership  firm,  delivered  it  to  a  clerk  to  be 
filled  up  for  the  use  of  the  partnership,  as  the  exigencies  of 
business  might  require,  according  to  the  course  of  dealing  in 
other  instances ;  and  after  A  /s  death,  and  the  surviving  partners 
had  assumed  a  new  firm,  the  clerk  filled  up  the  bill,  inserting  a 
date  prior  to  ^.'s  death,  and  sent  it  into  circulation ;  it  was  held 
that  the  surviving  partners  were  liable,  as  drawers  of  the  bill,  to 
a  bond  fide  indorsee  for  value,  though  no  part  of  the  value  came 
to  their  hands  (r). 

A  retiring  partner,  on  the  dissolution  of  a  firm,  may  give  autho- 
rity by  parol  to  a  continuing  partner  to  indorse  bills  in  the  part- 
nership name  after  the  dissolution  of  the  partnership,  or  such 
authority  may  be  inferred  from  the  circumstances  of  the  case. 
Thus  where  a  retiring  partner  stated  that  he  left  the  assets  and 
securities  of  the  firm  in  the  hands  of  the  continuing  partner  for 
the  purpose  of  winding  up  the  concern,  and  that  he  had  no  ob- 
jection to  his  using  the  partnership  name,  it  was  held  that  a  jury 
were  justified  in  finding  that  the  continuing  partner  had  authority 
to  indorse  promissory  notes  so  left  in  his  hands  in  the  partner- 
ship name  («). 

Where  one  partner  retires  fi*om  a  firm,  it  seems  that  there 
may  be  a  substitution  of  the  liability  of  the  remaining  members 
of  the  firm,  provided  there  be  an  express  agreement  to  accept 
such  new  liability,  or  provided  there  are  facts  from  which  a  jury 
may  draw  an  inference  that  there  was  such  agreement,  and  there 
is  no  objection  on  the  score  of  want  of  consideration,  as  such 
change  may  be  beneficial  to  the  creditor,  and  better  than  the 


(p)  Burton  y.  ItsUt^  5  B.  8r  Aid.  be  entitled  to  an  indemnity  against 

267.  costs;  Id, 

(q)  Whitehead  v.  Hughes,  2  C.  &  (r)  Usher  v.  Dauncey,  4  Camp.  97. 

M.   313;   4  Tyr.  92;  id  Dowl.  258,  (*)  Smith  v.   Wintery  4  M*  &  W. 

6.  C;  but  the  retiring  partners  would  454. 
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original  liability>  as  in  the  case  of  outlawry,  survivorship,  or  bank- 
ruptcy. The  acceptance  of  the  security  of  one  may  be  a  good 
consideration  for  the  discharge  of  the  security  of  two.  If  one 
partner  only  be  solvent,  it  may  be  a  great  advantage,  as  in  case 
of  bankruptcy,  to  have  the  separate  security  of  the  solvent  part- 
ner. The  sole  security  of  a  solvent  partner  is  better  than  the 
joint  security  of  the  solvent  partner  and  another  in  case  of  sur- 
vivorship, because,  if  the  solvent  partner  dies,  you  have  no 
remedy  against  the  personal  representatives  (/)•  But  in  case  of 
the  liability  of  one  being  taken  for  that  of  two,  there  must  be  an 
express  promise  and  agreement,  so  as  to  give  a  clear  right  of 
action  against  the  one(ti).  As  if  the  creditor  draw  on  the  con- 
tinuing partners  for  a  part  of  the  balance  due  to  him  and  send  in 
more  goods,  or  strike  a  fresh  balance  with  the  new  partners  for 
a  different  rate  of  interest;  so  if  a  new  partner  come  in,  and  the 
creditor  accept  an  account  in  which  the  new  partner  is  made 
liable  for  the  balance,  this  discharges  the  old  firm,  as  both  firms 
cannot  be  liable  at  once  for  the  same  debt  {x). 


S. — Of  Contracts  with  the  Assignees  of  a  Bankrupt. 

Assignees  of  a  bankrupt  cannot  be  declared  against  in  that  cha- 
racter  upon  contracts  entered  into  by  them ;  but  as  they  become 
personally  and  individually  liable  on  their  engagements,  they  must 
be  sued  accordingly  (y).    And  the  bankrupt  act,  6  Geo.  IV.  c. 


{t)  Far  Parke,  B.,  Kkwan  v.  Kir- 
tcan,  2  C.  &  M.  623;  Thompton  v. 
PercwalfS  Nev.  &  M.  167;  S.C.  5 
B.  &  A<L  937.  The  last  case  throws 
great  doubt  upon  Lodge  v.  DicaSf 
3  B.  &  A.  611,  and  David  y.  EUicCy 

5  B.  &  C.  196. 

(»}  Tkomas  v.  SkUUbeer,  3  C,  M. 

6  R.  198. 

(x)  Per  Lord  Abinger,  C.  B.,  Hart 
V.  Alexander,  7  C.  &  P.  754.  Where 
in  the  case  of  the  death  of  one  of  two 
partners  in  a  firm,  there  was  an  agree- 
ment between  the  mrviving  partner 
and  a  creditor  of  the  firm,  that  in  lieu 
of  a  portion  of  the  partnership  debt 
the  surviving  partner  should  be  con- 
sidered as  having  furnished  a  quantity 
of  stocky  and  iSe  creditor  was  after- 
wards debited  with  the  amount  of  the 
dividends,  though  the  stock  was  not 
purchased ;  it  was  held  that  the  sur- 
viving partner  assumed  that  portion 


of  the  debt,  and  that  the  estate  of  the 
deceased  partner  was  released  from  it, 
Winter  v.  Innes,  9  Jurist,  981.  So  if 
upon  the  formation  of  a  partnership 
it  is  proposed  tliat  a  separate  debt  of 
one  partner  shall  become  a  joint  debt 
from  the  firm,  to  which  the  creditor 
assents  by  drawing  bills,  which  are 
afterwards  dishonoured,  and  by  trans- 
ferring the  accounts,  the  debt  is  not 
separate  but  joint;  Ex  parte  Whit- 
more,  re  Warwick,  3  Mont.  &  A.  627. 
(y)  The  provisional  assignee  is  not 
responsible  for  the  fraud  of  an  agent 
appointed  with  due  care.  Raw  v.  Cut' 
ten,  2  M.  &  Scott,  123;  9  Bing.  96, 
S.  C.  £ven  the  official  assignee  may 
be  sued  for  money  received  by  him 
under  a  void  commission,  and  not 
paid  into  the  bank  as  directed  by  the 
statute  1  &  2  Will.  4,  c.  56,  s.  22 ; 
Munk  V.  Clarke,  10  Bing.  102  ;  3  M. 
&  Scotty  463,  S.  C.    But  not  it  seems 
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16^  s.  Ill,  provides  that  they  shall  not  be  liable  to  an  action  at 
law  at  the  suit  of  the  creditors  to  recover  dividends.  The  rights 
of  the  assignees  upon  a  contract  made  by  the  bankrupt  after  his 
bankruptcy^  and  before  he  has  obtained  his  certificate^  with  a 
third  person,  and  the  competency  of  the  bankrupt  to  sue  on  such 
a  contract,  or  upon  an  agreement  entered  into  by  him  with  his 
assignees,  have  been  already  considered  (z).  The  official  as« 
signee  must  be  joined  with  the  creditors'  assignee  in  all  actions 
brought  for  debts  due  to  the  estate  of  the  bankrupt  (a). 

It  has  been  held  upon  error,  after  verdict,  that  assignees  may 
lend  or  pay  for  the  use  of  another,  money,  part  of  the  bankrupt's 
estate,  and  sue  as  such  for  the  recovery  thereof  (&).  And  a  count 
laying  an  account  stated  with  the  bankrupt,  wherein  the  defend- 
ant was  found  in  arrear,  and  being  so  in  arrear,  *'  promised  to 
pay  the  plaintiffs,  as  assignees,"  is  good,  and  docs  not,  it  seems^ 
require  proof  of  an  express  promise  to  pay  the  assignees  (c). 

The  assignees  of  a  bankrupt  cannot  join  a  count  on  a  cause  of 
action  accruing  to  them  in  their  own  private  right,  with  a  count 
on  their  claim  as  assignees  ((f). 

The  creditors  and  assignees  of  a  bankrupt  met  for  the  purpose 
of  considering  whether  unfinished  houses  of  the  bankrupt  (a 
builder)  should  be  completed  and  sold.  Some  of  the  creditors 
and  one  of  the  assignees  (B.)  were  disinclined  to  proceed.  At 
length  one  of  the  assignees,  A,^  agreed  to  find  funds  for  the  pur- 
pose, until  the  bankrupt's  estate  should  produce  sufficient  money; 
upon  which  basis  the  creditors  and  both  the  assignees  agreed  that 
the  work  should  be  finished.  The  assignee,  il.,  who  had  agreed 
to  supply  funds,  employed  the  plaintiff  to  do  part  of  the  work 
necessary  for  the  completion  of  the  houses.    Lord  Kenyon  held, 


ilvhere  the  bankrupt  procures  the  ap- 
pointment of  the  party  to  the  office  of 
assignee,  id* ;  and  see  the  same  case  2 
Scott,  475 ;  2  Bing.  N.  C.  299,  S.C.  j 
and  there  appears  to  be  no  distinction 
in  this  respect  between  an  official  and 
an  ordinary  assignee,  id, ;  and  see  Car- 
rut  hers  v.  Payne,  2  M.  &  P.  420 ;  5 
Binor.  270,  S.  t. ;  Edge  v.  Parker,  8  B. 
&  C.697;  Worthy.  Budd,2  B.  &i  Ad. 
177.  There  does  not  appear  to  be  any  il- 
legality in  an  ngreeraentby  the  solicitor 
to  the  estate  to  indemnify  a  stranger 
to  the  estate  on  his  consenting  to  be- 
come assignee,  where  ail  the  creditors 
Irefuse  to  become  so ;  GUmour  v.  King^ 


1  C.  &  M.  612;  3  Tyr.  581,  S.  C. 
As  to  the  liability  of  assignees  where 
they  take  to  and  continue  a  contract 
of  the  bankrupt's,  Ttcemlcw  v.  Askey, 
3  Mee.  &  VV.  495. 

{z)  Ante,  192. 

(tf)  Baker  v.  Nearer ^  1  C.  &  M. 
112;  1  Dowl.P.  C.  616,8.  C. 

(6)  Richardson  v.  Griffin,  5  M.  & 
Selw.  294. 

(c)  Skinner  v.  Rehcw,  T.  8  &  9  G. 
2,  B.  R.  MS.;  1  Selw.  N.  P.  title 
Bankrvpt,  (VI.),  9th  ed.  234. 

{d )  Bxchardion  v.  Griffin,  5  M.  & 
Selw.  297;  Chit.jun.  Pleading,  59. 
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in  an  action  against  J.  and  B.,  that  the  assignee^  B.,  was  not 
liable  to  the  plaintiff.  His  Lordship  observed — ''  This  action 
goes  to  charge  the  assignees  personally,  and  if  the  plaintiff  recover 
against  them  they  must  pay  the  money,  whether  they  can  reim- 
burse themselves  from  the  estate  or  not.  Nothing  can  charge  the 
assignee  B,  but  a  positive  and  express  agreement,  or  such  a  tacit 
acquiescence  as  plainly  indicated  his  consent.  He  is  not  bound 
by  the  promise  of  the  other  assignee  (e) ;  and  it  is  plain  he  made 
no  contract  himself,  for  A,  promised  to  provide  Ainds,  and  to  him 
only  can  the  plaintiff  look  (/)." 

By  the  bankrupt  act,  6  Geo.  IV.  c.  16,  s.  75,  it  is  enacted, 
that  any  bankrupt  entitled  to  any  lease  or  agreement/or  a  lease  (g), 
if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  the  commission  (A),  or  to  be  sued 
in  respect  of  any  subsequent  non-observance  or  non-performance 
of  the  conditions,  covenants,  or  agreements  therein  contained ; 
and  if  the  assignees  decline  the  same,  shall  not  be  liable  as  afore- 
said, in  case  he  deliver  up  such  lease  or  agreement  to  the  lessor  (i), 
or  such  person  agreeing  to  grant  a  lease  within  fourteen  days 
after  he  shall  have  had  notice  that  the  assignees  shall  have  de- 
clined as  aforesaid;  and  if  the  assignees  shall  not  (upon  being 
thereto  required)  elect  whether  they  will  accept  or  decline  such 
lease  or  agreement  for  a  lease,  the  lessor,  or  person  so  agreeing 
as  aforesaid,  or  any  person  entitled  under  such  lessor  or  person 
so  agi*eeing,  may  apply  by  petition  to  the  Lord  Chancellor,  who 
may  order  them  so  to  elect,  and  to  deliver  up  such  lease  or  agree- 
ment, in  case  they  shall  decline  the  same,  and  the  possession  of 


(e)  And  see  2  Polhier,  by  Evans, 

(/)  Bothomley  v.  Usbome  and  an- 
other, Peake,  Addl.  C.  99. 

(g)  This  enactment  protects  a  te- 
nant though  he  holds  under  a /Taro/ de- 
mise only,  Sl4ick  V.  Sharp,  3  Nev.  & 
P.  300;  Ex  parte  Sulton,  2  Rose,  86, 
contra.  But  the  statute  operates  only 
as  a  personal  discharge  of  the  bank- 
rupt, it  does  not  determine  the  lease, 
and  therefore  the  bankruptcy  of  an  as- 
signee of  the  lease  is  no  defence  to  an 
action  on  the  lease  against  the  lessee; 
Manning  v.  Flight,  3  B.  &  Ad.  2  U ; 
WiUan  v.  Greenwood,  1  Swan.  481,  n. ; 
nor  is  the  bankruptcy  of  the  lessee  a 
discbarge  of  his  surety  for  the  pay- 


ment of  the  rent ;  luck  v.  Fifson^  6 
Bing.  321 ;  3  M.  &  P.  716 ;  Inglis  v. 
Macdougal,  1  Moo.  196. 

(A)  By  1  &  2  Will.  4,  c.  56,  s.  12, 
after  the  date  of  the  Jiat.  Tlicre  can- 
not however  be  any  apportionment  of 
the  rent,  and  therefore  where  a  fiat 
issues  against  a  bankrupt  in  the  middle 
of  a  current  half-year,  the  rent  being 
payable  half-yearly,  he  cannot  be  sued 
in  assumpsit  for  use  and  occupation 
for  the  portion  of  the  half-year  prior  to 
the  fiat ;  Slack  v.  Sharp,  3  Nev.  &  P. 
390. 

(i)  Surety's  liability.  Tuck  v.  tyson, 
3  M.  &  P.  716 ;  6  Bing.  321 ;  Inglis 
V.  Macdougal,  1  Moo.  196. 
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the  premises ;  or  may  make  such  other  order  thereini  as  he  shall 
think  fit. 

The  jurisdiction  of  the  Chancellor,  under  this  enactment,  is 
only  called  into  action,  where  the  assignees  will  not  come  to  a 
decision  whether  they  will  or  will  not  accept  the  term,  &c.  If 
they  have  already  accepted  or  declined,  there  is  no  jurisdic- 
tion (A). 

It  is  clear  that  a  term  of  years  or  tenancy  to  which  a  bank- 
rupt is  entitled,  does  not  vest  in  his  assignees  absoluiely^  The 
right  thereto  remains  in  the  bankrupt,  until  the  assignees  do  some 
act  amounting  to  an  acceptance  thereof  (/);  or  the  bankrupt  has 
delivered  it  up  to  the  landlord,  under  the  provision  of  the  act  (m). 

There  have  been  several  decisions  on  the  question,  what  shall 
or  shall  not  be  considered  an  acceptance  by  the  assignees,  of.a 
term  which  was  vested  in  the  bankrupt  (n). 

Where  a  coachmaker,  who  was  tenant  firom  year  to  year  of 
certain  premises,  and  had  several  coaches  on  hire,  became  bank- 
rupt, and  his  assignees  entered  upon  the  premises  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bankrupt's  contracts ;  in 
August  the  bankrupt's  effects  were  sold,  and  the  key  of  the  pre- 
mises delivered  to  the  bankrupt,  but  the  assignees  paid  the  rent 
up  to  the  Michaelmas  following  ;  in  an  action  by  the  landlord, 
for  a  quarter's  rent  due  at  Christmas  following,  it  was  held  that 
the  assignees  were  liable  (o). 

So  where  the  bankrupt  was  lessee  of  pasture  land,  and  the  as- 
signees suffered  his  cows  to  remain  on  the  land  for  two  days,  and 
ordered  them  to  be  milked  there.  Lord  JSUenboraugh  was  of 
opinion,  that  this  was  an  adoption  of  the  lease  by  the  assig- 
nees {p) ;  and  in  other  cases  intermeddling  with  the  £surm  of  a 


(A)  Ex  parte  Ciuna,  1  Madd.  R.  77. 
If  there  be  some  reason  to  suspect  that 
tlie  lease  is  void,  and  that  the  landlord 
had  no  title  to  grant  it,  the  court  will 
not  order  the  assignees  to  deliver  up 
possession  of  the  premises,  but  merely 
to  deliver  up  the  lease,  Ev  parte  Wil- 
liams, 2  Deac.  330.  But  the  assignees 
must  make  their  election,  though  thev 
object  that  the  lease  is  tainted  with 
usury,  Ex  parte  Williams,  rt  Hobling, 
3  Mont.  &  Ayr.  213.  And  if  after 
the  assignees  have  elected  to  reject  the 
lease,  the  petition  be  dismissed,  still 
the  election  stands  good. 


(0  The  same  rule  seems  to  apply  to 
assignees  under  a  general  composition 
deed  in  trust  for  creditors,  if  the  trus- 
tees were  at  the  time  ignorant  of  the 
existence  of  the  term,  Carter  v.  Wame, 
Moody  &  M.  479. 

(m)  CopeUnd  v.  Stevens,  1  B.  & 
Aid.  593 ;  per  Tindal,  C.  J.,  in  'fuck 
V.  Fi/9on,6  Bing.  331. 

(n)  See  Woodf.  by  Harrison,  209 ; 
Eden's  Bankruptcy,  2nd  ed.  338. 

(o)  Anwell  v.  Hobton,  2  C.  &  J. 
610. 

{p)  Welsh  V.  Myers,  4  Camp.  368 ; 
Hancock  v.  WeUh^  1  SUrk.  N.  P.  C. 
347. 
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bankruptcy);  or  carrying  on  business  upon  the  premises (r); 
was  decided  to  fix  the  assignees.  So  where  the  assignees  took 
actual  possession  of  leasehold  premises^  in  which  were  goods  of 
the  bankrupt;  but  delivered  them  up  as  soon  as  the  goods  were 
sold  {s) ;  and  in  another  case^  where  the  bankrupt  had  a  lease  of 
premises,  and  also  a  reversionary  interest  in  them^  and  the  assig- 
nees sold  all  his  estate  and  reversionary  interest  in  the  premi- 
ses (0 ;  it  was  holden  that  the  assignees  must  be  considered  as 
haying  accepted  the  lease.  A  mere  nominal  dissent  is  not  suf- 
ficient ;  and  therefore,  though  an  assignee  by  letter  refuse  to  take 
the  estate,  yet  if  by  acts  he  take  advantage  of  it,  be  will  still  be 
bound  («).  Where  the  assignees  put  up  the  premises  to  sell  by 
auction,  and  there  was  a  purchaser,  and  a  deposit  paid,  but  the 
<^ntract  of  sale  went  ofi"  without  the  assignees  showing  why  they 
did  not  enforce  the  sale,  they  were  considered  liable  (jr).  And 
in  another  case,  where  they  had  placed  a  board  up,  with  a  view 
to  dispose  of  the  premises,  they  were  holden  liable  in  an  action 
for  use  and  occupation  for  a  year's  rent  (t/). 

But  where  the  assignees  advertised  the  lease,  without  stating 
themselves  to  be  the  owners  or  possessors,  and  no  bidding  offer- 
ing, they  never  took  actual  possession  of  the  premises,  the  Court 
of  King's  Bench  held  that  the  mere  putting  them  up  to  sale  did 
not  necessarily  bind  them ;  because  it  might  be  only  an  experi- 
ment to  ascertain  their  value  (z).  So  where  they  allowed  the 
effects  to  remain  upon  the  premises  for  nearly  twelve  months  after 
the  bankruptcy ;  and  for  the  purpose  of  preventing  a  distress  paid 
the  arrears  of  rent  due,  at  the  same  time  giving  notice  to  the 
landlord  that  they  did  not  intend  to  take  the  lease  unless  it  could 
be  advantageously  disposed  of;  and  afterwards  having  put  up  the 
lease  to  auction,  and  finding  no  bidders,  never  took  actual  pos- 
session of  the  premises,  though  they  kept  the  key  for  nearly  four 
months  afterwards,  the  landlord  having  never  demanded  it ;  Lord 
JSUenborough  held  that  they  had  not  made  themselves  assignees 
of  the  lease  (a).     It  has  been  also  holden  that  a  release  of  an 

{q)  Thomas  v.  Pemberton,  7  Taunt.         (jr)  Hastings  v.  Wilson,  1  Holt,  N. 

206.  P.  C.  290. 

-  (r)  Clarke  v.   Hume,  1  R.  &  M.         (y)  Gibton  v.  Courtkope,  1  D.  &  R. 

207.  205. 

(s)  Hanson  v.  Stevenson,   1   B.  &  (z)  Turner  y.  Richardson,  7  East, 

Aid.  303.  335  ;  see  Carter  v.  Wame,  Moody  & 

(t)  Page  V.  Godden,  2  Stark.  309.  Malkin,  479. 

(tt)  Clarke  v.  Hume,  1  R.  &  M.  (a)  Wheder  v.  Bramak,  3  Camp. 

208.  340. 
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under-tenant  by  the  assignees  of  a  bankrupt  lessee^  does  not 
amount  to  an  acceptance  by  them  of  the  original  lease  (&). 


4.— Of  Contracts  with  the  Assignees  of  an  Insolvent 

Debtor. 

The  situation  of  these  assignees  is  in  many  respects  analogous 
to  the  position  of  the  assignees  of  a  bankrupt,  in  regard  to  the  law 
of  contracts  (c).  They  are  not  liable  to  be  sued  at  law  by  the 
creditors  for  dividends.  In  relation  to  contracts  made  by  the 
insolvent  after  his  petition,  and  before  his  final  discharge  (d), 
they  appear  to  be  subject,  generally  speaking,  to  the  rules  which 
apply  to  the  instance  of  the  contracts  of  an  uncertificated  bank- 
rupt. And  it  seems  that  they  cannot  combine  in  the  same  decla- 
ration causes  of  action  laid  to  accrue  to  them  as  CLSsignees^  with 
causes  of  action  arising  to  them  in  their  individual  characters  («). 

By  the  50th  section  of  the  Insolvent  Act,  1  &  2  Vic.  c. 
]  10  (/),  it  is  enacted,  that  if  the  prisoner  shall  be  entitled  to  any 
lease  or  agreement  for  a  lease  {g\  and  his  assignees  shall  accept 
the  same  and  the  benefit  thereof,  as  part  of  such  prisoner's 
estate  and  effects,  they  shall  not  be  liable  to  pay  any  sub- 
sequent rent  to  which  his  discharge  may  not  apply,  nor  be  in 
any  manner  sued  after  such  acceptance  in  respect  of  any  subse- 
quent non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  therein  contained ;  provided  that  in  all 
such  cases  the  lessor,  or  person  agreeing  to  make  such  lease,  his 
heirs,  executors,  administrators,  or  assigns,  if  the  said  assignees 
shall  decline,  upon  being  required  so  to  do,  to  determine  whether 
they  will  or  will  not  accept  such  lease  or  agreement  for  a  lease, 


(6)  Hall  V.  Dohie,  8  Taunt.  335 ; 
2  Moore,  S.  C. ;  see  Orr  v.  MorrU,  6 
Moore,  347. 

(c)  Tliey  may  sue  as  such  for  the 
recovery  of  debts  due  to  the  estate  of 
the  insolvent,  without  the  consent  of 
the  creditors,  though  such  assent  is  ne- 
cessary to  enable  them  to  commence 
suits  in  equity.  So  they  may  com- 
pound for  debts,  or  submit  differences 
to  arbitration,  1  &  2  Vic.  c.  110,  s. 
51.  The  37th  section  of  that  act  pro^ 
tects  them  from  liability  for  acts  done 
under  the  provisions  of  the  act,  where 
the  vesting  order  becomes  void  by  the 


dismission  of  the  prisoner*s  petition. 
Where  assignees  are  suing  in  that  ca- 
pacity, the  declaration  need  not  state 
that  the  plaintiffs  sue ''  as  assignees," 
it  is  enough  if  it  sufficiently  appear 
that  they  are  assignees,  Ferguson  v. 
Mitchdl,  1  Tyr.  &  G.  179;  2  C,  M. 
&  R.  687,  S.  C. 

{d)  See  antCy  205. 

(0  Richardson  v.  Griffin,  5  M.  & 
Selw.  297. 

(/)  See  the  observations  upon  the 
similar  provision  in  the  bankrupt  act, 
antty  266,  267. 

(g)  AntCy  265,  note  (^). 
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may  apply  to  the  court,  praying  that  he  may  either  so  accept  the 
same  or  deliver  up  such  lease  or  agreement  for  a  lease^  and  the 
possession  of  the  premises  demised  or  intended  to  be  demised ; 
and  the  said  court  shall  thereupon  make  such  order  as  in  all  the 
circumstances  of  the  case  shall  seem  meet  and  just,  and  such 
order  shall  be  binding  on  all  parties.  We  have  already  noticed 
the  provisions  as  to  leases  in  the  case  of  the  bankruptcy  of  the 
tenant  (A).  The  above  section  it  will  be  observed  does  not  ex- 
tend to  insolvent  debtors  the  privilege  given  to  bankrupts,  of 
delivering  up  their  leases  to  their  landlords,  if  their  assignees 
decline  accepting  the  same.  So  that  an  insolvent  debtor,  if  his 
assignees  decline  accepting  the  lease,  seems  to  remain  liable  to 
his  lessor  for  rent  which  accrues  after  the  appointment  of  the 
provisional  assignee. 

There  is  reason  to  consider  that  the  decisions  before  cited  (i), 
in  reference  to  the  acceptance  of  a  term.  Sec,  by  the  assignees  of 
a  bankrupt,  have  equal  application  to  the  instance  of  the  assignees 
of  an  insolvent  debtor  under  similar  circumstances  (j). 

The  assignees  of  an  insolvent  may  recover,  as  money  had  and 
received,  the  proceeds  of  goods  sold  under  an  execution,  and 
paid  to  the  execution  creditor,  after  the  insolvent's  imprison- 
ment(A). 

6. — Op  Contracts  with  Executors  and  Administrators. 

It  is  hardly  necessary  to  observe  that  a  personal  representative 
is  not  liable  upon  the  contract  of  his  testator,  except  to  the  extent 
of  assets  of  the  deceased,  in  the  hands  of  the  representative, 
applicable  to  the  payment  of  the  debt  sought  to  be  recovered,  in 
reference  to  its  degree  or  quality  (/). 


(A)  Ante,  ^5. 

(i)  Ante,  266,  267. 

(J)  See  Lindaay  v.  Limbert,  2  C.  & 
P.  526;  12  Moore,  209,  S.  C;  Doe  d. 
Palmer  v.  Andrews,  4  Bing.  848 ;  12 
Moore,  601,  S.C. 

(k)  Guy  V.  Hitchcock,  5  Nev.  &  M. 
660. 

(/)  See  in  general  Williams  on  Ex- 
ecutors, and  Toller  on  Executors,  Ex- 
ecutors and  administrators  may  be 
sued  in  debt  on  simple  contracts,  3  & 
4  Will.  4,  c.  42,  s.  14 ;  and  tliey  may 
sue  for  injuries  to  the  real  estate  of  the 
deceased,  and  may  be  sued  for  inju- 
ries by  him  to  the  real  property  of 


others,  iei.  sec.  2.  But  independently  of 
this  statute  where  a  party  had  worked 
into  his  neighbour's  coal  mine,  and 
dug  coal,  which  he  sold,  retaining  the 
proceeds,  and  died  intestate,  it  was 
held  that  such  neighbour  might  waive 
the  tort  committed,  and  sue  the  ad- 
ministratrix for  money  had  and  re- 
ceived  by  the  intestate,  to  recover  the 
value  of  the  coal  so  disposed  of,  Pow 
ell  V.  Uces,  2  N.  &  P.  591.  They  may 
sue  lessee  of  testator  for  breach  of  co- 
venant not  to  lop  trees,  &c.  committed 
in  the  lifetime  of  testator,  "Raymond  v. 
Fitch,  2  C,  M.  &  R.  588 ;  or  on  a 
contract  for  sale  of  land  to  testator. 
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It  is  enacted  by  the  statute  of  frauds,  29  Car.  2,  c.  3,  s.  4,  that 
no  action  shall  be  brought  whereby  to  charge  an  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out 
of  his  own  estate ;  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing^  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised. 

In  order  to  render  an  executor,  8cc.,  personally  responsible 
for  the  demand  against  the  testator,  it  is  essential  not  only 
that  the  promise  of  the  representative  should  be  in  writing  and 
signed,  but  that  there  should  exist  some  new  and  sufficient  con- 
sideration for  the  engagement;  as  the  forbearance  to  proceed 
against  the  promiser,  &c.  (m).  The  mere  possession  of  assets 
seems  not  to  be  a  sufficient  consideration  to  charge  the  executor 
personally  on  his  promise  (n).  It  is  said  that  the  creditor's  proof 
to  the  executor  of  the  delivery  of  goods  to  the  testator,  is  a 
sufficient  consideration  for  this  purpose  (a).  And  it  seems  that 
the  consideration  for  the  promise  must  appear  on  the  &ce  of  the 
memorandum  (/)) ;  but  it  is  not  material  for  the  creditor  to  show 
that  the  party  had  assets  {q). 

It  is  peculiarly  the  province  and  within  the  ability  of  a  court 
of  equity  to  administer  justice  between  all  parties  concerned,  in 
the  case  of  legacies,  and  the  distributive  share  of  an  intestate's 
effects,  to  which  his  next  of  kin  may  be  entitled.  Therefore  no 
action  at  law  lies  against  an   executor,  as  such,  to  recover  a 


when  the  vendor  cannot  make  out  a 
good  title,  Orme  v.  Broughton^  4  M. 
&  Scott,  417 ;  10  Bing.  633,  S.  C.  If 
a  creditor  either  by  laches  or  express 
authority  misleads  an  executor,  in  the 
admission  of  assets,  so  as  to  induce 
the  executor  to  pursue  a  course  ivhich 
he  otherwise  would  not  have  pursued, 
in  the  distribution  of  the  testator's 
property,  the  creditor  is  precluded  by 
his  own  conduct  from  complaining  of 
an  insufficiency  of  assets,  Bichard$  v. 
Brown,  3  Bing.  N.  C.  493 ;  4  Scott,  962, 
S.  C;  where  see  instances  of  conduct  of 
creditors  held  not  to  amount  to  laches 
or  misleading.  As  to  the  liability  of 
heirt  and  devisees,  see  2  Saund.  136, 
137,  n.4;  11  G.  4  &  1  W.4,  c.  47, 
1  Chit.  Pi.,  6th  ed.  21,  51.  3  &  4  W. 
4,  c.  104,  making  freehold  and  copy- 


hold estates  equitable  assets,  for  the 
payment  of  simple  contract  or  spe- 
cialty debts. 

(m)  Rann  v.  Hughes,  7  T.  R,  350, 
note ;  7  Bro.  P.  C.  550,  S.  C. ;  Parish 
V.  Wilson,  Peak  R.  73 ;  Forth  v.  Stan- 
ton, 1  Saund.  210,  n.  1;  Barber  y. 
Fox,  2  Saund.  136;  Philpot  ▼.  Briant, 
4  Bing.  717;  M.  &  P.  754,  S.  C. 

(n)  See  per  Grose,  J.,  Dteks  v. 
Strutt,  5  T.  R.  693. 

(o)  Howel  and  Trevanian^s  Case,  1 
Leon.  93;  Lawson  v.  Crofts,  1  Sid. 
57;  Loo  ▼.  Burdens,  id,  369.  See 
aniey  33. 

(p)  See  post,  ''Frauds,  Statute  of,** 
Index. 

(q)  Forth  V.  Stanton,  1  Saund.  2 10, 
n.  1 ;  William  Bane's  Case,  1  Co.  H. 
94. 
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legacy  (r) ;  nor  against  an  administrator  in  that  character^  to 
recover  such  distributive  share  {s),  although  either  make  an 
express  promise  to  pay  the  money.  But  a  personal  liability  may 
be  created  even  as  to  such  demands,  if  the  personal  representative 
admit  the  claim,  and  expressly,  and  in  writing,  promise  payment, 
upon  a  fresh  consideration,  as  forbearance,  &c.  (0-  Thus  where 
an  executor  agrees  with  a  legatee  to  allow  him  interest  on  his 
legacy,  if  he  would  permit  it  to  remain  in  his  hands ;  the  legacy 
becomes  a  loan  to  the  executor,  for  which  he  is  personally  liable, 
and  may  be  sued  at  law,  and  phni  administravit  would  be  no 
plea  to  an  action  against  him  (u).  And  where  A.  bequeathed  to 
B.  1200/.,  and  appointed  C  executor  of  her  will,  and  C  had 
sufficient  assets  but  did  not  pay  the  legacy  to  B.^  and  C.  after- 
wards made  his  will,  by  which  he  bequeathed  to  B.  an  annuity 
of  700/.,  and  expressed  it  to  be  in  satisfaction  of  the  debt  or  sum 
of  1200/.  '^  which  I  stand  indebted  to  her  for  a  legacy y  &c.,  but 
which  annuity  B.  did  not  accept;"  it  was  held  by  BaUas,  C.  J., 
that  the  1200/.  was  money  had  and  received  to  the  use  of  B., 
and  might  be  recovered  as  such  in  an  action  (or).  And  where  the 
plaintiff  and  three  others  were  residuary  legatees  under  the  will 
of  T.  P.,  and  the  defendants  as  the  executors  accounted  with 
them,  and  having  paid  to  three  other  legatees  the  respective  sums 
due  to  them,  took  from  them  and  the  plaintiff  a  release,  but  did 
not  pay  the  plaintiff  his  share,  be  having  consented  to  allow  it 
to  remain  in  their  hands  ;  it  was  decided  that  as  the  money  was 
not  retained  by  the  defendants  in  their  character  of  executors, 
the  plaintiff  might  recover  it  in  an  action  at  law  (y). 

So  where  an  executor  called  a  meeting  of  the  several  legatees 
under  a  will,  at  which  A.B.  the  plaintiff,  one  of  such  legatees,  was 
present,  and  the  executor  exhibited  an  account  charging  himself 


(r)  Deeks  v.  StnUt,  5  T.  R,  690; 
Jonei  V.  Tanner,  7  B.  &  C.  544;  Gre- 

fwy  V.  Harmon,  1  M.  &  P.  209. 
.jectment  lies  by  the  legatee  of  a  term 
of  years  io  land  to  recover  the  pre- 
mises after  the  executors'  assent  to  the 
bequest;  Doe  d.  Save  and  SeU  v.  Guy, 
3  East,  120 ;  see  Webb  ▼.  Jigg^^  4  M. 
&  Selw.  113;  and  see  Richardson  v. 
Gii^bn/,  3  Nev.&M.  325. 
(j)  Jones  V.  I'anner,  7  B.  &  C.  542. 
(t)  See  the  above  authorities,  and 
see  2  Wms.  Executors,  2nd  ed.  1374, 
1875. 


(u)  Wasney  v.  Eamshaw,  4  Tyr. 
806.  In  an  action  against  an  execu- 
tor on  an  account  stated,  it  is  compe- 
tent for  the  plaintiflf  to  impeach  any 
particular  item  on  the  credit  side  of 
the  account.  Rose  v.  Savory,  2  Scott, 
199 ;  1  Hodges,  269,  S.  C.  The  part 
payment  of  a  legacy  on  account  is  not 
an  admission  of  assets  to  pay  in  full, 
Smith  V.  Stothard,  1  Jurist,  540. 

(x)  Gorton  v.  Dyson,  Gowl.  R.  78 ; 
1  B.  &  B.  219,  S.  C.  but  not  S.  P. 

iy)  Gregory  v.  Hamwn,  1  M.&  P. 
209. 
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with  assets^  and  paid  some  of  the  legatees^  but  omitted  to  pay  the 
plaintiff;  and  at  another  meeting,  at  which  however  the  plaintiff 
was  not  present,  produced  another  account,  charging  himself 
with  assets,  and  crediting  himself  with  having  paid  ''  cash  for 
legacy  duties,"  to  which  was  appended  a  supplemental  account, 
containing  an  item,  "  By  cash  retained  for  A,  B.  179/.  10«. ;"  it 
was  held  that  an  action  for  money  had  ai:d  received  and  on  an 
account  stated  was  maintainable  by  the  plaintiff,  A.  B,,  against 
the  executor  to  recover  the  amount  of  the  legacy  (z). 

In  the  case  of  Rubery  v.  Stevens  (a)  the  liability  of  an  execu- 
tor upon  a  lease  granted  to  his  testator,  for  rent  accruing  af^er 
the  testator's  death,  was  much  discussed.  Denman,  C.  J.,  in 
delivering  the  judgment  of  the  court,  said,  ''  The  executor  of  a 
termor  cannot  waive  a  term,  but  must  either  renounce  or  accept 
the  executorship  in  toto,  and  if  he  accept  the  executorship,  and 
enter  upon  the  demised  premises  (&),  he  is  chargeable  as  assignee 
in  an  action  of  debt  or  covenant  for  the  arrears  of  rent  due  after 
his  entry  de  bonis  propriis.  But  as  the  rent  may  be  of  greater 
value  than  the  land,  it  would  be  a  hardship  upon  the  executor  in 
that  case  to  charge  him  personally  in  his  own  right  with  the  full 
amount  of  the  rent;  and  from  the  authorities  it  is  clear  that  he  is 
not  so  chargeable.  But  then  arises  the  question,  whether  he  is 
personally  liable  in  that  event  as  assignee  for  no  part  of  the  rent^ 
considering  it  as  an  entire  thing,  for  the  whole  of  which  he  must 


(z)  Hart  V.  Minon,  2  C.  &  M.  700 ; 
ana  see  in  the  case  of  Trustees,  Roper 
V.  Holland^  3  Ad.  &  £.  99,  post,  288. 

(a)  Ruherv  v.  Stevent,  1  N.  &  M. 
183;  4B.  &  Ad.  241,  S.  C.  In  1 
Wms.  Saunders,  112,  note  (c),  5th  ed., 
the  result  of  the  several  cases  on  this 
subject  is  stated  as  follows : — If  an 
executor  be  sued  in  his  repretentative 
capacity  for  rent  accruing  in  his  own 
time,  either  in  debt  or  covenant,  where 
the  lease  is  by  deed,  or  in  debt  or  as- 
sumpsit for  use  and  occupation^  where 
the  lease  is  not  by  deed,  he  may  plead 
plene  adminiitravit,  and  under  that  plea 
mav  show  that  the  land  yields  no  profit, 
and  that  he  had  no  assets  aliunaey  but 
if  the  land  yields  a  profit  equal  to  the 
rent,  he  will  fail  on  a  plea  of  plene  adr 
minittravit,  for  he  is  bound  to  apply 
the  profits  of  Uie  land  towards  pay- 
ment of  the  rent  in  the  first  instance, 


and  his  not  doing  so  will  be  a  devas- 
tavit. If,  therefore,  the  land  yields 
some  profit,  but  less  than  the  rent,  it 
should  seem  that  his  plea  should  be 

fleni  adminittravU  prater  the  profit, 
f,  on  the  other  hana,  the  executor  be 
sued,  as  he  may  be  when  he  enters 
and  is  in  the  actual  occupation,  in  his 
individual  capacity  as  assignee  of  the 
term,  in  debt,  on  a  lease  by  deed,  he 
must  plead  specially  that  he  holds 
only  as  executor,  that  the  land  yields 
no  profit,  or  less  than  the  rent,  and 
pray  whether  he  shall  be  charged 
otherwise  than  in  the  detinet ;  in  co« 
venant  he  must  plead  the  same  matter 
specially," 

(6)  But  an  entry  by  one  executor 
does  not  enure  as  to  both,  so  '5s  to 
make  them  jointly  liable  de  bonis  pro- 
priis,  Nation  v.  Toser,  4  Tyr.  56 1  ;  1 
C,  M.  &R.  176,  S.C. 
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be  so  liable  or  not  at  all ;  or  whether  the  rent  can  be  apportioned, 
and  he  is  liable,  in  the  character  of  assignee,  for  so  much  of  the 
rent  as  the  premises  are  worth.  Upon  reference  to  the  authori- 
ties, it  seems  that  the  rent  is  in  this  case  to  be  apportioned,  and 
that  the  executor  is  chargeable  personally  for  so  much  of  the 
rent  as  the  premises  are  worth." 

But  no  such  reason  is  applicable  to  a  covenant  to  repair,  and 
an  executor  who  after  the  decease  of  his  testator  enters  upon 
premises  demised  to  the  latter,  may  be  charged  personally  as 
assignee  of  the  term  for  dilapidations,  though  the  premises  do 
not  yield  any  profit,  or  the  dilapidations  did  not  commence  in  his 
time,  but  are  continued  by  him  (c). 

It  has  been  decided  that  the  promise  of  an  executor  to  pay  a 
debt,  "  whenever  sufficient  effects  are  received  from  the  estate  of 
the  deceased,"  roust  be  understood  to  mean  sufficient  effects  in 
the  ordinary  course  of  administration  (d). 

If  executors  neglect  to  give  orders  for  the  funeral  of  the  tes- 
tator, and  have  sufficient  assets  for  that  purpose,  they  may  be 
liable  upon  an  implied  promise  to  the  person  who  furnishes  the 
funeral  in  a  manner  suitable  to  the  testator's  degree  and  circum- 
stances. But  such  liability  is  a  personal  liability,  and  they  can- 
not be  charged  in  their  representative  capacity  for  the  expenses 
of  such  funeral  (e).  And  if  they  indorse  a  bill  or  note,  they  are 
personally  responsible  thereon,  although  the  instrument  was 
Tested  in  and  transferred  by  them  in  their  representative  charac-* 
ter  (/).  And  an  executor  who  makes  a  promissory  note,  whereby 
he  promises,  '^  as  executor,*'  to  pay  a  sum  of  money  '^  with  in- 
terest, on  demand,"  is  personally  liable  thereon,  without  reference 


(c)  Tremtre  ▼.  Moriton,  1  Bing.  N. 
C.  89;  4  Moore  &  S.  603,  S.  C,  and 
see  Eeidv.  Tenderden,  4Tyr.  111. 

(d)  Bofwerhanky,  Aion^eiro^  4  Taunt 
844 ;  see  further  Pearton  v.  Henry, 
5  T.  R.  8,  per  BuUer,  J. ;  Hindtley  v. 
Ruaellj  12  £ast,  232. 

(e)  See  Comer  y.  SheWf  3  Mee.  & 
W.  S55,  and  observations  there  of 
Parke,  B.,  on  the  cases  of  Tugwell  v. 
Herman,  3  Camp.  998 ;  Mgert  v. 
Price,  3  Y.  &  J.  28,  where  the  defend- 
ant was  sued  as  executor ;  and  Lucy 
T.  Walrondf  3  Bing.  N.  C.  841,  where 
the  defendant  was  sued  as  adminis- 
tratrix for  the  funeral  expenses  of  the 
intestate,  but  that  case  was  decided 
•OD  Uie  ground  of  the  payment  of  mo- 


ney into  court;  Hay  ter  v.  Moat^  2 
Mee.  &  W.  56;  and  see  Brice  v. 
WUwn,  8  Nev.  &  M.  512 ;  Green  v. 
Salmon^  3  N.&  P.  388;  2  Jurist,  567. 
The  expenses  which  executors  will  be 
justified  in  incurring  about  the  funeral 
of  the  deceased,  when  his  estate  is  in- 
solvent, must  be  reasonable,  with  re- 
ference to  the  testator*s  condition  in 
life  ;  as  to  what  is  reasonable  see 
Brice  v.  WiUon^  uhi  supra ;  Edwards  v. 
Edwards,  4  Tyr.  438 ;  2  C.  &  M.  6 12. 
Where  the  deceased  was  a  small 
tradesman,  10/.  was  held  to  be  a  rea- 
sonable allowance  for  his  funeral^ 
Reeves  y.  Ward,  2  Scott,  390 ;  2  Bing. 
N.  C.  235 ;  1  Hodges,  300. 

if)  King  V.  Tliom,  t  T.  R.  489- 
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to  assets  (g).  So  an  executor  who  as  such  submits  a  dispute  to 
arbitration,  thereby  admits  assets,  and  becomes  personally  liable 
upon  the  award  (A). 

Whenever  money  due  on  a  contract  with  an  executor  will, 
when  recovered,  be  assets,  he  may  declare  for  it  in  his  represen- 
tative (i)  or  his  individual-capacity  (A).  Therefore  an  executor 
may  sue  and  declare  as  such  on  a  note  indorsed  to  him  in  that 
character  (/) ;  or  for  goods  sold  by  him  after  the  testator's  death, 
and  which  belonged  to  the  testator  (m),  or  for  goods  sold  by  the 
executor  in  that  character,  in  the  course  of  carrying  on  and  con- 
tinuing as  executor  the  testator's  business  after  his  decease,  al« 
though  the  goods  were  acquired  by  the  executor  after  the  death, 
provided  they  formed  part  of  the  assets  (n) ;  or  for  work  done  by 
him  as  such  (o),  and  materials  provided  in  completing  work  con- 
tracted to  be  done  by  his  testator  (p);  or  for  money  paid  by  him 
as  executor  (q) ;  or  for  money  had  and  received  to  his  use  as 
such  (r) ;  or  upon  an  account  stated  with  him,  concerning  monies 
due  to  the  testator,  or  to  the  plaintiff  as  executor  (s) ;  and  per- 


(g)  Child  V.  Monins,  5  Moore  R. 
289.  The  defendant  pleaded  pleni 
administravitf  but  did  not  aver  that  he 
had  not  assets  when  the  note  was 
given.  Rut  iemble  such  averment 
would  not  have  aided  him.  The  court 
considered  that  as  the  note  was  pay- 
able, with  inlerett,  on  demand,  toere 
was  the  consideration  of  giving  time, 
which  would  render  the  defendant 
personally  liable. 

(h)  Riddell  v.  Sutton^  5  Bing.  300  ; 
2  M.  &  P.  345,  S.  C. 

(i)  1  Chitty  PI.,  6th  ed.20,$l.  See 
Wirral  v.  Brand,  2  Lev.  165;  Cowell 
v.  Wattt^  6  East,  405;  Thompson  v. 
Stent,  1  Taunt.  322 ;  WigUy  v.  Aih- 
ton,  3  B.  &  Aid.  101  ;  Poio/ey  v. 
Newton,  2  Marsh,  147 ;  6  Taunt.  456, 
S.  C. 

(k)  Grinell  v.  Rohinwn,  3  Bing.  N. 
C.  10;  3  Scott,  39Q,  S.  C. 

(/)  King  V.  Thorn,  1  T.  R.  487. 

(m)  Cowell  V.  Watt$,  6  East,  405. 

(n)  Aspinall  v.  Wake,  10  Bing.  57. 

(o)  Edwards  v.  Grace,  2  Mee.  & 
W.  190;  5  Dowl.  P.  C.  302. 

(p)  Marshall  v.  Broadhurst,  1  C. 
&  J.  403 ;  though  in  the  latter  instance 
the  executor  should  declare  specially, 
showing  the  |>artial  performance  by 
the  testator,  and  the  plaintiff's  com- 


pletion, id.  Executors  are  responsible 
on,  and  booud  to  complete,  all  the 
contracts  of  their  testator's,  except 
where  personal  skill  or  taste  is  re- 
quired, Siboni  V.  Xiribnoft,  1  Mee.  & 
W.  418;  1  Tyr.  &  G.  777,  8.  C. 

(g)  Ord  V.  Femoick,  3  East,  104. 

(r)  Fetrie  v.  Hamunf,  8  T.  R.  659 ; 
Foxwi»t  V.  Tremaine,  2  Saund.  207, 
208,  117,  c. 

(<)  Henshall  v.  Roberts,  5  East, 
150;  Cowell  v.  Watts,  6  East,  406, 
403  ;  Thompson  v.  Stent,  1  Taunt. 
322 ;  1  ChiUy  PI.  6th  ed.  205.  In  an 
action  for  a  debt  due  to  the  deceased, 
there  may  be  introduced  into  the  de- 
claration a  count,  laying  a  promise  to 
the  plaintiff'  as  executor  to  pay  a  debt 
laid  to  be  due  to  the  executor  at  such. 
If  a  plaintiff  executor  fail  in  the  ac- 
tiou,  he  is  primA  facie  liable  to  costs, 
although  he  sues  strictly  as  executor, 
and  lays  promises  to  the  deceased  only. 
See  3  &  4  Will.  4,  c.  42,  s.  31 ;  Jo&iOR 
V.  Former,  1  B.  &  Ad.  6 ;  Slatet  ▼. 
Ijowson^  id.  893.  It  is  necessary  to 
insert  a  count  on  a  promise  to  the 
plaintiff  as  executor,  in  order  to  be 
entitled  to  prove  a  promise  to  hiro 
af\er  the  testator's  death;  SarreU  ▼. 
Wine,  3  East.  409 ;  Ward  v.  Hmnter, 
6  Taunt  210;  Pittam  v.  Forstcr,  1  B. 
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baps  an  executor  may  sue  as  such  for  money  lent  by  him,  in  his 
representative  character,  out  of  the  assets,  there  being  left  suf* 
ficient  for  payment  of  debts,  8(c.  (0* 

An  executor  may  it  seems  be  sued  in  that  character  for  money 
paid  (tf)  for  his  use  therein ;  but  not  for  money  lent  to  or  had 
and  received  by  him  as  such  (v) ;  nor  for  the  funeral  expenses  of 
his  testator  (jr)«  And  a  count  for  work  done  for  the  defendant, 
as  executor,  cannot  be  supported ;  for  though  where  a  testator 
may  have  employed  a  plaintiff  to  perform  work,  and  dies,  and 
the  plaintiff  completes  the  work  after  his  death,  the  executor 
will  be  liable  as  such ;  yet  he  must  be  declared  against  specially, 
and  the  common  count  is  not  sufficient  (y).  But  a  count  on  an 
account  stated  by  a  defendant  as  executor,  respecting  monies 
due  from  the  testator,  or  from  the  defendantas  executor,  may  be 
supported  and  joined  with  counts  on  promises  by  the  testator  (z). 

A  person  who  is  neither  executor  or  administrator,  may  never- 
theless, by  intermeddling  with  the  goods  or  affairs  of  the  de- 
ceased, render  himself  an  executor  in  his  own  wrong,  or,  to  use 
a  more  technical  expression,  an  executor  de  son  tort,  and  liable 
not  only  to  an  action  by  the  rightful  executor  or  administrator, 
but  also  to  be  sued  by  a  creditor  of  the  deceased  {a) ;  and  this 
though  such  person  do  not  profess  to  act  as  executor  or  adminis^ 
trator  (&).    But  the  real  and  legal  executor  or  administrator  is 

ft  C.  948;  S  D.  &  R.  363,  S.  C.    An  Samuel  ▼.  Morris,  0  C.  &  P.  6^0;  2 

executor  ^e^ni/im/ has  no  privilege  as  Wms.    Executors,    136 — 139.      The 

to  <;osts,  Tidd,  9th  ed.  979.  ividow  of  a  hair-dresser,  vtho  died  in 

(i)  See  Webster  v.  Spencer,  3  B.  &  October,  1836,  continued  to  reside  in 

Aid.    360;  Richardson  v.   Griffin,  2  his  house  and  keep  open  his  shop, 

Cbitty  R.  325 ;  and  see  M'Cleuand  y.  through  which,  however,  was  the  en- 

M'Adam,  1  Alcock  &  Nap.  488.  trance  to  the  house ;  but  there  was  no 

(tt)  Athby  V.  Ashhy,  7  6.  &  C.  444;  proof  of  any  articles  being  sold.    In 

Comer  v.  Showe,  3  Mee.  &  W.  Z50 ;  Uecember  she  received  notice  of  a 

6  Dowl.  P.  C.  584.  bond  debt  of  100/.,  and  had  his  goods 

Qe)  Id,;    Corvton  v.  Lithchye,   2  valued;  and  in  January,  1837, on  the 

Saund.  117  <f;  Jenningt  v.  Neioam,  4  application  of  a  creditor,  to  whom  her 

T.  R.  347  ;  Rose  v.  iSowler,  1  H.  Bia.  husband  owed  240/.  for  goods,  she 

108;  see  Meert  v.  Moessand,  1  M.  gave  a  promissory  note  for  that  amount 

&  F.  8;   ver  Alderson,  B.,  Corner  v.  at  twelve  months  date,  and  in  March 

Shew,  3  Mee.  Sc  W.  351.  she  took  out  administration;  it  was 

(jr)  Ante,  273,  note  (€).  held,  in  an  action  on  the  note,  that 

iy)  Ver  Parke,  B.,  Corner  v.  Shew,  this  was  not  evidence  to  charge  her 

3  Mee.  9i  W.  352.  as  executrix  de  son  tort ;  Serle  v.  Wa- 

(i)  Powell  ▼.    Graham,  7    Taunt,  tencorth,  4  M.  &  W.  9;  6  Dowl. 

580 ;  1  Moore,  305,  S.  C. ;  A$hby  v.  P.  C.  684 ;  2  Jurist,  745,  S.  C.  When 

Askby,  7  B.  &  C.  444.  there  is  a  rightful  and  legal  executor 

(a)  1  Wms.  Executors,  136,  141.  or  administrator,  tliere  cannot  in  gene- 

(Jf)  LealUf  V.  PowU,  1  Har.  &  Wol.  ral  be  a  wrongful  one ;  2  Wms.  Exe- 

2 ;  as  to  what  is  sufficient  to  charge  a  cutors,  139. 
party  as  executor  de  son  tort,  see  id. ; 

t2 
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not  prejudiced  by  any  act  done  or  agreement  entered  into  by  aii 
executor  de  son  tort ;  and  it  seems  that  an  executor  de  son  tort, 
to  whom  administration  is  subsequently  granted,  may  repudiate 
a  contract  entered  into  by  himself  before  the  grant  of  adminis- 
tration (c). 

6. — Op  the  Contracts  of  Corporations. 

Corporations  have^like  individualsi  the  power  to  contract;  but 
their  agreements  must,  in  general,  be  under  their  corporate 
seal  {d) ;  and  such  seal  must  be  affixed  with  intent  to  render  the 
instrument  effectual  and  operative,  although  no  formal  delivery 
thereof  is  necessary  {e). 

For  general  purposes,  not  affecting  the  interest  or  title  of  the 
corporation,  a  corporation  may  act  through  the  medium  of  an 
agent,  although  he  possess  no  authority  under  seal  (/)• 

On  this  general  principle,  that  a  corporation  aggregate  can 
only  act  and  speak  by  its  common  seal,  several  exceptions  have 
been  engrafted.  Thus  several  cases  have  established  that  such 
corporations  may  mafntain  actions  on  executed  parol  contracts. 
They  may  sue  for  use  and  occupation  of  their  lands  either  in 
the  form  of  debt  (g)  or  assumpsit  (A).  And  since  they  can  thus 
sue,  they  may  also  be  sued  in  the  same  form  of  action;  and  hence 
it  is  said  by  Mr.  Justice  Patteson,  when  delivering  the  judgment 
of  the  Court  of  Queen's  Bench  in  Beverley  v.  The  Lincoln  Gas 
Light  and  Coke  Company,  "We  do  not  see  how  it  can  be  denied 

(c)  Doe  d.  Hornby  v.  Glenn,  3  Nev.  directed  to  be  paid  by  a  resolution  of 
&  Man.  83r ;  1  Ad.  &  £.  49 ;  Die-  the  company,  not  under  seal,  Duntton 
kenton  v.  Naul,  1  Ne7.  &  Man.  721 ;  v.  The  Imperial  Gat  Light  Company, S 
anie,  330,  note  (/).  B.  &  Ad.  195,  pott,  278.    A  meoiber 

(d)  Bac.  Ab.  Corporationt,  (E.)|3;  of  the  corporation,  contracting  with 
Rex  V.  Bigg,  3  P.  Wms.  432,  434 ;  the  corporation,  must  be  deemed  in 
The  King  v.  The  Inhabitantt  of  Chip-  respect  of  that  contract  a  stranger, 

ping  Norton,  5  East,  239 ;  Yarbo-  Hill  v.  Manchetter  Watenooria  Corn- 
rough  V.  I'he  Bank  of  England,  16  pony,  2  Nev.  &  Man.  573;  5  B.  & 
East,  11.  Ad.  866. 

(e)  Derby  Canal  Company  v.  Wil-  (f)  Roe  v.  Pierce,  2  Camp.  96. 
mot,  9  East,  360.  As  to  the  seal  being  So  a  corporation  may  be  liable  for  the 
affixed  by  directort  of  an  incorporated  tortious  act  of  their  agent,  though  he  be 
company,  and  the  necessity  of  their  not  appointed  under  seal;  Smith  v. 
havingthe  express  sanction  of  tlie  com-  Birmingham  Gat  C<mtpany,l  Ad.  & 
pany,  &c.,  see  Clarke  v.  The  Imperial  £.  526 ;  3  Nev.  &  Man.  771. 

Gas  Light  Company,  1  Nev.  &  Man.         (g)  The  Dean  and  Chapter  of  Ra* 

206;  4  B.  &  Ad.  315,  S.  C.    Tlie  di-  Chester  v.  Fierce,  1  Camp.  466. 
rectort  (managers  by  statute)  of  an  in-        (h)  The  Mayor  of  Stafford  v.  Till,  4 

corporated  company,  when  cannot  sue  Bing.  75 ;  for  tolls,  The  mayor  of  Car^ 

the  company  for  remuneration,  though  marthen  v.  Lewis,  6  Car.  &  P.  608. 
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that  a  corporation  occupying  land  may  be  sued  in  assumpsit  gene- 
rally (i)«"  The  exigency  of  the  case  has  also  led  to  a  relaxation 
of  the  general  and  ancient  rule  ''  in  matters  of  frequent  require- 
ment (A)  and  of  small  amount/' as  to  which  a  trading  corporation 
'^  may  make  a  valid  contract  relating  to  the  trade  which  they 
carry  on  (/)  without  affixing  the  common  seal>  although  such 
corporation  be  a  corporation  aggregate  without  a  head  (m).*'  A 
grant,  not  under  seal,  of  a  retiring  pension  by  the  East  India 
Company  to  a  military  officer  in  their  servicci  does  not  however 
fall  within  ^he  principle  of  these  exceptions,  '*  and  consequently 
it  must  be  governed  by  the  general  rule  of  law,  that  a  corporation 
aggregate  cannot  be  sued  upon  a  contract  not  being  under  their 
common  seal  (n)." 


(0  'Bcotrity  V.  Uneoln  Gat  Light 
and  Coke  Company,  6  A.  &  £.  829, 
841,  845. 

(k)  Tliere  is  also  an  exception  where 
the  acts  done  are  of  daily  necessity  to 
the  corporation,  or  too  insignificant  to 
be  worth  the  trouble  of  affixing  the 
common  seal ;  all  these  are  enume- 
rated in  Bro.  Ab.  Corporation^  56; 
and  in  Horn  v.  Ivy,  1  Ventr.  47 ;  or 
where  a  corporation  has  a  head,  as  a 
mayor  or  a  dean,  who  may  give  com- 
mands which  a  party  may  obey  with- 
out the  sanction  of  a  common  seal ; 
Rondel  v.  Dfane,  2  Lutw.  1497;  or 
may  bind  the  corporation  by  record ; 
or  where  the  acts  to  be  done  must  be 
done  immediately,  and  it  would  be 
impossible  to  wait  for  the  formality  of 
the  corporation  seal ;  as  where  cattle 
are  to  be  distrained  damage  feasant, 
which  might  escape  before  the  seal 
could  be  affixed ;  Manby  v.  TA)ng,  3 
Lev.  107;  Roe  v.  Pierce,  2  Camp.  96. 
But  it  is  only  in  cases  of  necessity,  oc- 
casioned by  the  hurry  of  the  proceed- 
ing, that  such  a  course  can  be  pur- 
sued ;  for  in  Horn  v.  Ivy,  1  Vent.  47, 
it  is  laid-  down  that  the  appointment 
of  the  bailiff,  who  is  to  make  distresses 
for  the  corporation,  must  be  under 
seal;  and  see  Smith  v.  Birmingham 
Gas  Compare,  1  Ad.  &  E.  596 ;  though 
the  corporation  would  be  liable  for  the 
tortious  act  of  their  agent,  though  not 
appointed  under  their  seal,  id.  As  to 
the  power  of  the  Bank  of  England 
and  other  banks  to  issue  bills  and 
notes,  7  Geo.  4,  c.  46;  3  8c  4  Will.  4, 


c.  98;  Slark  v.  Highgate  Archtoay 
Company,  5  Taunt.  792. 

(/)  Broughton  v.  Manchetter  Wa- 
terworkt  Company,  3  6.  &  Aid.  12. 
It  was  there  held  that  the  company 
could  not  bind  themselves  by  a  bill. 
In  Murray  v.  East  India  Company,  5 
B.  &  Aid.  204,  it  was  held  that  the 
company  might  be  sued  in  asmmptit 
as  the  acceptors  of  bills,  they  being  a 
trading  corporation,  whose  power  to 
draw  and  accept  bills  is  recognised 
by  statute.  In  Clarke  v.  The  Gas 
Company,  1  Nev.  &  Man.  206 ;  4  B. 
&  Ad.  315,  S.  C,  it  was  held  that  the 
company,  though  incorporated  for  the 
purpose  of  supplying  gas,  &c.,  might 
legally,  under  the  common  seal,  grant 
an  annuity  as  a  pension  for  past  ser- 
vices to  a  retiring  officer  under  rea- 
sonable restrictions. 

(m)  Per  Tindal,  C.  J.,  in  Gibson  y. 
East  India  Company,  5  Bing.  N.  C. 
262,  270.  Quaere,  whether  a  corpo- 
ration can  borrow  money  except  under 
seal,  Wilmot  v.  Coventry,  1  i .  &  Col. 
518;  London  Gas  Light  Company  v, 
Nicholls,  2  C.  &  P.  S65 ;  Dunston  v. 
Gas  Company,  3  B.  &  Ad.  125  Co- 
venant does  not  lie  against  a  trading 
corporation  on  a  deed  assigning  the 
concern  as  a  security  for  a  sum  bor- 
rowed under  the  provisions  of  an  act 
of  parliament,  even  for  the  recovery  of 
interest,  Pontet  v.  Basingstoke  Canal 
Company,  3  Bing.  N.  C.  433 ;  4  Scott, 
182,  S.  C. 

(n)  Per  Tindal,  C.  J.,  in  Gibwn  v. 
East  India  Company,  5  Bing.  N.  C.  275. 
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A  distinction  was  taken  in  the  case  of  I'he  East  London 
Watenoork$  Company  v.  Bailey  (o),  with  respect  to  asiumpsit 
being  maintainable  by  a  corporation  on  a  contract  according 
as  the  contract  was  executed  or  executory.  The  Court  of 
Queen's  Bench  has  however  since  laid  it  down  in  the  case  of 
Church  V.  The  Imperial  Oas  Light  and  Cohe  Company^  that  no 
such  distinction  exists  between  contracts  executed  and  executoryi 
with  respect  to  the  resulting  rights  and  liabilities  of  corporaUons 
upon  them  ( p). 

It  seems  that  bl  foreign  corporation  may  sue  in  this  country  by 
their  corporate  name  {q). 

In  Carden  v»  The  General  Cemetery  Company  (r),  it  appeared 
that  by  the  act  of  parliament  constituting  the  company,  the  com- 
pany were  to  apply  the  first  moneys  received  under  the  act  in 
discharge  of  the  expenses  incurred  in  obtaining  the  act,  and  it 
was  held,  that  the  plaintiff,  though  a  member  of  the  company, 
might  sue  them  in  debt  for  his  time  and  trouble^  and  for  money 
by  him  expended  in  obtaining  the  act. 

Guardians  of  the  poor,  acting  under  a  statute  enabling  them 
to  sue  and  be  sued  by  their  treasurer,  and  to  take  conveyances  to 
themselves  and  their  successors,  &c.,  were  so  far  in  the  nature  of 
a  corporation,  that  they  might  be  sued  as  guardians  in  the  name 
of  their  treasurer  for  money  paid  for  their  use.  Sec.  («). 

And  now  by  the  7th  section  of  the  0  &  6  Will.  IV.  c.  69, 
they  and  their  successors  are  expressly  constituted  a  corporation^ 
and  as  such  may  take,  accept,  and  hold  for  the  benefit  of  the 
union  or  parish,  buildings,  lands,  or  hereditaments,  goods,  efiectSj 
or  other  property,  and  may  use  a  common  seal. 

7. — Op  Contracts  with  Government  Agents* 

The  general  rule  is,  that  an  officer  appointed  by  governmenti 
as  for  instance  the  governor  of  a  colony,  a  naval  or  military 


(o)  2  Moore,  532;  4  Bing.  283, 
S.C. 

(p)  Chwxh  V.  Imperial  Gas  Lighi 
and  Coke  Company,  (5  A.  &  £.  84^) 
860. 

{g)  The  National  Bank  qfSt.  Charles 
V.  Bemales,  1  C.  ^  P.  669;  R.  &  M. 
190,  S.  C.  It  was  an  action  of  aS' 
swnpsii  by  a  commercial  corporation 
on  bills  of  exchange;  proof  was  given 


that  it  was  a  corporation  by  the  Spanish 
law. 

(r)  Carden  y.  General  Cemetery 
ConqHxny,  &  Bing.  N.  C.  253;  7  Dowl. 
P.  C.  275,  S.  C. ;  and  see  Tilson  v. 
The  Warwick  Gas  Light  Company^  4 
B.  &  C.  962 ;  7  D.  /k  R.  376,  S.  C ; 
Vin.  Ab.  Debt,  12,  and  Com.  Dig. 
Action  on  Statvte. 

(0  Jegerys  v.  Gurr,  2  B.  ft  Ad.  8*3. 
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ofHcer,  acting  officially,  or  as  a  public  agent,  is  not  liable  person- 
ally upon  contracts  made  by  him  in  that  capacity  {t) ;  unless  he 
expressly  pledge  his  personal  credit  and  responsibility  (ti) ;  or 
perhaps  act  without  or  exceed  the  authority  given  him  {x). 

The  captain  of  a  troop,  during  the  time  of  his  absence,  and 
while  another  officer  is  in  actual  command  of  it,  and  by  whom 
the  orders  for  subsistence  are  issued,  and  the  subsistence  money 
is  received  from  government,  is  not  liable  to  pay  for  subsistence 
fiimished  to  the  men ;  although  he  continued  to  be  entitled  to  a 
profit  upon  the  sum  issued  on  that  account,  and  the  troop  still 
remained  under  his  military  orders  (y). 

It  has  also  been  decided,  that  the  captain  of  a  troop  for  which 
forage  is  furnished  by  the  orders  of  a  clerk  appointed  by  such 
captain,  is  not  liable  in  an  action  for  money  had  and  received  for 
such  forage,  though  pesent  with  the  troop  at  the  time  |  it  not 
appearing  that  he  had  received  any  money  for  the  purpose  from 
the  paymaster,  to  whom  it  is  issued  by  government,  and  upon 
whom  the  captain  is  entitled  to  draw  for  a  certain  sum,  regulated 
by  the  returns  of  the  preceding  month  (z). 

A  purser  of  one  of  his  Majesty's  ships  is  not  liable  to  the 
pursers  steward  upon  an  implied  contract  to  pay  wages;  for 
the  steward,  although  named  by  the  purser,  cannot  be  appointed 
without  the  sanction  of  the  commander,  and  is  entitled  to  pay 
from  the  crown,  and  the  purser  has  no  fund  allowed  him  out  of 
which  he  can  pay  the  steward,  although  the  latter  acts  under  his 
immecUate  authority  (a)« 

An  action  does  not  lie  against  a  public  officer  by  individuals, 
for  sums  which,  as  a  public  officer,  he  is  authorised  to  pay  them, 
although  he  may  have  received  the  money  applicable  to  that 
purpose.    Consequently,  a  retired  clerk  of  the  War-office  cannot 


(0  Macieaih  v.  Htddimand,  1  T. 
R.  173.  Stmbie,  not  even  though  the 
contract  be  under  seal,  Vnwin  t. 
WokeUy, )  Term  R.  674;  Thmsonr. 
Pearcet  1  Brod.  It  B.2d ;  Cunningham 
▼.  Collier,  4  Doug.  233,  contra ;  see 
ante,  2ST;  1  Chit.  PI.  6th  ed.,  ST. 

(tt)  See  AppUton  v.  Binkt,  5  East, 
14A ;  ButreU  r.  Jones,  3  B.  &  Aid.  47 ; 
Gidleyy.  Lord  Palmertton,  3  B.  8c  B. 
9W;  Promt r,  AlUn,Go^,l\7,  The 
latter  was  an  action  against  the  colonel 


of  a  regiment  to  recover  the  price  o( 
knapsacks  furnished  to  the  regiment 
See  Keate  v.  Temple,  1  B.  &  P.  158 ; 
an  action  by  a  slop-seller,  against  a 
lieutenant  in  the  navy,  for  clothes  sup- 
plied  to  the  crew. 

(jp)  Ante,  297. 

(y)  Myrtle  v.  Beaver,  I  East,  135. 

(z)  Rice  V.  Chute,  1  East,  579. 

(a)  Carter  v.  Hall,  2  Stark,  R.  36 1| 
cor.  Lord  Ellenborough. 
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sue  the  Secretary  at  War  for  the  allowance  provided  for  such 
clerk,  although  the  defendant  has  funds  in  hand  applicable  to 
such  allowance  (&)•  Nor  are  justices  of  the  peace  contracting  on 
behalf  of  the  public,  for  rebuilding  a  public  bridge,  under  an  act 
of  parliament  which  provides  a  fiind  for  the  payment,  liable  to 
the  contractor  (c). 

The  agent  of  a  regiment  appointed  by  the  colonel,  under  the 
usual  power  of  attorney,  is  the  agent  of  the  latter,  and  bound  to 
account  to  him  for  money  received  from  government ;  adthough 
such  money  was  eventually  payable  not  only  to  the  colonel,  but 
to  other  individuals  in  the  regiment  (cJ). 

A  foreign  consul  resident  in  England^  and  receiving  a  salary 
from  his  own  government,  cannot  maintain  an  action  for  his 
trouble  and  labour  in  transacting  business  for  merchants  here,  in 
which  he  acted  as  the  officer  of  his  own  government,  and  in  con- 
formity to  their  express  instructions  (e). 

8. — Of  Contracts  with  Commissioners  of  Roads,  Sec. 

Where  commissioners  or  trustees  are  appointed  to  execute  a 
public  duty,  they  act  as  principals,  and  are  in  general  liable  on 
orders  given  for  the  purpose  of  executing  the  trust ;  for  it  must 
be  presumed  that  the  goods  were  supplied  or  the  work  performed 
on  the  individual  credit  of  those  who  made  the  order,  and  not  on 
the  funds  which  they  may  happen  to  have  at  their  command. 

In  Horsley  v.  BeU{f)  a  bill  having  been  filed  by  the  plaintifi^ 
the  undertaker  of  a  navigation  at  Thirsk,  in  Yarhshire^  against 
the  commissioners  named  in  the  act  for  carrying  it  on,  who  had 
signed  the  several  orders,  it  was  contended,  first,  that  the  defend- 
ants were  not  personally  liable,  because  tUey  were  exercising  a 
public  tVust,  and  the  credit  was  given  to  the  undertaking  itself. 


(6)  Gidley  v.  TA)rd  Palmerston,  3 
Brod.  &  B.  27o;  7  Moore,  91,  S.  C. 
Though  it  might  he  otherwise  if  a  sum 
of  money  had  been  placed  in  the  hands 
of  such  oflicer,  to  tne  credit  of  the  in- 
dividual, and  specifically  granted  and 
appropriated  to  iiim,  Priddy  v.  Rose,  3 
Merivale,  102;  lies  v.  The  Lords  of 
the  Treitsury,  4  Ad.  &  £.  29J.  A 
mandamus  will  not  be  issued  to  the 
Lords  of  the  Admiralty  requiring  them 
to  pay  arrears  of  half-pay  to  a  naval 
officer.  Ex  parte  RkhBttt,  6  Nev.  & 


M.  523;  4  Ad.  &  £.  999,  S.  C.  See 
also  Rex  v.  The  Lords  of  the  Treasury^ 
in  re  Uand,  4  Ad.  &  £.'  984 ;  £r  jHirte 
Carmkhael  Sunyth,  4  Ad.  &  £.  286. 

(c)  AUtn  v.  Waldegrave,  52  Moore, 
621. 

{d)  KnmcUty.  Maitlandj  4  B.&C. 
17S. 

(e)  De  Jjema  v.  Haldimandt  1  C  & 
P.  183;  R.&M.  45,  S.  C. 

(/)  1  Brown  Ch.  Cases,  101;  Amb. 
770,  S.  C;  Paley,251. 


COMMISSIONERS  OF  ROADS^  &C.  281 

and  not  personally  to  them^  and  the  remedy  was  therefore  in  rem: 
secondly,  that  those  who  had  been  present  at  the  meetingSi  and 
had  signed  some  but  not  all  the  orders,  were  liable  only  to  those 
which  they  had  respectively  signed.  But  Lord  Chancellor  TA«r- 
hWf  assisted  by  Askurst  and  Oould,  Justices,  held,  first,  that  the 
commissioners  were  personally  liable ;  and  Sfecondly,  they  were 
all  liable  in  respect  of  all  the  orders.  Lord  Thurhw  said,  "  Who 
would  make  a  contract  on  the  credit  of  toll,  which  it  is  in  the 
power  of  the  commissioners  to  raise  or  not  at  their  pleasure  ? 
Then  upon  whose  credit  must  the  contract  be  ?  Certainly  that  of 
the  commissioners  who  act.  It  is  their  fault  if  they  enter  into 
contracts  when  they  have  no  money  to  answer  them.  They  have 
made  themselves  liable  by  their  own  acts."  And  this  doctrine  was 
confirmed  in  the  modern  case  of  Eaton  v.  Bell (g).  It  there 
appeared  that  an  inclosure  act  empowered  the  commissioners  to 
make  a  rate  to  defray  the  expenses  of  passing  and  executing  the 
act ;  and  enacted  that  persons  advancing  money  should  be  repaid 
out  of  the  first  money  raised  by  the  commissioners.  Expenses 
were  incurred  in  the  execution  of  the  act  before  any  rate  was 
made.  To  defray  these  expenses,  the  commissioners  drew  drafts 
upon  their  bankers,  requiring  them  to  pay  the  sums  therein  men- 
tioned, on  account  of  the  public  drainage,  and  to  place  the  same 
to  their  account  as  commissioners.  The  bankers,  during  a  period 
of  six  years,  continued  to  advance  considerable  sums,  by  paying 
these  drafts ;  and  it  was  held  that  the  commissioners  were  per- 
sonally responsible  to  the  bankers  for  the  drafts  so  made*  But 
where  by  a  private  act  of  parliament  the  expenses  attending  its 
passing  were  directed  to  be  paid  out  of  the  tolls  raised,  or  to  be 
levied  under  it,  and  the  attorney  who  prepared  and  solicited  the 
bill  sued  the  commissioners  named  in  it,  in  the  name  of  the  clerk, 
for  the  amount  of  his  bill,  it  was  held  that  he  was  bound  to  show 
that  there  were  sufficient  funds  in  the  hands  of  the  commissioners, 
in  respect  of  the  tolls,  to  satisfy  his  demand  (Ji), 

Where  the  plaintiff,  a  clerk  to  commissioners  of  paving,  drew 
up  a  contract  for  paving,  of  which  contract  the  defendant,  the 
contractor,  was  by  agreement  to  pay  the  expense,  and  defendant 
offered  to  execute  the  contract,  but  refused  to  pay  plaintiff's 
charges  as  unreasonable ;  and  the  plaintiff  refused  to  allow  the 


(g)  5  B.  &  AM.  34.  1  M.  &  P.  490,  S.  C;  and  see  anttf 

(A)  iliu/reiosv.  jDa//y,  4Biiig.566;     278. 
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can  the  parish  officers  recover  from  the  master  of  a  pauper  the 
amount  of  a  surgeon's  bill  for  curing  the  pauper^  although  the 
injury  arose  whilst  the  pauper  was  acting  in  his  master's  employ ; 
the  master  not  having  expressly  rendered  himself  liable  (r)«  And 
where  a  pauper  being  casually  in  the  parish  of  A.,  met  with  an 
accident  therein  which  disabled  her^  and  which  required  imme«- 
diate  medical  assistance,  but  the  constable  of  that  parish  tmpro- 
perly  removed  her  to  her  own  adjoining  parish,  and  sent  for  the 
surgeon  of  that  parish  to  attend  her ;  the  court  held  that  it  was 
the  duty  of  the  parish  oJ9Scers  of  A.  to  have  taken  the  pauper  to 
the  nearest  house  in  A.,  and  to  have  procured  medical  attend- 
ance there;  that  they  could  not,  by  improperly  removing  her  to 
another  parish,  relieve  themselves  from  this  liability,  and  were 
therefore  bound  to  pay  the  surgeon's  bill  («).  But  where  a 
pauper  had  his  leg  accidently  fractured  in  one  parish,  and  was 
conveyed  to  the  nearest  and  most  convenient  house,  which  was 
in  an  adjoining  parish,  and  was  confined  there  and  visited  by  the 
overseer  of  the  poor  of  the  latter  parish,  and  attended  by  the 
surgeon  who  attended  such  poor,  with  the  knowledge  of  the 
overseer;  it  was  held  that  the  surgeon  might  have  assumpsit 
against  the  overseer  for  the  expenses  of  the  cure ;  for  the  over- 
seer's knowledge  that  the  parish  surgeon  attended  the  invalid, 
and  his  omission  to  repudiate  such  attendance,  were  equivalent 
to  a  request  to  the  surgeon  to  render  his  assistance  (t).  Aud 
under  such  circumstances  the  parish  would  be  liable  not  only  to 
a  surgeon,  but  to  any  person  who  took  care  of  or  furnished 
necessaries  to  such  pauper  (ti).  The  law  will  not  raise  an  im- 
plied promise  in  the  parish  where  a  pauper  is  settled,  to  reim- 


(r)  Newby  v.  Wiltthire,  4  Dougl. 
984 ;  2  £sp.  R.  739,  S.  C. ;  Wennall 
V.  Adn&ft  S  B.  &  P.  247. 

(<)  TonUinton  ▼.  Bentallf  8  D.  & 
R.  493;  5  B.  &  C.  738,  S.  C. 

(t)  Lamb  y.  Bruce,  4  M.  &  Selw. 
S75;  Paynter  v.  Williams,  1  C.  & 
M.  810.  There  it  appeared  Utat  a 
pauper  whose  seUlement  was  in  the 

r'sh  of  A>,  resided  in  the  parish  of 
,  and  whilst  there  received  relief 
from  the  parish  of  A.,  which  relief 
was  afterwards  discontinued,  the  over- 
seers objecting  to  pay  any  more  un- 
less the  pauper  removed  into  his  own 


parish.  The  pauper  was  subsequently 
taken  ill  ana  attended  by  an  apo- 
thecary, who  after  attending  him  nine 
weeks,  sent  a  letter  to  the  overseers  of 
A»,  upon  the  receipt  of  which  they 
directed  the  allowance  to  be  renewed, 
and  it  was  continued  to  the  time  of 
the  pauper's  decease:  it  was  held 
that  the  overseers  of  A.  were  liable  to 
pay  so  much  of  the  apothecary *s  bill 
as  was  incun'ed  after  the  letter  was 
received. 

(tf)  Simmom  v.  Wilmotf  3  £sp.  JEL 
91. 
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burse  the  money  laid  out  by  another  parish  in  which  he  happened 
to  be,  in  providing  necessary  medical  assistance  for  him  upon  the 
occasion  of  his  illness^  &c.  in  the  latter  parish  (x). 

Two  divisions  within  a  parish  had  separate  overseers  and 
separate  rates,  and  managed  their  poor  separately ;  but  at  the 
end  of  every  year,  in  making  up  their  accounts,  the  overseers  of 
the  one  (if  they  had  money  in  hand)  paid  the  balance  over  to  the 
overseers  of  the  other :  it  was  decided  that  this  was  in  effect  one 
joint  parochial  account,  and  that  all  the  overseers  were  to  be 
considered  as  joint  overseers  of  the  parish  at  large.  It  was  also 
held,  that  where  a  payment  has  been  made  by  a  party  at  the 
sole  request  of  one  overseer,  and  without  the  knowledge  of  the 
others,  and  no  demand  is  made  upon  them  till  afler  they  are  out 
of  office,  it  is  a  question  proper  for  the  jury  to  say  whether, 
under  special  circumstances,  the  party  ought  not  to  be  considered 
as  having  relied  upon  the  sole  responsibility  of  the  overseer  at 
whose  request  the  payment  was  made  (y). 

The  4&6  Will.  IV.  c.  76,  s.  69,  repeals  the  former  acts  relat- 
ing to  the  liability  and  punishment  of  the  putative  fathers  of 
bastard  children,  and  the  punishment  of  the  mothers  of  such 
children.  The  7 1st  section  provides,  that  the  mother  of  such 
children  born  after  the  passing  of  that  act  shall,  so  long  as 
she  be  unmarried  or  a  widow,  be  bound  to  maintain  such  chil- 
dren until  they  attain  the  age  of  sixteen ;  and  section  62  gives 
the  justices  at  the  general  quarter  sessions  power,  where  the 
mother  is  unable  to  support  her  child,  to  make  an  order  on  the 
father  for  its  support,  provided  the  evidence  of  the  mother  of 
such  child  shall  be  corroborated  in  some  material  particular  by 
other  testimony  to  the  satisfaction  of  the  court. 

In  case  of  marriage  by  any  woman  having  children,  either 
legitimate  or  illegitimate,  the  husband  is  made  liable  by  the 
same  act  (z) ''  to  maintain  such  child  or  children  as  part  of  his 
family,**  until  such  child  or  children  shall  respectively  attain  the 
age  of  sixteen,  or  until  the  death  of  the  mother.  The  settlement 
of  such  children  is  however  not  changed  by  the  act  (a),  and  the 


(x)  Atkins  v.  Banwell^  2  East,  505;  poit,  288. 

TomlmMon  v.  Bell,  5  B.  &  C.  738.  (;r)  4  &  5  Will.  4,  c.  76, 8.  57. 

(y)  MaUan  r,  Vickentaff,  3  B.  &  (a)  Ees  v.    WaUhamMicWf  6  A.  & 

Aid.  89 ;  A$tU  ?.  Tkomtu,  8  B.  ^c  C.  £.  301 ;  lUg.  v.  Wendran,  7  A.  &  £. 

271 ;  3  D.  &  R.  492,  S.  C. ;  and  see  819. 
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power  of  removal  to  the  mother's  previous  settlement,  in  case  of 
the  children  becoming  chargeable  to  the  stepfather's  parish,  is 
still  left  (J). 

The  poor  law  amendment  act  also  makes  void  all  securities 
and  recogniasancea  for  the  indemnity  of  parishes  against  children 
likely  to  be  born  bastards,  whereof  any  single  woman  should  be 
pregnant  at  the  time  of  the  passing  of  the  act  (c). 


(6)  Res  V.  Stafford,  1  P.  &  Dav. 
414;  10  A.  &£.  S.  C. 

(c)  4  &  5  Will.  4,  c.  76,  8.  70. 
Under  the  6  Geo.  2,  c.  31,  and  49 
Geo.  3,  c.  68,  it  was  the  duty  of  the 
parish  officers  to  take  security  from 
the  polati?e  father  of  a  bastard  child 
as  therein  prescribed  merely  to  tm/em- 
nify  the  parish ;  and  therefore,  where 
on  tlie  arrest  of  the  father  under  that 
act  they  took  a  promissory  note  or 
other  security  absolute  for  a  sum  cer- 
tain, it  was  Toid,  and  the  parish  bad 
no  claim ;  Cole  v.  Gotcer,  6  East,  110; 
Wilde  V.  Griffin,  5  Esp.  142 ;  Beele 
▼.  Win^eld,  11  East,  47;  The  Over- 
seers of  St.  Martin  in  the  Fields  r. 
Warren,  1 B.  &  Aid.  491, 495 ;  not  even 
it  should  seem  for  the  actual  charges 
and  expenses  incurred;  ChappeU  v. 
Poles,  2  Mee.  &  W.  867.  So  where 
a  party  paid  money  to  parish  officers 
to  exonerate  him  from  all  charges  and 
expenses  that  might  occur  from  a  bas- 
tard child  affiliated  on  him,  and  the 
child  died  during  the  same  year  whilst 
they  continued  in  office  ;  it  was  held 
that  an  action  for  money  had  and  re- 
ceived was  maintainable  against  those 
parish  officers  to  recover,  if  not  the 
whole  sum,  at  all  events  so  much  as 
had  not  been  expended  in  maintaining 
the  child,  although  they  had  since 
quitted  office  and  handed  over  the 
money  to  their  successors;  Chappellv, 
Polu,  S  Mee.  &  W.  867 ;  Toumson  v. 
Wilson,  1  Camp.  396.  So  where  the 
mother  of  the  cnild  deposited  a  sum  of 
money  to  meet  any  charges  which 
might  be  incurred,  and  she  had  never 
been  taken  before  a  magistrate,  and 
the  child  had  never,  though  still  living, 
become  a  charge  to  the  pariah,  it  was 
decided  that  the  mother  might  recover 
the  amount  from  the  overseers ;  Clarke 


V.  Johnson,  11  Moore,  319;  3  Bing. 
424,  S.  C. 

But  a  bond  conditioned  for  pay- 
ment to  the  overseers  of  a  parish  of  a 
certain  weekly  sum,  so  long  as  a  bas- 
tard child  shall  continue  chargeable, 
was  not  illegal;  Strangeways  v,  Ro- 
binson, 4  Taunt.  498;  Pope  v.  Sale, 
infra.  And  it  appears,  tnat  where 
the  parish  officers  did  not  take  the  se* 
curit^  adversely,  and  by  virtue  of  the 
provisions  of  the  statutes,  but  the  pu- 
tative father  voluntarily  came  forward, 
it  was  leeal  to  receive  from  him  a 
bond  conaitioned  "  for  the  payment 
of  a  sum  certain  every  three  months, 
until  the  child  should  be  deemed  ca« 
pable  of  providing  for  itself.  And  it 
was  held  that  the  condition  of  such 
a  bond,  notwithstanding  the  word 
'< deemed,"  was  sufficiently  certain; 
Middleham  v.  BeUerhy,  1  M.  &  Seiw. 
310.  So  a  voluntary  bond  from  the 
putative  father  to  the  parish  officers, 
conditioned  for  the  **  payment  of 
2s.  6<f.  per  week  for  all  costs  and  da- 
mages concerning  the  child  during  its 
life,  and  whilst  it  should  be  provided 
for  at  the  expense  of  the  parish,"  is 
valid  ;  and  it  was  not  a  good  plea  to 
an  action  on  such  bond  that  the  obligor 
was  able  and  willing  to  maintain  the 
child  without  the  assistance  of  the 
parish,  and  that  he  requested  the 
parish  officers  to  deliver  the  child  to 
his  care,  and  that  tlierefore  they  were 
damnified  of  their  own  wrong ;  Pope 
V.  Sale,  7  Bing.  477 ;  5  M.  &  P.  836, 
S.  C. ;  and  quaere  if  such  a  plea  would 
have  been  good,  though  the  bond  were 
conditioned  generally  to  indemnify  the 
parish,  id.  By  the  54  Geo.  3,  c.  170, 
s.  8,  all  securities  given  to  indemnify 
the  parish  were  vested  in  the  over- 
seers of  the  parish  for  the  time  being. 


PABISH  0FFICBR9.  S87 

A  security  for  the  fair  expenses  of  the  prosecution,  agreed  to 
be  given  at  the  recommendation  of  the  court  of  quarter  sessions, 
by  a  defendant  who  stood  convicted  before  them  of  a  misde- 
meanor in  ill-treating  his  parish  apprentice,  for  virhich  the  parish 
officers  had  been  bound  over  by  recognisance  to  prosecute  him 
under  the  statute  SS  Geo.  III.  c.  57 ;  and  the  giving  of  which 
security  was  considered  by  the  court  in  abatement  of  the  period 
of  imprisonment  to  which  he  would  otherwise  have  been  sen- 
tenced, is  legal  {d ). 

Although  neither  parish  officers  nor  parishioners  were  before 
the  passing  of  the  5  &  6  Will.  IV.  c.  69,  a  corporation,  yet  an 
agreement  by  them,  which  was  beneficial  to  the  parish,  was  bind- 
ing on  the  parish  and  its  succeeding  officers  (e) ;  as  where  the 
plaintiff's  house  being  so  near  the  church,  and  she  being  so 
indisposed  that  the  five  o'clock  bell,  rung  in  the  morning,  dis- 
turbed her,  and  she  being  about  to  quit  her  house  in  conse- 
quence,  she  the  plaintiff  came  to  an  agreement  in  writing  with 
the  churchwardens  and  inhabitants  at  a  vestry,  that  the  plaintiff 
should  erect  a  cupola  and  clock  at  the  church ;  and  in  consi- 
deration thereof  that  the  five  o'clock  bell  should  not  be  rung.  It 
was  held  in  equity  that  the  agreement  bound  the  succeeding 
churchwardens  and  inhabitants,  and  an  injunction  against  ringing 
this  bell  was  granted  (/)• 

However  a  plaintiff  cannot  recover  against  several  overseers  of 
a  parish  for  money  lent  to  one  of  them,  in  his  capacity  of  over- 
seer, unless  the  rest  have  expressly  promised  repayment  iff).  An 
overseer  has  not  by  virtue  of  his  office  any  power  to  borrow 
money  for  parochial  purposes ;  if  he  borrow  money  even  for 
such  purposes,  he  becomes  individually  liable  (A).  But  if  seve- 
ral defendants  jointly  act  as  churchwardens  and  overseers  and  as 
such  jointly  give  orders  to  the  plaintiff  for  goods  to  be  supplied 
to  the  poor  of  the  parish,  this  will  render  them  all  liable,  though 

who  were  to  sue  thereon  by  that  de-  L.  37 1 ;  Lamb.  71 ;  Wood's  Inst.  93« 

scription,  and  this  though  they  were  See  faiiher  post,  288,  S92. 

not  in  office  when  the  bond  was  given ;  (/)  Martin  v.  Nutkin,  2  P,  Wms. 

id.  ibid  266. 

(</)  Becley  y.   WingfieU,  1 1  East,  (g)  Massejf  v.  Knowles^  3  Stark.  R. 

46  ;  Kirk  v.  Strichoood^  4  B.  &  Ad.  65. 

421 ;  1  Nev.  &  M.  275,  S.  C.  (A)  Id.;  Leigh  v.  Tatfhr,  7  B.  & 

(e)  See   Martin  v.    Nutkiny  2   P.  C.  491;  Kirby  v.  Bannister,  3  Nev.  & 

Wms.  Q6G;  1  Powell  on  Cont.  114;  Man.  119  ;  5  B.  &  Ad.  1069,  S.  C. 
Comyn  on  Cont.  396;  1  Woodd.  V. 
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one  of  them  be  only  an  assistant  overseer  (i).  It  is  however  a 
question  of  fact  depending  upon  the  particular  circumstances  of 
each  case,  vehether  the  act  of  one  overseer  in  ordering  goods  for 
the  use  of  the  parish^  creates  a  joint  contract  binding  on  his  co- 
overseer  (k). 

One  churchwarden  has  no  power  to  pledge  the  credit  of  his 
co-churchwarden  for  the  repairs  of  the  church ;  and  if  he  order 
such  repairs  to  be  done  without  their  knowledge,  he  is  individu- 
ally liable  (/).  So  a  churchwarden  who  employs  a  person  to 
make  a  plan  of  the  church,  in  order  that  the  plan  may  be  laid 
before  certain  commissioners  for  building  new  churches,  is  per- 
sonally liable  to  such  person  (m). 

Succeeding  churchwardens,  though  only  so  de  facto,  may  sue 
their  predecessors,  though  they  be  not  the  officers  jmmediately 
preceding  them,  for  money  received  by  the  defendants  for  the 
use  of  the  parish  (n).  And  where  in  the  parish  of  ^.  two  church- 
wardens were  elected  for  the  township  of  J3.,  and  two  others  for 
the  rest  of  the  parish,  and  separate  rates  were  made  for  these 
divisions,  it  was  held  that  the  churchwardens  elected  for  the 
township  of  B*  might  maintain  an  action  against  their  predeces- 
sors for  money  remaining  in  their  hands,  and  were  not  bound  to 
make  all  the  present  or  late  churchwardens  of  the  parish  plain- 
tifis  or  defendants  (o).  But  a  surveyor  of  highways  cannot 
maintain  an  action  against  the  late  surveyor  until  his  accounts 
have  been  settled  and  allowed  or  disallowed  in  the  manner 
pointed  out  by  the  13  Geo*  III.  c.  78,  s.  48  {p).  And  it  has 
been  held  that  churchwardens  cannot  commence  a  suit  in  the 
Spiritual  Court  in  their  own  names  after  their  year  is  expired, 
but  that  if  commenced  within,  they  may  proceed  in  it  after  the 
year  (9). 

Churchwardens  who  expend  money  in  the  necessary  repairs 
of  the  church  may  make  a  rate  to  reimburse  themselves ;  but 


(i)  Kirby  v.  Bannitterf  3  Nev.  & 
M.  119;  5  B.  &  Ad.  1069,  S.C. 

(k)  Eden  v.  TUchmanh,  3  Nev.  & 
M.  712 ;  1  Ad.  &  £.  691,  S.  C. 

(0  NorthwaUe  v.  Bennett,  2  C.  & 
M.  316;  4Tyr.  236,  S.  C. 

(m)  Brook  v.  Guest,  N.  P.,  Stafford 
Summer  Assizes,  cited  3  Ding.  481. 

(n)  Ttamer  v.  Baynn,  2  H.  Bla. 
558. 


(o)  Astle  V.  Thomas,  2  B.  &  C.  27 1 ; 
3  D.  &  JR.  492,  S.  C;  1  C.  &  P.  103, 
S.  C. 

(p)  Heudebotaxk  v.  Lcmgton,  10  B. 
&  C.  546  ;  3  C.  &  P.  566,  S.  C. 

(q)  Dent  v.  Prudence,  Stra.  852. 
See  F.  N.  B.  (91  K);  Attorney  v. 
Ruper,  2  P.  W.  126;  Anon.  Uver, 
48;  Vin.  Ab.  Churchwardens,  The 
spiritual  court  has  only  jurisdiction  to 
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cannot  maintain  an  action  for  contribution  against  any  one  of  the 
parishioners  who  joined  at  a  vestry  in  signing  an  order  for  the 
repairs  (r).  And  it  has  been  decided  that  vestrymen,  who  at  a 
vestry  meeting  sign  a  resolution,  ordering  the  parish  surveyor  to 
take  steps  to  defend  an  indictment  against  the  parish  for  not 
repairing  a  road,  are  not  liable  to  the  attorney  employed  by  the 
surveyor,  because  the  conduct  of  the  business  was  more  peculi- 
arly the  province  of  the  surveyor,  who  could  afterwards  have 
charged  the  parish  in  his  account,  and  been  reimbursed  by  a 
regular  parish  rate  (s).  The  surveyor  of  a  turnpike  road  em- 
ployed by  and  acting  for  the  commissioners,  is  not  personally 
liable  to  parties  performing  work  in  repairing  the  roads,  for  such 
surveyor  is  the  mere  servant  of  the  commissioners  (0- 

The  Poor-law  Amendment  Act,  4  &  5  Will.  IV.  c.  76,  s.  77, 

enacts,  ''  That  it  shall  not  be  lawful  for  any  person  hereafter  to 

be  appointed  in  any  parish  or  union  to  any  office  concerned  in 

the  administration  of  the  laws  for  the  relief  of  the  poor,  or  for  * 

any  person  who  after  the  2dth  day  of  March,  1835,  shall  fill  any 

such  office,  to  furnish  or  supply  for  his  own  profit,  or  on  his  own 

account,  any  goods,  materials,  or  provisions,  ordered  (o  be  given 

in  parochial  relief,  or  to  furnish  or  supply  any  goods,  materials, 

or  provisions  for  or  in  respect  of  the  money  ordered  to  be  given 

in  parochial  relief  to  any  person  in  such  parish  or  union,  and 

every  person  holding  such  office  shall,  on  conviction  before  any 

two  justices  of  the  peace,  be  subject  to  a  penalty  of  51.  for  such 

oflfence,  one-half  of  which  penalty  shall  be  paid  to  the  informer, 

and  the  Mher  half  in  aid  of  the  poor  rates  of  such  parish  or 

union  (tt)." 

It  was  decided  on  the  former  statute  on  this  subject,  55  Geo.  III. 
c.  137,  s.  6,  to  be  illegal  for  a  farmer  to  supply  the  produce  of  his 


enforce  the  delivery  of  the  accounts, 
not  to  decide  on  the  items ;  Lcman  ▼. 
Goult^f  3  T.  R.  8. 

(r)  Lancheiter  v.  Frewer,  2  Bing. 
361 ;  9  Moore,  688,  S.  C. 

(s)  Sprdt  V.  Powell,  3  Bing.  478 ; 
11  Moore,  398,  S.  C;  Heudebourck  v. 
Langtan,  3  C.  &  P.  566;  10  B.  &  C. 
546,  S.  C. 

(0  Pockin  V.  Powley,  1  Bla.  R.  670. 

(tf)  The  statute  55  G.  3,  c  137,  s. 
6,  prohibited  churchwardens,  over- 
seers of  Uie  poor,  collectors  of  poors' 
rates,  and  other  persons  concerned  in 


the  providing  for,  management,  or  di- 
rection of  the  poor,  from  ''  providing, 
furnishing,  or  supplying  for  profit  any 
goods,  materials,  or  provisions  for  the 
use  of  the  workhouse,  or  otherwise 
for  the  support  and  maintenance  of 
the  [>oor  in  the  parish,"  while  they 
hold  their  appointments,  and  from  be* 
ing  directly  or  indirectly  "concerned 
in  any  contract  relating  thereto,'^  un- 
der a  penalty  of  100/.,  unless  such 
persons  should  obtain  the  certificate 
of  two  magistrates  authorising  them 
so  to  do,  &c.  But  it  should  seem  that 


u 
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lands  to  the  poor  of  the  parish  of  which  he  was  churchwarden, 
even  at  a  fair  market  price  (x).  But  that  statute  extended  only 
to  a  supply  of  goods  to  the  workhouse  and  poor  people  gene- 
rally (y)f  and  therefore  an  overseer  who  on  his  own  account  sup* 
plied  a  coat  to  an  individual  pauper  did  not  incur  any  penalty  (z). 
Nor  was  a  supply  of  materials  for  the  repair  of  the  workhouse, 
or  a  contract  for  work  and  labour,  within  that  provision  (a). 

The  59  Geo.  III.  c.  12,  s.  17  (d),  provided  that  the  churckwar- 
dens  and  overseers  of  a  parish  should  take  and  hold,  in  the  nature 
of  a  body  corporate,  for  and  on  the  behalf  of  the  parish,  all 
buildings,  lands,  and  tenements  belonging  to  the  parish.  The 
6  and  7  Will.  IV.  c.  69,  (c)  provides,  that  the  powers  and  autho- 
rities given  by  that  act  to  churchwardens  and  overseers  shall,  in 
future,  be  exercised  by  the  overseers  of  the  poor  in  any  parish 
not  under  the  management  of  a  board  of  giiardians,  and  by  the 
guardians  of  the  poor  of  any  union  or  parish ;  and  by  the  7th 
section  of  the  5  and  6  Will.  IV.  c.  69,  it  is  provided  that  the 
guardians  of  the  poor  of  every  union,  and  of  every  parish  under 
the  control  of  a  board  of  guardians,  shall,  from  the  day  of  their 
first  meeting  as  a  board,  become,  and  their  successors  in  office 
shall  for  ever  continue  to  be,  for  the  puriK)se8  of  that  act,  a 
corporation,  by  the  name  of  the  guardians  of  the  poor  of  the 

— —  union  (or  of  the  parish  of ,)  in  the  county  of 

— — ;  and  as  such  corporation  the  guardians  are  empowered 
to  accept,  take,  and  hold,  for  the  benefit  of  such  union  or  parish, 
any  buildings,  lands  or  hereditaments,  goods,  efiects  or  other 


the  77th  section  of  the  4  &  5  W.  4,  c. 
76,  impliedly  repeals  this  enactment; 
tee  per  Lom  Abinger,  Henderson  v. 
Sherborne,  2  Mee.  &  W.  236 ;  1  Jurist, 
152,  S.  C.  J  though  the  5 1st  section 
of  the  4  &  5  Will.  4,  c.  76,  makes  the 
penalty  imposed  by  the  55  Geo.  8,  c. 
137,  applicable  to  all  the  officers  to  be 
appointed  under  the  provisions  of  the 
late  act. 

(jf)  Pope  V.  BackhouMe,  2  Moore, 
186;  8  Taunt  239,  S.  C. 

(y)  Barber  v.  Waite,  3  Nev.  &  M. 
611;  1  Ad.  &  E.  514,  S.  C. 

(z)  Hendenon  v.  Sherborne,  9  Mee. 
&  W.  236;  1  Jurist,  152,S.C.;  Proc- 
tor V.  Maimaarine,  3  B.  &  Aid.  145. 

(fl)  Barber  v.  Waite,  vbi  supra. 


(6)  Woodcock  ▼.  Gibson,  4  B.  &  C. 
462.  See  further  post,  293  ;  Doe  d. 
Hi^s  V.  Terry,  5  Nev.  &  M.  556 ;  1 
Harr.  &  Woll.  547,  S.  C.  Buildings, 
&c.  were,  under  the  59  Geo.  3,  c.  12, 
vested  in  the  churchwardens  and  over- 
seers, not  merely  where  the  profits 
were  applicable  to  the  relief  of  the 
poor,  but  where  they  were  applicable 
to  the  purposes  for  which  church*ratP8 
were  levied,  and  this  though  such 
buildings,  &c.  had  originally  been 
vested  in  trustees  for  the  benefit  of  the 
parish;  Doe  dem.  Jackson  v.  BiU^, 
10  B.  &  C.  885.  See  also  Alderman  v. 
Neate,  4  Mee.  &  W.  704. 

(c)  Amended  and  enlarged  by  1 
Vic.  c.  50, 
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property,  and  may  use  a  common  seal.  Where  parish  land  was 
occupied  by  A.,  and  he  paid  rent  to  the  churchwardens,  and  they 
executed  a  lease  of  the  same  land  for  a  term  of  years  to  B.,  and 
gave  A,  notice  of  the  lease;  it  was  decided  in  an  action  for  use 
and  occupation  by  B.  against  A,,  that  the  latter  was  not  estop- 
ped by  having  paid  rent  to  the  churchwardens  from  disputing 
^.'s  title,  and  that  the  latter  could  derive  no  title  from  the 
churchwardens  alone  (d).  This  decision  does  not,  however, 
controvert  the  position,  that  the  tenant  is  estopped  as  against  the 
assignee  of  his  lessor,  for  the  objection  allowed  was  not  to  the 
validity  of  the  original  title,  but  merely  to  the  power  to  transfer 
in  the  particular  instance. 

9 

(d)  PhUlqu  V.  Pearce,  8  D.  &  R.  43;  5  B.  &  C.  433,  S. C. 


•  • 


vH 
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CHAPTER  III. 

Of  the  Subject-Matter  op  Contracts  (a). 

Parties  are  allowed  the  fullest  latitude  with  regard  to  the  sub- 
ject-matter of  their  agreements.  The  law  only  requires  that  no 
illegal  object  be  embodied  in  the  consideration,  or  the  matter 
stipulated  to  be  performed  or  omitted.  Subject  to  this  exception 
there  is  no  encroachment  on  the  liberty  of  contracting.  The 
agreement  may  relate  to  a  past,  a  present,  or  a  future  transac* 
tion  (&) ;  it  may  have  reference  to  a  thing  itself,  or  to  the  mere 
use  or  possession  of  it ;  and  it  is  in  general  no  legal  objection  to 
a  contract,  that  the  subject-matter  is  of  a  trifling,  unimportant, 
or  ridiculous  nature  (c). 

Section    I. — Of  Contracts  not  under  Seal  respecting  Real 

Property. 
II. — Of  Contracts  not  under  Seal  respecting  Personal 

Property. 
III. — Of  Contracts  respecting  the  Person* 
IV.' — Of  Contracts  respecting  Services  and  Works. 
V. — Of  Contracts  respecting  Moneys. 


Section  I. 
Of  Contracts  not  under  Seal  respecting  Real  Property. 

4.   Of  an  Action  by   the    Vendee 


Istly.  Of  Aoreehents  for  the  Pur- 
chase OF  Real  Property. 

1.  In  general, 

2.  HotD  they  are  affected  by  the  Sta- 

tute of  Frauds, 

3.  Of  an  Action    by  the    Vendor 

against  the  Vendee,  on  a 
Contract  to  purchase  Real 
Property. 


against  the  Vendor  upon  such 
Contract. 
2ndly.   Of   Contracts    not    under 
Seal  between  Landlord  and 
Tenant. 

1.  To  take,  assign,  and  surrender 
Premises. 


(a)  See  1  Pothier  on  Contracts,  by  Cora.  Dig.  Covenant,  (A.  1)> 

Evans,  pt.  1,  c.  1,  s.  4;  French  Civil  (c)  See  post,  495,  as  to  Wagers;  1 

Code,  bk.  3,  tit  3,  sec.  3.  Pothier,  81. 

(6)  F.  N.  B.  145  a;  Plowd.  308  a; 


OF  CONTRACTS  FOR  THE  SALE  OF  REAL  PROPERTY. 


293 


1.  When  an  Insirumeni  amounts 

to  a  Demise,  or  a  Contract 
to  let  in  Futuro, 

2.  When  the  Letting  must  be  in 

Writing  under  the  Statute 
of  Frauds, 

3.  Of  a  Tenancy  from  Year  to 

Year. 

4.  Of  the  Statute  of  Frauds  as 

to  an  Assignment  and  Sur- 
render of  a  Term. 

5.  Of  the  Tenant  being  estopped 

from  disputing  the  Land- 
lord's Tale. 

2.  Of  the  Tenant's  liability  to  Re 

pair, 

3.  Of  Taxes  as  between  Landlord 

and  Tenant. 

4.  Of  Notices  to  Quit. 


1.  When  necessary. 

2.  By  whom  to  be  given, 

3.  To  whom. 

4.  When  they  should  expire. 

5.  Form  and  Effect  of  than  in 

other   respectSy    and   how 
waived, 

5.  Of  Fixtures, 

1.  TngeneraL 

2.  Between  Landlord  and   Te» 

nant. 

1.  Independently  (f  Contract. 

2.  By  Contract. 

3.  Bettoeen  out'going  and  in- 

coming Tenants. 

6.  Of  away-going  Crops,    Tillages, 

Sfc, 

7.  Of  the  common  Action  for  Use 

and  Occupation. 


Istly.  Of  Contrctcts  relating  to  the  Purchase  of  Real  Property* 

1.  In  General. 

Capacity  to  Purchase, — Sir  Edward  Sugden^  in  his  excellent 
treatise  on  the  Law  of  Vendors  and  Purchasers  of  Estates  (d), 
considers  that  incapacity  to  purchase  real  property  is^  by  the  rules 
of  law  and  equity^  of  three  different  kinds ;  lst|  absolute ;  Sndly, 
to  hold,  although  not  to  purchase;  and  Srdly,  to  purchase,  ex- 
cept sub  modo. 

Under  the^«^  head  are  classed  parishioners  or  inhabitants  of 
any  place,  or  churchwardens,  who  were  incapable  of  purchasing 
lands  by  those  names,  except  in  LoTidon,  where  it  seems  the 
parson  and  churchwardens  are  a  corporation  to  purchase 
lands  (e) ;  and  also  except  in  the  case  of  a  workhouse  for  the 
poor,  which  churchwardens  and  overseers  were  enabled  by  the 
statute  9  Geo.  I.  c.  7,  s.  4,  to  purchase  as  trustees  (/)•  But 
now  by  the  5  &  6  Will.  IV.  c.  69,  overseers  and  guardians  of  the 
poor  are  empowered  to  sell  and  purchase  and  dispose  of  work- 
houses, buildings,  effects,  and  other  property  belonging  to  pa- 


(d)  8th  ed.  cap.  14,  page  595  to 
617 ;  9ih  ed.  vol.  ii.  106  to  197. 

(e)  Warmr^s  Case,  Cxo,  Jac.  53S; 


Hargrave's  n.  (4)  to  Co.  Lit.  3. 

(f)  See  further,  ante,  232;  Steer 
P.L.89i 
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rishes  and  unions ;  and  the  guardians  of  poor  are  by  the  7th 
section  of  that  act  incorporated^  and  as  a  corporation  empowered 
to  accept,  take,  and  hold  property  belonging  to  the  parish. 

Under  the  second  division  are  classed  aliens  (g),  persons  who 
have  committed  felony  or  treason,  or  been  guilty  of  the  offence  of 
prtemunire  (h),  who  may  respectively  purchase  but  not  hold 
against  the  crown ;  and  corporations,  sole  or  aggregate,  lay  or 
ecclesiastical,  who  cannot  hold  without  license  from  the  crown  or 
act  of  parliament  (t). 

Under  the  third  head,  which  relates  to  persons  incapable  of 
purchasing,  except  sub  modo,  are  ranged  infants,  who  may  at  full 
age  either  confirm  or  waive  the  purchase  (k) ;  femes  covert,  whose 
husbands  may  disagree,  and  bring  an  action  for  the  purchase 
money ;  although  it  seems  married  women  may  purchase  lands 
pursuant  to  an  authority  given  by  the  husband,  and  that  he  can- 
not afterwards  avoid  it  (/).  Here  also  may  be  mentioned  luna- 
tics and  idiots,  who  cannot  themselves,  it  appears,  waive  the 
purchase;  even  when  they  recover  their  senses ;  but  in  case  of 
their  death  during  their  lunacy  or  idiocy,  their  heirs  may  avoid 
the  purchase  (m) ;  so  may  the  king  upon  office  found  (n) ; 
and  also  the  committee  after  the  lunatic  is  found  so  by  inqui- 
sition (o). 

In  addition  to  the  legal  incapacity  which  obtains  in  these 
instances,  there  are  certain  rules  of  equity  which  restrict  persons 
holding  particular  characters  from  making  a  valid  agreement  for 
the  purchase  of  the  property  with  which  they  are,  by  reason  of 
their  sustaining  such  characters,  connected.  The  class  of  per- 
sons thus  aftected  comprises  (p)  agents,  arbitrators,  attorneys., 
where  they  act  as  such  on  behalf  of  their  vendors,  assignees  of 
bankrupts,  auctioneers,  commissioners,  creditors  who  have  been 
consulted  as  to  the  mode  of  sale,  or  other  persons  confidentially 
consulted  or  employed  in  the  management  of  a  bankrupt's  afikirs ; 


(g)  AntCy  181 ;  Co.  Lit.  26;  The 
King  y.  Holland,  All.  U;  Sty.  SO,  40, 
75,  84,  90,  94;  1  Rol.  Ab.  194,  pi.  8. 

(h)  Co.  Lit.  26;  Rex  v.  Inhabitants 
of  Haddenham,  15  East,  463;  ante, 
183. 

(0  Co.  Lit.  99  a;  1  Bla.  C.  475. 

(k)  Ketieys  Case,  Cro.  Jac.  320; 
1  Rol.  Ab.  731  (R) ;  Co.  Lit.  26 ;  and 
tee  Holmes  v.  Blogg,  8  Taunt.  508. 

(0  Garbrand  v.  Allen,  1  Ld«  Raym. 


224.  See  Francis  v.  Wigxell,  1  Mad* 
258. 

(m)  Co.  Lit.  26. 

(«)  Co.  Lit.  247  a;  Chit  jun., 
Prerog.  229. 

(o)  Clerk,  by  Committee,  v.  Clerk ,% 
Vern.  412;  Addison,  by  Commitee,  v. 
Dawson,  id.,  678;  Ridler  v.  Ridler, 
1  £q.  Ca.  Ab.  279 ;  see  ante,  136. 

(  p)  Sugden  V.  &  P.  8th  ed.  599  to 
612,  and  the  cases  there  collected. 
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commissioners  of  inclosure,  before  tbe  expiration  of  five  years 
from  the  time  of  making  their  award  (q) ;  trustees  except  when 
merely  nominal ;  and  mortgagees  in  trust  for  sale. 

It  appears  that  a  court  of  equity  will  not  refuse  to  enforce  a 
contract  for  the  sale  of  an  estate,  on  the  behalf  of  the  vendor  or 
purchaser,  on  the  ground  of  mere  inadequacy  of  consideration^ 
unless  it  were  induced  by  fraud  or  gross  misrepresentation!  or  by 
an  industrious  concealment  of  a  defect  in  the  estate  (r). 

Particulars  and  plans  for  sale  should  be  so  framed  as  to 
convey  clear  information  to  the  ordinary  class  of  persons 
who  frequent  sales  by  auction,  and  they  would  only  become  a 
snare  to  the  purchaser  if,  after  the  bidder  has  been  misled 
by  them,  the  seller  should  be  able  to  avail  himself  of  expres- 
sions which  none  but  a  lawyer  would  understand  or  attend  to(«). 
It  is  often  provided  in  the  conditions  of  the  sale,  that  any 
error  or  mis-statement  in  the  particulars  shall  not  vitiate  the  sale, 
but  that  an  allowance  shall  be  made  in  the  purchase-money.  But 
this  provision  does  not  apply  where  the  error  is  of  a  material 
and  substantial  nature,  as  where  a  part  of  the  property  turns 
out  to  have  had  no  existence,  or  cannot  be  found,  or  where  the 
vendor  has  mala  fide  given  a  very  exaggerated  description  of  the 
property ;  the  purchaser  may  in  such  cases  rescind  the  contract 
in  toto(^).  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
court  inFlight  v.  Booth{u)  observes,  **  In  the  state  of  discrepancy 
between  the  decided  cases,  we  think  it  is  at  all  events  a  safe 
rule  to  adopt,  that  when  the  misdescription,  although  not  pro^ 
ceeding  from  frauds  is  in  a  material  and  substantial  point,  so  far 
affecting  the  subject-matter  of  the  contract,  that  it  may  be  rea- 
sonably supposed  that  but  for  such  misdescription  the  purchaser 
might  never  have  entered  into  the  contract  at  all;  in  such  case 
the  contract  is  avoided  altogether,  and  the  purchaser  is  not 
bound  to  resort  to  the  clause  of  compensation ;  under  such  a 
state  of  facts  the  purchaser  may  be  considered  as  not  having 
purchased  the  thing  which  was  really  the  subject  of  the  sale.'* 
And  thefrefore  where  the  misdescription  is  a  material  one,  the 


{q)  41  G.  3,  c.  109,  8.  0;  chaser  is  discharged  from  purchase 

(r)  Ante,  31.     Sugd.  V.  &  P.  241,  against  catching  conditions  of  sale; 

242,  and  the  cases  there  cited;  see  Adams y,  Xa»?6er^  2  Jurist,  1078. 

also  Ttamer  t.  Harrey,  1  Jac.  169.  (0  See  Robimon  v.  Musgrove,  8  C; 

(s)  Dykes  v.  Blake,  4  Bing.  N.  C.  &  P.  469;  3  Moo.  &  Rob.  92. 

463 ;  a  Scott,  S20,  S.  C. ;  and  a  pur-  (u)  1  Bing.  N.  C.  377. 
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contract  may  be  avoidedi  though  such  misdescription  were  not 
wilfully  or  fraudulently  made;  and  the  distinction  formerly 
taken  in  this  respect  should  seem  no  longer  to  exist,  though  any 
misdescription,  however  trivial,  if  made  with  a  fraudulent  inten- 
tion to  deceive  the  purchaser,  would  entitle  the  latter  to  avoid 
the  contract. 

In  the  Duke  of  Norfolk  v.  Worthy  {x\  the  estate  sold  was 
described  as  being  "  about  one  mile  from  Horsham,"  (a  borough 
town).  The  conditions  contained  a  clause  to  the  above  effect. 
The  purchaser  brought  an  action  to  recover  the  deposit,  the 
estate  being  between  three  and  four  miles  irom  Horsham^  Lord 
EUenborough  said,  that  he  conceived  the  clause  in  the  conditions 
was  meant  to  guard  against  unintentional  errors,  not  to  compel 
the  purchaser  to  complete  the  contract  if  he  had  been  designedly 
misled.  His  lordship  left  it  entirely  to  the  jury  whether  this 
was  merely  an  erroneous  mis-statement,  or  the  misdescription  was 
wilfully  introduced  to  make  the  land  appear  to  be  more  valuable. 
And  the  plaintiff  had  a  verdict.  This  doctrine  was  recognised 
in  a  subsequent  case  {y)  by  Best,  C.  J.  The  particulars  in  that 
case  described  two  houses  as  Nos.  3  and  4,  and  stated  that  the 
taxes  of  No.  3  were  paid  by  the  tenant.  The  houses  ought  to 
have  been  described  as  Nos.  2  and  3,  but  the  names  of  the 
occupiers  were  correct ;  and  it  should  have  been  said,  that  the 
taxes  of  No.  3  were  farmed  by  the  landlord.  The  houses  Nos. 
2  and  4  were  of  the  same  rate,  but  No.  4  was  in  the  best  state 
of  repair.  It  was  held  that  these  misdescriptions  were  not 
cured  by  the  provision  "  that  no  error  should  vitiate,"  &c. 

In  Sherwood  v.  Robins{z\  Lord  Tenterden  adopted  the  dis- 
tinction between  unintentional  mistake  and  wilful  misdescription, 
but  said  '^  that  he  thought  even  an  unintentional  error  would 
vitiate  the  sale,  notwithstanding  the  clause  in  question,  where  no 
calculation  can  possibly  be  made  as  to  the  amount  of  compensa- 
tion which  should  be  allowed  or  paid  to  the  purchaser .'' 

In  Dohell  v.  Hutchinson  (a)  where  on  a  sale  of  a  leasehold 
interest  of  lands,  described  in  the  particulars  as  held  for  a  term 

(j-)  1  Camp.  337.  sixty-four,  and  the  reversion  was  not 

(y)  Leach  y.  Mullet t ^2  CMV.Wb,  absolute,  as  the  property  would  be 

{z)  Mood.  &  M.  194;  S  C.  &  P.  divided  if  he  left  more  children  than 

339|  S.  C.  In  this  case  the  sale  was  of  one. 

a  reversionary  estate,  descril)ed  ''  as  {a)  Dobell  v.  Hutchinson,  3  Ad.  & 

absolute  on  the  death  of  a  person  aged  £.  355,  372. 

sixty-six."     That    person   was  only 
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of  twenty-tliree  years^  at  a  rent  of  55/. ^  and  as  comprising  a  yard, 
one  of  the  conditions  was,  that  if  any  mistake  should  be  made 
in  the  description  of  the  property,  or  any  other  error  what- 
ever should  appear  in  the  particulars  of  the  estate,  such  mistake 
or  error  should  not  annul  or  vitiate  the  sale,  but  a  compensation 
should  be  made,  to  be  settled  by  arbitratiotf ;  and  the  yard  was 
not  in  fact  comprehended  in  the  property  held  for  the  term  at 
55/.,  but  was  held  by  the  vendor  from  year  to  year,  at  an  addi- 
tional rent ;  and  such  yard  was  essential  to  the  enjoyment  of  the 
property  leased  for  the  twenty-three  years.  It  was  held,  though 
it  did  not  appear  that  the  vendor  knew  of  the  defect,  that  this 
defect  avoided  the  sale  ;  and  was  not  a  mistake  to  be  compen- 
sated for  under  the  above  condition,  although  after  the  day 
named  in  the  conditions  for  completing  the  purchase,  and  before 
action  brought  by  the  vendee,  the  vendor  procured  a  lease  of  the 
yard  for  the  term  to  the  vendee,  and  offered  it  to  him. 

So  a  misdescription  of  the  quantity  of  land  sold,  in  regard  to 
the  acres  being  statute  or  customary,  is  not  a  matter  for  com- 
pensation, but  for  setting  aside  the  sale  (ft).  But  where  the 
particulars  of  sale  described  the  property  as  a  family  residence, 
with  the  right  of  a  pew  in  the  centre  aisle  of  the  parish  church, 
and  the  title  to  the  pew  was  defective,  it  was  held  that  as  it  was 
not  essential  to  the  enjoyment  of  the  property,  it  gave  a  right  to 
compensation  only  (c).  And  where  the  agreement  was  to  sell 
the  unexpired  term  of  eight  years*  lease,  &c.,  and  it  appeared 
that  at  the  date  of  the  agreement  the  unexpired  term  was  only 
seven  years  and  seven  months,  Lord  EUenborough  said  (c/),  **  the 
parties  cannot  be  supposed  to  have  meant  that  there  was  the 
exact  term  of  eight  years  unexpired,  neither  more  nor  less  by  a 
single  day.  The  agreement  must  therefore  receive  a  reasonable 
construction ;  and  it  seems  not  unreasonable  that  the  period 
mentioned  in  the  agreement  should  be  calculated  from  the  last 
preceding  day  when  the  rent  was  payable,  and  including  there- 
fore the  current  half-year.  Any  fraud  or  material  misdescription, 
though  unintentional,  would  vacate  the  agreement,  but  the  de- 
fendant might  have  had  substantially  what  he  agreed  to  pur- 
chase." 


(6)  Vrke  V.  Northy  8  You.  &  Col.         ((Q  Beltcorth  v.  Hauell,  4  Camp. 
630.  140 ;  see  Sugd.  264,  and  MS.  cases 

(c)  Cooper  v.  -t— ,  2  JuHst,  29.  there. 
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In  cases  where  there  is  a  material  mistake,  not  aided  by  the 
conditions,  even  if  the  vendor  offer  to  make  an  allowance  pro 
tanto,  he  has  no  claim  against  the  vendee ;  for  the  purchaser  is 
not  bound  to  take  an  estate  or  interest  which  he  did  not  agree 
to  purchase  {e). 

It  seems  to  have  been  vexata  questio  where  an  estate  was  sold 
by  auction  in  separate  lots,  and  the  same  person  became  the  pur- 
chaser of  several  lots,  whether  a  distinct  contract  arose  as  to 
each;  or  whether  there  was  but  one  contract  as  to  the  whole ; 
but  the  better  opinion  appears  to  be,  at  least  at  law^  that  a  dis- 
tinct contract  is  created  as  to  each  lot  (/).  Though  it  would  be 
otherwise  where  a  written  contract  is  afterwards  entered  into 
and  signed  for  the  purchase  of  several  lots  at  an  aggregate 
price  (^r). 

If  an  estate  be  sold  in  <me  lot,  either  by  public  auction  or  by 
private  contract,  the  vendor  cannot  enforce  the  contract  at  law 
unless  he  has  a  title  to  the  whole  estate  (A).  Perhaps  in  equity 
if  a  separate  value  were  put  on  different  parts,  the  contract  may 
be  considered  distinct ;  but  at  law,  on  an  entire  contract^  a  vendor 
cannot  recover  any  part  of  the  purchase-money  where  he  cannot 
make  a  title  to  the  whole  estate,  nor  is  a  purchaser  entitled  to 
retain  that  part  to  which  the  title  is  good,  and  vacate  the  contract 
as  to  the  rest  (t). 

The  private  employment  by  the  vendor  of  puffers  at  a  sale  by 
auction  is  a  fraud  upon  the  purchaser,  and  will  vitiate  the  sale  (J). 
And  Lord  Tenterden  in  the  case  of  Wheeler  v.  Collier  (A),  stated 
the  strong  inclination  of  his  opinion  to  be,  *^  that  if  only  one 
person  be  employed  to  bid  with  a  view  to  save  the  auction  duty, 


(e)  Fa/foier  ▼.  Nightingale,  2  Esp. 
Ca.  639;  Tkojiuon  v.  MiUs,  1  Esp. 
Ca.  184;  Heam  v.  Tomlin,  Peake's 
Ca.  192;  Hibbert  y.  Shee,  1  Camp. 
Ca.  113;  Duffell  v.  Wilton,  1  Camp. 
401;  Sugd.  V.  &  P.  265,  MS.  case; 
Jones  r.  Edney,  3  Camp.  284. 

(/)  Emerton  r.  Ueelit,  2  Taunt 
38;  Johnson  v.  Johnson,  S  B.  &  P. 
169 ;  James  and  another  v.  Shore,  1 
Stark.  430;  Roots  v.  Lord  Dormer,  4 
B.  &  Ad.  77 ;  Lewin  v.  Guest,  1  Huss. 
330 ;  Poole  v.  Shereold,  2  Bro.  C.  C. 
118;  Sugd.  V.  &  P.  268,  270;  sed 
vide  Chambers  v.  Griffiths,  1  Esp.  Ca. 
149 ;  Gibson  v.  Spurrier,  Peake's  Addl. 
Ca.  49 ;  Boyer  ▼.  Blackwell,  3  Anst. 


657 ;  Seaton  v.  Booth,  4  Ad.  &  E.  532. 

(g)  Dykes  v.  Blake,  4  Bing.  N.  C. 
463 ;  6  Scott,  320,  S.  C. 

(h)  Tomkins  v.  White,  3  Smitb, 
435. 

(t)  Johnson  v.  Johnson,  3  B.  &  P. 
162;  Sugd.  V.  &P.  270. 

0)  Howards,  Cattle,  6  T.  R.  644; 
Benwell  v.  Christie,  Cowp.  396 ; 
Blach/ord  v.  Preston,  8  T.  R.  93; 
Crowder  v.  Austin,  3  Bing.  368;  11 
Moore,  283,  S.  C,  and  2  Car.  &  Pay. 
208,  S.  C;  Fuller  v.  Abrahams,  6 
Moore,  318;  Rex  v.  Marsh,  3  Y.  & 
J.  332. 

(/c)  M.  &  Mai.  126. 
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the  sale  is  voidi  unless  it  be  announced  that  there  is  a  person 
bidding  for  the  owner ;  that  the  act  itself  was  fraudulent :  that 
the  statute  relative  to  the  duty  was  made  for  a  different  purpose, 
with  a  view  to  the  duty  only,  and  could  not  be  made  to  sanction 
what  is  in  itself  fraudulent."  And  the  Court  of  Common  Pleas 
seem  to  have  been  of  the  same  opinion  in  the  case  of  Crowder  v« 
Austin  (J),  And  if  the  advertisements  or  particulars  state  that 
the  estate  will  be  sold  toitkout  reserve,  it  has  been  decided  that 
if  a  person  be  employed  on  behalf  of  the  vendor  to  keep  up  the 
price,  he  can  have  no  claim  to  the  aid  of  a  court  of  equity  to 
enforce  a  contract  against  the  defendant  under  such  circum- 
stances (m).  It  has  been  decided  in  a  late  case  (n)  that  if  a  pur- 
chaser by  unfidr  conduct  deter  other  persons  from  bidding  at  the 
sale,  and  cause  the  goods  to  be  knocked  down  to  him,  he  does 
not  acquire  any  property  in  the  goods* 

2. — Of  THE  Statute  of  Frauds  as  it  affects  Agreements 

FOR  THE  Sale  op  Real  Property. 

By  the  statute  of  frauds,  29  Car.  II.  c.  3,  s.  1,  it  is  enacted, 
that  "  all  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to  or  out  of  any  messuages, 
manors,  lands  or  tenements,  or  hereditaments,  made  or  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing 
and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorised  by  writing  (o),  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only ;  and 
shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to  have 
any  other  or  greater  force  or  effect;  any  consideration  for  making 
any  such  parol  leases  or  estates  notwithstanding." 

The  second  section  excepts  ''  all  leases  not  exceeding  the 


(/)  3  BiDg.  368 ;  2  C.  &  P.  208, 
S.  C.  See  also  per  Alexander,  C.  B., 
in  Res  v.  Manhj  3  Y.  &  J.  332. 
Sir  Edward  Sugden,  however,  ap- 
pears to  be  of  opinion,  that  one  per- 
son may,  without  public  notice  of 
the  hci,  be  appointed  to  bid ;  and  he 

2 notes  several  cases  decided  in  the 
^ourt  of  Chancery  in  support  of  his 
opinion;  see  Sugd.  V.  &  P.  8th  ed. 
83,  24,  25,  9th  ed.  27.  Tlie  safer 
mode  is  to  give  public  notice  that 
some  person  is  appointed  to  bid  on 


the  part  of  the  rendor. 
(m)  Meadows  v.  Tanner,  5  Madd. 

sr. 

(n)  Fuller  ▼.  Abrahams,  6  Moore, 
318. 

(o)  It  should  be  remarked,  that 
under  the  1st  and  2d  sections,  which 
relate  to  the  actual  creation  or  trans- 
fer of  a  title,  the  agent  must  have  a 
written  authority ;  aliter  as  to  to  the 
4th  section,  which  relates  to  a  mere 
contract  for  an  interest;  see  Sugd* 
8thed.Q6,97:  ajU<;^210,21),&iiotet* 


300 


OF  CONTRACTS  FOR  THE  SALE  OF  REAL  PROPERTY. 


term  of  three  years  from  the  making  thereof^  whereupon  the  rent 
reserved  to  the  landlord  during  such  term  shall  amount  unto 
two-third  parts  at  the  least  of  the  full  improved  value  of  the 
thing  demised." 

The  third  section  enacts,  **  that  no  leases,  estates,  or  interests, 
either  of  freehold  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments,  shall  at 
any  time  be  assigned,  granted,  or  surrendered^  unless  it  be  by 
deed  or  note  in  writing ,  signed  by  the  party  so  assigning,  grant- 
ing, or  surrendering  the  same,  or  their  agents  thereunto  lawfully 
authorised  by  writing,  or  by  act  or  operation  at  law." 

By  Xhe  fourth  clause  it  is  enacted,  amongst  other  things,  that 
''  no  action  shall  be  brought  w'lereby  to  charge  any  person  upon 
any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them ;  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  autho- 
rised (p)." 

The  cfiect  of  these  sections  upon  a  contract  to  demise  lands  in 
futuro,  and  upon  a  present  letting  thereof,  will  be  considered  in 
the  next  division  of  this  subject.  The  first  and  second  sections 
relate  chiefly  to  the  actual  and  immediate  creation  of  a  title ;  the 
third  to  the  assignment  or  surrender  of  a  title  already  created ; 
and  the  fourth  section  to  contracts  for  the  future  creation  of  an 
interest  in  or  title  to  realty  upon  a  sale,  &c.  thereof.  It  should 
seem  that  a  contract  within  the  fourth  section  of  this  statute  can- 
not have  any  operation  or  be  made  available  in  any  way  as  a 
contract,  unless  an  action  may  be  maintained  upon  it,  though  it 
may  operate  as  a  license,  and  afford  a  defence  to  an  action  of 
trespass  for  acts  done  under  it  {q). 

The  statute  extends  in  some  cases,  not  merely  to  contracts 
relative  to  houses  or  lands,  in  the  common  acceptation  of  those 


(/>)  See  comments  upon  these  sec- 
tions, Sugd.  69  to  73,  8th  ed.;  and 
per  Littledale,  J.  in  Smith  v.  Surman, 
9  R.  &  C.  571.  It  is  observable  that 
under  the  4th  section  the  agent  need 
not  have  a  written  authority.  As  to 
the  form  and  requisites  of  a  contract 
under  this  section,  see  Dobell  v.  Hut" 
chinton,  5  Nev.  &  M.  S51 ;  S  Ad.  ft 


E.  35S ;  1  Har.  &  Wol.  394,  S.  C. ; 
ante,  70.  We  have  seen  that  it  is 
sufficient  if  the  party  against  whom 
the  contract  is  to  be  enforced  has 
signed,  though  the  party  enforcing  it 
have  not  done  so ;  antet  71. 

{g)  Carringtan  v.  Roots,  9  Mec.  & 
W.  248,  264. 
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termsi  but  also  to  agreements*  the  subject-matter  of  which  par- 
takes  of  the  realty  and  creates  an  interest  therein. 

Thus  an  agreement  ior  prima  vestura  ox  growing  grass,  whereby 
the  exclusive  right  to  the  land  is  obtained  for  a  limited  time 
and  for  given  purposes,  has  been  held  to  be  within  the  statute  (r). 
There  has  been  a  similar  decision  in  the  case  of  a  contract  for 
growing  hops  {s)  and  growing  turnips  (t) ;  no  time  being  stipu- 
lated for  the  removal,  and  the  parties  not  considering  the  land  as 
a  mere  warehouse  for  the  hops  and  turnips.  But  where  potatoes 
in  a  matured  state  of  growth  were  sold  by  parol,  and  it  was  agreed 
that  they  should  be  immediately  taken,  the  court  held  that  this 
was  not  a  contract  for  any  interest  in  the  land ;  as  the  parties 
contemplated  nothing  but  the  mere  sale  of  a  personal  chattel  (ti). 
And  where  the  sale  was  of  potatoes  stated  to  be  then  growing 
at  so  much  per  acre,  and  the  purchaser  was  to  take  them  away, 
but  no  time  was  appointed  for  so  doing ;  the  court  held  that  the 
contract  conferred  no  exclusive  right  to  the  land  for  a  time,  and 
was  not  within  the  fourth  section  (or). 

In  the  latest  cases  upon  this  subject  the  courts  seem  to  have 
considered  that  no  contracts  of  this  nature  are  within  the  statute 
as  contracts  relating  to  land,  where  the  parties  evidently  and 
substantially  contempleted  only  a  sale  of  goods  as  the  produce 
of  the  soil.  Thus  in  Evans  v.  Roberts  (y),  a  parol  agreement  to 
purchase  a  crop  of  potatoes,  to  be  turned  up  by  the  seller,  was 
held  not  to  be  within  the  fourth  section,  although  the  crop  was 
in  a  growing  state  at  the  time  of  the  sale.  It  was  decided  that 
a  sale  of  the  produce  of  the  land,  whether  it  be  in  a  state  of 
maturity  or  not,  provided  it  be  in  actual  existence  at  the  time  of 
the  contract,  is  not  a  sale  of  any  interest  within  the  fourth  sec- 
tion. And  in  Sainsbury  v.  Matthews,  where  defendant  in  June 
agreed  to  sell  potatoes  then  growing  on  certain  land  at  2s.  per  sack, 
the  plaintiff  to  have  them  at  the  usual  digging  time,  October,  and 


(r)  Croiby  v.    Wadsworth,  6  £a8t,  (0  Emmenon  v.  Heelit,  9  Taunt. 

602.      Sed  gu.  vide  the  subsequent  38.      It  seems  difficult  to  reconcile 

authorities.     An  agreement  to  take  this  case  with  the  subsequent  deci- 

land  for  fourteen  years,  and  to  pay  for  sions. 

seeds  and  tillages  is  within  the  fourth  (u)  Parker  v.  Staniland,  1 1  East, 

section,  even  as  to  the  seeds  and  til-  362. 

lages;  Earl  of  FahunUh  y.  Thomas,  (s)  Warwick\,  Brvre, 2  M. & Selw. 

1  C.  &  M.  89;  Mechelen  v.  Wallace,  305. 

3  Nev.  &  P.  224.  (y)  6  B.  &C.  829;  2  D.  &  R.  61 1, 

(s)  Waddingtm  v.  Bristaw,  2  B.  &  S.  C. 
P.  452. 
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to  provide  diggers  for  himself;  such  contract  was  held  not  to  pass 
any  interest  in  the  land^and  not  to  be  within  the  fourth  section(2:)« 
In  Smith  v.  Surfnan{a),  the  plaintiff  being  the  owner  of  trees  grow- 
ing  on  his  land^  verbally  agreed  with  the  defendant  to  sell  him  the 
timber  at  so  much  per  foot.  The  plaintiff  had  cut  some  of  the 
trees  when  the  bargain  was  made,  and  was  about  to  cut^  and  by 
the  contract  became  bound  to  fell  the  remainder.  The  court 
held  that  this  was  substantially  a  contract^  not  for  growing  trees, 
but  for  timber,  viz.  the  produce  of  the  trees  when  severed  from 
the  freehold.  Mr.  J.  Littledale  said, — '^  If  in  this  case  the  contract 
had  been  for  the  sale  of  the  trees,  with  a  specific  liberty  to  the 
vendee  to  enter  the  land  to  cut  them,  I  think  it  would  not  have 
given  him  an  interest  in  the  land  within  the  meaning  of  the 
statute.  The  object  of  a  party  who  sells  timber  is  not  to  give 
the  vendee  any  interest  in  his  land,  but  to  pass  to  him  an  in- 
terest in  the  trees,  when  they  become  goods  and  chattels.  Here 
the  vendor  was  to  cut  the  trees  himself.  His  intention  was  not 
to  give  the  vendee  any  property  in  the  trees  until  they  were  cut 
and  ceased  to  be  part  of  the  freehold."  And  Mr.  Justice  Parhe 
observed, — ^'  The  defendant  could  take  no  interest  in  the  land 
by  this  contract,  because  he  could  not  acquire  any  property  in 
the  trees  until  they  were  cut." 

In  Watts  V.  Friend  (b),  A.  agreed  to  supply  B.  with  a  quan« 
tity  of  turnip  seed,  and  B.  agreed  to  sell  the  crop  of  seed  pro* 
duced  therefrom  at  Is,  per  bushel.  This  was  held  to  be  substan- 
tially a  contract  for  the  sale  of  goods  within  the  17th  section, 
and  not  a  contract  conferring  an  interest  in  land  under  the  4th 
section;  ''for  the  thing  agreed  to  be  delivered  would  (it  was 
observed  by  Lord  Tenterden,  C.  J.)  at  the  time  of  delivery  be  a 
personal  chattel." 

There  is  great  difficulty  in  reconciling  with  these  authorities 
the  case  of  Scorell  v.  Boxall  (c).  This  was  an  action  of  trespass 
for  cutting  and  carrying  away  underwood.  The  plaintiff  had 
purchased  it  whilst  standing,  and  was  to  cut  it  down,  but  it  did 
not  appear  when  it  was  to  be  cut,  or  what  state  it  was  in  as  to 
growth,  or  whether  the  price  depended  on  the  quantity  pro- 
duced.    The  plaintiff  was  nonsuited,  on  the  ground  that  the 


&W. 


(z)  Sainsburv  v.  Matthews,  4  Mee.  bttry  r.  Matthews,  4  M.  &  W.  343, 

S43 ;  2  Jurist,  946,  S.  C.  supra, 
(a)  9  B.  &  C.  561,  a.  d.  1829.  (c)  1  Y.  &  J.  396,  A.  D.  1827. 

(6)  10  B.  &  C.  446 ;  and  see  Sain&- 
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contract  was  within  the  4th  section  of  the  statute.  Mr.  Baron 
Hulloch  drew  a  distinction  between  crops  and  other  articles 
which  are  raised  by  the  industry  of  man,  and  are  emblements, 
and  things  which  give  no  annual  profit,  and  go  to  the  heir,  as 
trees  (rf  ). 

The  statute  does  not  apply  to  a  sale  of  fixtures  affixed  to  the 
freehold,  where  there  is  no  intention  to  transfer  the  realty  also. 
In  Hallen  v.  Runder  (e),  a  short  time  before  the  expiration  of  a 
lease  of  a  house  the  landlord  agreed  with  the  tenant  to  purchase 
his  fixtures  at  a  valuation ;  the  lease  expired,  and  the  tenant 
having  quitted  possession  of  the  premises  without  severing  the 
fixtures,  sent  the  key  to  the  landlord.  The  broker  appointed 
by  the  latter  afterwards  appraised  the  fixtures  at  more  than  lOL, 
and  signed  the  valuation ;  and  it  was  held  that  the  plaintiff,  the 
tenant,  having  at  the  defendant's  request  waived  his  right  to 
remove  the  fixtures,  the  matter  bargained  for  was  not  an  interest 
in  land,  and  that  the  amount  ascertained  by  the  broker  might  be 
recovered  in  ijidebitatus  asfumpsit  for  fixtures  and  effects  bar- 
gained and  sold,  without  proving  any  note  or  memorandum  in 
writing.  Nor,  it  should  seem,  does  the  statute  apply  to  the  sale 
or  transfer  of  shares  in  a  railway  or  canal ;  it  does  not,  where  the 
act  of  parliament  authorising  the  undertaking  declares  that  the 
shares  and  the  joint  stock  and  funds  of  the  company  should  to 
all  intents  and  purposes  be  deemed  personal  estate,  and  be  trans- 
ferable  as  such,  and  should  not  be  of  the  nature  of  real  pro- 
perty  (/). 

A  mere  license  to  use  land  has  been  held  not  to  be  within  the 
statute ;  as  a  parol  agreement  for  liberty  to  stack  coals  on  a  close 
for  seven  years,  with  the  sole  use  of  that  part  of  the  close  during 
the  seven  years  (g) ;  or  to  stack  hay  on  land  for  a  convenient 


(d)  The  learned  baron  also  ques- 
tioned tbe  dictum  of  Treby,  C.  J.  in 
1  Ld.  Raym.  182,  that  a  sale  of  tim- 
ber growing  upon  land  need  not  be 
in  writing,  because  it  is  a  bare  chattel: 
to  which  Powell,  J.  is  reported  to 
have  agreed.  This  dictum  was  how- 
ever cited  without  disapprobation  by 
Ilolroyd,  J.  in  Mavfield  v.  Wadsl^,  3 
B.  &  C.  364;  5  D.  &  R.  S24,  S.C. 
See  Sugd.  V.  &  P.  8th  ed.  75,  76. 

(e)  1  C,  M.  &  R.  277;  3  Tyr. 
959,  S.  C. 

(J^  Bradley  v.  Holdtworthy  3  Mee. 


&  W.  422. 

( g)  Wood  (or  Ward)  v.  Lake,  Sayer, 
R.  3 ;  cited  per  Gibbs,  C.  J. in  Taylor 
V.  Waters,  7  Taunt.  384;  and  see  Rex 
V.  Tke  Inhabitants  of  Homdon,  4  M. 
&  Selw.  562;  where  a  personal  li- 
cense to  inclose  a  piece  oi  waste  and 
erect  a  cottage,  was  held  not  to  con- 
fer an  interest  in  land.  Sed  vide  the 
observations  in  Sugd.  V.  &  P.  8th  ed. 
73,  74,  75.  A  parol  license  is  coun- 
termandable  at  any  time  whilst  exe- 
cutory ;  Wallis  ▼.  Harriwn,  4  M.  & 
W.  538. 
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time  until  sold  (A).  So  a  parol  license  to  put  a  skylight  over  the 
defendant's  area,  which  impeded  the  light  and  air  from  coming 
to  the  plaintiff's  house  through  a  window,  is  good,  and  is  not 
within  the  statute  of  frauds  as  relating  to  an  interest  in  land  (t). 
In  Hetolins  v.  Shippam  (k),  Bayley,  J,,  in  delivering  the  judg- 
ment of  the  court,  said,  ''  We  are  of  opinion,  that  although  a 
parol  license  might  be  an  excuse  for  a  trespass  till  such  license 
was  countermanded,  that  a  right  and  title  to  have  passage  for  the 
water  for  a  freehold  interest  required  a  deed  to  create  it,  and  that 
as  there  has  been  no  deed  in  the  case,  the  present  action,  which 
is  founded  on  a  right  and  title,  cannot  be  supported.  The  case 
of  Winter  v.  Brockwell,  which  was  relied  upon  on  the  part  of  the 
plaintifi^  appears  clearly  distinguishable  from  the  present.  All 
that  the  defendant  there  did  he  did  upon  his  own  land.  He 
claimed  no  right  or  easement  upon  the  plaintiff's.  The  plaintiff 
claimed  a  right  and  easement  against  him,  viz.  the  privilege  of 
light  and  air  through  a  parlour  window,  and  a  free  passage  for 
the  smells  of  an  adjoining  house  through  defendant's  area,  and 
the  only  point  decided  there  was,  that  as  the  plaintiff  had  con- 
sented to  the  obstruction  of  such  his  easement,  and  had  allowed 
the  defendant  to  incur  expense  in  making  such  obstruction,  he 
could  not  retract  that  consent  without  reimbursing  the  defendant 
that  expense.  But  that  was  not  the  case  of  the  grant  of  an 
easement  to  be  exercised  upon  the  grantor's  land,  but  a  permis- 
sion to  the  grantee  to  use  his  own  land  in  a  way  in  which,  but 
for  an  easement  of  the  plaintiff's,  such  grantee  would  have  had 
a  clear  right  to  use  it.  Webb  v.  Paternoster ^  Wood  v.  Lake^  and 
Taylor  v.  Waters,  were  not  cases  of  freehold  interest,  and  in  none 
of  them  was  the  objection  taken  that  the  right  lay  in  grant,  and 
therefore  could  not  pass  without  deed."  And  we  have  seen  that 
a  contract,  void  as  such  under  the  statute,  may  still  be  good  as  a 
license,  and  afford  a  defence  to  an  action  of  trespass  for  acts 
done  under  it,  though  it  cannot  give  any  right  of  action  (/). 

It  has  been  decided  that  if,  after  a  lease  has  been  granted,  the 
landlord  make  improvements  on  the  estate,  in  consideration  of  an 
agreement  by  the  tenant  to  pay  an  additional  sum  per  annum, 


(A)  WebhY.  Patemotter,  Palm.  71 :  (i)  Winter  v.  Bruckwdly  ubi  supra, 

Poph.  151 ;  and  2  Kol.  R.  143,  152,  (k)  5  B.  &  C.  232,  233 ;  7  D.  &  11. 

S.  C. ;  cited  in   WinUr  v.  Brockwell,  783,  S.  C. 

8  East,  308,  j)er  Lord  Ellenborougli,  (/)  Carrington  v.  Roots,  2  Mee.  & 

C.  J.  W.  248. 
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(viz.  10  per  cent,  on  the  expense  incurred,)  this  is  an  agreement 
collateral  to  the  land,  and  is  good  though  not  reduced  into 
writing  (iw). 

It  is  settled  that  a  sale  of  lands,  even  by  public  auction,  is 
within  the  statute  of  frauds  (n).  But  the  auctioneer  may  be  the 
agent  of  both  parties,  and  his  signature  to  an  entry  in  his  books, 
or  to  a  memorandum  stating  the  terms  of  the  contract  and  the 
parties  thereto,  or  which  refers  to  the  particulars  or  conditions 
of  sale,  or  is  indorsed  thereon,  will  satisfy  the  act  (o). 

If  an  entire  agreement  be  made  for  the  sale  of  a  real  estate, 
and  of  goods  also,  and  the  agreement  as  to  the  land  be  void  by 
virtue  of  the  statute,  it  is  also  inoperative  in  regard  to  the  per- 
sonalty (p) ;  and  the  performance  of  a  part  of  such  contract  cannot 
be  waived  by  parol,  so  as  to  give  a  right  of  action  as  to  the 
remainder  (q).  But  where  A.,  being  the  occupier  of  a  farm, 
quitted  it  on  the  25th  of  May,  1821,  and  was  succeeded  in  the 
possession  by  J3. ;  and  it  appeared  that  A.  had  sown  forty  acres 
with  wheat, and  that  at  a  meeting  between  A,  and  B,  in  February, 
1821,  A*  asked  B.  if  he  would  take  the  forty  acres  of  wheat  at 
200/.,  telling  him  that  if  he  did  not  he  should  not  have  the  farm, 
and  B.  said  that  he  would  take  it,  and  a  person  present  then 
valued  the  dead  stock,  and  having  so  done,  asked  to  whom  he 
was  to  value  it,  and  B.  said  it  was  to  be  valued  to  him,  and  then 
promised  to  pay  A .  for  the  wheat  and  dead  stock  on  a  given  day, 
and  paid  a  sum  of  money  on  account,  and  took  possession  of  the 
farm,  the  growing  wheat,  and  dead  stock ;  it  was  held,  in  indc' 


(m)  Hobj/  V.  Roebucky  9  Marsh.  R. 
433;  7  Taunt.  157,  S.  C. ;  see  Price 
Y,  Leybum,  Gow,  R.  109. 

(n)  Walker  v.  Constable,  2  Esp.  R. 
659 ;  1  B.  &  P.  306,  S.  C. ;  While  v. 
Proctor,  4  Taunt.  209 ;  3  V.  &  B.  57 ; 
Kentoarthy  v.  Schofitld,  S  B.  &  C. 
947 ;  4  D.  &  R.  559,  S.  C. ;  Blagden 
y.  Bradbear,  1 8  Yes.  jun.  466 ;  Sugd. 
8th  ed.  101,  87,  98.  Sales  of  property 
in  Chancery,  under  a  decree  of  the 
court,  not  within  the  statute ;  id.  101, 
103.  And  it  seems  that  the  statute 
does  not  applv  vrhere  the  defendant 
in  his  answer  in  Chancery  admits  the 
poro/ contract  and  terms  thereof;  id, 
102;  Attomey^General  v.  Sittoell,  1 
y.  &  Col.  559. 

(o)  See  id, ;  Enmerson  v.  JleeUsy  2 


Taunt.  38.  But  the  auctioneer  is  not 
as  such  necessarily  the  agent  of  both 
parties ;  it  depends  upon  the  facts  of 
each  particular  case ;  Bartlett  v.  Pur- 
nell,  4  Ad.  &  E.  794 ;  per  Denman, 
C.  J.  As  to  the  signature  of  the  auc- 
tioneer's clerk,  see  Gosbell  v.  Archer, 
4  Nev.  &  M.  485 ;  2  Ad.  &  £.  500  ; 
1  Harr.  &  Wol.  31,  S.  C. 

(p)  Cooke  Y.  Tombs,  2  Anst.  420; 
Sugd.  8lh  ed.  78.  See  Earl  of  Fal- 
mouth V,  Thomas,  1  C.  &  M.  89 ;  ante, 
300,  n.  (2) ;  Harvey  v,  Grabham,  5  Ad. 
&  £.  61 ;  Mechelen  v.  Wallace,  7  Ad. 
&  E.  49  ;  2  Nev.  &  P.  224  ;  1  Jurist, 
402,  S.  C. 

{g)  Ante,  111,  112,  and  cases  there 
cited. 
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bitatus  assumpsit  for  the  crops  and  goods^  that  the  contract  for 
the  dead  stock  was  distinct  from  the  contract  as  to  the  wheat 
and  the  farm,  and  therefore  that  A.  was  entitled  to  recover  for 
the  dead  stock  (;). 

And  if  a  party  under  a  void  parol  contract  fell  and  remove 
timber^  or  take  away  a  growing  crop,  he  becomes  liable  on  a  new 
implied  contract  as  for  goods  sold^  although,  had  he  not  thus 
carried  the  new  parol  agreement  into  execution,  he  could  not 
have  been  sued  thereon  (r).  And  if  a  party  repair  premises 
under  a  void  parol  agreement  so  to  do,  in  consideration  of  the 
assignment  of  a  lease  which  the  other  party  refuses  to  assign,  an 
action  for  work  and  materials  may  be  sustained  to  recover  the 
value  of  the  repairs  performed  («)•  And  it  may  be  a  defence  to 
an  action  of  trespass  under  a  plea  of  license,  though  it  will  not 
give  a  right  to  support  an  action  of  trespass  (t). 

At  law,  part'perfonnance  of  a  parol  agreement  for  the  sale  of 
an  estate  will  not  render  it  binding ;  but  equity  will  in  certain 
instances  uphold  the  contract  when  partly  executed,  as  where 
possession  has  been  delivered  and  taken  under  the  parol  agree- 
ment, &c.  («)• 

The  requisites  of  the  written  memorandum^  in  regard  to  form 
and  signature,  in  pursuance  of  the  provisions  of  the  statute  of 
frauds,  have  been  already  noticed  (x). 


(q)  MayfidA  v.  WaAdey,  3  B.  &  C. 
357;  5  D.  &  R.224,  S.C. 

(r)  See  id, ;  TeaU  v.  Anhfy  4  Moor. 
647;  JBrtfggr  V.  Co/c,6  id,  114;  'Boul- 
ter V.  Killingbeck,  1  B.  &  P.  397.  So 
where  a  person  enters  under  a  void 
parol  demise  for  more  than  three  years, 
and  becomes  tenant  from  year  to  year, 
he  is  bound  by  an  undertaking  to  re- 

5 air  contained  in  such  void  demise; 
iichardson  v.  Giffordy  3  Nev.  &  M. 
325  ;  1  Ad.  &  E.  52,  S.  C.  post,  320. 

(s)  Gray  v.  Hill,  1  II.  &  M.  420. 
See  ante,  20. 

(/)  Carrington  v.  RootSf  2  M.  & 
W.  248,  and  cn/e,  304. 

(u)  Sugd.athed.  106  to  110;  i%- 
den  V.  Belly  2  Jurist,  1008.  In  Fraser 
V.  Bennett,  1  Jurist,  473,  it  appeared 
that  the  purchaser  entered  into  pos- 
session early  in  1836,  under  an  agree- 
ment, that  the  consideration  which  was 


deposited  with  trustees,  should  be  paid 
to  him  if  no  title  could  be  made. 
While  in  possession  in  1837,  he  made 
improvements,  cut  down  and  sold  tim- 
ber, also  part  of  the  materials  of  Font- 
hill  Abbey,  the  subject  of  the  contract, 
and  also  erected  buildings  and  offices ; 
but  it  was  held  that  these  acts  did  not 
amount  to  an  acceptance  of  the  title. 
But  a  purchaser  who  with  full  know- 
ledge of  certain  objections  to  the  title, 
granted  a  lease  of  the  properly  to  a 
third  person,  was  held  to  have  waived 
the  objections  to  the  title ;  Ex  parte 
Sidebotham,  3  Dea.  &  Chit.  818.  Bat 
in  the  case  of  a  sale  of  goods  (a 
contract  of  minor  importance)  the  sta- 
tute expressly  excepts  the  instances 
of  part-performance  by  the  delivery 
of  some  of  the  goods,  or  a  partial  pay- 
ment. 

(j)  Ante,  66  to  73. 
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3. — Op  an  Action  by  the  Vendor  against  the  Vendee 
OF  AN  Estate  for  a  Breach  of  the  Contract  of  Sale. 

It  seems  to  be  a  general  rule  that  the  vendor  of  an  estate  can- 
not sue  the  vendee  on  the  contract  to  purchase^  unless  he  the 
vendor  has  not  only  shown  or  offered  to  show  a  good  title«  if 
bound  so  to  do,  but  has  executed  the  conveyance,  or  ofiered  to 
execute  it,  or  tendered  it  to  the  vendee ;  for  the  party  seeking 
to  enforce  an  agreement  of  this  nature  must  clearly  evince  and 
notify  a  willingness  to  complete  it  on  his  part,  before  the  other 
party  can  be  considered  in  default  (y). 

The  following  are  exceptions  to  this  rule : — First,  if  by  the 
express  terms  of  the  agreement  the  vendee  is  to  prepare  the  con- 
veyance (z).  Secondly,  if  the  vendee  has  discharged  or  excused 
the  vendor  from  preparing  or  tendering  a  conveyance,  by  sig- 
nifying that  he  would  never  execute  it ;  or  by  refusing  to  take 
or  return  the  abstract ;  or  it  seems  by  refusing  to  approve  of  or 
dissent  to  the  title  shown  on  the  face  of  the  abstract,  and  to 
ivhich  he  has  made  objections  (a). 

4.— Of  an  Action  by  the  Vendee  of  an  Estate  against 
the  Vendor  for  a  Breach  of  the  Contract  op  Sale. 

If  the  seller  violate  the  agreement  on  his  part,  either  by 
omitting  ^o  show  a  good  title  in  due  time,  or  by  refusing  to  exe- 
cute the  conveyance,  the  vendee  may  maintain  an  action  against 

(y)  Janet  v.  Barkley^  Dougl.  634 ;  equivalent  to  a  provision  that  he  should 

Pkilws  V.  Fielding,  9  Hen.  Bla.  123;  get  it  ready;  Seward  v.   Willock,  5 

Hawkins  w.  Kemp^Z  East,  443;  Wil-  East,  198.    So  ^here  such  a  stipu- 

wtot  y.  Wilkinson,  6  B.  &  C.  506 ;  lation  is  entered  into  by  a  lessor  as  to 

Sugd.  8th  ed.  230,  225.    See  the  Pre-  the  lease,  without  any  qualification,  it 

cedents,  2  Chit.  PI.  6th  ed.  180.  Where  is  his  duty  to  prepare  it ;  Rice  v.  Wil- 

one  of  the  conditions  of  sale  provided  liams,  3  C.,  M.  &  R.  13.    As  to  who 

for  forfeiture  of  the  deposit  as  liqui-  is  to  pay  for  it,  and  when  lessor*s  at- 

dated  damages,  on  breach  of  any  of  tomey  may  sue,  see  Webb  v.  Rhodes, 

the  conditions,  tliis  was  held  not  to  3  Bing.  N.  C.  734. 

prevent  vendor  suing  also  for  damages  (a)  See  supra,  note  (y).    But  if  tlie 

K>r  breach    of  the    entire    contract ;  vendee  give  a  bill  for  the  purchase 

Seely  V.  Green,  6  Nev.  &  Man.  467.  money,  and  has  had  poisession,  &c.,  he 

(z)  Hawkins  v.  Kemp,  3  East,  410.  is  liable  on  the  b'dl  at  all  events.  See 
It  seems  to  be  incumbent  on  the  ven-  Moggridge  v.  Jones,  14  East,  486 ; 
dee  to  prepare  the  conveyance,  even  Stoan  v.  Cox,  1  Marsh.  176 ;  Lewis  v. 
where  the  agreement  is  silent  on  the  Cosgrave,  2  Taunt.  2 ;  Archer  v.  Bom- 
subject;  Su^.  8th  ed.  231.  At  all  ford,  3  Stark.  R.  175;  Chit.  B.  8th 
events  a  stipulation  that  the  convey-  ed.  89, 652,  S.  C.  in  K.  B. 
ance  should  oe  at  his  own  e&pense,  is 

x2 
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the  auctioneer  (6)  to  recover  the  deposit  money  and  money  paid 
by  the  purchaser  to  the  auctioneer  for  the  purchaser's  moiety  of 
the  auction  duty  {c),  but  not  the  expenses  (d)  or  interest  (e) ;  and 
notice  to  the  auctioneer  of  the  contract  having  been  rescinded  is 
not  necessary  before  commencing  an  action  against  him  (/) ;  or 
against  the  vendor  to  recover  the  deposit  and  interest^  with  the 
expenses  incurred ;  and  in  some  cases  damages  for  the  loss  of 
the  bargain  (g).  But  not  for  interest  or  damages  without  proof 
of  a  written  contract  binding  on  the  vendor  (A). 

The  general  rule  is,  that  the  personal  representatives  cannot 
sue  upon  a  contract  relating  to  freehold  property.  The  heir  or 
devisee  is  the  party  to  sue  upon  such  contract.  There  is  how- 
ever an  exception  in  the  case  of  a  breach  of  such  contract  in  the 
testator's  lifetime,  occasioning  a  special  damage  to  his  personal 
estate.  It  was  therefore  decided  in  a  late  case,  Orme  v.  Brough- 
ion  (i)j  that  an  administratrix  may  maintain  assumpsit  against 
the  vendor  of  a  freehold  estate  for  not  delivering  an  abstract  of 
title  in  due  time  to  the  intestate,  whereby  the  purchase  could  not 
be  completed  by  the  appointed  day,  and  the  intestate  incurred 
expense  in  endeavouring  to  procure  a  title^  and  was  deprived  of 
the  use  of  the  deposit  he  had  paid,  &c. 

The  purchaser  cannot  institute  proceedings  without  performing 
or  offering  to  perform  the  agreement  on  his  part,  unless  he  has 
been  discharged  from  so  doing  by  the  vendor  (A).     The  produc- 


(6)  The  auctioneer  is  a  stakeholder 
between  the  parties;  Burrough  v. 
Skinner,  5  Burr.  26S9 ;  Haringlon  v. 
Hoggarty  1  B.  &  Ad.  577. 

(c)  Gosbell  V.  Archer,  2  Ad.  &  E. 
500;  4  Nev.  &  Man.  485;  1  Harr.  & 
Wol.  31,  S.  C. 

(d)  Lee  v.  Mann,  Holt,  R.  N.  P. 
569. 

(e)  It  is  decided  that  he  is  not 
liable  to  interest,  although  he  place  the 
money  in  the  funds,  and  make  interest 
of  it;  Harington  v.  lloggart,  supra. 
In  that  case  the  vendee,  on  the  com- 
pletion of  the  purchase,  claimed  the 
interest  which  the  auctioneer  had  made 
of  the  money,  in  consequence  of  the 
money  having  been  invested  in  govern- 
ment securities,  according  to  the  ven- 
dor's notice.  Tlie  case  equally  proves 
that  the  vendee  is  not  entitled  to  inter- 
est as  against  the  auctioneer,  for  the 
principle  is,  that  he  is  not  an  agent 
out  a  mere  stakeholder,  and  as  such 


liable  to  be  called  upon  to  pay  the 
money  at  any  time.  See  Gaber  v. 
Drher,  2  Y.  &  J.  549 ;  Curling  v. 
S/tuttleworth,  3  M.  &  P.  368 ;  6  Bing. 
121,  S.  C. ;  Boyman  v.  Gutch,  7  Bing. 
379,  390 ;  5  M.  &  P.  222,  S.  C.  See 
the  3  &  4  Will.  4,  c.  42,  s.  28. 

(/)  Duncan  v.  Ca/e,  2  Mee.  &  W. 
244. 

(g)  PostySn. 

(X)  Gosbell  V.  Archer,  4  Nev.  & 
Man.  485 ;  2  Ad.  &  E.  500,  S.  C. 

(t)  4  Moo.  &  Scott.  417 ;  and  see 
Lucy  V.  Levington,  2  Lev.  26;  2  Keb. 
83t;  1  Ventr.  175,  S.C;  King  v. 
Jones,  5  Taunt.  418;  1  Marsh.  107, 
S.  C,  affirmed  in  error ;  4  M.  &  Sel. 
188 ;  Kingdon  v.  NoUle,  1  M.  &  Sel. 
362 ;  Knighi  v.  Quarks,  2  B.  &  Bing. 
102;  4  Moo.  532,  S.C;  Williams  on 
Executors,  518  to  521. 

(k)  Ante,S07,  note(fc);  Sugd,  8th 
ed.  231.  See  the  Precedent,  6cc.  2 
Chit.  PI.  6th  ed.  175. 
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tion  of  a  bad  title  (/)^  or  a  wrongful  resale  by  the  vendor  (m), 
will  however  render  the  preparation  and  tender  of  a  conveyance 
by  the  purchaser  unnecessary. 

It  seems  that  any  objection  to  the  title^  which  would  in  equity 
absolve  the  vendee  from  liability  to  perform  the  agreement,  will 
equally  discharge  him  at  law  from  responsibility,  and  entitle  him 
to  maintain  an  action  to  recover  back  the  deposit,  &c.  (n).  But 
in  Boyman  v.  Gutch  (o),  in  assumpsit  against  a  vendor  to  re- 
cover money  deposited  upon  a  purchase,  upon  an  allegation  in 
the  declaration  that  the  defendant  had  not  a  good  right  or  title, 
and  had  failed  to  make  or  show  a  proper  title;  the  Court  of 
Common  Pleas  held  that  they  could  not  consider  whether  the 
title  was  of  a  doubtful  description,  such  as  the  Court  of  Equity 
would  not  compel  an  unwilling  purchaser  to  take ;  but  simply 
whether  the  defendant  has  or  has  not  a  legal  title  to  convey. 

It  appears  that  if  there  be  an  agreement  to  sell  a  lease  granted 
by  a  third  person,  the  vendor  is  bound  on  an  implied  undertaking 
to  show  the  lessor's  title,  unless  otherwise  expressly  stipu- 
lated (/?);  and  no  inference  will  be  drawn  of  a  waiver  of  such 
right  from  the  fact  of  the  term  being  nearly  expired,  the  small 
value  of  the  property,  and  the  absence  of  any  premium  (y.) 
And  though  there  be  an  express  stipulation  that  the  vendor 
^^  should  not  be  obliged  to  produce  the  lessor's  title,"  still  if  the 
vendee  aliunde  discover  defects  in  the  vendor's  title  he  may 
insist  on  such  defects  as  a  ground  for  rescinding  the  contract  (r). 


(/)  Seaward  v.  Willock,  6  East. 
198 ;  Sugd.  8th  ed.  233. 

(m)  Knight  v.  Crockford,  1  Esp.  R. 
189 ;  Duke  of  St,  Aloam  v.  Shore,  1 
H.  Bla.  270. 

(fi)  See  the  cases  cited  Sogd.  8th 
ed.  827,  228,  314;  Curling  v.  Shut- 
tleworihy  6  Biog.  121;  3  M.  &  P. 
368,  S.  C.  Id  Boyman  v.  Gutch^  5 
M.  &  P.  233 ;  7  Bing.  390,  S.  C,  Mr. 
Justice  Alderson  said  that  the  deci- 
sion ID  Curling  V.  Shuttleworth  had 
been  questioned  in  the  King's  Bench, 

{o)  7  Bing.  379 ;  5  M.  &  P.  222, 
S.  C. 

{p)  Souter  V.  Drake,  5  B.&  Ad.  992; 
3  Nev.  &  M.  40,S.C.;  and  see  per 
Parke,  B.  Doe  d.  Gray  v.  Slamon, 
1  Mee.&W.  701;  overruling  George 
V.  Fritchardy  R.  &  M.  417  ;  see  also 
Laythoarpe  ▼.  Bryant,  1  Scott,  327 ; 


1  Bing.  N.C.  421,  S.  C. 

(V)  Id. 

(r)  Shepherd  v.  Keally,  1  C,  M.  & 

R.  117.  Though  where  a  vendee 
agrees  to  purchase  a  lease  of  premises 
"as  then  held  by  the  vendor,"  with 
a  stipulation  that  the  purchaser  should 
not  require  the  lessor  s  title,  he  is  pre- 
cluded from  inquiring  into  and  object-* 
ing  to  the  title  of  the  lessor ;  Spratt  v. 
Jeffery,  10  B.  &  C.  249.  It  should 
seem  from  the  cases  of  GwilUm  v. 
Stone,  3  Taunt.  433,  and  I'emple  v. 
Brown,  6  id,  60,  that  a  person  agree- 
ing to  grant  a  lease  is  not  impliedly 
bound  to  show  his  tide;  but  those 
cases  have  been  observed  upon  by 
Lord  Denroan,  C.  J.  in  Souter  y, Drake, 
5  B,&  Ad.  1000 ;  and  see  Roper  v« 
Coombes,  6  B.  &  C.  534 ;  there  it  was 
heldy  that  if  on  a  tale  of  a  lease  to  be 
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And  a  Court  of  Equity  will  not  lend  its  aid  to  the  vendor  of  a 
lease,  by  compelling  the  vendee  to  take  the  lease  without  having 
a  good  title  made  out(5). 

When  an  abstract  is  to  be  delivered,  or  the  conveyance  to  be 
executed,  on  or  before  a  certain  specified  day,  the  time  fixed  is 
considered  to  be  of  the  essence  of  the  contract :  and  the  vendee 
may  rescind  the  contract  if  the  vendor  be  not  ready  before  or  on 
the  exact  day,  although  the  vendor  has  not  in  the  interim  to 
insist  on  so  strict  an  execution  of  the  contract  fO*  There  may, 
however,  even  at  law,  be  a  waiver  of  the  right  to  require  the 
performance  oh  the  stipulated  day(tt);  but  such  waiver  cannot  be 
made  by  parol  (or).  And  it  seems  that  the  purchaser  cannot  at 
the  trial  of  an  action  to  recover  the  deposit  insist  upon  an  objec* 
tion  to  the  title  which  he  did  not  raise  or  notify  at  the  time  he 
refused  to  complete  the  contract,  if  the  objection  be  of  such  a 
nature  that  it  might,  if  then  stated,  have  been  removed  (y). 

If  neither  party  be  ready  by  the  appointed  time,  and  both  are 
in  default,  the  contract  seems  to  be  at  law  ipso  facto  dissolved, 
and  the  deposit  is  recoverable,  unless  the  time  has  been  pro- 


granted  for  a  sum  of  money,  it  appear 
that  the  party  has  no  title,  the  deposit 
may  be  recovered,  if  at  ihe  time  the 
title  is  demanded  it  could  not  be  shown, 
although  the  time  /rom  which  the  lease 
toas  to  be  granted  had  not  arrived 
when  the  action  was  brought ;  in  that 
case  no  time  was  fixed  for  granting 
the  lease.  In  general,  if  property  is 
to  be  conveyed  on  a  certain  day,  it 
suffices  that  the  vendor  has  a  gxK>d 
title  on  that  day;  seeSugd.  8th  ed. 
359,  &c.  But  of  course,  if  he  has 
agreed  to  deliver  an  abstract  showing 
a  good  title  on  a  previous  day,  he  must 
perform  that  stipulation.  It  is  no 
breach  of  a  contract  to  assign  a  lease 
that  the  intended  assignor  had  no  title 
to  assign  at  the  time  of  the  agreement^ 
inasmuch  as  he  had  covenanted  with 
his  lessor  not  to  assign  without  his 
lessor's  consent  in  writing,  and  had 
not  at  that  time  procured  such  license 
from  his  landlord,  for  till  the  agree- 
ment with  tlie  intended  purchaser  was 
completed  it  could  not  be  known  in 
what  name  the  license  should  be  made 


out;  Stowell  v.  Roibinson,  3  Bing.  N.C. 
928;  5  Scott,  196,  S.C. 

(»)  White  V.  Foljambe,  i  I  Ves.  337; 
Deverell  v.  Lord  Bolton,  18  Ves.  505 ; 
Deneto  v.  Deverell,  S  Campb.  451 ; 
FUdes  V.  Hooker,  52  Mer.  424;  QgUvie 
V.  Foljambe,  3  id,  53;  see  particularly 
Purvisv,  Rayer,  9  Price,  488;  Sugd. 
305,  310,&c. 

(0  See  Sugd.  8th  ed.  359  to  363, 
870,371;  Cornish  v.  Rowley,  B.  R. 
Sitt  after  M.T.  40Geo.S,  MS.  1  Sel. 
N.  P.  160  ;  Berry  v.  Young,  2  Esp.  R. 
640,  n. ;  WUde  v.  Forte,  4  Taunt.  334. 
The  same  rule  holds  in  equity  where 
the  claimant  did  not  evince  a  readiness 
to  perform  his  part  on  the  day :  but 
where  there  is  no  gross  negligence,  or 
the  delay  is  unavoidable  from  the  state 
of  the  title,  and  time  is  not  essentially 
important,  equity  will  relieve,  though 
a  day  was  fixed  for  completion,  Sugd. 
304,  369. 

(u)  Carpenter  v.  Blandford,  8  B.  &  C. 
575. 

(x)  Ante,  in. 

(y)  Dodd  Y.  Uoggart,  Moo.  h  M. 
128. 
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longed  by  con3ent(z).  Where  A.  sold  B»  shares  in  a  projected 
joint  stock  company^  and  the  undertaking  was  abandoned  before 
any  thing  was  done  pursuant  to  the  project ;  it  was  held  that  B. 
might  recover  from  A.  the  money  paid  for  the  shares  upon  a 
count  for  money  had  and  received  (a). 

It  seems  that  where  no  time  is  fixed  for  completion,  it  suffices 
that  the  vendor  who  brings  his  action  has  a  complete  title  at  the 
time  of  trialy  although  he  acquired  it  after  action  brought ;  pro* 
vided  the  vendee  had  not  prior  to  the  action  appliedfor  a  title(&)9 
or  abandoned  the  contract  on  a  valid  objection  to  the  title  (c). 

We  have  already  observed,  that  the  auctioneer  is  only  liable 
for  the  amount  of  the  deposit,  without  interest  (d).  The  remedy 
agunst  him  is  an  action  of  assumpsit  or  debt  for  money  had  and 
received.  The  vendor  is,  in  general,  responsible,  not  only  for 
the  deposit,  but  for  interest  thereon ;  and,  it  seems,  for  interest 
on  monies  purposely  kept  in  hand  and  unproductive,  or  interest 
paid  by  the  purchaser  upon  money  borrowed  by  him,  for  the 
purpose  of  paying  the  remainder  of  the  purchase  money (e) ;  and 
such  interest  is  to  be  paid  at  the  rate  of  5Z.  per  cent,  per  an- 
num, though  the  Court  of  Chancery  may  have  ordered  payment 
at  the  rate  of  41.  per  cent.  only(/);  and  for  the  expenses  in- 
curred by  the  purchaser  in  investigating  the  title  (g) ;  but  not 
for  expenses,  incurred  previous  to  entering  into  the  contract,  of 
a  survey  of  the  estate  ;  or  of  draft  conveyances,  the  same  having 
been  prematurely  prepared  ;  nor  for  the  extra  costs  of  a  success- 
ful chancery  suit  against  the  vendor ;  nor  for  the  loss  sustained 
by  the  resale  of  stock  prepared  for  the  estate  ;  but  he  may  be 
charged  for  the  expenses  of  comparing  deeds,  searching  for 
judgments,  and  of  journeys  taken  for  those  purposes  (A).  The 
deposit  may  be  recovered  upon  the  common  count  for  money 
had  and  received;  although  the  contract  for  sale  were  under 


(x)  See  Clarke  v.  King,  1 R.  &  M. 
394 ;  2  C.  &  P.  286,  S.  C 

(a)  Kempsan  v.  Saunden,  2  C.  &  F. 
366;  4  BiDg.  5;  1^ Moore,  44,S. C. 

(6)  Thompion  v.  Mile$,  1  Esp.  R. 
184. 

(c)  BartUti  v.  Tuchin,  t  Marsh. 
583. 

{d)  Ante,  308,  and  note(e). 

(f)  Skerry  ▼.  Oke,  3  Dowl.  P.  C. 
349. 

(/■)   Uodget   V.  Litchfield,    infra, 


note  (h). 

(g)  Sugd.  923,  224,  SS5.  See  per 
Cur,  in  Harrington  v.  Hoggart,  1  B.& 
Ad.  588,  590.  The  purcnaser  cannot 
recover  the  expense  of  preparing  the 
conveyance,  after  his  refusal  to  com- 
plete, on  account  of  the  non-produc- 
tion of  title  deeds,  &c. ;  Jarmain  v. 
EgeUtone,  5  C.  &  P.  172. 

{h)  Hodgei  V.  Litchfield,  1  Bing. 
N.  C.  492 ;  1  Scott,  443 ;  1  Hodges^ 
40,  S.  C. 


312 


OF  CONTRACTS  FOR  THE  SALE  OF  REAL  PROPERTY. 


seal  (i).  The  interest  and  expenses  arc  recoverable  from  the 
vendor  only  as  damages  upon  a  special  count,  charging  his 
neglect  or  refusal  to  perform  the  agreement  on  his  part(A).  An 
action  upon  the  case  for  deceit  is  the  proper  remedy,  where  the 
contract  is  complete  or  executed^  and  the  defendant  induced  the 
plaintiff  to  enter  into  it  by  means  of  fraudulent  misrepresenta- 
tions (Z).  And  that  remedy  is  open  to  the  plaintiff,  although  such 
representations  were  not  introduced  into  or  embodied  in  the  writ- 
ten agreement  signed  by  the  parties  (m). 

It  seems  to  have  been  considered^  that  where  the  vendor  of  an 
estate  is  (without  fraud  on  his  part)  incompetent  to  make  out  a 
title^  the  purchaser  is  not  entitled  to  recover  damages  for  the  loss 
of  the  bargain^  beyond  the  monies  he  has  paid,  with  interest,  and 
expenses ;  although  it  appear  that  a  considerable  profit  might 
have  been  derived  by  him  from  the  completion  of  the  purchase  (n). 
And  where  an  auctioneer,  who  had  advanced  some  money  on  an 
estate,  sold  it  by  auction  after  the  authority  from  his  principal 
had  expired;  it  was  decided  in  a  special  action  oi assumpsit  against 
him  by  the  purchaser,  that  he  was  not  liable  to  damages  for  the 
loss  of  the  bargain,  although  the  estate  was  worth  nearly  double 
the  price  which  he  agreed  to  pay(o).  But  in  Hopkins  v.  Grays^ 
brook,  (p),  where  a  person  who  had  contracted  for  the  purchase  of 
an  estate,  but  had  not  obtained  a  conveyance  of  it,  sold  it  by  auc- 
tion, with  a  stipulation  to  make  a  good  title  by  a  day  named,  but 
which  he  was  unable  to  do,  as  his  vendor  refused  to  convey ;  it  was 
held,  that  the  purchaser  by  auction  might,  beyond  his  expenses, 


(t)  Greville  v.  De  Costa,  Peak  Add. 
C.  1  IS.  But  where  there  has  been  a 
partial  execution  of  the  contract,  and 
a  partial  benefit  derived,  the  contract 
cannot,  it  seems,  be  rescinded,  so  as  to 
enable  the  party  to  recover  upon  the 
common  count  for  money  had  and  re- 
ceived ;  Hunt  V.  Silk,  5  East,  449 ; 
Beed  y.  Bkndford,  2  Y.  &  J.  S78.  See 
further  as  to  this,  Index — Money  had 
and  received —Rescinding  contract, 

{k)  Camfield  v.  Gilbert,  4  Esp.  R. 
321 ;  Sugd.  8th  edit  223,  224, 225 ;  1 
Chitty  PI.  5th  ed.  115;  2  irf.,  287, 
and  notes.  Interest  not  recoverable  on 
count  for  money  had  and  received; 
Bradshaw  v.  Bennett,  5  C.  &  P.  48. 

(/)  See  Bree  v.  Holbeck,  Dougl. 
654;  Price  v.  Neal,  3  Burr.  1354; 


Jones  V.  Ryde,  5  Taunt.  488,  493. 

(m)  D(ieU  V.  Stevens,  S  B.  &  C. 
623;  5  D.  &  R.  490,  S.  C.  See  ante, 
91.  In  case  against  the  vendor  of  a 
public  house  for  fraudulent  misrepre- 
sentations as  to  the  extent  of  the  bu- 
siness, evidence  of  the  actual  value  of 
the  premises  is  admissible  in  reduction 
of  damages,  but  not  as  a  bar  to  the 
action ;  Fearson  v.  Wheeler,  I  R.  &  M. 
303. 

(n)  Flureau  v.  Tfiomhill,  2  Bla.  R. 
1078;  Sugd.  8th  ed.  221,  222,  223. 

(o)  Bratt  V.  Ellis,  and  Jones  v. 
Dyke,  Sugi\,  222;  id,,  Appendix,  Noa. 
7&  8. 

(p)  Hopkins  v.  Graysbrook,  6  B.  & 
C.  31;  9  D.  &  R.  22,  S.  C. 
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recover  damages  for  the  loss  which  he  had  sustained  by  not  having 
the  contract  carried  into  effect.  Lord  Tenderden  observed,  that 
^^  upon  the  present  occasion,  he  could  only  say,  that  if  it  is  ad- 
vanced as  a  general  proposition,  that  where  a  vendor  cannot  make 
a  good  title,  the  purchaser  shall  recover  nothing  more  than  no- 
minal damages,  he  was  by  no  means  prepared  to  assent  to  it.  If 
it  were  necessary  to  decide  the  point,  he  should  desire  to  have 
time  for  consideration.  But  the  circumstances  of  this  case 
showed  that  it  differed  very  materially  from  Flureau  v.  Thomhill 
(supra).  There  the  vendor  was  the  aumer  of  the  estate,  and  an 
objection  having  been  made  to  the  title,  he  offered  to  convey  the 
estate  with  such  title  as  he  had,  or  to  return  the  purchase  money 
with  interest.  Here  no  Isiuch  offer  was  or  could  be  made.  The 
defendant  had,  unfortunately,  put  the  estate  up  to  auction  before 
he  got  a  conveyance.  He  should  not  have  taken  such  a  step, 
without  ascertaining  that  he  would  be  in  a  situation  to  offer  some 
title;  and  having  entered  into  a  contract  to  sell,  without  the 
power  to  confer  even  the  shadow  of  a  title,  he  must  be  respon- 
sible for  the  damages  sustained  by  a  breach  of  his  contract."  Mr. 
Justice  Bayley  said,  '^  the  case  of  Flureau  v.  Thomhill  is  very 
different  from  this;  for  here  the  vendor  had  nothing  but  an 
equitable  title.  Now  where  a  vendor  holds  out  an  estate  as  his 
own,  the  purchaser  may  presume  that  he  has  had  a  satisfactory 
title ;  and  if  he  holds  out  as  his  own  that  which  is  not  so,  he 
may  very  fairly  be  compelled  to  pay  the  loss  which  the  purchaser 
sustains  by  not  having  that  for  which  he  contracted.'' 

Sndly.  Of  Contracts  between  Landlord  and  Tenant. 
1.  To  Take,  Assign,  and  Surrender  Premises. 

1.  When  an  Instrument  amounts  to  an  immediate  demise,  or 
only  to  an  agreement  to  let  in  futuro. — In  order  to  ascertain 
whether  an  instrument  amounts  to  a  present  demise,  or  operates 
merely  as  an  agreement  for  a  future  letting  of  the  premises,  the 
intention  of  the  parties,  to  be  collected  from  the  whole  of  the 
words  used  by  them  in  such  instrument,  is  to  be  considered  {q). 


(q)  See  R.  B.  Comyn's,  Bingham's,  ring  v.  Brooke^  7  Car.  &  P.  360 ;  1 

Chamber's,  and  WoodfaU's  Treatises  M.  &  Rob.  510,  mr Coleridge,  J.;  per 

on  the  Law  of  Landlord  and  Tenant  Lord  Abinger,  C.  B.  and  Parke,  B. 

See  Morgan  v.  BMell,  3  Taunt.  63;  Bicknell  v.  Hood,  5  Mee.  &  W.  108. 

Doe  V.  Mihumer,  5  T.  R.  163;  Per-  See  ante,  74,  as  to  the  construction  of 
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And  if  the  words  of  the  instrument  be  ambiguous^  the  acts  of  the 
parties^  as  the  taking  possession  of  the  premises,  &c,,  may  be 
called  in  aid  to  ascertain  their  intention  (r). 

It  is  clear  that  no  precise  or  technical  form  or  language  need  be 
observed  to  create  an  immediate  letting  or  demise.  Nor  is  it 
necessary  that  the  demise  should  be  contained  in  one  single  in- 
strument^  but  it  may  be  constituted  by  a  series  of  letters  («).  It 
may  be  laid  down  as  a  rule  that  whatever  words  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  should  divest  him- 
self of  the  possession,  and  the  other  assume  it  for  any  determi- 
nate time ;  such  words,  whether  they  run  in  the  form  of  a  license, 
or  a  covenant,  or  agreement,  are  of  themselves  sufficient,  and 
will,  in  the  construction  of  the  law,  amount  to  a  demise  (t). 

Thus  a  license  to  j4.  to  enjoy  a  house  (ti),  or  a  covenant  that 
''  he  shall  reside  therein  (x)'* ;  or  other  terms  of  similar  import, 
operate  as  a  present  demise,  there  being  nothing  in  the  instru- 
ment evincing  an  intention  to  the  contrary. 

An  agreement  under  seal  and  on  a  lease  stamp,  **  to  let  pre- 
mises  from  Michaelmas  next  to  A.  upon  condition  that  he  should 
paint,  repair,  &c.,"  is  an  actual  demise  (y).  So  is  an  instrument 
between  A.  and  J9.,  whereby  A.  agrees  to  pay  a  certain  sum  per 
annum,  quarterly,  for  a  house,  &c.,  for  the  term  of  seven,  four- 
teen, or  twenty-'One  years,  at  his  option,  the  rent  to  commence 
from  a  named  day  {z).  The  words  '*  A.  agrees  to  let,  and  B. 
agrees  to  take,''  are  of  themselves  words  of  present  demise  (a). 

It  is  now  clearly  settled,  (though  the  court  in  Alderman  v. 


contracts  in  general.  See  Adams,  £j. 
3rd  ed.  113;  Woodf.  by  Harrison, 
145, 176. 

(r)  Per  Tindal,  C.  J.  Chapman  v. 
mucky  5  Scott,  530 ;  4  Bing.  N.  C, 
187,  S.  C  ;  awfc,  106,  note  (6) ;  Doe 
d.  Peanon  v.  RieSy  8  Bing.  181;  1 
Moo.  &  S.  264,  S.  C. ;  |M!r  Tindal,  C. 
J.;  Doe  V.  Ashburnerj  5T.R.  ]63,^er 
Ashurst,  J.  And  if  a  party  afterwards 
distrain  for  rent,  he  is  estopped  from 
denying  that  a  tenancy  existed,  al- 
though the  instrument  amount  only  to 
an  agreement  for  a  future  demise  ; 
Hancock  v.  Caffyn,  8  Bing.  358,  SQ5, 
366, 368;  Chapman  v.  Bluck,  ubi  supra. 
So  wordis  which  have  been  erased 
may  be  looked  at  to  ascertain  the  real 
intention  of  the  parties  in  so  erasing 
them ;  Strkklanay.  Maxwell^  9  C.  & 


M.  539 ;  4  Tyr.  346,  S.  C. 

(i)  Chapman  v.  Bluck,  5  Scott,  531. 

(0  See  Co.  Litt.  45  b ;  Bac.  Ab. 
tit.  Leases  (K);  2  Bla.  C.  318;  and 
per  Parke,  B.  Bicknell  v.  Hood,  5  M. 
&  W.  108 ;  see  also  Catile  v.  Gamble, 
3  Jurist,  922. 

(tt)  Y.  B.  5  H.  7 ;  Colehoum  and 
Mixstone*$  Case,  1  Leon.  129;  15  Vin. 
Ab.  94,  pi.  2.  See  Woodf.  by  Harri- 
son, 76. 

{x)  Bight  d.  Green  v.  Proctor ^  4 
Burr.  2208. 

(y)  Doe  d.  Colcombe  v.  Fidler,  Peak 
Addl.  Cases,  33. 

(jf)  Wright  V.  Trevexant,  8  C.  &  P. 
441 ;  Moo.  &  M.  231,  S.  C. 

(fl)  Doe  d.  Pearson  v.  Ries,  8  Bing. 
182 ;  1  Moo.  &  S.  264,  S.  C,  oer Tin- 
dal, C.  J. 
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Neate  {h)  expressed  an  opinion  that  too  wide  a  construction  had 
been  given  to  instruments  of  this  nature),  that  an  instrument 
containing  words  of  present  demise  will  operate  as  a  lease  or 
letting,  if  such  appear  to  have  been  the  paramount  intention  of 
the  parties ;  although  it  contain  a  stipulation  for  the  execution 
of  a  formal  lease  in  future  {c),  or  a  clause  that  such  future 
lease  shall  contain  all  "  usual  cavenant8*\d) ;  such  future  formal 
instrument  being  alluded  to  rather  for  the  purpose  of  affording 
a  further  or  better  assurance,  security,  or  protection,  than  in 
contemplation  of  the  demise  being  created  thereby  {e)  ;  though 
such  stipulations  in  the  absence  of  express  words  of  present  de- 
mise, tend  to  show  that  the  instrument  was  not  meant  to  operate 
as  such  (/).  Nor  will  an  instrument  the  less  operate  as  a  demise 
though  it  be  dependent  on  a  condition,  if  such  condition  is 
afterwards  performed  (^).  Thus  a  memorandum  expressing 
that  ^*A.  thereby  agreed  to  let,  and  B.  agreed  to  take  land  for 
sixty-one  years^  at  a  certain  rent  for  building,  and  the  latter 
agreed  to  lay  out  4000Z.  within  four  years  in  building ;  and  when 
the  buildings  were  finished  the  landlord  agreed  to  grant  a  lease ; 
but  it  was  provided  that  "  the  agreement  should  be  considered 
binding  till  one  fully  prepared  could  be  produced,"  amounts  to 
an  immediate  demise  (A).  So  an  instrument  by  which  A.  agreed 
to  grant  a  lease  for  a  certain  term  upon  covenants  specified, 
some  of  which  were  inconsistent  with  a  tenancy  from  year  to 
year,  and  B.  agreed  to  take  a  lease  upon  such  terms,  '^  and  in 


(b)  Alderman  ▼.  Neate,  4  Mee.  & 
W.  720. 

(c)  Warmanr.  Faithfiil,&  B.&  Ad, 
1042;  3  Nev.  &  Mao.  1S7,  S.  C; 
Poole  Y,  Bent  ley,  IS  East,  168;  Doe 
d«  Pearttm  ▼.  JRiei,  8  Biog.  182 ;  1  M. 
&  Sc.  264,  S.  C.  As  to  what  amounts 
to  an  actual  assignment  of  a  lease,  or 
only  an  agreement  to  assign,  Hart^ 
horne  v.  Watfum,  5  Bing.  N.  C.  477. 

(rf)  Doe  d.  Walker  v.  Groves^  16 
East,  244,  ted  vide  poet,  S1&  If  an 
agreement  for  a  lease  contains  no  sti- 
pulation as  to  covenants,  the  party 
agreeing  to  take  the  lease  has  a  right 
to  a  lease  containing  only  usual  cove- 
nants, and  a  restriction  against  parti- 
cular trades  not  being  a  usual  cove- 
nant, cannot  be  introduced  into  the 
lease;  Propert  v.  Parker,  3  Mylne  k 
K.  280;  Flight  v.  Barton,  id.  282. 


(e)  Per  Lord  Abinger,  C.  B.  in 
Alderman  v.  Neate,  4  Mee.  &  W.  721 ; 
Harrington  v.  Wise,  Cro.  £1.  486; 
Titdale  v.  Essex,  Hob.  34 ;  Drake  v. 
Munday,  Cro.  Car.  207 ;  Baxter  d. 
Abrahall  v.  Brown,  2  Bl.  R.  933,  and 
other  cases,  cited,  Woodf.  by  Harrison, 
146   147. 

(/)  Goodtitle  v.  Way,  1  T.  R.  735; 
Doe  d.  Bromjield  v.  Smith,  6  Eas^ 
530;  2  Smith,  570,  S.  C;  Poole  v. 
Bentley,  12  East,  170;  Tempest  v. 
Rawling,  13  East,  18;  Doe  d,  Pear^ 
son  V.  Ries,  8  Bing.  178 ;  1  Moo.  & 
S.  264,  5  C. ;  Warman  v.  Faithjul,  5 
B.  &  Ad.  1042;  3  Nev.  &  Man.  137, 
S.C. 

(g)  Chapman  v.  Bluck,  5  Scott, 
581. 

(A)  Poolev,  Benlky,  12 East,  168. 
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the  meantime^  and  until  the  lease  should  be  made^  to  pay  the 
rent^  and  hold  subject  to  the  covenants,  and  to  repair  forthwith, 
with  power  of  re-entry  before  lease  executed,  on  breach  of  the 
stipulations/'  constitutes  a  letting  upon  the  terms  stated  (i).  And 
where  by  a  written  instrument  K.  agreed  to  let  and  P.  agreed 
to  take  a  house  in  its  unfinished  state  for  the  term  of  sixty 
years,  being  the  whole  term  that  K.  had  the  same  leased  to  him, 
at  the  rent  of  525/.  payable  quarterly,  the  first  payment  to  be 
made  for  the  half  quarter  at  Christmas  next,  P.  to  insure  and  to 
have  the  benefit  of  an  insurance  lately  made,  a  lease  and  counter- 
part to  be  prepared  at  P.'s  expense,  and  to  contain  all  the  clauses, 
covenants,  and  agreements ,  K.  entered  into  in  the  lease  granted 
to  him ;  it  was  held  that  this  was  an  actual  demise,  and  not  a 
mere  agreement  for  a  lease,  particularly  as  P.  was  put  into  im- 
mediate possession  (A).   And  in  Chapman  v.  Bluch(J),  where  the 
plaintiff  by  letter  offered  to  take  a  farm  of  defendant  at  a  certain 
specified  term  and  rent,  the  crops  to  be  valued,  and  a  lease  to  be 
prepared  at  the  plaintiff's  expense,  the  whole  to  be  subject  to  a 
certificate  of  plaintiff's  solvency,  and  defendant  having  received 
the  certificate  by  letter,  accepted  of  plaintiff  as  tenant  on  the 
terms  proposed ;  the  valuation  was  deferred  firom  time  to  time, 
but  plaintiff  on  paying  100/.  towards  the  amount  was  let  into 
possession ;  it  was  held  that  the  letters  of  the  plaintiff  and  defend- 
ant (at  all  events  as  explained  by  the  above  circumstances  and 
some  admissions  made  by  plaintiff  after  a  distress),  constituted 
an  actual  demise,  on  which  defendant  was  authorised  to  distrain 
for  rent  in  arrear,  and  not  to  a  mere  agreement  for  a  lease.    And 
an  agreement  by  which  A»  agrees  to  ''  let  ^'  premises  to  JB.  *^  on 
lease,''  for  a  certain  term  at  a  certain  rent,  "  subject  to  the  stipu- 
lations and  covenants  in  the  original  lease  under  which  he  holds," 
and  ^'  to  keep  these  stipulations  in  every  respect  until  the  lease 
shall  be  granted,  which  lease,  when  required  by  iJ.,  is  to  be  pre- 
pared by  ^.'s  solicitor  at  B's  expense,"  is  a  lease,  and  not  an 
agreement  for  one  (m). 

So  a  memorandum  by  which  A.  agrees  to  let  to  B.  certain 
lands  mentioned  in  an  annexed  abandoned  lease  from  A.  to  C, 


(i)  Pinero  v.  Judton,  3  M.  &  P.  C.  187;  5  Scott,  515;  2  Jurist,  906, 

497 ;  6  Bing.  306,  S.  C.  S.  C. 

(k)  Doe  d.  Pearson  v.  Ries,  8  Bing.  (m)   WiUon  v.  Chitholm,  4  C.  &  P. 

178 ;  1  Moo.  &  S.  264,  S.  C.  474. 

(0  Chi^im  V.  Bluckj  4  Bing.  N. 
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upon  the  conditions  and  agreements  contained  in  the  same  lease^ 
and  by  which  A^  and  J9.  bind  themselves  to  execute  a  lease 
similar  to  such  abandoned  lease,  is  itself  a  valid  lease  (n). 

If  the  most  proper  and  authentic  form  of  words,  whereby  to 
describe  and  pass  a  present  lease  for  years,  be  made  use  of,  yet 
xiwpon  the  whole  deed  or  i7istrufnent  there  appear  no  such  intent, 
but  that  they  are  only  preparatory  and  relative  to  a  future  lease 
to  be  made,  the  law  will  rather  do  violence  to  the  words  than 
break  through  the  intent  of  the  parties  (o). 

A.  agreed  that  *^  B.  the  mills,  &c.  should  enjoy,  and  engaged 
to  give  him  a  lease  for  the  term,  &c.,  and  at  the  rent,  &c.*'  By 
another  part  of  the  agreement  "  an  additional  piece  of  land  was 
to  be  purchased  by  J..,  to  be  added  to  the  land  demised.''  It 
was  held  that  this  amounted  only  to  an  agreement  for  a  lease  (p). 
And  where  it  appears  that  there  is  no  present  power  to  lease,  and 
the  instrument  contemplates  a  future  state  of  things,  it  will  be 
considered  a  mere  agreement  for  a  future  lease,  and  not  an  actual 
demise ;  as  where  it  was  agreed  that  a  lease  should  be  granted 
when  the  intended  lessor  should  have  obtained  a  lease  to  himself 
under  a  then  subsisting  agreement  between  himself  and  the 
owner  of  the  premises  (q) ;  and  an  express  proviso  that  the  in- 
strument shall  not  be  construed  or  taken  to  operate  as  a  lease  or 
actual  demise  will  restrain  its  operation  as  such,  though  it  might 
otherwise  amount  to  a  present  demise  (r). 

It  is  reported  to  have  been  decided  that  an  agreement  by  A. 
to  grant,  and  B.  to  tcAe,  a  lease,  for  a  certain  term,  at  a  fixed 
rent,  is  per  se  only  a  contract  for  a  future  demise  (s). 

If  strong  circumstances  of  inconvenience  would  arise  from  an 
instrument  being  construed  as  a  present  demise,  that  fact  may  in- 
dicate that  the  intention  of  the  parties  was  that  it  should  be  an 
agreement  only ;  such  as  a  stipulation  that  out  of  the  rent  men- 
tioned, a  proportionate  abatement  should  be  made  in  respect  of 


(n)  Pearce  v.  Chedyn,  5  Nev.  &  M. 
652. 

(o)  Bac.  Ab.  Leasetf  (K)  ;  see 
Woodf.  by  Harrison,  148;  Kawson  v. 
Eickey  7  A.  &  E.  45i ;  8  N.  &  P. 
423,  S.  C. 

(p)  Doe  d.  Jackson  v.  Ashbumer,  5 
T.  H.  563,  cited  by  Bayley,  J.  in  Doe 
V.  Groves,  15  East,  247. 

(q)  Uttyward  v.  Haswell,  6  Ad.  & 
£.265. 


(r)  Perring  v.  Brook,  7  C.  &  P. 
360. 

(0  PhUlips  V.  Hartley,  3  C.  &  P. 
121;  see  Clayton  v.  Burthenshauo,  5 
B.  &  C.  41;  7  D.  &  R.  800,  S.  C. 
See  also  Kawson  v.  Eic/re,  7  Ad.  €c 
E.  45 1 ;  2  N.  &  P.  423,  S.  C.  Where 
the  instrument  was  held  to  amount  to 
an  agreement  for  a  lease,  and  not  an 
actual  lease. 
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certain  excepted  premises ;  and  a  stipulation  that  the  tenant 
^'  should  hold,  under  all  usual  covenants,  &c"  for  it  may  be  dis- 
puted what  are  usual  covenants  {t). 

So  where  a  landlord  and  tenant,  between  whom  there  was  a 
subsisting  tenancy,  agreed  in  writing  for  a  letting  of  the  farm 
upon  different  terms,  the  amount  of  the  rent  to  be  settled  by 
valuation,  and  the  tenant  to  find  sureties  for  his  paying  the  rent; 
but  the  amount  was  not  settled  and  the  sureties  were  not  given ; 
it  was  held  that  the  instrument,  although  it  contained  words  of 
present  demise,  did  not  operate  as  a  lease,  or  alter  the  terms  of 
the  existing  tenancy  («)• 

A.  agreed  "  to  let  premises  to  B.  on  lease,  with  a  purchasing 
clause,  for  twenty-one  years  at  63/.  per  year;''  JB.  to  enter  any 
time  on  or  before  a  particular  day,  &c.  It  was  held  that  this 
was  only  an  agreement  for  a  lease,  the  court  saying  there  were  no 
words  of  demise,  that  the  commencement  of  the  tenancy  was  left 
uncertain,  and  that  the  words  as  to  purchasing  showed  that  the 
letting  was  to  be  by  a  particular  instrument  containing  such  a 
clause  (x). 

Where  there  is  a  sufficient  demise  of  premises,  the  law  implies 
a  promise  by  the  party  demising  to  give  possession  to  his  tenant'; 
and  Msumpsit  lies  against  the  party  letting  for  the  breach  of  such 
promise  (y).  And  on  a  demise  of  apartments  on  the  second  and 
third  floors  of  a  house,  the  tenant  has  impliedly  a  right  to  the 
use  of  the  door  bell,  the  knocker,  the  skylight  on  the  staircase, 
and  the  water-closet,  unless  it  be  otherwise  stipulated  at  the  time 
of  the  demise  («). 

S.  When  the  Demise  must  be  in  Writing  under  the  Statute  of 
Frauds. — We  may  here  notice  the  first  and  second  sections  of  the 
statute  of  frauds,  29  Car.  S,  c.  3,  which  was  passed  to  prevent 


(t)  Morgan  d.  Dowding  v.  Bitsellf 
3  Taunt.  65 ;  Colley  v.  Streeton,  3  D. 
&  R.  529 ;  sed  vide  ante,  315,  note  (c). 
It  is  observable  that  in  these  cases,  the 
terms  of  the  future  lease  were  not  as- 
certained at  the  time ;  where  the 
terms,  though  not  stated,  can  be  col- 
lected at  once  from  an  instrument  re- 
ferred to  by  the  agreement,  as  a  for- 
mer lease,  &c.,  the  above  objection 
does  not  apply;  see  Doe  d.  Pearton  v. 
Hies,  8  Bing.  178 ;  1  MoO.  &  S.  264, 
S.C. 


(tt)  John  v.  JenkinSf  1  C.  &  M.  227. 
Though  it  might  have  been  otherwise 
had  the  valuation  taken  place,  and  the 
sureties  been  found ;  Chapman  v.  Bluck, 
ante,  316,  note(/). 

(jt)  Dunk  V.  Hunter^  5  B.  &  Aid. 
822;  Clayton  ▼.  BurtherahaWf  uhi 
supra.  See  Brown  v.  Warner,  t4  Ves. 
156. 

(y)  Coe  V.  Clay,  3  M.  &  P.  57;  7 
Bing.  440,  S.  C. 

(z)  Underwood  v.  Burrcm,  7  Car. 
&  P.  26. 
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the  perjury  and  uncertainty  occasioned  by  allowing  leases  to  be 
granted  by  parol,  except  in  certain  subordinate  instances  (a). 

The  first  section  provides  that  all  leases,  estates,  interests  of 
freehold,  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or 
out  of,  any  messuages,  manors,  lands,  tenements,  or  heredita- 
ments, made  or  created  by  livery  and  seisin  only,  or  by  parol,  and 
not  put  in  writing  and  signed  by  the  parties  so  making  or  cre- 
ating the  same,  or  their  agents  thereunto  lawfully  authorised  by 
writing  (ft),  shall  have  the  force  and  effect  of  leases  or  estates  at 
mil  only ;  and  shall  not  at  law  or  in  equity  have  any  greater 
effect,  notwithstanding  any  consideration  for  making  such  parol 
leases  or  estates. 

The  second  section  excepts  all  leases  (t.  e»  demises)  not  exceed- 
ing the  term  of  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord  during  such  term  shall  amount 
unto  two  third  parts,  at  the  least,  of  the  full  improved  value  of 
the  thing  demised. 

The  effect  of  these  sections  is,  that  a  tenancy,  which  is  to  en- 
dure beyond  three  years  from  the  agreement,  cannot  be  created 
by  a  parol  contract,  and  therefore  a  parol  lease  for  three  years,  to 
commence  in  futuro^  is  inoperative  (c) ;  but  a  lease  by  parol  for  a 
year  and  a  half,  to  commence  after  the  expiration  of  a  lease  which 
wants  a  year  of  expiring  is  good,  for  it  does  not  exceed  three 
years  from  the  making  {d). 

And  although  the  statute  enacts  that  all  leases  by  parol  for 
more  than  three  years  shall  have  the  effect  of  estates  ca  toill 
only,  and  they  cannot  create  a  term ;  yet  such  a  lease  enures  as 
a  tenancy  from  year  to  year  (e).  So  a  parol  lease  for  seven  years 
may  be  void  as  to  the  duration  of  the  term,  yet  the  contract  may 
regulate  the  terms  of  the  holding  from  year  to  year  in  other 
respects ;  and  therefore,  if  the  tenant  under  such  a  lease  entered 
at  Candlemas,  the  landlord  can  only  eject  him  at  that  period  of 
the  year  (/).   And  the  tenant  would  be  bound  by  an  undertaking 


(a)  Ante,  66,  and  note  ^0*  ^  ^^^a.  651;  observed  upon  in  Edgey. 

ib)  But  a  demise  may  be  made  by  Strafford,  1  C.  &  J.  396. 

letters  from  which  the  intent  of  the  (c)  Clayton  v.  Blakey,  8  T.  R.  3. 

parties  can  be  coUected,  and  need  not  Estates  at  will,  though  they  may  be 

necessarily  consist  of  one  instrument;  created  at  the  present  day,  are  almost 

Chapman  v.  Bluckf  ante,  316.  unknown  in  practice.    A  general  let- 

(c)  Rawlin  v.  Turner,  9  Lord  Ray-  ting  or  holding  is  impliedly  a  tenancy 
mond,  736;  12  Mod.  610,  S.  C.  from  year  to  year,  »<»*,  321. 

(d)  Bui.  N.  P.  177;  Ryley  v.  Hicks,  (f)  Doe  d.  JR^Y.BeU,  5  T.  R. 
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to  repair  contained  in  such  void  demise  (^).  In  Lord  Bolton  v. 
Tomlin  it  appeared  that  at  a  letting  of  lands^  the  terms  of  letting 
were  read  from  a  printed  paper,  and  a  party  present  agreed  to 
take  certain  premises  from  Lady-day  then  next,  when  the  lease 
of  the  then  tenants  would  expire.  No  writing  was  signed  by  the 
parties  or  their  agents,  but  there  was  at  the  foot  of  the  printed 
paper  a  memorandum,  also  read  over  to  the  future  tenants,  stat« 
ing  that  the  parties  had  agreed  to  let  and  to  take,  subject  to  the 
printed  terms,  the  name  of  the  farm,  and  the  rent,  and  that  the 
letting  was  for  one  year  certain  from  Lady-day,  and  so  from  year 
to  year  till  notice  to  quit ;  some  of  the  terms  were  special,  having 
relation  to  husbandry.  The  new  tenants  entered  at  Lady-day, 
and  paid  rent :  it  was  held  (assuming  the  first  transaction  not  to 
have  been  a  demise),  that  there  was  a  valid  demise  by  parol, 
under  stat.  S9  Car.  S,  c  3,  s.  S,  when  the  tenant  entered,  and 
that  a  demise  rendered  valid  by  that  section  might  contain  the 
same  special  stipulations  as  a  regular  lease,  and  that  on  the  trial 
of  an  action  by  the  landlord  against  the  tenant  for  breach  of  them, 
the  paper  above-mentioned  might  be  referred  to,  to  refresh  the 
memory  of  a  witness  as  to  such  stipulations  (A). 

Although  the  second  section  of  the  act  renders  valid  a  parol 
lease  for  less  than  three  years  from  the  making,  yet  until  entry 
by  the  lessee  there  is  a  mere  interesse  termini,  and  if  he  refuse 
to  take  possession  upon  such  verbal  letting,  no  action  lies  to  re- 
cover damages  for  not  occupying  or  becoming  tenant ;  nor  can  an 
action  for  use  and  occupation  be  maintained.  For  the  fourth 
section  applies  to  such  a  parol  lease  not  rendered  effectual  by 
entry,  it  providing  that  no  action  shall  be  brought  whereby  to 
charge  the  defendant  upon  any  contract  or  sale  of  lands,  or  any 
interest  in  or  concerning  them,  unless  the  agreement  be  in  writ- 
ing (t).    ^'  It  may  be  said,  that  the  second  section  of  the  statute 


471.  It  may  regulate  the  amount  of 
rent,  &c. ;  De  Medina  v.  PoUon,  1 
Holt,  N.  P.  R.  47. 

(g)  Ricfutrdton  v.  Gifford^  3  Nev. 
&  M.  325;  1  Ad.  &  £.  52,  S.  C; 
BeaU  V.  Sanda^t  3  Bing.  N.  C.  850 ; 
5  Scott,  58,  S.  C. ;  there  the  defend- 
ants held  as  atsigneet  under  avoid  lease, 
and  paid  rent,  and  not  having  re-as- 
signed, were  held  liable  to  repair  until 
the  end  of  the  term,  according  to  the 
covenants  of  the  lease.  And  where 
there  is  an  agreement  in  writing,  the 


tenant  must  take  possession  before  he 
can  be  sued  for  use  and  occupation ; 
Jones  V.  Reynolds,  7  Car.  &  P.  335 ; 
WooUey  v.  Watling,  7  Car.  &  P.  610. 

(A)  Lord  Bolton  v.  Tomlin^  5  Ad. 
&  £.  856. 

(t)  Imnan  v.  Stamps  1  Stark.  R.  12; 
Edge  V.  Strafford,  1  C.  &  J.  391. 
These  were  special  actions  on  parol 
agreements  to  take  lodgings  for  less 
than  three  years,  with  counts  for  use 
and  occupation. 
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has  made  a  lease  for  less  than  three  years  from  the  making  valid, 
and  yet  that  no  action  shall  be  maintainable  upon  it  until  it  is 
made  effectual  as  a  lease  by  the  entry  of  the  lessee ;  but  first,  the 
legislature  might  intend  to  make  a  distinction  between  those 
cases  in  which  the  complaining  party  was  contented  to  confine 
himself  to  its  operation  as  a  lease,  and  sought  nothing  more  than 
as  a  lease  it  would  give  him,  and  those  iq  which  he  went  further, 
and  founded  upon  it  a  claim  for  damages,  which  might  far  exceed 
what  he  could  claim  under  it  in  the  character  of  a  lease ;  or  se- 
condly, this  distinction  might  not  have  been  contemplated,  but 
may  be  the  result  of  the  true  construction  of  the  statute  of  frauds." 
**  The  effect  then  of  the  statute  of  frauds,  so  far  as  it  applies  to 
parol  leases  not  exceeding  three  years  from  the  making,  is  this, 
that  the  leases  are  valid,  and  that  whatever  remedy  can  be  had 
upon  them,  in  their  character  of  leases,  may  be  resorted  to,  but 
they  do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not 
taking  possession  (A).*' 

3.  Of  a  Tenancy  from  Year  to  Year. — Until  the  reign  of 
Henry  the  8th  a  general  letting  of  land,  that  is  a  demise  without 
limit  as  to  the  period  of  holding,  was  held  to  create  a  tenancy 
strictly  at  the  will  of  the  parties,  and  determinable  at  the  pleasure 
of  either.  The  injustice  of  this  doctrine,  and  the  injury  it  was 
calculated  to  occasion  to  agriculture,  were  in  that  reign  perceived ; 
and  it  was  decided  that  such  a  general  letting  or  occupation 
should  be  considered  a  letting  or  holding  from  year  to  year,  de- 
terminable by  either  party  only  by  a  half-year's  notice  to  quit. 
This  doctrine  obtains  at  the  present  day  in  the  case  of  a  house 
as  well  as  land,  although  it  is  still  competent  to  the  parties 
to  create  by  express  agreement  a  tenancy  strictly  at  will  {I). 


{k)  Per  Bayley,  J.  Id  delivering  the 
judgment  of  the  court  in  Edge  v. 
Strafford,  1  C.  &  J.  391. 

(/)  13  H.  8,  15  6 ;  Parker  v.  Con- 
Mtobie,  3  Wils.  95 ;  Doe  d.  Warner  v. 
Bnncn,S  East,  165;  Timmiru  v.  Raw- 
linMcny  3  Burr.  1603;  Richardson  v. 
Langridge,  4  Taunt.  128;  Cunlip  v. 
Rundlr,  4  Mod.  9;  R.  ▼.  FoUing- 
ley.  Cald.  569.  A  person  who 
holds  rent  free  by  the  permission  of 
the  owner  is  a  tenant  at  will,  R. 
Y.  Cdletty  Russ.&  Ky.  C.  C.  498;  as 
a  minister  placed  in  possession  by 
trustees  for  the  congregation,  Doe  v. 


Jonei,  10  B.  &  C.  718;  Wilkinson  v. 
Malin,  2  Tyr.  544  ;  post,  342.  Rent 
is  payable  yearly,  unless  otherwise 
reserved;  Com.  Dig.  Rent,  (B)  8; 
Gray  v.  Chamberlain,  4  C.  ^  P.  260. 
Under  an  agreement  for  the  quarterly 
payment  of  rent,  the  first  payment  be- 
comes due  at  the  end  of  the  first  quar- 
ter, and  a  custom  to  pay  rent  in  ad- 
vance cannot  be  impotted  into  it; 
Doe  d.  Mitchell  v.  Welter,  1  Jurist, 
622.  Where  a  lessor  on  the  8th  Sep. 
agreed  to  let  a  house  to  lessee  for  seven 
years,  at  an  annual  rent  payable 
quarterly,  the  first  payment  to  be  made 
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But  the  rule  that  a  general  occupation  is^  in  the  absence  of  an 
express  agreement,  to  be  considered  as  a  general  taking  from 
year  to  year,  appears  to  be  inapplicable  in  the  cases  of  lodg^ 
ings  (m). 

A.  let  apartments  in  his  house  to  B.,  at  a  rent  payable  half- 
yearly.  B.  took  possession  at  Michaelmas,  1822,  and  at  Lady* 
day,  1823,  paid  half  a  year's  rent.  In  June  of  that  year  B.  left 
the  apartments  without  giving  any  notice  to  quit,  but  at  Michael^ 
mas,  1823,  he  paid  half  a  year's  rent  to  that  time.  He  refused 
to  pay  rent  at  Lady-day,  1824;  and  the  court  held  that  from 
these  facts  a  taking  from  year  to  year  could  not  be  implied  (n). 
Though  if  the  defendant  had  occupied  after  the  commencement 
of  the  second  year,  there  might  have  been  ground  for  inferring  a 
contract  from  year  to  year  (o). 

A  demise  not  for  one  year  only,  but  from  year  to  year  (p),  or 
"  for  a  year,  and  ctfterwards  from  year  to  year  (§'),"  or  for  one 
year,  and  so  on  from  year  to  year  until  the  tenancy  be  deter- 
mined as  after  mentioned,  with  a  stipulation  for  three  months* 
notice  to  determine  the  tenancy  (r),  constitutes  a  tenancy  for  two 
years  certain.  But  a  letting  for  one  year  certain,  and  six  months* 
notice  afterwards,  may  be  determined  by  a  six  months'  notice  to 
quit  expiring  at  the  end  of  the  first  year  («).  Where  there  is  a 
general  letting  ''  for  three,  six,  or  nine  years,"  ic  is  only  in  the 
tenant's  option  to  determine  the  tenancy  by  notice  at  either  of 
those  periods,  unless  otherwise  expressed  {t). 


on  the  25th  March  following ;  it  was 
held  that  a  quarter  s  rent  only  became 
due  on  that  day ;  Hutchins  v.  Scott^  2 
Mee.  &  W.  809.  But  under  a  red- 
dendum of  a  yearly  rent,  payable 
quarterly  by  four  equal  quarterly 
payments,  commencing  from  the  25th 
day  of  March  then  instant,  the  first 
quarter's  rent  is  payable  on  the  said 
125th  March,  and  consequently  is  a 
beforehand  rent ;  Hopkins  v.  Uetmare^ 
4  Nev.  &  P.  453;  2  Jurist,  856,  S.  C. 

{m)  Per  Mansfield,  C.  J.  in  Right 
V.  Ika-hy,  1  T.  R.  159. 

(n)  iVHson  v.  Abbott,  3  B.  &  C. 
88 ;  4  D.  &  R.  69S,  S.  C.  See  pott, 
278,  as  to  notices  to  quit  lodgings.  It 
seems  also  that  if  there  be  a  general 
letting  of  land  for  the  purpose  of 
crops,  as  liquorice,  madder,  &c.  which 


do  not  arrive  at  maturity  until  the  end 
of  two  years,  the  demise  may  be  con-' 
strued  or  implied  to  be  a  demise  for 
two  years ;  see  Roe  v.  Leet,  2  Bla.  R. 
1171;  Adams*  £j.  3rd  ed.  138. 

(o)  Per  Tenterden,  C.  J.  in  Wihon 
V.  Abbot  t,  supra  ;  Sauvage  v.  DupuU, 

3  Taunt.  410;  sedguare. 

(p)  Denn  d.  Jacklin  v.  Cartufrigkt^ 

4  £>ast  31. 

(q)  'Birch  V.  Wright,  IT.  R.  378; 
Johnstone  v.  Huddleston,  4  B.  &  C. 
922.    See  further  post,  347. 

(r)  Doe  d.  Chadbom  v.  Green,  I  P. 
&  D.  454. 

(s)  Thompson  v.  Maberly,  2  Camp. 
573. 

(0  Den/i  V.  furrier,  3  B.  &  P. 
399. 
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A  tenancy  from  year  to  year  is  impliedly  created  not  only  by 
an  express  general  letting  or  occupation,  but  may  tacitly  arise  in 
a  variety  of  other  instances. 

If  a  remainderman  receive  for  two  years  the  same  rent  as  was 
reserved  by  a  lease  granted  by  the  tenant  for  life  deceased,  and 
that  at  the  times  when  such  rent  was  by  the  lease  made  payable, 
the  court  will  presume  an  agreement  between  the  remainderman 
and  the  lessee,  that  the  latter  should  continue  to  hold  as  a  yearly 
tenant,  on  the  terms  of  the  original  lease  (te).     But  an  under- 
temtiUf  who  is  in  possession  at  the  expiration  of  the  original 
lease,  and  permitted  by  the  reversioner  to  hold  over,  is  quasi  a 
tenant  at  sufierance,  and  the  mere  fact  of  occupation,  coupled 
with  the  payment  of  rent  for  such  time  of  occupation,  does  not 
raise  a  presumption  of  any  demise  by  the  superior  landlord  (x). 
Where,  however,  a  rector  permitted  a  tenant  of  the  former  in- 
cumbent to  continue  in  the  quiet  possession  of  the  premises  for 
eight  months  after  his  institution,  it  was  decided  that  a  pre- 
sumption arose  that  a  new  tenancy  had  been  agreed  upon,  and 
that  a  notice  to  quit  was  therefore  necessary  (y).    And  where  A, 
granted  an  annuity  to  B.  out  of  certain  lands,  with  the  usual 
powers  of  distress  and  entry  if  the  annuity  should  fall  in  arrear ; 
and  afterwards  granted  a  lease  for  years  to  the  defendant ;  the 
annuity  having  fallen  in  arrear,  B.  distrained  on  the  defendant, 
and  informed  him  that  he  had  a  charge  upon  the  premises  under 
lease  to  him ;  the  defendant  thereupon  signed  an  agreement  to 
attorn  and  become  tenant  to  fi.,  and  paid  him  rent ;  it  was  held 
that  this  created  a  new  tenancy  from  year  to  year  between  B. 
and  the  defendant,  determinable  on  the  payment  of  the  arrears  of 
the  annuity  upon  which  the  defendant's  lease  for  years  would 
revive  (z).    And  where  on  the  death  of  a  lessee  his*  executors 
enter  upon  the  demised  premises  and  pay  rent,  they  become 
personally  liable  upon  the  terms  contained  in  the  original  de- 
mise (a).     But  the  entry  of  one  executor  does  not  enure  so  as  to 
render  a  co-executor  jointly  liable  with  him  (6).    And  if  the  pay- 

(«)  Roe  d.  Jordan  v.  Ward,  1  Hen.  (y)  Doe  d.  Catei  v.  SomervUle,  9 

BU.  97;  Doe  d.  Martin  r.  Watti,  1  D.  &  R.  100 ;  6  B.  fe  C.  ii6,  S.  C. 

T.  R.83;  Doed.  Tucker  r.  Morae,  1  (x)  Doe  d.  Chawner  w.  Boulter^  1 

B.  (k  Ad.  365.    In  the  latter  case  the  Ner.  &  P.  650 ;  6  Ad.  A;  £.  675,  S.  C. 

remainder^man  sent  for  and  received  (a)  Buckworth  y.  Simpion,  1  C.,  M. 

culm,  which  was  reserved  by  way  of  &  R.  834 ;  5  Tyr.  344 ;  1  Gale,  38, 

yearly  duty  or  rent  iu  the  lease.  S.  C. 

(x)  Simkin  v.  Aihurtt,  1  C,  M.  A;  (6)  Notion  v.  Tojrer,  4  Tyr.  561 ;  1 

R.  261 ;  4  Tyr.  781,  S.  C.  C,  M.  &  R.  176,  S.  C. 

y8 
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ment  of  rent  is  relied  on,  in  order  to  charge  several  persons  on 
an  implied  tenancy  from  year  to  year  on  the  terms  of  an  expired 
lease,  it  must  be  shown  that  the  payments  were  made  by  all  of 
them,  or  with  their  joint  assent  (c). 

We  have  just  seen  that  although  a  parol  contract  for  letting 
for  more  than  three  years  be  void,  under  the  statute  of  frauds^ 
even  if  the  tenant  enter  and  pay  rent ;  yet  such  letting  and  oc- 
cupation will  amount  to  a  tenancy  from  year  to  year  {d). 

So  if  a  lessee  hold  over  after  the  expiration  of  his  term,  and 
the  lessor  receive  rent,  or  otherwise  recognise  the  party  as  his 
tenant,  there  is  tacitly  created  a  tenancy  from  year  to  year ;  and 
in  such  case  it  seems  that  the  tenancy  is  impliedly  upon  the  terms 
of  the  old  lease,  so  far  as  they  are  applicable  to  a  yearly  holding, 
there  being  no  express  agreement  to  the  contrary  (e).  And  if  at 
the  end  of  a  lease,  containing  a  covenant  to  repair,  the  tenant 
verbally  agrees  to  remain  tenant  at  a  higher  rent,  nothing 
more  being  expressed  between  the  parties  respecting  the  terms 
of  the  new  tenancy,  he  is  presumed  to  hold  under  the  covenants 
of  the  former  lease,  so  far  as  they  are  applicable  to  his  new  situ- 
ation, and  is  liable  in  assumpsit  for  not  repairing,  if  the  premises 
be  not  rebuilt  on  their  being  destroyed  byfire(/).  But  he  is 
not  liable  to  put  the  premises  into  the  same  state  of  repair  as  they 
were  in  at  the  time  of  the  original  demise,  though  the  lease  con- 
tain a  covenant  that  the  tenant  shall,  at  the  end  of  the  term, 
leave  the  premises  in  good  repair,  and  in  the  same  state  as  they 
were  in  at  the  beginning  (g). 

So  where  the  defendant  agreed  by  parol  to  rent  a  honse  as 
yearly  tenant  for  the  residue  of  a  term,  which  was  three  years 
and  three  quarters,  and  having  held  it  for  three  years  and 
one  quarter,  he  quitted ;  it  was  determined  that  the  remaining 
longer  than  the  three  years  was  evidence  of  a  contract  to  con- 
tinue tenant  for  the  residue  of  the  term  (h).    Where,  however. 


(c)  Doidge  v.  Bowert,  3  Mee.  & 
\V.  365. 

{d\  ^n/e,  S19. 

\e)  Doe  d.  HoUingnoorth  v.  Sten- 
neitf  2  £sp.  R.  716  ;  Borasion  v. 
Green,  16  Kust,  71 ;  Doe  d.  Rigge  v. 
Bell,  5  T.  R.  472,  per  Kenyon,  C.  J.; 
see  Denn  d.  Brune  v.  KawUnxj  10 
East,  261 ;  Doe  d.  Foley  v.  Wilson, 
1 1  East,  56 ;  Pearte  v.  Sharr,  2  M.  & 


R.  418.  It  is,  however,  a  question  for 
a  jury  to  consider  under  what  circum- 
stances the  possession  was  continued ; 
Jones  V.  Shears,  4  Ad.  &  £.  832. 

(y*)  Digbj/  V.  Atkinson,  4  Camp. 
275 ;  Jones  v.  Shears,  4  Ad.  &  E.  836. 

(g)  Johnson  v.  Chtaxhwardens  <^St, 
Pe(er*s  Hereford,  4  Ad.  &  E.  520. 

(A)  SautHtge  v.  Dvpuis,  3  Taunt 
410. 
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a  tenant  continues  in  possession  of  premises  after  the  expiration 
of  a  notice  to  quit,  he  does  not  necessarily  create  a  new  tenancy, 
but  it  is  a  question  for  the  consideration  of  a  jury  whether  the 
tenant  act  on  a  supposed  rights  or  as  knowing  himself  to  be  a 
trespasser  (t). 

And  it  seems  that  if  a  tenant  hold  over^  and  the  landlord  give 
him  a  notice  to  quit,  "  or  pay  a  specified  advanced  rent,  and  that 
his  continuing  to  occupy  will  be  considered  as  an  agreement  to 
pay  such  rent/'  and  he  continue  in  possession  afler  the  expiration 
of  the  notice^  without  expressing  any  dissent,  he  impliedly 
becomes  tenant  at,  and  is  liable  to  pay,  the  advanced  rent  {k). 

If  a  party  take  and  retain  possession  under  an  agreement  for 
a  future  lease,  and  in  expectation  thereof  (/);  or  under  an 
engagement  to  take  a  lease,  procure  attornments  from  some  of  the 
tenants,  and  receive  rent  from  others  (m),  he  may  be  sued  for 
rent  upon  the  common  count  for  use  and  occupation,  although  he 
has  not  paid  rent,  or  been  in  any  manner  expressly  recognised 
as  a  tenant.  But  no  distress  can  in  general  be  supported  in  these 
cases  of  implied  tenancies  for  the  rent  (n).  If,  however,  the 
rent  agreed  to  be  reserved  in  the  future  lease  has  been  paid,  or 
admitted  in  an  account  with  the  landlord  (o) ;  or  even,  it  seems, 
if  there  has  been  a  promise  to  pay  it,  a  yearly  tenancy,  subject  to 
all  the  terms  of  the  contemplated  lease,  is  expressly  created  (p), 
and  then  a  distress  might  be  made  for  the  rent.    And  it  seems 


(0  Jones  y.  Shearg^  4  Ad.  &  £.  832 ; 
see  Anon.  1  Loflft,  153. 

(k)  Roberts  v.  Haywxrd,  3  C.  &  P. 
439.  The  Court  of  C.  P.  sanctioned 
the  decision  at  Nisi  Prius,  ante^  28, 
note  (fy, 

(/)  boe  d.  OUershaw  v.  Breach ,  6 
£sp.  106 ;  Doe  d.  Bloomfield  v.  Smith, 
6  East,  530;  Hamerion  v.  Stead,  3  B. 
&C.478;5D.  &  R.  206,S.  C;  Cox 
▼.  Bent,  3  M.  &  P.  381 ;  5  Bing.  185, 
S.  C;  Banister  v.  Usborne,  Peake*s 
Addl.  C.  76.  Id  the  latter  case  there 
was  a  covenant  to  grant  a  lease  when 
certain  buildings  were  finished.  The 
patting  up  a  board  for  the  purpose  of 
letting  the  premises,  is  a  sufficient  as- 
sertion of  the  right  of  possession  to 
render  the  intended  lessee  liable  for 
use  and  occupation;  see  Sullivan  v. 
Jones,  3  C.  &  P.  5T9. 


(m)  Ne(d  V.  Swind,  2  C.  &  J.  377. 

(n)  Hegan  v.  Johnson,  2  Taunt.  148; 
Regnart  v.  Porter,  7  Bing.  451 ;  Ha- 
merton  y.  Stead,  3  B.  8c  C.  478;  5  D. 
&  R.  206,  S.  C.  In  order  to  support  a 
distress,  there  must  be  a  tenancy  at  a 
specific  rent ;  Id. ;  Dunk  v.  Hunter,  5 

B.  &  Aid.  322 ;  and  a  reversion  in  the 
landlord,  Pascoc  ▼.  Pascoe.  3  Bing.  N. 

C.  903. 

(o)  Cox  V.  Bent,  5  Bing.  185;  2  M. 
&P.  281. 

(p)  Mann  v.  Lovejoy,  1  R.  &  M. 
355  ;  Regnart  v.  Porter,  7  Bing.  453, 
perTindal,  C.  J. ;  Doe  d.  Westmorland 
V.Smith,  1  M.6c  R.  137;  Coupland 
V,  Maynard,  12  East,  134;  lioe  d. 
Lloyd  V.  Powell,  5  B.  &  C.  3 12 ;  8  D. 
&  R.  35,  S.  C;  Cox  v.  Bent,  2  M.  & 
P.  281;  5  Bing.  185,  S.  C. 
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Tonet  y.  Sheart^  4  Ad.  &  £.  832 ; 
on.  1  Loflft,  153. 
Roberts  v.  Hayward,  3  C.  &  P. 
The  Court  of  C.  P.  sanctioned 
vision  at  Nisi  Prius,  antCy  3d, 

Doe  d.  Older zhaw  v.  Breach,  6 
106 ;  2>oe  d.  Bloomfield  v.  Smith, 
t,  530;  Hamerion  v.  Stead,  3  B. 
478 ;  5  D.  &  R.  206,  S.  C. ;  Cox 
nt,  S  M.  &  P.  881 ;  5  Bing.  185, 
-;<;  Banister  ▼-    Usborne,  Peake's 
iL  C.  76.     In  the  latter  case  there 
^a  coTCDant  to  grant  a  lease  when 
Vbi  buildings  were  finished.    The 
*fag  up  a  board  for  the  purpose  of 
u^tfM  premises^  is  a  sufficient  as- 
'oa  of  the  right  of  possession  to 
IfflJly  intended  lessee  liable  for 
rtion;  see  SvUhan  v. 

4  0f9%    


distress,  there   ^.  ^  ?^^^  ^^  support  a 
specific  rent  •    tJt^^  -^  *  tenancy  at  a 

B.  &  Aid.  so  o      • '  •^'"*^  ^-  ^«»'«^  5 
landlord,  !>«•   *  ^^^  ^  reversion  in  the 

C.  903.  ^^  ^-  Pdicoe.  3  Bing.  N. 

(o)   Cox  V     T* 
«c  p.  281  -^^^  5  Bing.  185;  2  M. 


Lloyd  V  iT'*'  12  East,  \U:Dmi^ 
*  ^-  aA  %^^'^^,  5  B.  &  C  3iU  t  X 
P.  281.'^-  C.;   Caxr.fc<f«« 
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that  at  the  expiration  of  the  temi  contracted  for,  the  tenancy 
from  to  year  thus  created  ceases  without  any  notice  to  quit  (q). 

A  new  tenancy  is  not  impliedly  created  merely  by  an  agree- 
ment for  an  increase  of  rent  during  a  current  holding  (r). 

If  a  party  be  let  into  possession  under  a  contract  for  the  sak 
and  purchase  of  premises,  or  an  agreement  for  a  lease,  and  has 
not  paid  rent,  he  is  merely  a  tenant  at  will  («),  though  on  pay- 
ment of  rent  he  will  become  a  tenant  from  year  to  year  (^). 

If,  however,  there  be  a  clause  in  a  contract  for  the  assignment 
or  sale  of  a  term,  that  "  until  the  assignment  the  purchaser  shall 
pay  at  the  rate  of  100/.  per  annum,"  the  annual  payment  is  to  be 
regarded  as  a  rent  (tt).  Though  a  stipulation  to  pay  interest  on 
the  purchase-money  at  the  rate  of  6/.  per  cent,  per  annum  until 
the  completion  of  the  purchase,  which  was  to  be  in  three  months, 
would  create  merely  a  tenancy  at  will,  determinable  without  any 
notice  to  quit  (x). 

The  payment  or  receipt  of  rent,  as  such,  is  primd  facie  evi- 
dence of  a  contract  of  renting  (y).  Where  A*  who  held  premises 
under  a  lease  which  expired  at  Midsummer,  refused  to  give  up 
possession  at  that  time,  and  insisted  upon  a  notice  to  quit,  and 
afterwards  continued  in  possession  until  Christmas,  and  paid 
rent  at  Michaelmas  and  Christmas;  the  court  held  that  this  was 
conclusive  evidence  of  a  tenancy,  and  that  the  landlord  was 
entitled  to  recover  a  quarter's  rent  due  at  Lady-day  {z).  And 
an  occupier  of  a  house,  by  submitting  to  a  distress  for  rent, 
stated  in  the  notice  of  distress  to  be  due  from  him  to  the 


(g)  Doe  V.  Stratton,  3  C.  &  P.  164, 
S.  C.  in  1  M.  &  P.  18S,  and  4  Bing. 
262. 

(r)  Doe  d.  Bedford  ▼.  Kendricky 
Warwick  Summer  Assizes,  1810, 
Adams  £j.  3rd  ed.  144.  See  an/e, 
324. 

(«)  'Regnart  v.  Porter ^  7  Bing.  451 ; 
Doe  V.  Miiler,  5  C.  &  P.  595 ;  Doe  d. 
Tomet  V.  Chamberlainet  5  Mee.  &  W. 
14 ;  Bull  V.  Cullimore^  2  C,  M.  &  R. 
190;  1  Gale,  96,  S.  C;  Kirtland  v. 
Pounaeilf2  Taunt  145;  per  Littledale, 
J.  Uamerton  v.  Stead,  3  B.  &C.  483. 

(t)  Mann  v.  Loveiayf  R.  &  M.  855 ; 
per  Littledale,  J.  in  Hamerton  v.  Stead, 
3  B.  &  C.  483. 

(«)  Saunden  v.  MusgravCf  6  B.  & 


C.  524.  And  see  l^omes  v.  Chamber- 
laine^  5  Mee.  &  W.  14. 

(x)  Doe  d.  Toma  v.  Chamherlame, 

5  Mee.  &  W.  14. 

(y)  Wood  V.  Tate,  2  New  R-  247 ; 
Doe  d.  Jackson  v.  Ramsbotham,  3  M. 

6  Selw.  516;  Doe  d.  Jackton  v.  WO- 
kinton,  3  B.  &  C.  413;  5  D.  &  R. 
973,  S.  C. ;  Doe  d.  Bailiff  and  Bur- 

?  esses  if  Clun  v.  Clarke,  Peake's  Addl. 
:.  239 ;  Rex  v.  St,  Martinis,  Leices- 
ter, 4  Nev.  tk  M.  202 ;  9  Ad.  &  E. 
210,  S.C.;  Doe  d.  PritchardY.  Dvdd^ 
2  Nev.  &  M.  838;  5  B.  &  Ad.  689, 
S.  C;  Simkin  v.  Ashurst,  1  C,  M.  & 
R.  265. 

(jr)  Bishop  v.  Howard,  9  B.  &  C. 
100;  3  D.  &  R.  293,  S.  C. 
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party  distraining,  tacitly  acknowledges  a  tenancy^  under  such 
party  (a). 

But  the  payment  of  rent  is  not,  per  se^  evidence  of  any  parti- 
cular holding  for  or  firom  any  particular  period;  though  the 
presumption  would  be,  in  the  absence  of  any  evidence  to  the 
contrary,  in  favour  of  a  general  letting  from  year  to  year,  but 
such  presumption  may  be  rebutted  (6).  Thus  where  in  trespass 
the  issue  was  whether  the  plaintiff  was  tenant  of  the  defendant, 
under  a  demise  *^  for  one  year,  from  the  ^rd  April,  1821,  and 
thence  afterwards  from  year  to  year  ;'*  it  was  held  that  evidence 
that  the  plaintiff  had  paid  rent  to  the  defendant  was  not  suffici- 
ent proof  of  such  demise  (c).  The  payment  of  rent,  even  qud 
rent,  is  open  to  explanation,  and  is  not  conclusive  proof  of  a 
tenancy.  Thus  where  T.  holding  pictures  of  P.'s,  as  a  surety 
for  an  alleged  debt,  hired  rooms  of  the  plaintiff,  in  which  to 
deposit  them  ;  and  P.  having  died,  the  defendants,  his  adminis- 
trators, contested  3Vs  claim  by  a  suit  in  chancery ;  and  pending 
the  suit,  in  order  to  prevent  the  pictures  from  being  distrained, 
they  petitioned  the  court  to  satisfy  the  plaintiff's  rent  out  of 
certain  funds  paid  into  court  in  the  course  of  the  cause ;  upon 
T.*s  claim  having  been  disallowed  by  the  court,  and  the  pictures 
ordered  to  be  delivered  to  the  defendants,  who,  in  order  to  obtain 
them,  paid  rent  to  the  time  of  delivery ;  it  was  held  that  these 
eircumstances  did  not  constitute  the  defendants  tenants  to  the 
plaintiff (ef).  The  payment  of  an  unvaried  rent  to  the  lord  of 
a  manor,  for  land  in  the  manor,  is  presumed  to  be  a  payment  for 
quit  rent,  and  is  evidence  of  title  to  the  rent  only,  not  the  land  {e). 

A  mortgagee  is  of  course  bound  by  existing  tenancies,  created 
before  the  mortgage,  and  has,  afler  default  in  payment  by  the 
mortgagor,  the  same  rights  against  the  tenants  of  the  mortgagor, 
under  leases  granted  by  the  mortgagor  before  the  mortgage,  as 
the  mortgagor  had,  and  may  take  his  remedy  on  such  leases  as 
assignee  of  the  reversion  (/). 

(a)  Ponton  ▼.  Jrniet,  3  Camp.  372  ;     rif,  4  M.  &  Rob.  57. 

Chapman  v.  Black,  4  Bing.  N.  C.  187  ;         (r)  PhiUipt  v.  Moseiey,  1  C.  &  P. 

5  Scott,  615,  S.  C. ;  Cooper  v.  Blandy,  262. 

4  M.  &  Scott,  569;  1  Biog.  N.  C.  45,         ((/)  Strahan   ▼.    Smith,   12   Moor, 

S.  C.  289;  4  Bing.  91,  S.  C. 

(b)  Doe  d.  Pritchard  v.  Dodd,  2  (e)  Doe  d.  Whitlick  v.  Johnson, 
Nev.  &  Man.  838;  5  B.  &  Ad.  869.  Gow,  173. 

And  a  person  paying  rent  is,  in  all  (/)  littgen  ▼.  Humphrtyt,  4  Ad.  & 

cases,  at  liberty  to  explain  the  pay-  £.313;  Katoton  v.  £kke,  8  N.  &  P. 

ment,  and  to  show  on  whose  behalf  it  423. 
vrn  received ;  Doe  d.  Hamey  v.  Fran- 
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In  regard  to  tenancies  mttsequently  created  by  agreement  be- 
tween the  mortgagor  and  third  persons^  the  mortgagee  is  not 
bound,  and  may  treat  the  tenants  as  trespassers,  unless  he  recog- 
nise such  tenancies  by  receiving  rent,  or  by  other  acts  decisively 
showing  his  adoption  of  them  {g).  He  cannot,  however,  sue 
the  tenants  of  the  mortgagor,  or  distrain  on  them  for  rent  in  ar- 
rear,  although  he  may  have  given  them  notice  to  pay  him  the 
rent  (A).  The  mere  demand  of  rent  and  threat  of  a  distress, 
or  the  receipt  of  interest  from  the  mortgagor's  tenant,  would 
not,  it  seems,  evidence  a  tenancy  under  the  mortgagee;  but 
they  might  perhaps  amount  to  an  admission  that  the  tenant's 
possession  was  at  that  time  lawful^  so  that  an  ejectment  could 
not  be  brought  on  a  demise,  laid  in  the  declaration  to  have 
been  previously  made ;  and  it  seems  that  proof  of  a  demand 
of  possession,  or  a  disclaimer  by  the  tenant  of  the  mortgagee's 
title,  would  also  be  necessary  (i).  But  the  mere  receipt  of  inte- 
rest up  to  a  given  disiy  does  not  amount  to  a  recognition  by  the 
mortgagee,  that  the  mortgagor  or  his  tenant  was  lawfully  in  pos- 
session, until  the  time  when  such  interest  was  paid  (A). 

If  the  tenant  take  possession  and  occupy  under  a  written 
memorandum  for  a  present  demise,  which  he  never  signed,  it 
seems  that  he  shall  be  presumed  to  hold  upon  the  terms  spe- 
cified in  such  agreement.  But  if  the  landlord  in  such  case  fail 
to  fulfil  his  part  of  the  agreement  in  a  material  point,  the  jury, 
in  an  action  for  use  and  occupation,  may  ascertain  the  value  of 
the  premises,  without  regarding  the  amount  of  rent  reserved  by 
the  written  contract  (/). 

If  the  tenant  be  evicted  {m)  by  the  landlord  from  the  whole  or 


(g)  "Ro^rt  y.  Humphrey t,  4  Ad.  &  Calvert  v.  Frowd,  4  Bing.  557 ;  1  M. 

E.  313;   Doe  d.  Fuher  V.  GUeSy  5  &  P.  480,  S.  C.    And  a  notice  by  A, 

Bing.  421;  S  M.  &  P.  749,  S.  C. ;  to  quit  at  a  future  time  land**  which 

Wame  d.  Keech  v.  Hall,  Dou^l.  21 ;  you  now  hold  or  rent  under  me," 

Thinder  v.  Belcher ,  3  East,  449 ;  Doe  primdjitcie  admits  a  tenancy ;  Barton 

d.  Sheppard  w,  Allen,  3  Taunt.  78.    As  v.  Cot  by,  M*Clel.  &  Y.  278. 

to  the  mortgagee's  right  to  rents  due  (/r)  Doe  v.  Cadwallader,  2  D.&  Ad. 

from  the  mortgragor*s  tenants,  Pope  v.  473. 

Biggt,  9   B.  &  C.   245 ;  post,  335 ;  (/)  Tomlinton  v.  Dmf,  2  B.  &  B. 

Waddilove  v.   Bamett,  2  Bing.  N.  C.  680;  5  Moo.  568,  S.  C.    As  to  where 

538  ;  Johnson  v.  Jones,  1  P.  &  D.  651.  a  tenant  enters  and  occupies  under  a 

(A)  Evans  v.  Elliott,  1  P.  &  Dav.  lease  executed  by  himself,  but  not  by 

%5^.  his  lessor,  see  Cardwell  v.  Lucas,  2 

(i)  Doe  d.  Bogers  v.  Cadwallader,  Mee.&  W.  Ill;  Richardson  v.  Gif- 

2  B.  &  Ad.  477  ;  Doe  d.  WhUiaker  v.  ford,  1  Ad.  &  £.  52. 

Hales,  7  fiing.  322 ;  5  M.  &  I?.  132,  (m)  When  a  claim   to  rent  by  a 

S.  C.    As  to  disclaimer,  see  Doe  d.  party  having  the  superior  title^  and 
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part  of  the  premises«  he  may  treat  the  tenancy  as  ipso  facto 
wholly  void  and  determined.  But  if  he  retain  possession  of  the 
remainder  of  the  premises,  in  the  event  of  a  partial  eviction,  he 
shall  be  liable,  not  upon  the  agreement,  but  upon  the  qtiantum 
meruit,  for  a  fair  value  of  that  portion  of  the  tenement  which  he 
retains  (n). 

4.  Of  the  Statute  of  Frauds  relative  to  tlie  assignment  and 
surrender  of  terms,  and  of  surrender  by  operation  of  law,  &c. — 
The  third  section  of  the  statute  of  frauds,  ^  Car.  2,  c.  3,  enacts, 
that  no  leases,  estates,  or  interest,  either  of  freehold  or  terms  of 
years,  or  any  uncertain  interest,  not  being  copyhold  or  custo- 
mary interest  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  shall  be  assigned,  granted,  or  sur- 
rendered, unless  it  be  by  deed,  or  note  in  writing  (p),  signed  by 
the  party  so  assigning,  granting,  or  surrendering  the  same,  or 
their  agents  thereunto  lawfully  authorised  by  writing,  or  by  act 
and  operation  of  law. 

By  virtue  of  this  clause,  a  parol  assignment  of  a  lease  from 
year  to  year  is  void  (/>)•  It  has  also  been  determined  upon  this 
section,  that  a  tenancy  from  year  to  year  created  by  parol  is  not 
determined  by  a  parol  licence  from  the  landlord  to  quit  in  the 
middle  of  a  quarter,  and  the  tenant  quitting  the  premises  accord- 
ingly (q).  But  if  in  such  case  both  parties  act  upon  such  parol 
notice  or  licence  to  quit,  that  is,  the  landlord  himself  take  posses- 
sion, so  as  to  render  it  impossible  for  the  tenant  to  use  or  occupy 
the  premises,  the  tenancy  is  thereby  legally  determined  (r).  But 
a  landlord  putting  up  a  bill  in  the  window  of  premises,  signifying 
that  they  were  to  let,  after  the  tenant  had  left  without  notice  to 


payment  to  him,  amount  to  evic- 
tion, Saptfard  v.  Fletcher,  4  T.  R. 
511;  Taylor  v.  Zamira,  6  Taunt.  527 ; 
Pope  y.  Bifgtf  9  B.  &  C.  256,  per 
Park,  J.  Where  another  party  is  in 
possession  of  a  part  of  the  premises, 
under  a  prior  demise  from  the  land- 
lord, the  second  demise  of  such  part 
of  the  premises  is  wholly  void,  and  the 
rent  cannot  be  apportioned,  nor  can 
the  lessor  distrain  for  the  whole  or  any 
part  of  the  rent ;  Neaie  v.  Mackenzie, 
1  M.  &  W.  747. 

(fi)  Smithy.  Raleighj  3  Camp.  513; 
Bum  y.  Phelps,  1  Stark.  R.  94 ;  Tom- 


liruon  v.  Day,  2  B.&  B.  681 ;  5  Moo. 
558,  S.  C. ;  Griffith  y.  Hodge$,  1  C. 
&  P.  419;  Pope  y.  Biggs,  9  B.  &  C. 
253. 

(o)  It  will  be  observed  that  a  writ- 
ten memorandum,  without  a  deed,  is 
sufficient. 

(p)  Botting  y.  Martin,  1  Camp. 
318,  and  2  Moo.  R.  270,  S.  C.  cited. 

(9)  Mollett  y.  Brayne,  2  Camp.  103; 
Thompson  y.  Wilwn,  2  Stark.  R.  379. 

(r)  Whitehead  v.  Clifford,  5  Taunt. 
518;  Grimman  v.  Legge,  Q  B.  &  C. 
324;  2  M.  &  R.  438,  S.  C. ;  Broum 
V.  Burtenshaw,  7  D.  &  R.  603. 


330 


OF  CONTRACTS  BETWEKM 


quit,  will  not  determine  the  tenancy  («).  It  seems  however  that  the 
tenant's  removal  of  his  goods  with  the  landlord's  assent,  and  the 
delivery  of  the  key  to  the  landlord,  and  his  acceptance  thereof, 
amount  to  a  surrender  in  law  (t).  And  if  during  a  letting  firom 
year  to  year,  the  landlord,  with  the  assent  of  his  tenant,  who 
quits  the  premises,  €iccq>t  and  treat  a  third  person  as  his  the 
landlord's  tenant,  this  amounts  to  a  valid  surrender  of  the  original 
tenant's  interest  by  act  and  operation  of  law.  But  in  such  case 
the  express  consent  of  all  parties  to  the  change  of  tenancy  seems 
necessary  (»);  though  the  assent  of  the  old  tenant  may  be  pre- 
sumed upon  the  landlord's  producing  the  old  lease  cancelled,  and 
on  proof  of  a  user  in  his  office  to  have  all  old  leases  sent  to  be 
cancelled  before  renewals  are  granted  (x).  And  unless  there  be 
a  written  demise  to  the  new  tenant  (the  third  person),  or  he  take 
possession,  it  appears  that  no  surrender  of  the  prior  tenancy  is 
effected  by  legal  operation  (y).  Where  a  tenancy  is  thus  deter- 
mined in  the  middle  of  a  quarter,  whilst  the  rent  is  current, 
the  tenant  (without  express  agreement)  is  not  liable  for  a  propor- 
tion of  the  current  quarter's  rent  from  the  preceding  quarter  day 
to  the  day  of  quitting  (z).  There  cannot,  however,  be  a  surrender 
to  take  place  in  futuro,  and  therefore  where  a  tenant  believing 
that  his  tenancy  determined  at  Midsummer,  gave  a  written  notice 
to  quit  at  that  period,  which  the  landlord  accepted  and  made  no 
objection  to,  but  the  tenant  having  afterwards  discovered  that  his 
tenancy  did  not  expire  till  Christmas,  gave  his  landlord  another 


(s)  Redpath  v.  Roberts,  3  Esp.  R. 
S25 ;  but  see  Reeve  v.  Bird,  1  C,  M. 
&R.31;  4Tyr.  61^. 

(t)  Grimman  v.  ht^e,  ubi  supra. 
And  see  Ackland  v.  L»tka/,  J  F.  & 
Dav.  640 ;  Gore  v.  Wright,  3  N.  & 
P.  943* 

(ti)  Reeve  ▼.  Bird,  1  C,  M.  &  R. 
31;  4  Tyr.  612,  S.  C;  Thomas  v. 
Cook,  2  B.  &  Aid.  119;  Phippi  v. 
Sctdihorpe,  \  id,  50;  Mathews  v.  Siweli, 
2  Moo.  262,  270 ;  8  Taunt.  270,  S.  C. ; 
Stone  V.  Whiting,  2  Stark.  R.  235; 
Hamerton  w.  Stead,  3  B.  &  C.  478 ;  5 
D.  &  R.  206,  S.  C. ;  WalU  v.  Aicheson, 
11  Moo.  S79;  3  Bing.  462,  S.  C; 
Bee$  y.  Williams,  2  C,  M.  &  R.  581 ; 
1  Tyr.  &  G.  23;  Rex  v.  Banbury,  3 
Nev.  &  M.  292;  1  Ad.  &  £.  136; 
Weddall  v.  Capes,  1  Mee.  &  W.  50 ; 


Walker  v.  Richardsou,  2  Mee.  &  W. 
882.  There  must  be  a  clear  case  of 
substitution  and  acceptance  of  the  new 
tenant,  and  merger  of  the  old  tenant's 
interest;  and  it  seems  that  the  merely 
takinj;  rent  from  the  new  occupier 
will  not  suffice ;  Graham  v.  Wichelo, 
1  C.  &  M.  188.  Letting  to  J.  and 
B.  as  partners.  A,  retires,  C.  enters ; 
receipt  for  rent  from  B.  and  C,  A» 
not  discharged,  id, 

(x)  Wtdker  v.  Richankon,  2  M.  fr 
W.  889. 

(y)  Taylor  ▼.  Chapman,  Peake's 
Addl.  Cases,  19. 

(m)  Hall  V.  Burgess,  5  B.  &  C.  332 ; 
Grimman  v.  L^xge,  M  supra ;  Walls 
y.  Atcheson,  2  C.  &  P.  268,  S.  C,  in 
3  Bing.  462,  and  1 1  Moo.  379. 
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notice  accordingly,  and  on  possession  being  demanded  at  Mid- 
summery  refused  to  quit :  it  was  held,  that  the  first  notice  to  quit 
not  being  good  as  a  notice  did  not  operate  as  such  to  determine 
the  tenancy,  and  that  it  could  not  be  treated  as  a  surrender  by 
note  in  writing  within  the  statute  of  frauds  (a).  And  where  a 
tenant  from  year  to  year,  by  a  Lady-day  holding,  agreed  hy  parol 
with  his  landlord's  agent  to  quit  at  the  ensuing  Lady-day^  which 
was  within  half  a  year,  and  the  premises  were  re-let  by  auction, 
at  which  the  tenant  attended  and  bid ;  but  the  new  tenant  was 
not  let  into  possession,  as  the  old  tenant  rinsed  to  quil;  it  was 
held  that  this  did  not  amount  to  a  surrender  by  operation  of 
law  (6).  And  where  a  defective  parol  notice  to  quit  was  given, 
and  the  landlord  verbally  assented  to  it,  yet  the  notice  was 
holden  inoperative,  it  not  being  in  writing,  and  there  not  being 
any  sufBcieut  surrender  by  operation  of  law  (c). 

The  mere  cancellation  of  a  lease,  without  a  written  surrender, 
does  not  amount  to  a  surrender  by  operation  of  law  (d) ;  and 
where  a  lease  appeared  to  have  the  names  and  seal  of  the  parties 
torn  ofi*,  it  was  decided  that  this  was  neither  a  surrender  by  con- 
struction of  law,  nor  primd  facie  evidence  of  a  written  surren- 
der (tf).  The  acceptance  of  a  new  lease  for  a  term,  to  commence 
during  the  existence  of  a  former  demise,  is  a  surrender  of  the  first 
term(/).  And  where  ^.  during  his  tenancy  agreed  with  his 
landlord  that  he  and  B.  should  become  tenants,  and  B.  entered, 
this  was  held  to  determine  the  first  tenancy  (y). 

5.  Of  the  tenant  being  estopped  from  ditputing  his  landlord's 
title. — The  general  rule  is,  that  a  tenant  is  estopped  from  dis* 
puting  his  landlord's  title  (A).  And  this  though  the  tenant  is 
prepared  to  show  that  the  premises  have  been  fraudulently  con- 


(a)  Dae  d.  Mwreli  t.  MUward,  3 
Mee.  &  W.  398;  Weddall  v.  Capa,  1 
M.  &  W.  50,  overniliog  Aldenburgh  v. 
Pe«n^,  6Car.  &P.212, 

(6)  Doe  d.  HuddUitone  v.  JoAiiior, 
1  M'Clel.  &Y.  141. 

(r)  Johnston  v.  HuddleMtane^  4  B.  A; 
C.  923;  7  D.  &  H.  411,  S.  C,  in 
which  case  the  avowry  was  for  double 
rent,  and  it  was  held  that  double  rent 
could  not  be  recovered  on  a  defective 
notice,  nor  single  rent  on  an  avowry 
for  double. 

{d)RoeA.  Berkeley  v.  York,  6  East, 
86;  2  Smith,  166,  S.  C;    WooUey  v. 


Gregory^  4  Y.  A;  J.  536. 

(e)  Doe  d.  Omrtail  ▼•  Thonuu,  9 
B.  &  C.  S88 ;  see  Walker  ▼.  KidUrdk, 
onfe,  330,  note  (tt). 

(jTi  See  Woodf.  by  Harrison,  242 
to  245 ;  Hamerton  v.  Stead,  3  fi.  A;  C. 
478 ;  5  D.  &  R.  206,  S.  C. 

(g)  Hamerton  v.  Stead,  5  B.  &  C. 
478. 

(h)  See  in  general  Alchom  v. 
Gomme,  S  Bine.  R.  54 ;  Gravenor  v. 
Woodhouif,  7  Moore,  298 ;  Parry  ▼. 
House,  Holt,  N.  P.  R.  492,  n. ;  Woodf. 
bv  Harrison,  169,  171.  In  case  of 
churchwardenty  anie,  29 1. 
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veyed  to  the  landlord,  and  that  the  actual  title  is  vested  in  an* 
other  person  (i)*  Therefore  the  tenant  of  glebe  land  is  not 
allowed,  in  an  action  for  use  and  occupation,  to  show  a  simo- 
niacal  presentation  of  the  plaintiff,  his  landlord  (A).  And  where 
the  defendant  came  in  under  the  plaintiff,  he  cannot  set  up  as  a 
defence  that  the  plaintiff's  title  has  expired,  unless  he  solemnly 
renounced  such  title  at  the  time,  and  attorned  to  the  party  having 
the  title  (/).  So  where  a  party  under  a  fraudulent  pretence  bor- 
rowed the  keys  of  a  house  from  another,  and  then  retained  the 
possession,  it  was  held  that  he  could  not  dispute  the  title  of  the 
lender  in  an  action  of  ejectment,  so  as  to  maintain  his  own  pos- 
session (m).  And  where  a  tenant  took  premises  from  F.  and  B., 
as  agents  for  the  trustees  of  the  joint  estates  of  J.  S.  J3.,  it  was 
held,  in  an  acdon  by  the  plaintiffs,  as  trustees  of  the  joint  estate 
of  c/.  and  S.  B.,  that  the  tenant,  the  defendant,  was  estopped 
from  insisting  that  the  plaintifis  were  trustees  for  the  estate  of 
<S.  B.  only(n).  And  if  the  lessee  be  estopped,  so  is  his  assig- 
nee (o) ;  or  a  person  obtaining  his  possession  by  contract  with 
the  tenant  (p) ;  or  the  wife  of  a  lessee  holding  over  after  his  de- 
cease (g). 

And  a  tenant  cannot,  in  an  action  for  use  and  occupation,  dis- 
pute the  title  of  his  landlord's  assignee :  if  a  due  conveyance 
from  the  landlord,  and  notice  thereof  to  the  tenant,  be  proved^ 
and  he  remain  in  possession,  the  estoppel  holds  in  favour  of  the 
assignee,  if  it  would  obtain  in  favor  of  the  landlord  (r).  And  it 
holds  in  favour  of  a  reversioner  whose  interest  was  the  same  as 
that  of  a  tenant  for  life  deceased,  to  whom  the  defendant  was 


(t)  Parry  ▼.  Houte,  Holt,  489 ;  Doe 
d.  Johntan  v.  Baytupf  4  Nev.  &  M. 
837 ;  3  Ad.  &  E.  188 ;  1  Hair.  &  W. 
870,  S.  C. 

(/t)  Cooke  V.  Loxley,  5  T.  R.  5 ; 
LewUy.  Willis,  1  Wils.314;  Bui.  N. 
P.  139. 

(/)  Balls  V.  Westwood,  2  Camp.  1 1 ; 
see  But  ne  v.  Richardson,  4  Taunt.  790 ; 
post,  334,  note  (c) ;  Rogers  v.  Pitcher, 
6  Taunt.  202;  1  Marsh.  541,  8.  C; 
Gravenor  v.  Woodhouse,  1  Bing.  38 ; 
see  Hopcrqfl  w.  Keys,  infra.  But  in  a 
defence  to  an  ejectment,  it  may  be 
shown  that  the  parties  under  whom  the 
plaintiff  claims  had  no  title  when  they 
conveyed  to  him,  although  the  defend- 
ant himself  claims  by  a  conveyance 
from  the  same  parties,  if  ihc  latter  con- 


veyance was  subsequent  to  that  which 
the  defendant  seeks  to  impeach ;  Doe 
d.  Olintr  v.  PoweU,  1  Ad.  &  E.  531 ; 
3  N.  &M.  616. 

(m)  Doe  d.  Johnson  v.  Baytup,  4 
Nev.  &  M.  837;  3  Ad.  &  E.  188;  1 
Harr.  &  W.  270,  S.  C. 

(n)  Fleming  v.  Coding,  4  M.  & 
Scott,  455  ;  10  Bing.  549,  S.  C. 

(o)  Taylor  v.  Needham,  2  Taunt« 
278  ;  see  Doe  d.  Williams  v.  Morris, 
6  B.  &  C.  41 ;  9  D.  &  R.  30,  S.  C. 

(p)  Doe  d.  Bulten  v.  Mills,  1  Nev. 
&  M.  25;  2  Ad.  &  £.  17;  1  M.  & 
Rob.  385,  S.  C. 

(g)  Doe  d.  Leaning  v.  Skirrow,  2 
Nev.  &  P.  123;  Ad.  &  E.  157,  S.  C. 

(r)  Rennie  v.  Robinson,  1  Bing. 
147;  7  Moore,  539,  S.  C. 
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tenJEint  («).  But  where  the  plaintiff  is  not  the  person  who  origi- 
nally let  the  premises  to  the  defendant,  the  plaintiff  can  only 
recover  rent  from  the  time  he  had  the  legal  title  in  him,  although 
he  may  have  had  the  equitable  estate  long  before  (t),  A  tenancy 
shall  not  be  implied  under  a  party  who  has  not  the  legal  es- 
tate (u). 

In  general  the  payment  of  rent,  though  it  impliedly  admits  a 
tenancy,  and  consequently  a  title  to  demise,  is  not  conclusive,  but 
only  strong  prim&  facie  evidence  against  the  tenant  of  the  land- 
lord's title  (v).  If  the  rent  has  been  paid  under  a  misrepresen- 
tation or  mistake,  the  tenant  is  not  estopped  from  resisting  further 
payment  after  discovering  such  misrepresentation  (tr).  So  the 
payment  of  rent,  and  an  agreement  to  give  up  possession  to  an 
assignee,  may  be  shown  to  have  been  in  ignorance  of  a  prior  act 
of  bankruptcy,  rendering  the  assignment  void  {x).  And  the  pay- 
ment of  rent  by  a  lessee  to  a  lessor  after  the  title  of  the  latter 
has  expired,  and  after  the  lessee  had  notice  of  an  adverse  claim, 
does  not  amount  to  an  acknowledgment  of  title  in  the  lessor,  or 
to  a  virtual  attornment ;  unless  at  the  time  of  payment  the  lessee 
knew  the  precise  nature  of  the  adverse  claim,  or  the  manner  in 
which  the  lessor's  title  has  expired  (y).  So  the  effect  of  an 
attornment  may  be  destroyed  by  the  non-claim  of  rent  for  several 
years,  and  by  showing  a  strong  ground  to  suspect  the  title  of  the 
party  to  whom  the  attornment  was  made,  particularly  if  it  was 
not  given  voluntarily,  but  to  prevent  the  continuance  of  ah 
ejectment  (2r). 

In  Coj-nish  v.  Searell  {a)  it  appeared  that  A.  being  tenant  of 
premises  under  a  lease  from  B.j  a  sequestration  issued  against 
the  latter  out  of  Chancery.  A.  then  signed  the  following  instru- 
ment : — **  I  hereby  attorn  and  become  tenant  to  C.  and  2).,  two 
of  the  sequestrators  named  in  the  writ  of  sequestration,  issued 


(s)  Doe  d.  WhUroe,  1  D.  &  R.  N. 
P.  K.  1. 

(t)  Cobb  V.  Carpenter,  2  Camp.  13, 
D. ;  and  cases,  supra,  note  (6). 

(u)  Morgell  v.  Paul,  2  M.  &  R. 
303 ;  Comuh  v.  Searell,  8  R.  &  C. 
471,475. 

(c)  Fenner  ▼.  Duplock,  9  Bing.  R. 
10;  9  Moo.  38,  S.  C.  Sedvide  Coo 
per  V.  Blandry,  4  M.  &  Scott,  562 ; 
where  the  payment  of  rent  was  made 
in  satisfaction  of  a  distress  for  rent, 
made  on  the  tenant  in  possession,  and 
was  held  to  amount  to  an  estopptl. 


(to)  Rtigers  v.  Pitcher,  1  Marsh. 
541 ;  6  Taunt  209,  S.  C;  Gregory 
▼.  Doidge,  3  Bing.  474 ;  1 1  Moo.  394, 
S.  C. ;  Brook  ▼.  Biggs,  2  Bing.  N.  C. 
579. 

(x)  Doe  d.  P levin  r.  Browne,  7  Ad. 
&  E.  447  ;  8  N.  &  P.  592,  S.  C, 

(v)  Fenner  v.  Duplock,  2  Bing.  10; 
9  Moo.  38,  S.  C. 

(ar)  Gravenor  ▼.  Woodhouse,  7  Moo. 
289;  and  see  Linsey  v.  Edwards,  5 
Ad.  &  £.  95;  6  Nev.  &  M.  633,  S.  C. 

(a)  8B.  &C.  471. 
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in  the  said  suit  in  Chancery,  and  to  hold  the  same  for  sach  time 
and  on  such  conditions  as  may  be  subsequently  agreed  upon.** 
It  was  held  that  this  was  an  agreement  to  l>ecome  tenant ;  and 
that  the  defendant  not  having  received  possession  of  the  premises 
from  C.  and  £>.,  might  dispute  their  title ;  and  that  the  lease  not 
being  proved  to  have  been  surrendered,  was  an  answer  to  the 
action.  Mr.  Justice  Bayley  observed,  ^*  It  has  been  said  that 
the  defiendant  having  agreed  to  become  tenant  to  the  plainti£& 
cannot  dispute  their  title.  If  the  defendant  had  received  posses- 
sion from  them,  he  could  not  have  disputed  their  title.  In  Rogers 
V.  Pitcher  {b)  and  Gravener  v.  Woodhouse  {c)y  the  distinction  is 
pointed  out  between  the  case  where  a  person  has  actually  received 
possession  from  one  who  has  no  title,  and  the  case  where  he  has 
merely  attorned  by  mistake  to  one  who  has  no  title.  In  the 
former  case  the  tenant  cannot  (except  under  very  special  circum-^ 
stances)  dispute  the  title ;  in  the  latter  he  may.*'  But  if  a  party 
take  a  lease  from  a  receiver  appointed  by  Chancery,  by  which 
rent  is  reserved  to  such  receiver,  or  any  future  receiver,  he  can- 
not successfully  plead  nan  ienuii  in  replevin  {d). 

Although  a  tenant  cannot  in  general  object  that  his  landlord 
never  had  any  title,  yet  he  may  in  some  cases  show  in  ejectment, 
&c.,  that  it  has  expired  (e);  as  that  the  landlord  has  mortgaged 
the  premises  (/)•  And  where  the  defendant,  having  only  a  de- 
feasible title,  demised  to  the  plaintiff  for  years,  and  before  the 
first  quarter's  rent  was  due,  the  plaintiff  was  evicted  by  a  tide 
paramount  to  the  defendant's,  and  remained  out  of  possession  for 


(6)  6  Taunt.  202. 
c)  1  Bing.  38. 


i 


[d)  Dancer  v.  Hailings,  4  Biog.  2 ; 
12  Moo.  34,  S.  C. 

(e)  England  d.  Syhum  r,  Stade^  3 
T.  R.  692 ;  Doe  d.  Jackson  v.  Rams- 
botham,  3  M.  &  Sel.  5ta ;  Alchorne  ▼. 
GommCf  2  Bing.  R.  54,  6 1 ;  Hopcraft 
Y.  KeySf  2  M.  &  Scott,  760;  9  Bing. 
618,  S.  C. ;  Fenner  v.  Dupiockf  ubi 
nmra  ;  Gravenor  v.  Woodhoiuey  7 
Moo.  989.  May  show  in  covenant  on 
a  lease  by  husband  and  wife,  reserv- 
ing rent  to  her  heirs,  that  the  estate 
was  the  wife's,  and  that  she  died,  and 
her  heirs  claimed  the  rent,  and  threat- 
ened to  evict,  &c.;  Hill  v.  Saundert, 
7  D.  &  R.  17;  4  B.  &  C.  529,  S.  C. 
May  in  replevin  plead  to  avowry  for 


rent  that  the  tenant  held  for  the  whole 
of  avo want's  term,  so  that  the  latter 
had  no  reversionary  interest  after  the 
term  granted  to  plaintiff;  Patcoey. 
PascoCf  3  Bing.  N.  C.  898;  5  Scott, 
1 17,  S.  C.  But  it  is  no  defence  to  aa 
action  on  a  lease  by  the  trustee  of  a 
party  who  has  become  bankrupt,  that 
the  defendants,  the  lessees,  have  per- 
formed their  covenants  with  the  as- 
signees of  the  ceitui  que  trust ;  Brit^ 
ten  V.  Britten,  2  C.  &  M.  597;  4 
Tyr.  473. 

(f)  Doed.  Marriott  v.  Edwards^  5 
B.  &  Ad.  1065;  Waddiiove  v.  Bamett, 
4  Dowl.  347;  2  Bing.  N.  C  538;  2 
Scott,  736,  S.  C;  and  see  Pascoe  v.. 
Patcoe,  3  Bing.  N.  C.  898;  5  Scott, 
1 17,  S.  C.  postf  335,  note  {k). 
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some  weeks,  and  then  entered  under  a  new  demUe  from  the 
owner  of  the  premises ;  it  was  held  that  the  defendant  could  not 
legally  distrain,  and  that  the  eviction  might  be  shown  on  non 
tenuit  ig).  It  is  a  good  plea  to  an  action  by  a  landlord  for  rent, 
that  the  ground  landlord  (A),  or  the  grantee  of  an  annuity  (i),  or 
a  mortgagee  {k),  of  the  landlord,  claimed  the  arrears,  and  that  the 
tenant  paid  them  to  such  party,  under  a  threat  of  distress  or 
eviction. 

2. — Of  the  Tenant's  Liability  to  Repair. 

In  the  absence  of  an  express  agreement  so  to  do,  a  tenant  from 
year  to  year  is  not  bound  to  make  substantial  and  lasting  or 
general  repairs,  such  as  putting  a  new  roof  on  an  old  worn-out 
house.  He  is  only  impliedly  liable  to  make  slight  and  tenant^ 
able  repairs,  sufiSdent  to  keep  the  premises  "  wind  and  water- 
tight;" (2)  such  as  putting  in  windows  or  doors  that  have  been 
broken  by  him,  so  as  to  prevent  obvious  waste  and  decay  of  the 
premises  (m).  In  a  recent  edition  of  WoodfalVs  Law  of  Landlord 
and  Tenant (n),  it  is  laid  down  that  such  a  tenant  "is  only  liable 
where  an  injury  happens  to  the  premises  through  voluntary  neg^ 
Ugence,  and  not  for  injuries  arising  from  accidental  fire,  toear  and 
tear  of  time,  or  the  like.**  This  appears  to  be  the  true  principle. 
A  tenant  from  year  to  year  is  liable  if  he  omit  to  adopt  reason- 
able and  usual  precautions  to  obviate,  at  a  slight  expense,  the 
occurrence  of  great  and  manifest  injury  to  the  premises.  If  a 
window  or  tile  were  even  accidentally  broken,  it  seems  that  he 
would  be  liable  if  he  did  not  repair  it,  if  the  plain  consequence 
of  his  neglect  would  be  a  serious  damage  to  the  house  from  wet, 
&c.  (o). 


(g)  Hopcnft  V.  Key*,  S  M.  &  Sco. 
760;  9  Bing.  613,  S.  C;  and  see 
Heale  y.  Afac^eniie,  1  M .  &  W.  747. 

(A)  Sapifbrd  v.  Fletcher,  4  T.  R. 
511.  As' to  the  landlord's  implied 
proroise  of  indemnity  against  the  su- 
perior or  ground  rent,  see  Schlenker 
▼.  Mosty,  3  B.  &  C.  789;  5  D.  &  R. 
747,  S.  C. ;  Carter  v.  Carter,  5  Bing. 
406;  9  M.  &  P.  732,  S.  C. ;  EvatuY. 
Curtis,  2  C.  &  P.  296 ;  Hancock  ▼. 
Caffyn,  8  Bing.  358. 

(i)  Taylor  v.  Zemira,  6  Taunt.  527. 

(k)  Pope  V.  Biggi,  9  B.  &  C.  245  ; 
Johnson  y.  Jontt,  1  P.  &  Day.  651; 
Wuddilove  v.  Bamett,  2  ScoU,  736 ;  2 


Bine.  N.  C.  538,  S.  C. 

(/)  Leach  y.  Thomas,  7  Car.  &  P. 
328 ;  Amoorth  v.  Johnson,  5  Car.  & 
P.  239. 

(m)  Co.  Litt  57  a ;  2  Saund.  352, 

note  (7);    Farquarson  v.  ,  2 

£sp.  R.  589 ;  Gibson  y.  Wells,  1  New 
R.  291 ;  HorsrfaU  r.  Matheto,  Holt, 
Rep.  N.  P.  7, 8;  Winn  y.  WhUe,  2  Bla. 
R.  840;  Colky  V. Streelon,  2  B.  &  C. 
278. 

(n)  By  Harrison,  398,  3rd  edition, 
cite  Salop  y.  Crompton,  Cro.  Ei.  777, 
784;  Toriano  y.  Young,  6  Car.  &P.  8. 

(o)  It  would  seem,  from  the  obser- 
vations of  Bayley,  J.,  in  deiiverii^  the 
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A  declaration  that  "  in  consideration  that  the  defendant  hcLd 
become  and  was  tenant  to  the  plaintiff  of  a  certain  messuage,  &c. 
he  undertook  to  keep  the  place  in  good  tenantable  repair,  to 
uphold  and  support^  and  to  leave  the  premises  in  the  state  he 
found  them^*  is  bad;  such  an  undertaking  not  resulting  from  the 
relation  of  landlord  and  yearly  tenant  {p).  But  where  a  tenant 
occupies  premises  and  pays  rent  under  a  lease  void  by  the  sta- 
tute of  frauds,  he  becomes  liable  to  repair  such  premises  accord- 
ing to  the  covenants  contained  in  the  lease  (9).  So  a  tenant  who 
holds  over  after  the  expiration  of  a  valid  lease,  and  becomes 


judgment  of  the  Court  in  Wise  v.  Met- 
calfe, 10  B.  &  C.  312,  that  an  out- 
going tenant,  not  obliged  by  covenant 
to  do  any  repairs,  is  only  bound  to 
leave  the  premises  xoind  and  water 
tight :  and  that  painting,  white-wash- 
ing, and  papering  are  matters  of  orna- 
ment only,  (unless  necessary  to  pre- 
serve exposed   timber  from  decay,) 
which  a  tenant  is  not  bound  to  do, 
though  he  be  under  covenant  to  leave 
premises  **  in  crood  and  sufficient  re- 
pair, order,  and  condition.*'  Under  a 
covenant  to  repair,  a  tenant  is   not 
bound  to  lay  down  new  floors  on  an 
improved  plan,  Seicard  v.  Leggattf  7 
Car.  &  P.  613;  or  where  a  very  old 
house  is  demised  with  the  usual  cove- 
nants to  repair,  to  restore  it  in  an  im- 
proved state,  or  to  avert  the  conse- 
quences of  the  elements,  he  is  only 
liable  to  keep  it  in  the  state  in  which 
it  was  at  the  time  of  the  demise  by 
the  timely  expenditure  of  money  and 
care ;  Gutteridge  ▼.  Mtuiyard,  7  C.  & 
P.  129;  1  Moo.  &  Rob.  334,  S.  C. 
As  to  inside  painting  under  a  cove- 
nant   substantially  to  maintain,  up- 
hold, and  repair,  see  Monk  v.  Magee, 
1  Car.  &  P.  215 ;  as  to  the  construc- 
tion of  the  terms  **  habitable  repair," 
**  to  put  premises  in  repair,**  see  Bel' 
Cher  V.  M'Intoth,  8  Car.  &  P.  720;  as 
to  the  liability  of  a  tenant  from  year 
to  year  for  permissive  waste,  see  Mar- 
tin  V.  GiUiam,  «  N.  &  P.  56S;per 
Parke,  B.  Alderman  v.  Neate,  4  Mee. 
&  W.  713;  Torriono  v.  Yomg,  6  C. 
&P.  8. 

The  French  law  is  to  the  following 
effect :  Civil  Code,  book  3,  tit.  8,  arts. 
1719,  1720, 1764, 1755,  1756. 

'*  The  lessor  is  bound  by  the  nature 


of  the  contract,  and  without  the  neces- 
sity of  any  particular  stipuiatioo,  to 
maintain  the  thing  hired  m  a  state  to 
be  employed  for  Uie  use  for  which  it 
was  hired. 

''The  lessor  is  bound  to  deliver  the 
thing  in  a  good  state  of  complete  re- 
pair. 

**  He  must  make  in  it,  during  the 
continuance  of  the  lease,  all  the  repa- 
rations which  may  become  necessary 
other  than  tenant's  repairs. 

"  Tenant's  repairs,  or  ordinary  repa- 
rations in  which  the  lessee  is  bound,  if 
there  be  no  article  to  the  contrary,  are 
those  marked  out  as  such  by  the  usage 
of  places ;  and  among  others,  the  re- 
parations to  be  made  are, — to  hearths, 
chimney-backs,  jambs,  and  chimney- 
pieces;  CO  the  plastering  of  the  bottom 
of  the  walls  of  apartments,  and  other 
places  of  habitation,  to  the  height  of  a 
metre ;  to  the  pavement  and  windows 
of  chambers,  when  some  of  them  only 
are  broken;  to  glass,  unless  it  be 
broken  by  hail,  or  other  extraordinary 
accidents,  or  arising  from  superior 
force,  for  which  the  tenant  shall  not 
be  bound ;  to  doors,  casements,  bars, 
or  shutters  of  shops,  hinges,  window 
bolts,  and  locks. 

**  None  of  the  reparations  deemed 
to  belong  to  tenants  are  chargeable  oh 
lessees,  when  they  are  only  occasioned 
by  antiquity  or  superior  force. 

'*  The  cleansing  of  wells  and  houses 
of  office  are  charges  of  the  lessor,  if 
there  be  no  clause  to  the  contrary.'* 

(p)  Brown  V.  Crump,  1  Marsh. 
567;  6  Taunt.  300,  S.  C. ;  ante,  64. 

{q)  Richardson  r,  Gifford,  1  Ad.  & 
£.  52 ;  3  Nev.  8r  M.  325. 
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tenant  from  year  to  year^  is  liable  to  such  of  the  covenants  of  the 
lease  as  are  applicable  to  his  new  holdings  but  he  would  not  be 
liable  on  an  implied  assumpsit  to  put  the  premises  in  the  same 
state  of  repair  as  they  were  in  at  the  commencement  of  the  term, 
though  the  lease  contained  a  covenant  to  that  efiect  (r). 

Where  there  is  an  express  and  unconditional  agreement  to  re- 
pair and  keep  in  repair^the  tenant  is  bound  so  to  do^  though  the 
premises  be  destroyed  by  fire,  or  other  accident  (s). 

The  law  implies  a  promise  on  the  part  of  a  yearly  tenant  of  a 
farm,  that  he  will  use  the  farm  in  a  husbandlike  manner,  and 
cultivate  the  lands  according  to  the  custom  of  the  country  where 
they  are  situate  (^J.  And  in  an  action  against  a  tenant  upon 
promises  that  he  would  occupy  the  farm  ^'  in  a  good  and  husband- 
like manner,  according  to  the  custom  of  the  country,"  an  allega- 
tion that  he  had  treated  the  estate  ^^  contrary  to  good  husbandry, 
and  the  custom  of  the  country,"  is  proved  by  showing  that  he 
had  treated  it  contrary  to  the  prevalent  course  of  husbandry  in 
that  "  neighbourhood  ;*'  as  by  tilling  half  his  farm  at  once,  when 
no  other  farmer  there  tilled  more  than  a  third,  though  many 
tilled  only  a  fourth ;  and  it  is  unnecessary  to  show  any  precise 
definite  custom  or  usage  in  respect  of  the  quantity  tilled  (u).  But 
where  the  declaration  set  out  a  particular  custom,  and  alleged  a 
breach  of  that  custom,  and  the  plea  traversed  the  custom  set  out, 
it  was  held  that  the  plaintiff  had,  by  his  mode  of  declaring,  tied 
himself  up  to  prove  the  particular  custom  alleged,  though  by 
declaring  differently,  he  need  not  have  done  so  (x). 

The  custom  of  the  country  cannot  be  considered  where  the 
parties  have  entered  into  express  stipulations  in  regard  to  the 
mode  of  cultivation.  Therefore,  where  the  declaration  alleged  a 
promise  to  use  and  cultivate  a  farm  in  a  good  and  husbandlike 


(r)  Johmon  v,  St,  Peter%  Hereford, 
4  Ad.  &  £.  520. 

(«)  Parid'me  v.  Jane,  Aleyn,  27; 
BuUock  V.  Dommet,  6  T.  R.  650; 
Brecknock  Company  v.  Pritchard,  id., 
750;  CheUerfield  v.  Bolton,  Comyn 
R.  267;  Dighy  v.  Aikimon,  4  Camp. 
875.  And  see  M^Kenzie  v.  M^Leod, 
4  Moo.  &  $.  U9 ;  10  fiing.  385. 

(/)  Powley  V.  Walker,  5  T.  R.  373 ; 
HorsefaU  ▼.  Mat  hew,  and  Brown  v. 
Cntmp,  tdfi  supra.  But  there  is  no 
implied  liability  to  pursue  any  parti- 
cular course,  not  customarily  adopted, 


id.  What  considered  not  a  breach  of 
good  husbandry,  as  to  removing  straw, 
&c.,  Oough  y.  Howard,  Peak  Addl. 
C.  197;  Woodf.  by  Harrison,  447, 
526. 

(tt)  Legh  ▼.  Hewett,  4  East,  R.  154; 
Dolby  V.  Hirst,  3  Moo.  536 ;  1  B.  & 
B.  224,  S.  C. ;  but  see  Earl  of  Fal- 
mouth V.  Thomas,  1  C.  &  M.  89,  110, 
111 ;  Chit  jun.  Pleading,  143, 144. 

(x)  Angersttin  v.  Handson,  1  C. 
M.  &  R.  797;  5Tyr.  583;  1  Gale, 
8,  S.  C. ;  and  see  Hartley  v.  Burkitt, 
4  Bing.  N.  C.  687 ;  2  Jurist,  642,  S.  C. 
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manner,  and  according  to  the  custom  of  the  country,  it  was 
held  that  evidence  that  the  agreement  was  to  farm  the  land  in  a 
husbandlike  manner,  ^'to  be  kept  constantly  in  grass,"  could  not 
be  received  (y) ;  but  the  existence  of  a  written  demise,  or  a  lease 
under  seal,  will  not  exclude  the  operation  of  the  custom,  if 
the  instrument  contain  no  provisions  having  relevance  to  the 
8ubject(2). 

If  the  tenant  refuse  to  repair  according  to  agreement,  and  his 
landlord,  (the  plaintiff,)  who  is  himself  a  lessee,  and  bound  under 
pain  of  forfeiture  to  keep  the  premises  in  repair,  enter  and  repair 
them  without  the  defendant's  assent,  the  measure  of  damages  in 
assumpsit  for  not  repairing  shall  be  the  sum  necessarily  ex- 
pended (a).  And  if  the  landlord  (the  plaintiff)  do  not  enter 
and  repair,  and  be  sued  by  his  lessor,  and  the  tenant  refuse  to 
repair,  or  defend  the  action,  the  damages  and  costs  recovered  by 
the  ground  landlord,  against  the  plaintiff,  may  form  the  measure 
of  damages  against  the  tenant  (6).  Though  the  jury  may  also 
give  a  landlord  damages  by  way  of  compensation  for  the  loss  of 
the  use  of  the  premises,  whilst  they  were  undergoing  repair  (c). 
And  the  general  state  of  the  premises  at  the  commencement  of 
the  tenancy  may  be  taken  into  consideration  by  the  jury  in 
assessing  the  damages  (<Q.  But  a  tenant  will  not  be  allowed  to 
go  into  matters  of  detail  to  show  the  state  of  the  premises  at  the 
commencement  of  his  term  (e). 

A  landlord  is  not  liable  to  an  action  for  not  repairing,  if  he  has 
not  expressly  agreed  to  repair  (/).  But  the  tenant  will,in  some 
cases,  be  at  liberty  to  quit  without  notice,  and  will  be  exempt 
from  future  rent,  if  the  premises  become  uninhabitable,  or  there 
be  no  beneficial  occupation,  in  consequence  of  the  landlord's  de- 
fault in  repairing.  And  even  where  a  tenant  holds  a  house  for  a 
term  certain  (as  three  years)  under  a  written  agreement  by  which 
he  contracted  to  keep  the  premises  in  tenantable  repair^  yet  he 
may  quit  without  notice,  and  by  so  doing  free  himself  from  future 
responsibility  for  rent,  if  the  premises  become  unwholesome  for 


(y)  Saunderton  v.  Griffith^  5  B.  &  Bing.  N.  C.  467 ;  6  C.  &  P.  782,  S.  C. 

C.  909  ;  ante,  26.  {d)  Burdett  v.  WiWamt,  2  Nev.  & 

(«)  See  anUy  26,  and  poiL  P.  128 ;  1  Jurist,  514,  S.  C. 

(«)  Colley  V.  Streetmy  2   B.  &  C.  (e)  Mantgy.  Goring,  4  Bing.N.C. 

273 ;  3  D.  &  R.  S22,  S.  C.  461. 

(6)   l^eale  v.  WyUie,  3  B.  &  C.  533 ;  (/)  Pindar  v.  Ainsiey,  cited  1  T.  R. 

5  D.  &  R.  442,  S.  C.  312  ;  Leeds  v.  Cheetham,  1  Sim.  151 

(c)   Woods  V.  Popcy  1  Scott,  536 ;  1  Brown  ▼.  QuUter,  Ambler,  619. 
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want  of  sufficient  drainage,  and  cannot  be  kept  dry  without  ex- 
travagant and  unreasonable  labour  and  expense  on  his  part(^). 

The  lessee  of  a  house  underlet  it  at  Lady-day  to  A.^  as  tenant 
from  year  to  year,  and  before  the  end  of  the  half  year  put  work- 
men into  the  house,  with  A/s  consent,  for  the  purpose  of  repair- 
ing a  party  wall,  but  the  danger  and  inconvenience  occasioned 
thereby  were  so  great,  that  A/s  lodgers  quitted  the  house,  and 
he  was  obliged  to  take  lodgings  for  his  own  family  elsewhere, 
and  after  paying  the  rent  up  to  Midsummer-day y  he  remained  in 
possession,  carrying  on  his  trade  till  the  5th  of  July^  and  then 
quitted  (the  repairs  being  nearly  completed)  without  notice  to 
his  landlord :  it  was  held  that  the  latter  could  not  maintain  an 
action  to  recover  the  rent  for  the  second  half  year  which  had 
thus  commenced,  the  jury  finding  that  there  had  been  no  bene- 
ficial occupation  (h). 

So  where  the  defendant  had  agreed,  in  writing,  *^  to  become 
tenant  by  occupying'^  a  house,  it  was  held  that  he  was  not  liable 
to  an  action  for  use  and  occupation,  on  his  proving  that  the  house 
was  not  in  such  a  reasonable  and  decent  state  of  repair  as  to  be 
fit  for  convenient  and  comfortable  occupation  (i). 

Srdly,  Of  Taxes  as  between  Landlord  and  Tenant. 

There  are  certain  taxes  and  rates,  such  as  land  tax  and  sewers 
rates,  which  are  eventually  charges  upon  the  landlord ;  though 
primarily  chargeable  upon  the  tenant,  as  regards  the  public.  If 
the  demise  contain  no  provision  to  the  contrary  upon  the  subject 
of  these  charges,  the  landlord  has  to  bear  them.  There  are  other 
taxes  and  assessments  which  the  tenant,  even  as  between  himself 
and  his  landlord,  is  impliedly  bound  to  sustain ;  such  as  the 
assessed  taxes,  or  house  and  window  duties,  and  parochial 
rates  (A). 

The  tenant  may  by  contract  become  liable  to  bear  the  burthen 
of  taxes  which  would  otherwise  be  payable  by  the  landlord,  and 
might  be  deducted  from  the  rent  (/).     This  contract  need  not 


(g)  CcUim y.  Barrow,  1  M.&Rob. 
112. 

(A)  Edmardt  ▼.  Hetheringtan,  R.  & 
M.  368;  7  D.  &R.  117,8.  C. 

(i)  Sidithwy  v.  Marihallf  4  C.  & 
P.  65.  Tliere  was  a  parol  under- 
sUDding  between  the  parties  that  the 
premises  should  be  put  in  proper  re- 


pair;  but  he  had  done  only  some 
slight  oolourable  repairs. 

{k)  See  Woodf.  by  Harrison,  3d  ed. 
352, 355|  356.  As  to  the  redemption  of 
land  tax  by  landlord,  Ward  y.  Comtf 
10  B.  &  C.  635. 

(/)  The  general  rule  is,  that  if  a 
statute  direct  a  tenant  to  pay  a  tax  in 
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in  express  terms  mention  the  particular  tax  with  which  it  is 
sought  to  fix  the  tenant :  any  words  showing  clearly  that  the 
landlord  was  to  have  the  full  rent  reserved,  without  any  deduc- 
tion in  respect  of  any  charges  upon  the  premises,  are  sufficient 
to  fix  the  tenant.  As  if  the  tenant  agree  to  pay  '^  all  taxes"  {m), 
or  agree  to  pay  rent  "  free  from  all  manner  of  taxes,  charges,  and 
Impositions  whatsoever  "  (n),  or  agree  to  pay  '*  net  rent "  (o). 

4thly.  Of  Notices  to  Quit. 

1.  When  necessary. — In  the  case  of  a  tenancy  from  year  to 
year  (p),  of  a  house  or  land,  the  law  requires,  in  order  to  deter- 
mine such  tenancy  (in  the  absence  of  any  express  agreement  or 
immemorial  custom  or  usage  in  any  particular  place,  to  the  con- 
trary,) that  one  party  should  give  to  the  other  half  a  year's  (q) 
notice  to  quit,  expiring  at  that  period  of  the  year  when  the  te- 
nancy commenced  (r).  But  in  case  of  a  weekly  tenancy  of  fur- 
nished apartments,  no  notice  to  quit  is  in  general  requisite,  unless 
expressly  agreed  upon,  or  there  be  an  usage  requiring  such  no- 
tice (s).  The  death  of  either  party  does  not  operate  as  a  de- 
termination of  the  tenancy  ;  and  the  personal  representative 
must  give,  and  is  entitled  to  receive,  a  notice  to  quit(^).     And 


the  first  instance,  and  then  deduct  it 
from  his  rent,  he  must  deduct  it  from 
the  next  payment  he  makes  for  rent 
Andrtto  y.  Hancock,  1  B.  &  B.  37; 
^agg  v.  Hammond,  2  u/.  69 ;  Stubbs 
V.  Pwrsons.S  B.  &  Aid.  516;  &itm- 
denon  ▼.  Hamon,  3  C.  &  P.  314.  Ef- 
fect of  a  landlord's  allowing  deduc- 
tions (which  he  was  not  bound  to 
permit),  in  regard  to  a  future  distress 
on  a  new  tenant ;  Bramtton  v.  RobinM, 
A  Bing.  11 ;  IS  Moo.  68,  S.  C.  See 
also  Walier  v.  Andrew*,  3  Mee.  &  W. 
312. 

(m)  Amfield  v.  White,  1  R.  &  M. 
246.  This  means  taxes  then  in  force. 
Davenant  y.  Salisbury,  Vent.  323'.  See 
further,  and  when  otherwise,  Wation 
V.  Atkins,  S  B.  &  Aid.  647;  Graham 
V.  Wade,  16  East,  29.  But  ui^der  an 
agreement  to  pay  all  taxes,  &c.,  that 
might  thereafter  be  chargeable  on  the 
premises,  the  tenant  is  bound  to  pay 
an  extraordinary  assessment  made  by 
the  commissioners  of  sewers ;  Waller 
V.  Andrews,  3  Mee.  &  W.  31 2. 


(n)  Bradbury  v.  Wright,  Dougl. 
624 ;  Cranston  v.  Clarke,  Sayer  R.  78; 
Woodf.  by  Harrison,  392. 

(o)  Bennett  v.  Wonuick,  7  B.  &  C. 
627;  S.  C.  in  1  M.  &  R.  644,  and  3 
C.  &  P.  96. 

(  p)  What  creates  this  tenancy  im- 
pliedly, &c.  see  ante,  323. 

{q)  Not  six  months*  notice;  see 
Adams,  £j.  3rd  ed.,  138;  Johnstone  y, 
HuddUstone,  4  B.  &  C.  932.  Notice 
on  28th  Sept  to  quit  25th  March, 
good;  Roe  v.  Doe,  6  Bing.  574;  4 
M.  &  P.  391,  S.  C. ;  or  on  29th  Sept 
to  quit  at  Lady-day,  per  Lord  Ellen* 
borough.  Doe  d.  Harrop  v.  Green,  4 
Esp.  Rep.  198. 

(r)  Year  B.  13  H.  8,  15  b.  Right 
Y,  Darby,  1  T.  R.  163 ;  Doe  y.  Browne, 
8  East,  165;  Richeardson  v.  Lang- 
ridge,  4  Taunt  128;  see  Doe  v.  JoJbi- 
rton,  1  M*Clel.  &  Y.  141. 

(s)  Post,  349,  Huffell  ▼.  Armistead, 
7  Car.  &  P.  56. 

(0  Doe  d.  Shore  y.  Porter,  3  T.  R. 
16;  Rex  v.  Inhabitants  of  Stone,  6  T. 
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even  an  infant,  who  becomes  entitled  to  a  reversion,  cannot  evict 
the  tenant  without  a  regular  notice  to  quit  («).  A  mortgagee 
must  give  a  notice  to  quit  to  a  party  who  became  tenant  before 
the  execution  of  the  mortgage  deed(x).  And  if  a  remainder-man 
aiErm  a  letting,  which  he  might  have  avoided,  he  cannot  after- 
wards determine  the  tenancy,  without  giving  a  notice  to  quit, 
expiring  at  the  period  of  the  year  the  tenant  entered  (y).  And  a 
notice  to  quit  is  prima  fade  necessary  in  all  those  instances  in 
which  a  tenancy  from  year  to  year  is  impliedly  created  by  receiv- 
ing rent,  or  other  acts  recognising  the  existence  of  the  relation 
between  landlord  and  tenant  (z).  But  there  is  this  exception,  that 
if  a  party  tacitly  become  tenant  from  year  to  year  upon  the  terms 
of  an  agreement  for  a  lease,  the  tenancy  expires  at  the  expira- 
tion of  the  term  agreed  to  be  granted,  without  any  notice  to 
quit  (a). 

A  notice  to  quit  is  not  necessary,  where  the  relation  of  land- 
lord and  tenant  does  not  subsist,  although  a  compensation  for  the 
enjoyment  of  the  premises  has  been  received  (Jb) ;  or  where  a  man 
gets  into  the  possession  of  a  house  to  be  let,  without  the  privity 
o{  the  landlord,  and  they  afterwards  enter  into  a  negociation  for 
a  lease,  but  difier  as  to  the  terms  (c).  So  where  one  member 
of  a  firm  is  to  occupy  a  house  of  his  co-partners  during  the  con- 
tinuance of  the  partnership,  and  the  partnership  is  dissolved, 
ejectment  lies  against  the  partner  occupying,  without  a  notice  to 
quit  {d).  And  a  vendee  in  possession,  not  recognised  as  a  tenant, 
and  who  is  in  default  as  purchaser,  may  be  evicted  without 
formal  notice  {e).  Nor  is  any  notice  necessary  from  the  vendee 
to  the  vendor  of  an  estate,  nor  to  any  person  claiming  under  the 
vendor  by  title  subsequent  to  the  purchaser  (/).  Nor  need  a 
fresh  notice  to  quit  be  given  by  a  tenant  who  adversely  holds 
over  for  a  year,  after  he  has  given  notice  to  quit,  provided  the 


R.  295 ;  Parker  v.  ConUabU,  3  Wils. 
94 ;  see  however  Doe  v.  Bradbury y  8 
D.  &R.706;  Aees  ▼.  Perron/,  4  C.  & 
P.  830* 

(ii)  Doe  v.  Smith,  «  T.  R.  436. 

(j)  Antey  827. 

(jf)  The  V.  WatUy  7  T.  R.  83,  85, 
478;  2  Esp.  R.  502,  S.  C. ;  Roe  v. 
Wordy  1  H.  Bla.  97 ;  Benn  ▼.  Eaw 
Inty  10  East,  261. 

(z)  Ante,  328. 

(a)  Doe  d.  Tilt  v.  Stralton,  4  Bing. 


446  ;  1  M.  &  P.  183;  3  C.  &  P.  164. 
(6)  Right  V,  Bawdeuy  3  East,  260; 
BA)e  V.  Prideauxy  10  id.  165. 

(c)  Doe  V.  Quigley,  2  Camp.  505. 

(d)  Doe  d.  Waithman  v.  MileSy  1 
Surk.  R.  181. 

(e)  Doe  d.  Moore  v.  Lawder,  1 
Stark.  R.  308 ;  Doe  d.  Leeson  v.  Sayer, 
3  Camp.  8. 

(f)  Doe  d.  Austin  v.  Cowderoy,  1 
Junst,  793. 
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landlord  accept  double  rent  under  the  statute  (jr).  And  it 
seems  to  be  a  general  rule  that  a  reasonable  demand  of  posses- 
sion, or  perhaps  even  an  entry  on  the  premises  by  the  landlord 
in  the  absence  of  the  tenant  (A),  is  sufficient  to  determine  the 
holding  of  a  mere  tenant  at  will,  as  where  a  party  is  let  into 
possession  under  an  agreement  for  a  lease  (i) ;  or  to  expel  the- 
minister  of  a  dissenting  congregation,  who  had  possession  simply 
in  that  character,  for  the  purposes  of  worship  only  (A). 

Where  a  tenant  sets  his  landlord  at  defiance,  and  disclaims  his 
title,  and  denies  that  he  holds  of  him,  or  attorns  to  some  other 
person,  no  notice  to  quit  need  be  given  (/).  But  in  order  to 
make  a  verbal  or  written  disclaimer  sufficient,  it  must  amount  to 
a  direct  repudiation  of  the  relation  of  landlord  and  tenant ;  or  to 
a  distinct  claim  to  hold  possession  upon  a  ground  wholly  incon- 
sistent with  the  existence  of  that  relation,  which  by  necessary 
implication  is  a  repudiation  of  it.  An  omission  to  acknowledge 
the  landlord  by  requiring  further  information  will  not  be 
enough  (m) ;  nor  will  a  mere  refusal  to  pay  rent  (n).  Thus,  the 
refusal  to  pay  rent  to  a  devisee,  under  a  contested  will,  accom- 
panied with  a  declaration,  that  the  tenant  was  ready  to  pay  the 
party  entitled,  is  not  of  itself  a  sufficient  disclaimer  for  this  pur- 
pose (o).  And  it  seems  that  the  mere  payment  of  rent  to  a  third 
person,  instead  of  the  lessor,  is  not  a  sufficient  disclaimer  to 
render  a  notice  to  quit  unnecessary  (p).  But  where  the  defend- 
ant held  premises  under  a  tenant  for  life,  on  whose  death  pos- 
session was  claimed  and  rent  demanded  by  the  heir-at-law  of  the 
devisor,  whereupon  the  defendant  wrote  to  the  attorney  of  the 
heir-at-law,  stating  that  he  held  as  tenant  to  J*  S.  (the  husband 
of  the  tenant  for  life),  in  right  of  his  wife ;  that  he  had  never 


(g)  Booth  V.  Macfarlane,   1  B.  &  C.  7J8;  see  also  Wtlkifuon  r.  3fa/m, 

Ad.  904.  The  notice  to  entitle  a  land-  2  Tyr.  544.     As  to  expelling  a  pauper 

lord  to  double  rent  must  be  a  valid  from  a  parish  house,  wUdbor  ▼.  JKaim* 

notice  determining  the  tenancy ;  John-  forth,  8  B.  &  C.  4. 

ttoM  V.  Huddlestone,  4  B.  &  C.  929.  (/)  Bui.  N.  P.  96 ;  Doe  d.  William 

(A)  Lppierey,  M'Intosh,  1  P.&D.  v.  Pasquali,  Peake*8  R.  197;  Bower 

629.  V.  Major,  1  B.  &  B.  4. 

(i)  Right  V.  Beardy  IS  East,  210;  (iw)  Doe  d.  Lewis  r.  Cawdor,  1  C, 

Hegan  v.  Johnson,  2  Taunt.  148 ;  Doe  M.  &  R.  398. 

V.  Boulton,  6  M.  &  Selw.  148.    Other  (n)  Per  Parke,  B.,  Doe  d.  Gray  ▼. 

instances,  Adams,  £j.  Srd  ed.  121 ;  Stanton,  1  Mee.  &  W.  703. 

antCt  328.      Under  an   agreement  to  (o)   Williams  v.  PasguaU,  Peake,  R. 

grant  a  lease  to  alien  artificer,  Lapiere  197. 

V.  M'Intosh,  1  P.  &  Dav.  629.  (p)  Id, ;  Doe  d.  DiUon  ▼.  Parker^ 

{k)  Doe  d.  Jones  ▼.  Jones^  10  B.  &  Gow,  R.  180. 
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considered  the  claimant  as  the  landlord  of  the  house ;  that  he 
should  be  ready  to  pay  the  arrears  to  any  person  who  should  be 
proved  to  be  heir-at-law ;  but  that  he  must  decline  taking  upon 
himself  to  decide  upon  the  claim  made  on  him,  without  more 
satisfactory  proof  in  a  legal  manner ;  it  was  held  that  this  letter 
amounted  to  a  disclaimer  of  the  title  of  the  heir-at-law,  and  that 
he  was  not  bound  to  give  a  notice  to  quit  (q).  So  where  a  piec^ 
of  land  was  held  under  a  lease  for  lives,  a  declaration  made  by 
the  tenant  in  possession,  that  he  held  the  premises  as  his  own, 
and  that  he  would  pay  no  rent,  amounts  to  a  disclaimer  (r). 

It  is  obvious  that  a  notice  to  quit  is  unnecessary,  where  the 
tenant  holds  for  a  fixed  and  limited  period,  or  until  a  certain 
event  occurs  (5). 

2.  By  whom  given. — The  notice  to  be  good,  ought  to  be 
binding  on  all  the  parties  concerned  at  the  time  it  was  given,  and 
not  to  depend  for  its  validity  in  part  upon  any  subsequent  recog- 
nition of  one  of  them  ;  because  the  tenant  is  to  act  upon  the 
notice  at  the  time,  and  therefore  it  should  be  such  as  he  may  act 
upon  with  security  (^).  Therefore  where  a  notice  to  quit  is 
given  by  the  agent  of  a  landlord,  it  seems  that  the  agent  ought  to 
have  authority  to  give  it  at  the  time  it  begins  to  operate,  and 
that  a  subsequent  recognition  of  the  authority  of  the  agent  will 
not  render  the  notice  valid ;  at  least  a  notice  to  quit  given  by  an 
agent  of  the  landlord's  agent,  is  invalid,  unless  given  by  the 
landlord's  prior  authority,  or  subsequently  recognised  by  him  (u). 
But  assuming  that  a  subsequent  recognition  of  the  authority  of 
the  agent  can  be  sufficient  for  this  purpose  (jr),  the  bringing  an 
ejectment  is  not  a  sufficient  recognition ;  because  the  recognition 
should  at  all  events  take  place  before  the  day  of  demise  laid  in 
the  declaration  (y). 

In  Doe  d,  Aslin  v.  Summersett  (z)  it  was  decided  that  a  notice 


(g)  Doe  d.  Cahert  v.  Frowd,  1  M. 
&  P.  480;  4  Bing.  557,  S.  C;  Doe 
d.  Cheese  v.  Creed,  2  M.  &  P.  6*8;  5 
Bing.  327,  S.  C;  Doe  d.  Clun  v. 
Clarke^  Peake'a  Addl.  C.  239;  see 
Doe  d.  Grubb  v.  Grubb,  10  B.  &  C. 
816. 

(r)  Doe  d.  Phipps  v.  Gowen,  1  Ju- 
rist, 794. 

($)  Cobb  V.  Stokei,  8  East,  358; 
JMeuenger  v.  Arvutrong,  1  T.  R.  54. 

(t)  Per  Lawrence,  J.,  Bight  d. 
Fishtr  V.  CuthtU,  b  East,  499 ;  Adams 


Ej.Srd  ed.  125. 

(u)  Doe  d.  Rhodes  v.  RobinMon^  4 
Scott,  396 ;  3  Bing.  N.  C.  677,  S.  C. 

(or)  See  in  general, an/e,  17, 212,213. 

(v)  Doe^.  Mann  v.  Warlten,  10 
B.  &  C.  626 ;  Doe  d.  Rhodes  ▼.  Ro- 
binson,  3  Bing.  N.  C.  677;  4  Scott, 
396 ;  1  Jurist,  356,  S.  C. 

(g)  1  B.&  Ad.  135.  See  GoodtUle 
V.  Woodward,  3  B.  &  Aid.  689.  Tbe 
decision  in  the  latter  case  seems  to  be 
correct ;  but  the  reasons  for  it,  as  ex- 
pressed in  the  report,  appear  to  be 
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to  quit,  signed  by  one  of  several  ;ozra^  tenants,  on  behalf  of  himself 
and  others^  will  determine  a  tenancy  from  year  to  year  as  to  all. 
Lord  Tenterden,  in  delivering  the  judgment  of  the  court,  observed, 
"  Two  grounds  were  insisted  upon  by  the  lessors  of  the  plaintiff: 
one,  that  the  adoption  of  this  notice  by  the  other  lessor  of  the 
plaintiff,  made  it  of  the  same  validity  as  if  it  had  been  signed 
by  both  of  them ;  the  other,  that  without  any  such  adoption,  a 
notice  to  quit  by  one  of  the  joint  tenants  puts  an  end  to  the  te- 
nancy as  to  both :  and  we  are  of  opinion  that  the  latter  ground 
is  right.     When  joint  tenants  join  in  a  lease,  each  demises  his 
own  share  (a) ;  and  each  may  put  an  end  to  that  demise  as  far  as 
it  operates  upon  his  own  share,  whether  his  companions  will  join 
with  him  in  putting  an  end  to  the  whole  lease  or  not;  Doeg 
Lessee  of  Whayman  v.  Chaplin  (b) ;  so  that  upon  the  notice  to 
quit  in  this  case,  no  doubt  a  third  might  have  been  recovered, 
had  there  been  a  separate  demise.     But  though  upon  a  joint 
lease  by  joint  tenants  each  demises  his  own  share,  this  is  not 
the  only  operation  of  such  a  lease.    Joint  tenants  are  seised,  not 
only  of  their  respective  shares  per  my,  but  also  of  the  entirety 
per  tout  (c).    The  rent  reserved  will  enure  jointly  to  all  the 
lessors  (d) ;  and  if  any  of  them  die,  the  lessee  shall  hold  the 
whole  as  tenant  to  the  survivors.     Upon  a  joint  demise  by  joint 
tenants  upon  a  tenancy  from  year  to  year,  the  true  character  of 
the  tenancy  is  this — not  that  the  tenant  holds  of  each  the  share 
of  each,  so  long  as  he  and  each  shall  please,  but  that  he  holds 
the  whole  of  all,  so  long  as  he  and  all  shall  please  ;  and  as  soon 
as  any  one  of  the  joint  tenants  gives  a  notice  to  quit,  he  effectu- 
ally puts  an  end  to  that  tenancy ;  the  tenant  has  a  right  upon 
such  a  notice  to  give  up  the  whole,  and  unless  he  comes  to  a 
new  arrangement  with  the  other  joint  tenants  as  to  their  shares, 
he  is  compellable  so  to  do.     The  hardship  upon  the  tenant,  if 
he  were  not  entitled  to  treat  a  notice  from  one  as  putting  an  end 
to  the  tenancy  as  to  the  whole,  is  obvious ;  for  however  willing 
a  man  might  be  to  be  sole  tenant  of  an  estate,  it  is  not  very 
likely  he  should  be  willing  to  hold  undivided  shares  of  it ;  and  if 
upon  such  a  notice  the  tenant  is  entitled  to  treat  it  as  putting  an 


unfounded.     See  Doe  v.  Summerset t,  (a)  Co.  Lit.  186  a, 

and  per  Parke,  J.,  in  Doe  v.  Warlters,  (b)  3  Taunt.  ISO. 

10  B.  &  C.  6S4 ;  Adams,  £j.  3rd  ed.  (c)  Lit.  sec.  288. 

126,  note  (6).  (rf)  Co.  Lit.  47  a,  192  <i,  214  a. 
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end  to  the  tenancy  as  to  the  whole^  the  other  joint  tenant  must 
have  the  same  right.  It  cannot  be  optional  on  one  side,  and  on 
one  side  only.  It  is  certainly  true  that  in  I>oe  v«  Chaplin  {e), 
upon  a  notice  to  quit  from  three  joint  tenants  out  of  four,  where 
there  were  separate  demises  from  each  joint  tenant,  the  court 
gave  it  as  their  opinion,  that  the  lessors  of  the  plaintiOf  had  a 
right  to  recover  three  fourths ;  but  it  was  not  necessary  for  the 
court  to  decide  there  as  to  the  remaining  fourth,  for  the  plaintiff 
had  recovered  nothing,  the  jury  had  found  for  the  defendant,  and 
the  court  was  only  granting  a  new  trial." 

It  appears,  therefore,  that  if  landlords  be  joint  tenants,  a 
notice  to  quit  from  one  of  them  only,  even  though  he  do  not 
profess  to  give  the  notice  for  the  others,  will  determine  the 
tenancy  as  to  the  whole  of  the  premises.  At  all  events  where 
the  landlords  are  partners  in  trade,  a  notice  in  the  names  of  all, 
signed  by  one,  is  sufficient.  In  such  case  an  authority  from  the 
other  partners  to  give  the  notice,  may  be  (if  necessary)  presumed, 
and  the  tenant  has  a  notice  which  he  can  safely  act  upon  (/). 

Where  a  lease  contained  a  proviso,  that  in  case  either  the  land- 
lord or  tenant,  or  their  respective  heirs  and  executors,  wished  to 
determine  it  at  the  end  of  the  first  fourteen  years,  and  should 
give  six  months'  notice  in  writing,  **  under  his  or  their  respective 
hands,''  the  term  should  cease ;  it  was  held,  that  a  notice  to  quit, 
signed  by  two  only  of  three  executors  of  the  original  lessor,  to 
whom  he  had  bequeathed  the  freehold  as  joint  tenants,  express- 
ing the  notice  to  be  given  on  behalf  of  themselves  and  the  third 
executor,  was  not  a  sufficient  compliance  with  the  terms  of  the 
proviso,  and  was  therefore  inoperative,  although  the  latter  sub- 
sequently recognised  such  notice  (^).  And  a  notice  to  quit 
given  to  a  tenant  of  lands,  originally  devised  to  the  rector  and 
churchwardens  of  a  parish  and  their  successors,  in  trust,  signed 
by  the  rector  and  churchwardens,  requiring  him  to  deliver  up  the 
premises  "  to  the  rector  and  churchwardens  far  the  time  being^'* 
18  ill  (A). 

It  is  scarcely  necessary  to  observe,  that  the  notice  to  quit  must 

(e)  3  Taunt.  190.  149,  S.  C.    Observed  upon  by  Lord 

(f)  Doe  d.  Elliot  v.  HulmCf  2  M.     Tenterden,  C.  J.,  in  Doe  v.  Summer- 
At  U.  433.  sett,  1  B.  &  Ad.  t4l. 

(g)  Right  d.  Fiiher  v.   Cuthell,  5         (A)    Doe  d.  Brooh  v.  Fairchugh,  6 
East,  491 ;  3  Smith,  83;  and  5  Esp.     M.  &  Sel.  40. 
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be  given  by  the  person  who  is  at  the  time,  in  legal  contemplation, 
the  landlord  of  the  tenant  in  possession  (i). 

If  the  tenant  took  the  premises  from  ^.^  a  notice  from  the 
latter  only  is  sufficient,  although  A.  subsequently  entered  into 
partnership  with  B.,  and  the  receipts  for  rent  were  given  in  their 
joint  names ;  provided  there  be  no  evidence  of  B.  having  ac- 
quired any  legal  interest  by  a  transfer  from  A.  (j).  The  steward 
of  a  corporation  is  a  sufficient  agent  to  give  a  notice  to  quit  cor- 
porate lands,  although  he  have  no  power  to  that  effect  under  the 
corporate  seal  (A).  And  a  receiver  appointed  by  the  Court  of 
Chancery  with  power  to  let  lands  may  also  give  notice  to  quit 
them  (/).  But  a  mere  receiver  of  rents,  as  such,  appears  not  to 
have  a  sufficient  authority  to  give  the  notice  (m),  though  a  prior 
authority  or  a  subsequent  recognition  by  the  landlord  might 
render  the  notice  valid  (n). 

S.  To  whom  given* — ^The  notice  to  quit  should  be  served  by 
the  landlord  upon  the  party  who  is  his  tenant,  either  personally, 
upon  or  off*  the  premises ;  or  by  leaving  it  with  the  tenant's  wife 
or  servant  at  the  usual  place  of  abode  of  such  tenant  (o).  And 
it  seems  that  where  tiie  wife  or  servant  of  the  tenant  is  served 
upon  the  premises,  the  notice  is  absolutely  sufficient ;  although 
it  be  proved  that  in  fact  the  notice  did  not  reach  the  tenant  (p). 
Notice  to  the  widow  of  the  late  tenant  is  primd  facie  sufficient, 
if  she  continue  the  occupation,  and  it  be  not  proved  that  another 
person  is  legally  the  personal  representative  (q).  And  where  A. 
had  been  tenant  of  the  premises,  and  upon  his  leaving  them  B. 
took  possession,  it  was  held  that,  in  the  absence  of  any  evidence 
to  the  contrary,  it  might  be  presumed  that  he  came  in  as  assignee 
of  A.,  although  he  never  paid  rent ;  and  that  a  notice  to  quit, 
given  to  jB.,  was  sufficient  (r).  If  there  be  several  tenants,  or 
several  landlords,  the  notice  should  be  addressed  to  all,  but  may 


(i)  BrawUy  v.  Wade,  M'Clel.  664. 

ij)  Doe  V.  Baker,  8  Taunt  241. 

(Jlc)  Roe  d.  Dean  of  Rochester  v. 
Pierce,  2  Camp.  96 ;  Doe  v.  Fillis,  2 
Chit.  R.  170;  ante,  276,  277. 

(/)  Wilkinson  v.  CalUy,  Burr.  2694; 
Doe  d.  MarsQck  v.  Read,  12  East,  57, 
61  ;  ante,  215,  note  (d), 

(m)  See  per  Parke,  J.,  Doe  d.  Mann 
V.  Warllers,  10  B  &  C.  693. 

(n)  Doe  d.  Rhodes  v.  Robinson,  3 
Bing.  N.  C.  677 ;  4  Scott,  396. 


(o)  Jones  d.  Griffiths  v.  Marsh,  4  T. 
R.  464  ;  Doe  v.  Lxtcas,  5  Esp.  R.  153; 
Ad.  Ej.  dd  ed.  130,  131,  132. 

(  p)  Doe  d.  Neville  v.  Dunbar y  M. 
&  Mai.  10. 

{q)  Rees  d.  Mears  v.  Perrot,  4  C.  & 
P.  230 ;  Doe  v.  Skirrow,  2  Nev.  &  P. 
123;  7  Ad.  &  E.  157,  S.C. 

(r)  Doe  d.  Morris  v.  WiUiams,  9 
D.  &  R.  30 ;  6  B.  &  C.  41,  S.  C. ; 
Roe  d.  Blair  v.  Street,  2  Ad.  &  E.  329. 
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be  served  upon  one  of  them  (s).  However,  the  landlord  need 
not,  in  giving  notice,  regard  any  under-tenants  of  the  party  to 
whom  he  let  the  premises  {t). 

4.  When  the  notice  should  expire. — The  general  rule  is,  that 
the  notice  should  be  given  half  a  year{u)  before  the  expiration 
of  the  current  year  of  the  tenancy ;  and  should  expire  with  such 
current  year,  that  is,  at  a  period  of  the  year  corresponding  with 
that  at  which  the  tenancy  commenced.  ' 

A  tenancy  from  year  to  year  may  be  determined  at  the  end  of 
the  first  year  by  a  six  months'  notice  to  quit  {x). 

The  presumption  of  law  is,  that  the  tenancy  commenced  when 
the  tenant  entered  on  the  premises,  although  he  took  possession 
in  the  middle  of  the  usual  quarter  days  (y).  But  if  a  tenant 
enter  in  the  middle  of  a  quarter,  and  afterwards  pay  a  proportion 
of  the  rent  to  the  beginning  of  the  succeeding  regular  quarter 
day,  {Chr%8tmas)y  from  which  time  he  pays  half  yearly,  it  shall 
be  presumed  that  his  tenancy  began  from  Christmas-day  (z). 
But  where  the  tenant  entered  in  the  middle  of  a  quarter,  upon 
an  agreement  "  to  pay  rent  quarterly  and  for  the  half  quarter,"  it 
was  left  to  the  jury  whether  the  party  was  tenant  from  the  quar- 
ter day  previous  to  the  time  of  entry,  or  from  the  succeeding 
quarter  day :  and  under  the  direction  of  Lord  JSUenborough, 
C.  J.,  the  jury  found  that  the  tenancy  commenced  with  the  pre^ 
ceding  quarter  day  (a). 

Where  the  premises  are  taken  under  an  agreement,  by  which 
'*  the  tenant  is  always  subject  to  quit  at  three  months'  notice,'' 
this  constitutes  a  quarterly  tenancy,  which  may  be  determined 
by  a  three  months'  notice  to  quit,  expiring  at  the  end  of  any 
quarter  from  the  time  of  his  entry  (b).  And  if  premises  be  taken 
'^  by  the  month,"  a  month's  notice  to  quit  is  sufficient  (c).  So, 
if  there  be  a  demise  ''  for  one  year^  and  then  to  continue  tenant 
afterwards,  and  quit  at  a  quarter's  notice,"  a  quarter's  notice 


(f)  Doe  d.  Lord  Bradford  v.  Wat- 
kins,  7  East,  551 ;  Doe  d.  Lord  Ma- 
coring  V. ,  5  Esp.  196. 

(0  Roe  V.  Wigg,  2  New  R.  330 ; 
Pleasant  v.  Watkim,  14  East,  334. 

(u)  Anley  540,  and  note  {q) ;  John- 
sione  ▼.  Huddlettone,  4  B.  &  C.  993 ; 
7  D.  &  R.  411,  S.  C. 

(x)  Doe  d.  Hogg  Y.  Taylor,  1  Ju- 
rist, 960. 


(y)  Kemp  v.  Derrett,  3  Camp.  510. 

(2)  Doe  d.  Holcomb  v.  Johnson,  6 
Esp.  R.  10;  Doe  v.  Stapleton,  3  C.  & 
P.  276. 

(a)  Doe  d.  Wadmere  v.  Gehoyn,  H. 
T.  47  Geo.  3,  MS.;  Adams,  £j.  3d 
ed.  145. 

{b)  Kemp  v.  Derrett,  3  Camp.  510, 
511.  ^ 

(c)  Doe  Y.  HazeU,  1  Esp.  R.  94. 
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ending  at  any  quarter  after  the  first  year  would  suffice  (^f). 
But  on  the  letting  of  a  house  **  from  year  to  year,  to  quit  at  a 
quarter's  notice,"  such  notice  must  expire  at  the  period  of  the 
year  at  which  the  tenancy  commenced  (e). 

If  a  house  be  taken  ^'  at  twelve  months  certain^  and  six 
months'  notice  to  quit  afterwards/'  the  tenancy  may  be  deter* 
mined  by  six  months'  notice  to  quit,  expiring  at  the  end  of  the 
first  year  (/). 

The  mere  circumstance  of  rent  being  reserved  quarterly  does 
not,  in  the  case  of  a  house  or  land,  evidence  an  agreement  that  a 
quarter's  notice  should  be  sufficient  (g). 

Where  a  farm  and  lands  are  demised  together,  but  the  tenant 
is  to  enter  upon  one  part  of  the  premises  at  one  period  and  upon 
the  remainder  at  another  time,  the  notice  to  quit  must  expire  in 
reference  to  the  time  of  entry  on  the  more  substantial  or  material 
part  of  the  premises,  regard  being  had  to  the  custom  of  the 
country,  or  the  relative  value  and  importance  of  the  dififerent 
parts  of  the  premises  (A). 

We  have  before  observed,  that  if  an  implied  tenancy  be  ere* 
ated  by  occupation,  &c.,  under  an  agreement  for  a  lease,  the  te- 
nancy absolutely  ends  when  the  term  would  have  expired  had 
the  lease  been  granted  (f).  It  seems  that  if  a  tenant  hold  over 
after  the  expiration  of  a  lease,  and  a  yearly  tenancy  be  impliedly 
agreed  upon,  such  tenancy  is  determinable  by  notice  ending  at 
the  period  of  the  year  when  the  lease  expired,  not  the  time  of 
entry  by  virtue  thereof  (A).  And  though  a  parol  lease  be  void 
by  the  statute  of  frauds  as  to  its  duration,  yet  its  terms  may  re- 
gulate a  notice  to  quit  the  premises,  in  regard  to  the  expiration 
of  such  notice  (/). 

The  notice  need  not  name  the  day  the  tenant  is  to  quit ;  but 
if  a  day  be  mentioned,  the  exact  day  the  tenancy  originally  comr 
menced,  not  the  day  of  its  conclusion,  should  be  stated  (m). 


{d)  Per  Chambre,  J.,  in  Doe  v. 
Donown,  1  Taunt.  557,  558. 

(e)  Doev.  Donovan^  2  Camp.  78; 

1  Taunt,  555,  S.  C. 

(f)  Thompson  v.  Maberlj/^  2  Camp. 
573.  See  Wilson  ▼.  Abbott,  3  B.  & 
C.  90,  per  Abbott,  C.  J. 

(g)  Shirley  v.  Newman^  1  £sp.  R. 
266. 

(h)  Doe  d.  Strickland  v.  Spence,  6 
EaBt,  120;  Doed.  Dagget  ▼.  Snawderiy 

2  Bla.  R.  1224;  Doe  d.  Bradford  v. 


Watkifu,  7  East,  551 ;  Doe  d.  Heapy 
V.  Hotoard,  1 1  East,  498 ;  Adams,  £j. 
Sd  ed.  146 ;  Doe  d.  Williana  y.-Smith, 

5  Ad.  &  E.  350. 

(i)  ^n^e,  319,  341. 

(k)  See  Adams,  £j.  3d  ed.  142, 143, 
144. 

(0  Id. ;  Doe  d.  Rigge  v.  Bell,  5 
T.  R.  47 1 ;  Doe  d.  Feacock  v.  Raffan, 

6  F^sp.  R.  4 ;  and  ante,  319. 

(m)  Doe  d.  Spicer  v.  Lea,  11  East, 
312.     As  if  the  tenancy  began  on 
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Where  the  tenant  entered  on  or  before  Old  Michaelmas,  the 
notice  to  quit  should  expire  at  Old  Michaelmas;  but  in  such 
case  a  general  notice  to  quit  "  at  Michaelmas''  will  suffice  and 
may  be  explained  (n). 

If  a  tenant  inform  his  landlord  that  the  tenancy  began  at  a 
particular  time,  and  the  landlord  act  on  such  information  (o) ;  or 
if  the  tenant  be  personally  served  with  a  notice  to  quit,  and  do 
not,  after  reading  it,  object  to  the  time  he  is  thereby  required  to 
resign  possession,  it  will  be  presumed  against  him  that  the  notice 
IS  correct  in  that  respect  ( p).  And  if  a  landlord  do  not  dissent 
to  a  notice,  and  receive  rent  to  the  time  the  tenant  quitted,  ac- 
cording to  its  terms  {q\  it  shall  be  assumed  that  such  notice  is 
regular.  But  such  presumption  may  be  rebutted.  And  we  have 
seen  that  if  a  notice  to  quit  be  given  verbally,  or  in  writing  (r), 
and  be  irregular  in  regard  to  its  expiration,  a  verbal  assent  to  it 
will  be  insufficient  to  render  it  valid ;  and  the  tenancy  will  still 
in  law  continue,  unless  there  be  a  surrender  by  operation  of  law, 
by  the  tenant  quitting,  and  the  landlord  receiving  possession,  or 
reletting,  &c.  («)• 

In  the  ordinary  case  of  a  weekly  or  monthly  tenancy  of  lodg- 
ings or  furnished  apartments,  a  notice  to  quit  does  not  seem  to 
be  implied  as  a  part  of  the  contract,  and  is  unnecessary,  unless 
there  be  an  express  agreement  between  the  parties  providing  for 
such  notice,  or  an  usage  which  renders  it  requisite  (0-  And 
where  such  notice  is  required,  if  the  lodgings  were  taken  by  the 
week,  month,  or  quarter,  a  current  week*s,  month's,  or  quarter's 
notice  will  suffice  (v).     But  the  fear  or  suspicion  (however  well 


Lady- day,  the  notice  shoald  be  to  quit 
on  that  Hay,  not  on  the  24th  or  26th 
March,  &c.  A  general  notice  to  quit 
**  at  the  end  of  the  current  year  of  the 
tenancy/'  &c.,  suffices;  Doe  d.  Phil^ 
lijM  T.  Butler,  2  Esp.  R.  589;  Boe  d. 
Campbell  ▼.  Scoit,  6  Bing.  362 ;  4  M. 
&  P.  20 ;  Adams,  Ej.  dd  ed.  142 ;  id. 
Appendix,  Nos.  1,  2,  3. 

(fi)  Furleyw,  Wood,  1  Esp.  R.  198; 
Doe  d.  Uinde  v.  Vince,  2  Camp.  256 ; 
Doe  d.  Hall  v.  Benson,  4  fi.  &  Aid. 
589  ;  Denn  v.  Walker,  Peake*s  Addl. 
C.  1 94.  As  to  parol  evidence,  &c.,  on 
this  subject,  an/e,  103. 

(o)  Doe  d.  Eyre  ▼.  Lamhley^  2  Esp. 
R.  635. 

(p)  Thomas  ▼.  Thomas,  2  Camp. 


647;  Doe  v.  Forster,  13  East,  405, 
407;  Doe  v.  Biggs,  2  Taunt  109; 
sedgtutre,  and  see  Oakapple  d.  Green 
V.  Coperess,  4  Term  Rep.  360. 

(q)  Shirley  ▼.  Newman,  1  Esp.  R. 
266. 

(r)  Doe  d.  Mvrrell  v.  Milward,  3 
Mee  &  W.  332;  ante,  331;  WeddaU 
V.  Capes,  1  Mee.  &  W.  50,  overruling 
Aldenhurgh  v.  People,  6  Car.  &  P.  212. 
(s)  Ante,  329,  331 ;  and  Johnstone  v. 
Huddleston,  4  &  &  C.  922 ;  7  D.  & 
R.4n,  S.  C. 

(/)  Huffnell  V.  Armistead,  7  Car.  & 
P.  56 ;  ante,  340. 

(tt)  See  Doe  d.  Parry  v.  Hazell,  1 
Esp.  R.  94 ;  Doe  d.  Campbell  v.  Scott, 
4  M.  &  P.  20;  6  Bing.  362;  Wilson 
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founded)  of  a  tenant  of  lodgings,  that  his  goods  may  be  seized 
for  his  landlord's  rent,  will  be  no  justification  to  his  quitting 
without  notice,  if  a  notice  is  requisite  to  determine  his  te- 
nancy (x). 

The  evidence  in  support  of  the  validity  of  the  notice  in  respect 
of  its  termination  must  be  distinct,  and  fix  the  exact  day  of  entry: 
the  statement  of  the  witness,  *'  that  he  guessed  the  tenant  entered 
about  a  Tuesday  or  Wednesday,  but  did  not  recollect  which,"  is 
insufficient  ( y). 

5.  Farm  and  effect  of  notice  in  other  respects,  and  how  waived. 
— The  notice  may  be  verbal  or  in  writing  (z) ;  unless  a  written 
notice  be  required  by  the  forms  of  the  demise  (a). 

There  must  be  a  reasonable  degree  of  certainty  in  regard  to 
the  description  of  the  premises ;  the  time  of  quitting,  &c.  (b) ; 
without  giving  the  tenant  an  optional  power  to  quit  or  continue 
tenant  (o).  But  it  is  not  required  that  a  notice  should  be  worded 
with  the  accuracy  of  a  plea  (d).  Nor  need  it  state  the  day  on 
which  the  tenant  is  to  quit,  but  a  notice  to  quit  at  the  end  of  a 
current  half  year  is  sufficient  (e). 

The  general  rule  is,  that  a  notice  to  quit  part  only  of  premises 
let  together,  is  bad  (/)•  Where  a  house,  lands,  and  tithes,  were 
held  under  a  parol  demise,  at  a  joint  rent,  it  was  held  that  a 
notice  to  quit  ^'  the  house,  lands,  and  premises,  with  the  appur- 
tenances," included  the  tithes,  and  was  sufficient  ( jr). 

The  effect  of  the  notice  to  quit,  when  valid,  is  to  destroy  the 
tenant's  (and  his  undertenant's)  legal  right  of  possession,  and  to 
vest  it  in  the  landlord.    The  landlord  will  not  subject  himself  to 


T.Abbott,  3  B.  &C.  89;  anteyS47; 
Adams,  £j.  3d  ed.  t40 ;  Woodf.  by 
Harrison,  189. 

(x)  Rickett  v.  Tullick,  6  C.  &P.  66. 

(y)  Doe  V.  BtMley,  5  C.  &  P.  67. 

(z)  Doed.  LordAfacarineyr.  Crick, 
5  Esp.  R.  196;  Doe  y.  Johnston,  1 
M'Clel.  &  Y.  143,  147 ;  Doe  d.  Dean 
of' Bockester  v.  Pierce,  2  Camp.  96. 

(a)  Legg  d.  Scott  v.  Benton,  Willes, 
R.  47.  And  a  written  demand  is  ne- 
cessary under  4  Geo.  2,  c.  22,  s.  I,  in 
order  to  recover  double  value,  if  the 
tenant  hold  over  after  the  landlord's 
notice :  aliter  to  recover  double  rent 
on  11  Geo.  2,  c.  19,  s.  18.  See  Tim- 
mint  V.  Rawlimon,  3  Burr.  1607; 
Johnston  v.  HudcUeston,  4  B.  &  C. 
922;  7D.  &R.  411,  S.  C. 


(6)  Adams,  £j.  3d  ed.  133,  134, 
135 ;  Woodf.  by  Harrison,  272. 

(c)  Doe  d.  Matthews  v.  Jackson^ 
Dougl.  175.  But  a  threat  *<  to  take 
immediate  measures  to  recover  posses- 
sion, if  you  do  not  pay  what  you  owe 
me,"  seems  to  be  a  good  notice  to  de- 
termine a  tenancy  at  will,  if  the  terms 
be  not  accepted.  See  Doe  d.  Price  ▼. 
Price,  9  Bing.  356;  2  M.  &  Sc.  464, 
S.C. 

{d)  Per  Patteson,  J.,  Doe  d.  Wil- 
liams v.  Street,  5  Ad.  &  £.  353. 

(e)  Ante,  348,  note  (m). 

(f)  Doe  d.  Rodd  v.  Archer,  14 
East,  245. 

(g)  Doe  d.  Morgan  v.  Church,  3 
Camp.  71. 
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an  action  of  trespass  at  the  suit  of  the  tenant,  (although  he  may 
be  liable  to  an  indictment,)  if  he  forcibly  retake  possession,  on 
the  tenant  quitting  and  locking  up  the  premises,  at  the  end  of 
the  tenancy  (A) ;  though  it  would  be  otherwise  if  the  tenant  or  his 
family  remain  in  actual  occupation  of  the  premises  (t). 

The  landlord's  means  of  recovering  possession  of  premises 
after  the  determination  of  certain  tenancies  are  greatly  facilitated 
by  a  late  statute  (A),  which  enacts,  '^  That  from  and  after  the 
passing  of  this  act,  when  and  so  soon  as  the  term  or  interest  of 
the  tenant  of  any  house,  ]and»  or  other  corporeal  hereditaments 
held  by  him  at  will  or  for  any  term  not  exceeding  seven  years, 
either  without  being  liable  to  the  payment  of  any  rent,  or  at  a 
rent  not  exceeding  the  rate  of  twenty  pounds  a  year,  and  upon 
which  no  fine  shall  have  been  reserved  or  made  payable,  shall 
have  ended,  or  shall  have  been  duly  determined  by  a  legal  notice 
to  quit  or  otherwise,  and  such  tenant  or  (if  such  tenant  do  not 
actually  occupy  the  premises,  or  only  occupy  a  part  thereof,)  any 
person  by  whom  the  same  or  any  part  thereof  shall  be  then  ac- 
tually occupied  shall  neglect  or  refuse  to  quit  and  deliver  up 
possession  of  the  premises  or  of  such  part  thereof  respectively, 
it  shall  be  lawful  for  the  landlord  of  the  said  premises  or  his 
agent  to  cause  the  person  so  neglecting  or  refusing  to  quit  and 
deliver  up  possession  to  be  served  (in  the  manner  herein-after 
mentioned)  with  a  written  notice,  in  the  form  set  forth  in  the 
schedule  to  this  act,  signed  by  the  said  landlord  or  his  agent,  of 
his  intention  to  proceed  to  recover  possession  under  the  autho- 
rity and  according  to  the  mode  prescribed  in  this  act ;  and  if 
the  tenant  or  occupier  shall  not  thereupon  appear  at  the  time  and 
place  appointed,  and  show  to  the  satisfaction  of  the  justices 
herein-after  mentioned  reasonable  cause  why  possession  should 
not  be  given  under  the  provisions  of  this  act,  and  shall  still 
neglect  or  refuse  to  deliver  up  possession  of  the  premises  or  of 
such  part  thereof  of  which  he  is  then  in  possession  to  the  said 
landlord  or  his  agent,  it  shall  be  lawful  for  such  landlord  or 
agent  to  give  to  such  justices  proof  of  the  holding  and  of  the 
end  or  other  determination  of  the  tenancy,  with  the  time  or 
manner  thereof,  and  where  the  title  of  the  landlord  has  accrued 

(A)  Turner  ▼.  MeymoU,   7  Moore,  (i)  Hilkrv  v.  Gtgf,  6  C.  &  P.  284 ; 

574;  1  Bing.  158,  S.  C. :  Taunton  v.  Newton  v.  Barland,  S  Jurist,  350. 

G*j/flr,  7  T.  R.  471 ;  Lacey  v.  Lear,  (k)  1  &  2  Vict  c  74,  s.  1. 
Peake's  Addl.  C.  310. 
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since  the  letting  of  the  premises,  the  right  by  which  he  claims 
the  possession,  and  upon  proof  of  service  of  the  notice,  and  of 
the  neglect  or  refusal  of  the  tenant  or  occupier,  as  the  case  may 
be,  it  shall  be  lawful  for  the  justices  acting  for  the  district,  divi- 
sion, or  place  within  which  the  said  premises  or  any  part  thereof 
shall  be  situate,  in  petty  sessions  assembled,  or  any  two  of  them, 
to  issue  a  warrant  under  their  hands  and  seals  to  the  constables 
and  peace  officers  of  the  district,  division,  or  place,  within  which 
the  said  premises  or  any  part  thereof  shall  be  situate,  command- 
ing them,  within  a  period  to  be  therein  named,  not  less  than 
twenty-one  nor  more  than  thirty  clear  days  from  the  date  of 
such  warrant,  to  enter  (by  force  if  needful)  into  the  premises^ 
and  give  possession  of  the  same  to  such  landlord  or  agent:  pro- 
vided always,  that  entry  upon  any  such  warrant  shall  not  be 
made  on  a  Sunday ^  Good  Friday y  or  Christmas  day,  or  at  any 
time  except  between  the  hours  of  nine  in  the  morning  and  four 
in  the  afternoon :  provided  also,  that  nothing  herein  contained 
shall  be  deemed  to  protect  any  person  on  whose  application  and 
to  whom  any  such  warrant  shall  be  granted  from  any  action 
which  may  be  brought  against  him  by  any  such  tenant  or  occu- 
pier, for  or  in  respect  of  such  entry  and  taking  possession,  where 
such  person  had  not  at  the  time  of  granting  the  same  lawful 
right  to  the  possession  of  the  same  premises  ;  provided  also,  that 
nothing  herein  contained  shall  affect  any  rights  to  which  any 
person  may  be  entitled  as  outgoing  tenant  by  the  custom  of  the 
country  or  otherwise." 

The  efiect  of  a  notice  to  quit  may  be  destroyed  by  acts  of  the 
landlord,  inconsistent  with  the  notion  that  the  relation  of  land- 
lord and  tenant  was  decided  by  the  notice,  and  which  amount  to 
a  waiver  of  it.  The  effects  of  such  acts  is  however  a  question 
for  the  consideration  of  a  jury  (/).  As  if  a  landlord  receive 
rent  qtid  rent,  which  accrued  due  after  the  expiration  of  the 
notice,  such  receipt,  in  the  absence  of  circumstances  disproving 
an  intention  to  abandon  the  notice,  will  amount  to  an  admission 
that  the  tenancy  continues  (m).  But  a  distress  for  rent  made 
upon  premises  after  the  expiration  of  a  notice  to  quit,  operates 
as  ati  absolute  waiver  of  such  notice.     A  second  notice  to  quit 


(/)  Jonesy.  Shean,  A  Ad.  &  £.  8S9;     243 ;  Doe  d.  Ash  v.  Calvert,  2  Camp. 
ante,  325.  387 ;  Goodright  d.  Charter  v.   Cord- 

{m)  Docd.  Cherry  V.  fiaf<en,Cowp.     went,  6  T.  R.  219. 
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willy  in  general^  be  construed  as  a  mere  demand  of  possession! 
and  not  as  a  waiver  of  the  former  notice ;  especially  where 
an  ejectment  is  simultaneously  brought  (o);  or  the  notice  re- 
quires the  party  "  to  quit  the  premises  you  now  hold  of  me 
within  fourteen  days^  or  I  will  insist  upon  double  value  (p) ;  or, 
"  to  quit  the  premises  you  now  hold  under  me,  your  term  therein 
having  hng  rince  expired  (q).*'  But  a  tenant  who,  having  given 
a  valid  (r)  notice  to  quit,  holds  over  for  a  year,  paying  double 
rent  under  11  Geo.  II.  c.  19,  s.  18,  may  quit  at  the  end  of  such 
year  without  giving  a  fresh  notice  to  quit  («). 


Sthly.  Of  Fixtures, 

The  law  of  fixtures,  which  are  a  peculiar  species  of  property, 
has  not  any  immediate  or  necessary  connection  with  the  law  of 
contracts.  But  fixtures  very  frequently  become  the  subject  of 
express  agreement,  especially  between  landlord  and  tenant ;  and 
the  constant  occurrence  of  questions  respecting  them  will  form  a 
sufficient  excuse  for  a  brief  notice  of  the  subject  in  the  following 
order : — 

1.  Of  Fixtures  in  general. 

2»  As  between  Landlord  and  Tenant 

1.  Independently  of  Contract. 

2.  By  Contract. 

3.  As  between  out-going  and  in-coming  Tenants. 

I.  In  general. — The  term  "  fixtures  "(^J  is  often  used  indiscri- 
minately, and  perhaps  incorrectly,  in  allusion,  as  well  to  those 


(o)  Doe  d.  WUliajnt  v.  Humphreys, 
2  Eiut,  S36.  But  a  notice  to  quit  at 
a  future  time  land  "  you  now  rent  or 
hold,  &c.,  under  me/'  &c.,  is  in  gene- 
ral per  $e  an  acknowledgment  of  a 
tenancy ;  Burton  v.  Corley,  M'Clel. 
fc  Y.  S78;  Doe  v.  MUler,  2  C.  &  P. 
348 ;  Doe  d.  Brierfy  v.  Palmer,  16 
East,  53 ;  ante^  328,  note  (i). 

(p)  Doe  d.  Digby  v.  Steel,  3  Camp. 
115,  117;  S.  C,  Adams,  £j.  3d  ed. 
151. 

(9)  Doe  A.  Codully.  lagUs,  3  Taunt 
54. 

(r)  Johnttone  t.  HudtUestone,  4  B. 
&  C.  923. 

(s)  BooM  V.  M'Farlane,   1  B    & 


Ad.  904. 

(0  As  to  '* Fixed  Furniture"  see 
Birch  v.  Daw$on,  6  C.  &  P.  658. 
Fixtures  are  not  goods  and  chattels 
within  the  Bankrupt  Acts,  as  to  appa- 
rent ownership,  Coombt  v.  Beaumont, 

5  B.  &  Ad.  72 ;  2  N.  &  M.  235.  Per 
Parke,  B.  Minahall  v.  Lloyd,  2  Mee. 

6  W.  459.  They  may,  when  remov- 
able by  the  tenant,  be  taken  in  execu- 
tion on  tiJLfa,  against  his  goods,' m/.; 
but  they  cannot  be  distrained  for  rent, 
Amos,  255.  Nor  does  trover  lie  for 
them  until  after  severance,  when  they 
become  goods,  Mackintosh  v.  Trotter, 
3  Mee.  &  W.  184;  Longstaff  v.  A/ea- 
goe,  2  Ad.  &  £.  167. 
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articles  which  are  not  by  law  removable  when  once  attached  to 
the  freehold,  as  to  those  goods  which  are  severable  therefrom* 
In  its  correct  sense  the  word  fixtures  signifies  such  things  of  a 
personal  nature  as  have  been  annexed  to  the  realty,  and  which 
may  be  afterw'ards  severed  or  removed  by  the  party  who  united 
them,  or  his  personal  representatives,  against  the  will  of  the 
owner  of  the  freehold  {u).  When  the  article  annexed  to  the  land 
is  irremovable,  it  is  viewed  in  law  as  part  of  the  freehold,  and  is 
subject  to  all  the  rules  and  incidents  of  real  property  (or).  The 
principle  is  *'  quicquid  solo  plantatur  solo  cedit,*' 

In  any  event  the  term  fixtures  naturally  leads  to  an  inquiry. 
First,  What  kind  of  annexation  confers  upon  goods  the  character 
of  fixtures;  and.  Secondly,  What  particular  rules  or  exceptions 
regulate  the  right  of  removal  between  persons  standing  in  dif- 
ferent relative  situations  towards  each  other  in  respect  to  the 
premises  to  which  the  goods  have  been  united. 

Goods,  or  even  buildings  of  the  most  ponderous  description, 
cannot  fall  within  the  operation  of  the  law  of  fixtures,  if  they  are 
merely  laid  and  rest  upon  the  earth,  without  being  let  into  it. 
The  article  must  be  fixed  in  or  to  the  ground,  or  to  some  sub- 
stance previously  rendered  a  portion  of  the  freehold ;  or  it  does 
not  lose  its  personal  nature  ( y).  And  it  seems  that  if  goods  or 
buildings  are  merely  placed  and  rest  upon,  without  being  let 
into,  a  brick  or  other  foundation,  and  can  be  taken  from  such 
foundation  without  injuring  it,  they  may  be  legally  removed ; 
although  the  foundation  itself  be  in  a  solid  manner  rendered 
part  of  the  freehold,  and  cannot  be  severed  therefrom,  and  were 
constructed  for  the  express  purpose  of  supporting  the  superin- 
cumbent weight  (z). 


(u)  See  the  excellent  Treatise  on  Fix- 
tures, by  Messrs.  Amos  and  Ferard; 
per  Parke,  B.  Hallen  v,  Rundert  1  C , 
M.  &  R.  276;  Mimhall  v.  LUtyd,  2 
Mee.  &  W.  459;  Let  v.  Eisdon,  7 
Taunt.  101. 

(jt)  See  Amos,  9,  10. 

(t/)  See  the  case  of  dutch  bams 
resting  on  pattens,  Bull.  N.  P.  34, 
cited  in  Eiwes  v.  Maw,  3  East,  55; 
vats,  &c.,  Horn  v.  Baker,  9  East,  215 ; 
jibs,  &c.,  Davis  v,  Jonety  2  B.  &  Al. 
165;  stable  and  vtindmill  on  rollers, 
and  other  instances,  Amos,  3, 4, 5,  and 
note   (a).      A   wooden   windmill    or 


wooden  barn,  placed  upon,  but  not 
let  into,  a  brick  foundation  removable 
by  tenant,  The  King  v.  The  IfdutbitanU 
of'  Otlty,  1  B.  Ik  Ad.  161;  WcmM- 
trough  V.  Merton,  4  Ad.  &  E.  8B4; 
and  trover  lies  for  the  conversion  of 
such  an  erection,  though  it  does  not 
lie  for  fixtures,  id. ;  and  see  Mackht' 
tosh  V.  Trotter,  3  Mee.  &  W.  184,  A 
pump,  Grymes  v.  Boweren,  6  Bing. 
437;  post,  361,  note  (13). 

{z)  See  id,]  and  especially  the  case 
of  The  King  v.  The  Inhabitants  of 
Otley. 
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It  must  not  be  supposed  that  the  mode  of  annexation  is  the 
sole  criterion  of  the  power  of  severance ;  it  is  merely  meant  to 
point  out  by  the  preceding  remarks  that,  unless  the  annexation 
be  of  the  nature  alluded  to,  no  question  can  arise.  In  a  case  of 
doubt  it  is  a  good  criterion  whether  the  removal  will  cause  any 
substantial  injury  to  the  freehold  (a).  The  test  as  to  the  right 
of  removal,  when  the  annexation  is  more  complete,  rests  on  a 
variety  of  distinct  principles. 

The  general  rule,  as  laid  down  in  the  old  books,  is,  that  if  the 
present  owner,  or  the  tenant,  or  occupier  of  land,  annex  any 
thing  to  the  freehold,  neither  he  nor  his  representatives  can 
afterwards  take  it  away  (£).  The  strictness  of  this  rule  has  from 
time  to  time  been  considerably  relaxed,  either  in  regard  to  the 
object  of  the  annexation ;  or  according  to  the  situation  of  the 
parties  between  whom  questions  on  the  subject  have  arisen ;  or 
in  reference  to  the  nature  of  the  article,  and  other  considerations. 
But  all  these  relaxations  are  considered  exceptions  to  the  an- 
cient principles.  Questions  as  to  the  right  of  fixtures  princi- 
pally arise  between  persons  of  three  classes.  1st,  Between  the 
ieir  and  the  executor  of  the  party  who  put  up  or  attached  the 
article  to  the  premises  ;  Sndly,  Between  the  executors  of  a  tenant 
for  life,  or  in  tail,  and  the  remainder-man^  or  reversioner ;  and 
3rdly,  Between  landlord  and  tenant.  In  the  first  class  the  rule 
against  severance  is  usually  construed  more  strongly  against  the 
executor  than  the  heir  ;  in  the  second,  more  strongly  against  the 
remainder-man  than  the  executor  ;  and  in  the  third,  more 
strongly  against  the  landlord  than  the  tenant  (c).  It  would  be 
irrelevant  here  to  examine  minutely  the  distinctions  between  the 
respective  rights  of  each  of  these  classes  of  persons  {d) ;  it  is 
sufficient  to  state,  that  the  leading  principle  which  has  governed 
all  the  cases  establishing  these  rights,  is  the  purpose  and  object 
for  which  the  article  has  been  annexed  to  the  land  ;  viz.  whether 
for  trade,  for  agriculture,  for  ornament,  or  for  the  general  im- 
provement of  the  estate.  As  the  relaxation  of  the  rule  is  always 
greater  in  favour  of  an  ordinary  tenant  against  his  landlord  than 
in  other  cases,  the  decisions  by  which  the  privilege  of  taking 


(ii)  Avery  ▼.  Chetfyn,  3  A.  &  E.  (c)  See  id.;  and  per  Cur.  in Gryma 

75.  V.  Binceren,  6  Bing.  437. 

(b)  See  Amos,  9;  per  Lord  Ellen-  (d)  The  reader  is  referred  to  the 

borongb,  C.  J.,  Ehea  v.  Maw,  3  East,  Treatise  of  Messrs.  Amos  and  Ferard. 
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away  fixtures  is  allowed  to  other  parties  may,  a /cw/iort,  be  ap^ 
plied  to  cases  between  landlord  and  tenant. 

Transfer  of  Fixtures. — With  respect  to  the  transfer  of  fixtures, 
it  appears  that,  upon  the  conveyance  or  mortgage  in  general 
terms  of  lands  and  houses,  personal  chattels  attached  thereto  are 
impliedly  included,  although  such  chattels  might  otherwise  be 
taken  away  under  the  law  of  fixtures  (e) ;  and  the  grantee  cannot, 
ader  such  general  conveyance  of  the  tenements,  insist  on  a 
valuation  of  the  fixtures  (/).  But  expressio  unius  est  exclusio 
alteriiis,  and  therefore  on  a  mortgage  of  dwelling-houses,  foun* 
dries,  and  other  premises,  ^'  together  with  all  grates,  boilers,  bells, 
and  other  fixtures,  in  and  about  the  said  two  dwelling-houses 
and  the  brewhouses  thereto  belonging;"  it  was  held,  that  although 
without  these  words  the  fixtures  in  the  foundries  would  have 
passed,  yet  that  by  them  the  fixtures  intended  to  pass  were  con- 
fined to  those  in  the  dwelling-houses  and  brewhouses  (g). 

Where  a  lease  is  renewed,  containing  in  the  description  of  the 
premises,  &c.  the  general  terms  land,  buildings,  erections,  8cc., 
fixtures  are  considered  to  be  included  as  part  of  the  demise,  and 
the  tenant  cannot  afterwards  remove  them,  whatever  may  have 
been  his  right  before  the  new  lease  was  granted  (A).  Where  the 
conveyance  is  not  general,  but  contains  a  stipulation  that  the 
fixtures  *'  are  to  be  taken  at  a  valuation,''  the  question  as  to 
what  fixtures  shall  be  valued  (in  the  absence  of  a  schedule  or 
other  specification),  should  be  determined  with  reference  to  the 
relative  situation  in  which  the  parties  are  placed  by  the  convey- 
ance. If  an  absolute  sale  of  the  premises  take  place,  those 
things  only  should  be  valued  which  would  be  deemed  personal 
assets  as  between  the  heir  and  the  executor,  and  would  not  pass 
with  the  inheritance ;  if  there  be  a  demise  only,  or  an  assignment 
of  a  lease,  the  valuation  might  extend  to  all  that  would  be  con- 
sidered tenant's  fixtures  as  between  landlord  and  tenant,  and 
which  the  latter  would  be  allowed  to  remove,  if  he  had  put  them 
up  himself  during  his  term. 

Statute  of  Frauds. — As  to  the  operation  of  the  Statute  of 


(e)  See  Amos,  180,  184,  and  the  &  C.  76;  3  D.  &  R.  355,  S.  C. 

cases  there  cited  ;  Hare  v.  Motion,  5  (g)  Hare ▼.  Morton,  5  B.  &  Ad. 786. 

B.  &  Ad.  7 15 ;  Place  v.  Fagg,  4  Man.  (A)  Thresher  ▼.  Eatt  London  Water 

&  Ry.  277 ;  Longttnff  v.  Meagoe,  S  Worki  Companif,  2  B.  &  C.  609 ;  4 

Ad . &  E.  1 67.  D.  &  K . 62, S.C. 

{/)  Colegravc  v.  Dias  Santos,  2  B. 
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Frauds^  29  Can  2,  c.  3,  upon  contracts  exclusively  for  the  sale 
of  fixtures,  it  is  now  clearly  settled  that  such  contracts  are  valid, 
without  the  formalities  prescribed  by  the  fourth  section  of  that 
statute  (»);  if^  however,  any  the  slightest  interest  in  (he  realty 
be  intended  to  pass  by  the  agreement,  the  statute  certainly  takes 
eflect.  A  contract  for  the  sale  of  fixtures  would  seem  not  to  be 
affected  by  the  17th  section,  as  a  contract  for  the  sale  of  goods 
and  chattels  (A). 

The  price  or  value  of  fixtures  cannot  be  recovered  under  a. 
count  for  "goods'*  sold  and  delivered;  the  count  should  be 
for  the  price  and  value  of  "  fixtures,  chattels,  and  effects,"  bar- 
gained and  sold,  &c.  {I).  Though  in  cases  of  a  sale  by  a  tenant 
to  his  landlord  of  fixtures  which  the  tenant  has  the  right  of  re-^ 
moving,  a  special  count  setting  out  the  facts  would  be  more 
applicable  than  the  common  indebitatus  count  (m).  If  the  fix- 
tures be  appraised  by  agreement  of  the  parties,  such  appraise- 
ment will  be  considered  as  an  ascertainment  of  the  price  by  the 
parties  themselves ;  and  the  value  may  be  recovered  under  the 
count  on  an  account  stated,  if  the  defendant  has  adopted  the 
valuation  (n). 

2ndly.  As  between  Landord  and  Tenant. — The  claim  to  fix- 
tures may  of  course  be  varied  by  virtue  of  the  terms  of  a  con- 
tract between  the  parties.  It  is  therefore  proposed,  for  the  sake 
of  perspicuity,  to  examine  the  rights  of  these  parties ;  1st,  inde- 
pendently of  any  contract ;  and  Sndly,  where  a  contract  exists. 

1st.  Independently  of  Contract. — It  has  already  been  observed^ 
that  the  ancient  rule,  that  whatever  the  tenant  has  annexed  to 
the  freehold  during  the  term  cannot  be  afterwards  removed  by 
him  or  his  representatives,  or  assigns,  is  always  less  rigorously 
construed  in  favour  of  the  tenant,  in  cases  between  him  and  his 
landlord,  than  in  other  instances ;  and  that  the  general  principle 


(i)  HdUn  ▼.  Rmdery  1 C,  M.  &  R. 
2G6  ;  Eeatu  v.  Robertt,  5  B.&  C.  829. 

(k)  See  the  cases  as  to  growing 
crops,  &c,  ante,  132,  301  to  303; 
Amos,  203 ;  Hallen  ▼.  Runder,  1  C, 
M.  &  R.  272;  3  Tyr.  939,  S.  C; 
ante,  303. 

(0  Nutt  ▼.  Butler,  5  Esp.  176; 
Lee  V.  Risdon,  7  Taunt.  188  ;  and  see 
Salmon  v.  Wattoriy  4  Moore,  73 ; 
KnowUs  V.   Michel,    13    East,  248; 


Pin  ▼.  Shew,  4  B.  &  Al.  206;  AUor- 
nev  General  y.  Gibb»,  3  Y.  &  J.  333 ; 
liallen  v.  Runder,  1  C,  M.  &  II.  276 ; 
see  also  Mayficld  v.  WadtLty,  3  6.  & 
C.  S.')7;  5  D.  &  R.  22 »,  S!  C,  as  to 
growing  crops,  and  ante^  301  to  303. 

(ot)  Per  Parke,  B.,  Hallen  v.  J?t«i- 
ifcr,  IC,  M.&  R,276. 

(n)  Salmon  y,  T^o^frm,  4Moore,  73* 
see  Neal  v.  Viney,  1  Camp.  471  ;  Leeds 
V.  Burrows^  12  East,  1. 
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upon  which  the  rule  has  suffered  any  relaxation  has  reference 
chiefly  to  the  purpose  for  which  the  annexation  is  made  (o). 

The  earliest  innovation  on  the  old  rule  was  in  favour  of  ar- 
ticles erected  by  a  tenant  solely  for  the  purposes  of  trade  or 
manufacture  (p);  and  many  fixtures  slightly  put  up  merely  for 
the  ornament  of  a  house,  or  domestic  use  {q)y  have  also  been 
allowed  to  be  removed  by  the  tenant ;  but  the  courts  have  hi- 
therto refused  to  extend  the  exception  to  things  annexed  to  the 
realty  solely  for  agricultural  purposes  (r).  There  are  also  in- 
stances in  which  fixtures  set  up  in  relation  to  trade  in  part,  and 
in  some  measure  for  purposes  unconnected  with  trade,  have  been 
held  removable  (s).  It  is  foreign  to  the  purposes  of  this  treatise 
to  enter  into  a  detail  of  the  various  decisions  which  have  been 
pronounced  upon  this  subject.  It  may^  however,  be  of  some 
utility  to  present  alphabetical  lists  of  those  fixtures,  which  have 
been  decided  to  be  removable  or  not.  The  first  list  comprises 
things  not  removable  by  the  tenant ;  the  second,  things  remova- 
ble, but  not  being  mere  trade  fixtures ;  and  the  third  compre- 
hends mere  trade  fixtures  held  to  be  removable. 

It  will,  however,  be  proper  to  remark,  that  the  reader  must 
not  assume  that  in  no  instances  can  the  enumerated  articles  be 
excepted  from  the  influence  of  the  particular  decisions  respecting 
them.  The  courts  have  so  frequently  laid  a  stress  upon  the 
particular  circumstances  of  the  case  before  them,  or  the  peculiar 
state  or  position  of  the  fixtures  in  question,  and  the  question 
whether  their  removal  will  cause  any  substantial  injury  {t),  that 


(o)  JntCf  355. 

Ip)  The  foUowing  rule  may,  per- 
haps, be  found  most  consistent  with 
the  adjudged  cases  —  that  things  which 
a  tenant  has  fixed  to  the  freehold  for 
the  purposes  of  trade  or  manufacture 
may  be  taken  away  by  him  wherever 
the  removal  is  not  contrary  to  any  pre- 
vailing practice;  where  the  articles 
can  be  removed  without  causing  ma- 
terial injury  to  the  estate ;  and  where, 
in  themsehes,  they  were  of  a  perfect 
chattel  nature  before  they  were  put 
up,  at  least  have  in  substance  that  cha- 
racter, independently  of  their  union 
with  the  soil;  or,  in  other  words,  where 
they  may  be  removed  without  being 
entirely  demolished,  or  losing  their  es- 
sential character  or  value.      "  It  is 


not,  however,  meant  to  be  inferred, 
that  because  in  any  particular  instance 
these  circumstances  do  not  all  concur, 
that  therefore  an  article  cannot  be  re- 
moved by  the  tenant."    Amos,  43,  44. 

{q)  SeeGtymes  v.  Boioeren,6  Bing. 
437.  As  cornices  fixed  with  screws, 
Avery  v.  CAo/yn,  5  Nev.  &  Man.  37 « ; 
4  Ad.  &  E.  75 ;  1  Harr.  &  W.  283, 
S.  C. ;  or  ornamental  chimney-pieces, 
Leach  V.  Thomas,  7  C.  &  P.  328, 

(r)  See  Elwes  v.  Maw,  3  East,  38, 
and  Lord  EUenborough's  judgment 
therein ;  and  see  Amos,  65,  as  to  the 
rights  of  nurserymen  and  gardeners. 

(«)  Id.  61. 

(0  Averjf  V.  Cheslyn,  3  Ad.  &  £. 
75;  3  N.  &  M.  372;  1  Harr.  &  VV. 
283,  S.  C. 
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few  decisions  can  be  absolute  authorities  in  other  instances,  even 
of  fixtures  of  a  similar  denomination. 


1st.  List  of  Things  held  not  to  be  Removable  by 

THE  Tenant. 


Agricultural  erections  (1). 

Alebouaebar(2). 

Barns  fixed  in  the  ground  (3). 

Beast-house  (4). 

Benches  (5). 

Box  planted  in  garden  (6). 

Bricks  fixed  with  mortar (7). 

Carpenter's  shop  (8). 

Cart-house  (9). 

Chimney-pieces  (in  general)  (10). 

Consenratories  ( 1 1). 

Cornices  if  fixed  substantially  (12). 

Doors  (IS). 

Dressers  (14). 

Flowers  (15). 

Foldyard  walls  (16). 

Fruit  trees  (17). 


Fuel  house  (18). 

Glass  windows  (19). 

Hearth  (20). 

Hedges  (21). 

Improvements,  permanent  (22). 

Jibs  (23). 

Keys  (24). 

Locks  (25). 

Millstones  (26). 

Partitions  (27). 

Pigeon-house  (28). 

Pineries  substantially  affixed  (29). 

Pump-house  (30). 

Racks  in  stables  (31). 

Strawberry  beds  (32). 

^^'siggon-house  (33). 

Windows  (34). 


(I)  Eltvetw,  Maw,  3  East,  38. 
(3)  2Bla.  R.  1111. 

(3)  Elwet  v.  Maw,  mpriL 

(4)  Id. 

(5)  Am.  &  F.  on  Fixtures,  68, 151 
156. 

(6)  Empson  v.  Soiktiy  4  B.  &  Ad. 
655. 

(7)  As  on  dairy  floor,  though  not 
let  into  freehold,  Leach  v.  Thomas,  7 
C.  &  P.  328. 

(8)  Elwei  V.  Maw,  tupri. 

(9)  Id. 

(10)  Poole's  Case,  1  Salk.  368  ;  Am. 
&  F.  on  Fixtures,  81  (a);  Leach  v. 
Thomas,  7  C.  &  P.  828,  otherwise  if 
erected  for  ornament,  id.,  and  post, 
360,  note  (19). 

( II )  Buckland  v.  Butterfield,  2  Brod. 
&  Bing.  54 ;  4  Moor,  440,  S.  C. 

(12)  Avery  ▼.  Cheslyn,  3  Nev.  & 
M.  372;  8  Ad.  &  £.  75;  1  Harr.  & 
"W.  283.  Otherwise  if  ornamental  and 
fixed  with  screws  only,  id. 

(13)  2  Bla.  R.  nil;  Am.&F.  on 
Fixtures,  5,  n.  183. 

(14)  Id. 

(15)  Empson  v.  Sodcn,  4  B.  &  Ad. 


655. 

(16)  Elwes  V.  Maw,  suprd. 

(17)  Windham  v.  Way,  4  Taunt. 
316. 

(18)  EliDis  V.  Maw,  supri. 

(19)  4  Co.  64. 

(20)  Poolers  Case,  1  Salk.  368. 

(21)  Per  Parke,  J.  Empson  v.  Soden, 
4  B.  &  Ad.  657;  Amos,  174. 

(29)  Buckiand  t.  ButUrfieid,  2  B. 
&  B.  54. 

(23)  Davis  y.  Jones,  2  B.  &  Aid. 
165. 

(24)  Lady  St.  John  v.  Pigot,  2 
Bulstr.  103;  Uford's  Case,  11  Co.  50; 
Amos,  183, 184. 

(25)  Id. 

(26)  Am.  &  F.  on  Fixtures,  6,  n. 

(27)  2Bla.  R.  1111. 

(28)  Eltoes  V.  Maw,  3  East,  38. 

(29)  Buckland  v.  Bvtterfield,  2  B. 
&  B.  54 ;  4  Moor,  440,  S.  C. 

(30)  EltDts  v.  Maw,  3  East,  38. 

(31)  2  Ventr.  214. 

(32)  Wetherell  v.  Howells,  1  Camp. 
227. 

(33)  Eltoes  V.  Maw,suprd. 

(34)  Co.  Lit.  53  a;  4  Co.  64. 
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2nd.  List  of  Things  h^ld  to  be  Removable  by  the  Tenant 

(though  not  Trade  Fixtures.) 


Arras  hangings  (1). 

Barn  on  blocks  (2). 

Beds  fastened  to  ceiling  (3). 

Bells  (4). 

Bins  (5). 

Blinds  (6). 

Book  cases  (7). 

Buildings  on  blocks,  rollers,  pillars, 

&c.  (8). 
Cabinets  (9). 
Chimney  backs  (10). 
Chimney  glasses  (11). 
Chimney-pieces  (ornamental) (12). 
Cider  mills  (13). 
Cisterns  (14). 
Clock  cases  (15). 
Coffee  mills  (16). 
Cooling  coppers  (17). 


Coppers  (18). 

Cornices,    ornamental,    fixed    with 

screws  only  (19). 
Cupboards  (90). 
Dutch  barns  (SI). 
Furnaces  (92). 

Furniture,  fixtures,  put  up  as  (93). 
Granary  on  pillars  (24). 
Grates  (25). 
Hangings  (96). 
Iron  backs  to  chimneys  (27). 
Iron  chests  (28). 
Iron  malt-mills  (29)- 
Iron  ovens  (30). 
Jacks  (31). 
Lamps  (32). 
Looking-glasses(3S). 


(I)  Roll.  R.  916. 

(9)  CulUns  V.  'Fufneli,  Bui.  N.  P. 
34 ;  Elwet  v.  Maw,  ntprh ;  Wan*- 
bnmgh  y,  Merton,  4  Ad.  &  £.  884 ; 
and  ante,  354,  note  {y), 

(3)  Es  parte  Quincev,  1  Atk.477. 

(4)  See  Amos  &  l*.  on  Fixtures, 
S78,  note  (a). 

(5)  Id, 

(6)  Colegrave  v,  Dias  Santo$,  1  B. 
&  C.  77. 

(7)  Am.  &  F,  on  Fixtures,  978,  n. 

(8)  Elwes  ▼.  Maw,  tuprd.  Ante, 
354. 

(9)  Am.  &  F.  on  Fixtures,  978,  n, 

(10)  Harvey  ▼.  Harvey,  Stra.  1141. 

(II)  Beck  V.  Rebow',  1  P.  Wms. 
94. 

(19)  Elwet  v.  Maw,  tupr^;  Leach 
V.  Thomas,  7  C.  &  P.  398.  See  Am. 
&  F.  on  Fixtures,  81  (a)  ;  Grymes 
V.  Boweren,  6  Bing.  439,  per  Tindal, 
C.J. 

(13)  Lawtan  ▼.  Lawton,  3  Atk.  12. 

!14)  Am.  &  F.on  Fixtures,  978,  n. 
15)  4  Bum's  £ccl.  Law,  301,  7th 
ed. 

(16)  Revy.  The  Inhabitanlt  of  Lon- 
don Thorpe,  6  T.  R.  379. 

(17)  CoUgrave  ▼.  Bia$  Santos,  1  B. 


&  C.  77. 

(18)  Per  Tindal,  C.  J.,  6  Bing.  439. 

(19)  Avery  v.  Chetl^i,  5  Nev.  &  M. 
372  ;  3  Ad.  &  £.  75  ;  1  Uarr.  &  W. 
983,  S.  C. 

(20)  Rejr  y.  The  Inhabitants  of  Saint 
Dunstan,  4  B.  &  C.  686. 

(21)  Dean  v.  AlleUey,  3  Esp.R.  1 1 ; 
Elwes  ▼.  Maw,  3  East,  47, 65 ;  Amos, 
32. 

(22)  Year-book,  8  H.  7,  12,  20; 
ib,,  IS ;  Am.  &  F.  on  Fixtures,  69. 

(23)  Am.  &  F.  on  Fixtures,  67. 
(94)  lb,  146,  n. 

(25)  Hex  V.  The  Itthahitants  of  St. 
Dunstan,  4  B.  &  C.  686;  6  Bing. 
439,perTindal,  C.  J. 

(96)  Kcfroryv.  fforvey,  Stra.  1141; 
Beck  V.  Rebow,  1  P.  Wms.  94. 

(97)  lb. 

(98)  Am.  &  F.  on  Fixtures,  278,  n. 

(99)  Rex  V.  The  Inhabitants  of  Lan- 
dm  Thorpe,  6  T.  R.  379. 

(30)  4  Bum's  £ccl.  Law,  301,  7th 
ed. 

(31)  lb. 

(32)  Am.  &  F.  on  Fixtures,  978^  n. 

(33)  Beck  V.  Rebow,  1  P.  Wms.  94; 
Elwes  V.  Maw,  supra. 
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Malt-inins(]). 

Marble  chimney-pieces  (2). 

Marble  slabs  (3). 

Mash  tubs  (4). 

Mills  on  posts  (5). 

Mills  laid  on  brick  foundation  (6). 

Ornamental  fixtures  (7). 

0?ens(8). 

Pattens,  erections  on  (9). 

Pier  glasses  (10). 

Posts  (11). 

Presses  (19). 

Pumps  slightly  attached  (13). 

Rails  (14). 


Ranges  (15). 

Sheds  (16). 

Shelves  (17). 

Sinks  (18). 

Slabs  of  marble  (19). 

Stable  on  rollers  (20). 

Stoves  (21). 

Tapestry  (28). 

Tubs  (23). 

Turret  clocks  (24). 

Vessels,  &c.  on  brickwork  (25). 

Wainscot  fixed  by  screws  (26). 

Water  tubs  (27). 

Windmill  on  posts  (28). 


Srd.    List  of  Trade  Fixtures  decided  or  said  to  be 

Removable  by  the  Tenant. 

i^ccessary  buildings,  that  is  acces-     Cider  mills  (31). 

sary  to  a  removable  utensil  (29).      Cisterns  (32). 
Brewing  vessels  and  pipes  (30).  Closets  (33). 


(I)  JUsY.  The  Inhabitants  of  Lon- 
don Thorpe,  6  T.  R.  379. 

(«)  Lawton  v.  Salmon,  1  H.  Bla. 
259. 

(3^  Am.  &  F.  on  Fixtures,  277. 

(4)  CoUgrave  v.  Diat  S*tnt08, 1  B. 
&  C.  77. 

(5)  Ward's  Case,  4  Leon.  241. 

(6)  Rex  v.  The  Inhabitants  qfOtley, 
1  B.  &  Aid.  161. 

(7)  Am.  &  F.  on  Fixtures,  67. 

(8)  4  Bum*s  Eccl.  Law,  301,  7th 
ed.;  see  Winn  v.  IngUby,5  B.  &  Aid. 
625. 

(9)  Naylor  v.  CoUinge,  1  Taunt.  19. 

(10)  Beck  V.  Rrbow,  1  P.  Wms.  94. 

(II)  Fitzherbert  v.  Shaw,  1  H.Bla. 
258 ;  but  see  Elioes  v.  Maw,  3  East, 

sa 

(12)  Am.  &  F.  on  Fixtures, 278,  n. 

(13)  Grymes  v.  Boweren,  6  Bing. 
437.  In  that  case  the  pump  was  at- 
tached to  a  stout  perpendicular  plank, 
'which  rested  on  the  ground  at  one  end, 
and  at  the  other  was  fastened  by  an 
iron  bolt  or  pin  to  a  wall; — the  pin 
passed  through  the  wall;  the  pump 
tabe  passed  through  a  brick  flooring ; 
some  bricks  were  displaced  to  remove 
the  tube ;  the  pin  was  left  in  the  wall. 

(14)  Fitzherbert  v.  Shaw,  1  H.  Bla. 


258 ;  but  see  Elwes  v.  Maw,  3  East, 
55. 

(15)  Am.  &  F.  on  Fixtures,  278; 
see  Winn  v.  IngUby,  5  B.  &  Aid.  625. 

(16^  Fitgherberi  v.  Shaw, supra;  but 
see  Elwes  v.  Maw,  3  East,  55. 

(17)  Am.  &  F.  on  Fixtures,  278,  n. 

(18)  lb. 

(19)  lb.  277. 

(20)  Fitzherbert  v.  Shaw,  supra. 

(21)  Res  V.  The  Inhabitants  of  St. 
Dunstan,  4  B  &C.  686;  6  Bing.  439, 
per  Tindal,  C.  J. 

(22)  Harvey  v.  Harvey,  Stra.  1141. 

(23)  CoUgrave  v.  Dia»  Santos^  1  B. 
&  C.  77. 

(24)  Am.  &  F.  on  Fixtures,  278,  n. 

(25)  Horn  v.  Baker,  9  East,  215. 

(26)  Latvian  v.  Lawton,  3  Atk.  12 ; 
ElujeSY.  Maw,S  East,  38;  Roll.  R. 
216;  see  Am.  &  F.  on  Fixtures,  79, 
n. ;  6  Bing.  439,  per  Tindal,  C.  J. 

(27)  Colegrave  v.  Dias  Santos,  supra. 

(28)  lUx  V.  2'he  Inhabitants  of  Lon- 
don JUrpe,  6  T.  R.  379. 

(29)  tlwes  V.  Maw,  3  East,  38;  3 
Y.&J.  333;  Amos,  37,  42,  114. 

(30)  iMwton  V.  Lawton,  3  Atk.  13. 

(31)  lb. 

(32)  Am.  &  F.  on  Fixtures,  276  a. 

(33)  lb. 
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Colliery  machines  (1). 
Coppers  (S). 
Counters  (3). 
Cranes  (4). 
Desks  (5). 
Drawers  (6). 
Dutch  hams  (7). 
Engines  (8). 
Fire  engines  (9). 
Furnaces  (10). 
Gas  pipes  (11). 
Glass  fronts  (12). 
Iron  safes  (13). 

Machinery  let  into  caps  or  steps  of 
timber  (14). 


Partitions  (15). 

Plants  and  pipes  of  brewers,  dtstil- 

lers,  &c.(16). 
Presses  (17). 
Pumps  (18). 
Reservoirs  (19). 
Saltpans  (20). 
Shelves  (21). 

Shrubs  planted  for  sale  (92). 
Soap  works,  fixtures  in  (23). 
Steam  engines  (24). 
Stills  (25). 

Trees  planted  for  sale  (26). 
Varnish  house  (27). 
VaU  (28). 


There  are  also  certain  fixtures  as  to  which  the  right  of  removal 
is  unsettled^  but  has  been  the  subject  of  discussion  in  determining 
some  of  the  cases  already  referred  to ;  of  these  doubtful  articles, 
the  subjoined  is  a  list : — 


Brick-kilns  (29). 

Cornices  (SO). 

Frames  in  nursery  grounds  (31). 

Furnaces  in  smelting-houses  and 


glass-houses  (32). 
Glasses  in  nursery  grounds  (33). 
Green-houses  (34). 
Hot-houses  (35). 


(1)  Lawton  v.  Lawtont  3  Atk.  IS  ; 
Eltoei  V.  Maw,  3  East,  55. 

(2)  Pooltt  Cau,  1  Salk,  368 ;  Law- 
ton  V.  Latoton,  tupra  ;  Amos,  276,  a ; 
6  Bing.  439,  perTindal,  C.  J. 

(3)  Am.  &  F.  on  Fixtures,  276  a. 

(4)  lb. 

(5)  16. 

(6)  lb. 

(7)  Dean  v.  AUalley,  3  £sp.  11 ; 
but  see  Eiwei  v.  Maw,  3  East,  47, 55; 
Amos,  32;  and  an/e,  354,  and  note  (y). 

(8)  Dudley  v.  Warde,  Amb.  113; 
Lawton  v.  Lawtoriy  3  Atk.  12 ;  Amos, 
276,  n.  (fl). 

(9)  lb. 

(10)  Year-book,  20  H.  7, 13;  Am. 
&  F.  on  Fixtures,  69 ;  but  see  id.  276. 

(1 1)  Am.  &  F.  on  Fixtures,  276  a. 

(12)  lb. 

(13)  lb. 

(14)  DavU  v.  Jonet,  2  B.  &  Aid. 
165. 

(15)  Amos,  276  a. 

(16)  Lawton  v.  Lawton,  supra. 


(17)  Am.  &  F.  on  Fixtures,  976  a. 

(18)  Amos,  276,  n.  (a);  6  Bing. 
437 ;  3  Y.  &  J.  333,  334. 

(19)  lb. 

(20)  Lawton  v.  Salmony  1  H.  Bla. 
259  in  notis. 

(21)  Am.  &  F.  on  Fixtures,  276  a. 

(22)  Fenton  v.  Robart,  2  East,  90; 
Lee  v.  Rtsdon,  7  Taunt.  191. 

(23)  Poole's  Case,  1  Salk.  368. 

(24)  Lawton  v.  Lawton,  supra. 
(25S  Horn  v.  Baker,  9  East,  215. 

(26)  Supra,  note  (22). 

(27)  Panton  v.Robarts,  2  East,  88. 

(28)  Poole's  Case,  supra  ;  Davis  v. 
Jones,  2  B.  &  Aid.  165. 

(29)  See  Amos,  276. 

(30)  Avery  v.  Cheslyn,  3  Ad.  &  E. 
75. 

(31)  Amos,  66. 

(32)  lb.  276. 
(38)  lb.  66. 

(34)  lb. 

(35)  lb. 
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Lime-kilns  (1). 

Malting  floors,  stoves,  &c.  (2). 

Pavements  (d). 

Sheds  (4). 

Store-houses  (5). 


Tables  fixed  or  dormant (6). 
Verandas  (7). 
Wind  or  Water  mills  (8). 
Workshops  (9). 


It  is  not  material  in  regard  to  the  right  of  removal  by  a  tenant 
whether  he  held  for  life,  or  merely  from  year  to  year,  &c. ;  and 
there  is  no  distinction  whether  the  tenancy  is  created  by  deed  or 
parol  agreement.  Those  fixtures  that  are  removable  must,  gene- 
rally speaking,  be  removed  before  the  expiration  of  the  te* 
nancy,  or  its  determination  by  forfeiture  (a) ;  although  it  seems 
if  the  tenant  hold  over  (even  wrongfully)  after  his  tenancy  has 
expired,  he  may  sever  and  remove  them  whilst  he  continues  in 
possession  (b).  And  the  sheriff,  on  executing  a  Ji.  fa.  against 
the  goods  of  a  lessee,  has  the  same  power  of  taking  fixtures  as 
the  lessee  had  of  removing  them  (c). 

2.  By  Contract. — Where  upon  the  creation  of  a  tenancy,  there 
has  been  any  contract  respecting  the  fixtures,  the  general  rules 
already  mentioned  will  of  course  be  subject  to  the  terms  of  such 
contract ;  for  it  is  a  general  principle  that  parties  may,  by  enter* 
ing  into  a  contract,  vary  the  strict  position  in  which  they  would 
otherwise  stand  towards  each  other. 

A  tenant  under  a  covenant  to  keep  in  repair  all  erections  built 
and  **  thereafter  to  be  erected  and  built,"  and  to  surrender  them 
in  such  repair  at  the  end  of  the  term,  cannot  remove  fixtures, 
although,  had  it  not  been  for  the  covenant^  they  would  have  been 
legally  removable  as  trade  fixtures  {d). 

The  same  rule  was  adopted  with  respect  to  a  veranda  where 
there  existed  a  similar  covenant  (e).    And  in  Martyr  v.  Brad" 


(1)  See  Amos,  276;  Threfher  v. 
East  London  Watenoorks  Company ^  2 
B.  &  C.  608;  4  D.  &  R.  62,  S.  C. 

(2)  Amos,  276. 

(3)  lb,  85. 

(4)  lb.  33,  37. 

(5)  16.  276. 

(6)  16.  67,  68,  156. 

(7)  ^erry  v.  Brow/i,  2  Stark.  403. 

(8)  Amos,  276. 

(9)  16. 

(«i)  See  Minshall  v,  Lloyd,  2  M.  & 
W.  456,  460 ;  Poole  t  Case,  1  Salk. 
S68;  J  Atk.477;  Amb.  113;  Lee  v. 
Rudortf  7  Taunt.  191 ;  Amos,  87  to 
95;  3  East,  50;  1  B.  &  C.  79.    See 


this  subject  dlscvisaedt  Smith's  Leading 
Cases,  vol.  2,  118;  Davis  v.  Jones,  2 

B.  &  Aid.  166. 

(6)  Per  Paike,  B.,  Minshall  v. 
Lliyd,  2  M.  &  W.  456;  Fanton  v. 
Robart,  2  East,  88;  4  E<tp.  R.  33, 
S.  C.  See  observations  on  this  deci- 
sion, Amos,  88. 

(c)  16. 

(rf)  Nay  lor  v.  Collinge,  I  Taunt.  J  9. 

(c)  Penry  v.  Brown,  2  Siark.  N.  P. 

C.  403.  See  also  Thresher  v.  East, 
London  Watenoorks  Company,  2  B.  & 
C.  608 ;  Fitzherbert  v.  Shaw,  1  Hen, 
Bla.  258. 
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ley  (/)  it  was  held  that  a  covenant  to  leave  at  the  end  of  a  term 
a  water-mill,  *^  with  all  fixtures,  fastenings,  and  improvements  set 
up,  &c.  during  the  term,  in  good  condition,  reasonable  use  and 
wear  excepted/*  included  a  pair  of  new  millstones,  although  the 
custom  of  the  country  justified  their  removal. 

A  tenant  may  also,  by  the  terms  of  his  contract  or  demise, 
extend  the  time  for  removing  fixtures,  or  otherwise  vary  his 
restrictions  or  privileges  upon  the  subject  (y).  Therefore  before 
a  tenant  removes  fixtures  he  should  examine  his  right  to  do  so, 
not  only  with  reference  to  the  general  law  of  fixtures,  but  also  as 
it  may  be  afiected  by  the  terms  of  his  tenancy. 

It  may  be  observed,  that  it  is  important  to  make  the  question 
of  fixtures  a  matter  of  agreement,  for  they  are  considered  so 
much  an  integral  part  of  the  house,  that,  upon  an  agreement  for 
a  lease,  &c.  if  no  mention  is  made  of  the  fixtures  in  the  house, 
it  seems  they  would  be  considered  as  thrown  into  the  bargain, 
and  a  compensation  for  their  use  included  in  the  rent  of  the  pre* 
mises  (A).  And  if  a  tenant  at  the  close  of  his  term  renew  liis 
lease,  and  acquire  a  fresh  interest  in  the  same  premises,  he  should 
take  care  to  reserve  his  right  to  remove  those  fixtures  which  he 
had,  under  the  old  tenancy,  a  right  to  sever.  For  by  entering 
into  such  new  engagements  without  express  reservation  of  the 
right  of  removing  his  fixtures,  and  without  detaching  them  from 
the  premises  during  the  first  tenancy,  the  tenant  may  sometimes 
lose  his  property  in  them  altogether  (t). 

Where  there  is  an  express  demise  of  the  fixtures  as  part  of  the 
land,  or  where  they  are  tacitly  let  therewith,  there  is  conferred 
on  the  tenant  the  mere  right  to  use  the  articles  as  fixtures  ;  he 
cannot  disunite  them  from  the  premises,  and  if  he  do  so  they 
become  mere  goods,  and  the  absolute  property  of  the  landlord  ; 
and  the  right  of  user  would  at  once  cease  (A). 


( /*)  Martyr  y.  Bradley ,  2  Moore  & 
S.  25 ;  9  Bing.  ^4,  S.  C. ;  and  see 
Hare  v.  Norton,  5  B.  &  Ad.  715 ;  ante, 
356. 

(g)  See  Burn  v.  Miller,  4  Taunt 
745 ;  Naylor  v.  Collinge,  1  Taunt.  19. 
See  also  Rex  v.  Topping,  M*CIeI.  & 
Y.  544,  as  to  the  effect  of  forfeiture 
upon  covenants  in  a  lease  as  to  re- 
pairing, removing  fixtures,  &c.  As  to 
effect  of  a  custom  in  a  particular  dis- 
trict, Wigglesworth  v.  Daliiton,  1 
Dougl.  201 ;  id.  207,  post,  367. 


(A)  Colegrave  v.  Diat  Santoi,  2  B. 
&  C.  76;  3  D.  &  R.  255,  S.  C. ; 
Thresher  v.  East  London  Waterworks 
Company,  2  B. &  C.  608;  4  D.  &  R. 
62,  S.  0.  That  is,  in  such  case,  the 
tenant  would  impliedly  be  entitled  to 
the  use  of  them  during  the  term; 
Amos.  189- 

(t)  Id.;  Fitsherberi  v.Shaw,  iHen. 
Bla.  258. 

(k)  Farrant  v.  Thompson,  5  B.  & 
Aid.  826. 


i 
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3.  As  between  out-going  and  in^coming  Tenants. — ^The  right 
to  remove  fixtures,  as  between  these  parties,  is  in  general  go- 
verned by  the  principles  which  regulate  questions  respecting 
them  between  landlord  and  tenant;  the  greater  part,  therefore, 
of  the  foregoing  observations  will  apply  to  the  relation  of  out- 
going and  in-coming  tenants. 

There  is  usually  an  agreement  between  these  parties,  that  the 
fixtures  shall  be  taken  at  a  valuation.  Where  this  is  the  case  all 
those  articles  should  be  valued  to  the  in-coming  tenant,  which, 
under  the  general  law  of  fixtures,  are  removable  between  a  land- 
lord and  his  tenant ;  including  those  which  had  been  originally 
purchased  of  the  landlord  by  the  out-going  tenant.  But  those 
articles  which,  as  against  the  landlord,  the  out-going  tenant  can- 
not legally  take  away,  cannot  be  claimed  by  the  latter  to  be  in- 
serted in  the  appraisement ;  nor  is  he  entitled  to  an  allowance  for 
them  merely  because  he  may  have  put  them  up  at  his  own  ex- 
pense. And  with  respect  to  things  which  are  generally  remov- 
able by  tenants,  if  any  of  these  were  affixed  to  the  premises  prior 
to  the  demise  to  the  out-going  tenant,  and  were  not  purchased  by 
him  of  the  landlord ;  or  if  the  removal  of  them  would  contravene 
any  proviso  or  agreement  in  the  contract  of  demise,  they  should 
not  be  valued  to  the  in-coming  tenant. 

Where  an  agreement  respecting  fixtures  is  about  to  take  place 
between  an  out-going  and  an  in-coming  tenant,  it  is  advisable 
that  the  landlord  should  be  made  a  party  to  the  transaction.  For 
otherwise  the  latter  may  perhaps  afterwards  insist  that,  as  the 
fixtures  were  not  removed  during  the  out-going  tenant's  term  (/)» 
they  fell  in  with  the  lease ;  and  that  the  in-comer  took  them 
only  as  part  of  the  demised  premises,  and  consequently  is  not 
entitled  to  remove  them.  If  there  be  no  immediately  in-coming 
tenant  at  the  end  of  a  term,  and  the  out-goer  wishes  to  leave  his 
fixtures  to  be  valued  to  the  next  tenant,  it  is  necessary  that  he 
should  obtain  the  consent  of  his  landlord  to  allow  them  to  re- 
main on  the  premises.  For  if  the  fixtures  remain  on  the  pre- 
mises after  the  expiration  of  the  term  without  such  consent,  the 
tenant  loses  his  property  in  them  (m). 


(/)  See  aniCf  363,  364.  for  tbeno,  even  after  severance,  id. ; 

(m)  Minzhdl  v.  Lloyd,  2  M.  &  W.  but  see  2  Smith's  Leading  Cases,  118  ; 

4V).    Trover  would  not  be  maintain-  and  Davis  v.  Jones,  2  B.  &  Ad.  166. 
able  by  the  tenant  against  his  landlord 
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The  valuation  or  appraisement  of  fixtures  requires  a  stamp 
before  it  can  be  received  in  evidence  (n\ 

6thly.  Op  away-going  Crops,  Tillages,  &c. 

It  appears  to  be  a  general  rule  that  a  tenant  from  year  to  year 
is  impliedly  entitled  to  emblements,  that  is,  crops  of  corn  sown, 
and  the  produce  of  annual  artificial  roots,  &c.  where  his  interest 
is  determined  by  the  happening  of  an  uncertain  event,  over  which 
he  has  no  control,  afler  the  crops,  &c.  have  been  sown,  8cc.  and 
before  they  arrive  at  maturity ;  as  where  the  tenancy  is  deter- 
mined by  a  notice  to  quit  from  the  landlord  (o).  Emblements, 
however,  can  be  claimed  only  in  a  crop  of  a  species  which  ordi- 
narily repays  the  labour  by  which  it  is  produced  within  the  year 
in  which  that  labour  is  bestowed  (p). 

But  the  right  to  away-going  crops,  that  is,  the  produce  of 
crops  sown  during  the  last  year  of  the  tenancy,  but  which  have 
not  arrived  at  maturity  at  the  expiration  of  the  tenancy,  and 
which  right  wc  are  about  to  consider,  depends  upon  principles 
different  from  those  which  govern  the  law  of  emblements.  The 
right  to  emblements,  strictly  so  called,  obtains  only  in  the  case 
of  tenants  and  persons  who  have  an  uncertain  estate  and  in- 
terest in  land,  and  which  is  put  an  end  to  suddenly  by  death  or 
the  act  of  law,  between  the  sowing  and  severance  of  the  crops  {q). 
The  claim  to  away-going  crops  now  under  consideration,  may 
apply  as  well  to  persons  who  have  certain  as  to  those  who  have 
contingent  interests  in  the  land ;  it  may  hold  in  the  case  of 
tenancies  for  a  term  of  years,  or  in  the  instance  of  a  yearly 
tenancy,  whether  it  be  determined  by  the  landlord  or  the  te- 
nant (r).  This  right  is  created  either  by  the  custom  or  usage  of 
the  country  or  neighbourhood,  or  by  virtue  of  express  contract 
between  the  parties.  It  is,  however,  observable,  that  where  the 
law  of  emblements  does  not  apply,  and  there  is  neither  any  pre- 
valent custom  or  usage,  or  any  contract  to  confer  the  right  to 


(n)  Stamp  Act,  55  G.  3,  c.  t84,  55,  b ;  and   per  Lord   Mansfield,   ia 

Sched.  pt.  1,  tit.  Appraaement,  Wiggleiworth  y,  Dalliton^  1  Dougl. 

(o;  Kimbury  v.  Collins,  19  Moor,  201;  id,  ^7;  post,  367. 

424;  4  Bing.  '202,  S.  C. ;  see  2  Bla.  <^)  Graces  v.  Weld,  5  B.  &  Ad. 

C.   123,  404;    Shep.    Touch.   244;  105;  2  Nev.  &  M.  725,  S.  C. 

Woodf.  by  Harrison,  482.     A  tenant,  (q)  Supra,  note  (o). 

for  a  tenn  of  years  certain  is  not  en-         (r)  Onslow  v. ,  16  Ves.  173. 

titled  to  emblements.    Id,    Co.  Lit. 


LANDLORD  AND  TENANT.  367 

crops  unsevered  at  the  expiration  or  determination  of  a  tenancy, 
the  law  vests  them  in  the  landlord  as  part  of  the  land(«).  It  is 
rarely  that  the  tenant  is  not  assisted  either  by  custom  or  express 
agreement.  Where,  however,  it  is  expressly  agreed  that  a 
tenant  shall  have  an  away-going  crop,  such  agreement  confers 
on  the  tenant  a  mere  easement,  and  does  not  give  the  tenant  the 
right  of  possession*  of  the  land,  as  against  his  landlord,  after  the 
expiration  of  the  tenancy,  but  the  tenant  at  most  can  only  go  on 
the  land  for  the  purposes  of  cultivating  or  reaping  the  crop  (t) ; 
though  by  custom  the  tenant  may  be  entitled  to  retain  posses- 
sion of  a  part  of  the  premises,  but  the  proof  of  such  custom  lies 
on  the  tenant  (ti). 

Wigglesworth  v.  Dallison  (x)  is  one  of  the  leading  cases  in 
regard  to  a  custom  of  this  kind.  It  was  trespass  against  a  late 
tenant  for  cutting  corn,  and  the  defendant  justified  under  a 
custom  in  the  parish,  ^'  that  every  tenant  and  farmer  of  any  lands 
within  the  same  parish,  for  any  term  of  years  which  hath  expired 
on  the  first  day  of  May  in  any  year,  hath  been  used  and  accus- 
tomed and  of  right  ought  to  have,  take,  and  enjoy  to  his  own 
use,  and  to  reap,  cut,  and  carry  away,  when  ripe  and  fit  to  be 
reaped  and  taken  away,  his  away-going  crops ;  that  is  to  say,  all 
the  corn  growing  upon  the  said  lands  which  hath,  before  the 
expiration  of  such  term,  been  sown  by  such  tenants  upon  any 
part  of  such  lands,  not  exceeding  a  reasonable  quantity  thereof, 
in  proportion  to  the  residue  of  such  lands,  according  to  the  course 
and  usage  of  husbandry  in  the  same  parish,  and  which  hath  been 
left  standing  and  growing  upon  such  lands  at  the  expiration  of 
such  term  of  years.**  The  court  decided  that  the  custom  was 
good,  and  constituted  a  defence.  Lord  Mansfield  observed,  **  It 
is  just,  for  he  who  sows  ought  to  reap ;  and  it  is  for  the  benefit 
and  encouragement  of  agriculture.  It  is,  indeed,  against  the  ge- 
neral law  concerning  emblements,  which  are  not  allowed  to 
tenants  who  know  when  their  term  is  to  cease ;  because  it  is  held 


($)  As  to  fixtures,  ante,  363.  coming  tenant  cannot  maintain  trover 

{t)  Stricktafid  v,  Mastcell,  S  C.  &  for  the  value  of  the  away-going  crops, 

M.  539;  4  Tyr.  346,  S.  C.  Baraston  v.  Greerij  16  Eabt,71.    Tro- 

(tt)  Caldecotl  v.  SmjfthieSt  7  Car.  8c  ver  against  out-going  tenant  for  im- 

P.  808.  properly  cutting  and  removing  crops, 

(jr)  1  Dougl.  R.  201 ;  affirmed  in  Davies  v.  Cannopf  1  Price,  53. 
error,  id.  207,  note  8.    When  the  in- 
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to  be  their  fault  or  felly  to  have  sown  when  they  knew  their 
interest  would  expire  before  they  could  reap.  But  the  custom 
of  a  particular  place  may  rectify  what  otherwise  would  be  impru- 
dence or  folly.  The  lease  being  by  deed  does  not  vary  the  case. 
The  custom  does  not  alter  or  contradict  the  agreement  in  the 
lease ;  it  only  superadds  a  right  which  is  consequential  to  the 
taking,  as  a  heriot  may  be  due  by  custom,  although  not  mentioned 
in  the  grant  or  lease." 

And  upon  the  same  principle  it  has  been  heldy  that  a  custom 
that  a  tenant  may  leave  his  away-going  crops  in  the  barns,  &c.  of 
the  farm  for  a  certain  reasonable  time  after  the  expiration  of  his 
term  and  after  he  has  quitted,  for  the  purpose  of  threshing,  &c., 
is  good  in  law ;  and  that  the  terms  of  the  tenancy,  as  to  such  oc- 
cupation of  the  barns  so  far  continue,  that  the  landlord  may  dis- 
train the  corn  so  left  for  rent,  even  after  six  months  from  the  end 
of  the  term,  independently  of  the  stat.  8  Anne,  c.  14,  s.  16  (y). 

The  claim  to  a  remuneration  for  tillage  or  cultivation  of  arable 
land,  the  benefit  of  which  cannot  have  been  derived  by  the  out- 
going tenant,  and  which  will  be  received  by  his  successor,  may 
also  be  supported  by  custom  as  well  as  agreement ;  and  has 
received  the  favourable  notice  of  the  courts.  Thus,  in  Dolby  v. 
Hirst  (z)  it  was  decided  that  an  usage  for  the  off-going  tenant  of 
a  farm  in  a  particular  district  to  bestow  his  work,  labour,  and 
expense  in  manuring,  tilling,  fallowing,  and  sowing  his  lands 
according  to  the  course  of  husbandry,  and  for  the  landlord  to  pay 
him  a  reasonable  compensation  in  lieu  thereof,  is  a  valid  and 
reasonable  usage ;  and  it  is  not  material  that  the  tenant  holds 
upon  a  written  contract,  provided  it  does  not  either  expressly  or 
impliedly  exclude  the  custom  (a). 

The  right  to  carry  away,  or  be  paid  for,  straw  and  hay^  the 
produce  of  the  land,  and  which  is  thereon  in  the  usual  course  of 
husbandry,  at  the  expiration  of  the  tenancy,  is  also  usually 
governed  by  the  custom  or  usage  of  the  surrounding  country. 
If  no  such  usage  be  proved,  and  no  agreement  upon  the  sub- 


(v)   Beanen  v.  Deluhay,  1  Hen.  Bla.  S.  C. 

5.    See  2  Bac.  Ab.  334,  tit.  Customty  (a)  Senior  v.  Armylage,  1  Holt,  N. 

(C) ;    Knight   v.    Bennett,  1 1  Moor,  P.  R.  197.     And  per  Parke,  a,  ob- 

^27 ;  3  Sing.  364,  S.  C. ;  Nuttal  v.  serving  on   this  case,  in    Button  v. 

Staunton,  4  B.  &  C.  51.  Wurren,  I  Mee.  &  W.  477. 

(z)  3  Moor,  636 ;  1  B.  &  B.  224, 
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ject  exists,  the  tenant  would,  it  seems,  have  the  power  of  re- 
moval (b). 

In  regard  to  manure  and  dunff,  the  produce  of  the  land,  the 
removal  seems  to  be  so  decided  a  breach  of  the  rules  of  good 
husbandry,  which  a  tenant  is  impliedly  bound  to  observe,  that, 
except  by  express  contract,  the  tenant  never  has  the  right  of 
removal,  and  is  not  often  entitled  by  custom  to  a  compensation 
for  them  (c).  Where  by  agreement  the  tenant  is  to  be  paid  for 
manure,  &c.  at  a  valuation,  the  property  in  it  remains  in  him 
until  the  valuation,  8cc.(^). 

All  these  customs  may  prevail,  whether  the  tenancy  were 
created  by  parol,  or  by  writing,  or  specialty.  But  they  cannot, 
as  M'e  have  already  remarked,  have  any  application  to  instances 
in  which  the  express  terms  of  the  tenancy  are  inconsistent  with 
such  customs  (e) ;  or  the  parties  have  prescribed  rules  (having 
relevance  to  the  subject  to  which  those  usages  apply)  of  such  a 
nature  that  the  parties  must  be  taken  to  have  contemplated 
that  the  usages  of  the  country  would  not  control  or  regulate 
the  holding,  or  the  rights  of  either  party  at  the  end  of  the 
tenancy  (/).  But  if  a  lease  contain  no  stipulations  as  to  the 
mode  of  quitting,  the  off-going  tenant  is  entitled  to  his  away- 
going  crops  according  to  the  custom  of  the  country,  even  though 
the  terms  of  holding  be  inconsistent  with  such  custom.  Thus, 
where  a  tenant  held  on  the  terms  that  the  wheat  land  should  be 
summer  fallowed  and  well  manured  for  the  crops ;  and  by  the 
custom  a  tenant  who  had  sown  his  land  with  wheat,  after  a  crop 
of  turnips,  at  the  wheat  seedness  next  before  the  expiration  of 
his  tenancy,  was  entitled  to  one-half  of  the  wheat  so  sown ;  it 
was  held  that  the  custom  should  prevail,  and  that  it  gave  the 
tenant  a  right  to  a  moiety  of  the  crop  (g). 


(b)  Woodf.  by  Harrison,  5^6, 447 ; 
Furbre  v.  Aridrews,  Winchester  Sum- 
mer Assizes,  1788,  id,;  Gough  v. 
Howard,  Peake's  Addl.  Cases,  197. 
When  the  in-coming  tenant  may  de- 
tain the  hay  until  manure  be  brought 
on  according  to  terms  of  letting.  Smith 
V.  Chance,  2  B.  &  Aid.  753.  Inde- 
bitatus asiumpsit  for  value  of  hay,  &c., 
on  valuation,  &c.,  Leeds  v.  Burrows, 
12  East,  1;  Poulter  v.  Killingbeck,  1 
B.  &  P.  »97. 

(f)  Woodf.  by  Harrison,  3d  ed.  417, 
429,  494  ;  Gmigh  v.  lloicard,  Peake*s 
Addl.  Cases,  197;  Ex  parte  Nixon,  1 
Hose,  D.  L.  446. 


(d)  Beatty  v.  Gibbon,  16  East,  116. 

(e)  Therefore  a  tenant,  whose  te- 
nancy is  determined  qfler  Lady-day, 
by  an  agreement  silent  as  to  away- 
going  crops,  is  not  entitled  to  such 
crops  under  a  custom  which  gives  to 
the  tenant  such  crops  upon  a  regular 
expiration  of  a  Lady-day  tenancy; 
Thitrpe  v.  Et/re,  3  Nev.  &  Man.  214  ; 
1  Ad.  &  E.  926;  and  see  Caldecott  v. 
Smythies,  7  Car.  &  P.  808. 

(/)  Ante,  2(5,  109. 

(g)  Holding  v.  Vigott,  5  M.  &  P. 
427;  7  Bing.  4G5,  S.  C;  and  see 
Hutton  V.  Warren,  I  M.  &  W.  466 ; 
ante,  2C|  109. 
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Where  a  farm  was  taken  for  fourteen  years,  and  the  tenant 
was  to  pay  a  given  sum  for  tillages  and  improvements  done  be- 
fore he  entered,  and  to  receive  the  value  of  the  tillages,  &c.  which 
he  should  leave  on  the  farm,  according  to  a  valuation  to  be  made 
at  his  quitting ;  and  the  tenant  in  the  first  year  said  he  would 
leave,  and  the  landlord  said  he  might;  but  no  new  bargain  was 
made  as  to  his  tillages  and  improvements ;  it  was  held  that  he 
was  not  entitled  to  the  value  of  the  tillages,  &c.  he  left  on  so 
quitting  (h). 


7thly.  Of  the  Common  Count  for  Use  and  Occupation  (i). 

This  count  is  founded  on  the  statute  11  Geo.  II.  c.  19,  s.  14, 
by  which  it  was  enacted,  that  *'  it  shall  be  lawful  for  a  land- 
lord (i),  where  the  agreement  is  not  by  deed,  to  recover  a  rea- 
sonable satisfaction  for  the  lands,  tenements,  or  hereditaments  (/) 
held  or  occupied  by  the  defendant,  in  an  action  on  the  case, 
(i.  e.  promises,  though  debt  also  lies)  (m),  for  the  use  and  occu- 
pation of  what  was  so  held  or  enjoyed ;  and  if  in  evidence  on  the 
trial  of  such  action  any  parol  demise,  or  any  agreement,  (not 
being  by  deed),  whereon  a  certain  rent  is  reserved,  shall  appear, 
the  plaintiff  in  such  action  shall  not  therefore  be  nonsuited,  but 
may  make  use  thereof  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered.** 

Before  this  statute  the  landlord's  remedy  by  action  for  his  rent 
must  have  been  upon  the  demise,  and  he  could  only  recover 
according  to  it.  The  statute  gave  to  landlords  the  action  for  use 
and  occupation  in  order  to  avoid  the  difficulties  of  suing  upon  a 
demise ;  but  it  never  was  intended  that  the  new  action  should  be 
maintainable  where  the  latter  was  not  (n).  If  therefore  there  be 
an  eviction  or  a  surrender  by  operation  of  law  of  a  tenancy, 
whilst  a  quarter's  rent  is  current,  an  action  for  use  and  occupation 


(A)  Whittaker  v.  Barker,  1  C.  &  M. 
113. 

(0  See  1  ChiUv  PI.  6tli  ed.  344; 
Chitty,  jun.  Precedents,  1S8. 

(k)  Not  an  agent  of  the  landlord 
letting  as  such;  Evans  v.  lAXuUf  3  Ad. 
&  E.  138. 

(/)  The  action  applies  to  incorporeal 
hereditaments,  where  there  has  been 
an  actual  enjoyment ;  Bird  v.  Hi^in- 
ton,  4  Nev.  &  iM.  515;  2  Ad.  &   E. 


696;  1  Har.  &  Wol.  6,  S.  C.  As  to 
what  constitutes  an  ''hereditament," 
Jones  V,  Reynolds,  6  Nev.  &  M  441 ; 
4  Ad.  &  E.  305.  The  count  may  be 
adopted  on  a  paro/ demise  of  minerals 
in  Iessor*s  land,  there  being  an  actual 
entry,  id. 

(m)   Post,  373. 

(/i)  Hall  V.  Burgess,  5  B.  &  C. 
333,  per  Ilolroyd,  J. ;  8  D.  &  R.  67, 
S.C. 
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cannot  be  maintained  to  recover  a  proportion  of  the  rent  from  the 
preceding  quarter-day  to  the  time  of  eviction  or  surrender^  &c.(o). 
And  where  a  tenant^  at  a  rent  payable  half-yearly^  against  whom 
a  fiat  of  bankruptcy  issues  during  a  current  half-year,  delivers 
up  possession  of  the  premises  to  his  landlord,  according  to  the 
6  Geo.  IV.  c.  16,  s.  75,  he  is  not  liable  to  be  sued  for  use  and 
occupation  for  the  portion  of  the  half-year  prior  to  the  fiat(j?). 
And  we  have  already  seen  that  if  there  be  a  parol  or  other  de- 
mise, an  action  for  use  and  occupation  cannot  be  sustained,  un- 
less there  be  an  entry  and  some  occupation,  though  for  an  hour 
only ;  if  there  be  that,  it  need  not  continue,  for  the  entry  perfects 
and  constitutes  the  holding  (q). 

Still,  however,  where  there  is  a  written  agreement  for  the 
tenancy,  it  must,  generally  speaking,  be  produced,  and  also 
proved  by  the  plaintiff  at  the  trial,  duly  stamped  as  a  demise. 
This  subject  has  been  already  considered  (r). 

The  common  count  for  use  and  occupation  is  maintainable, 
although  the  defendant,  to  whom  the  premises  were  let,  did  not 
himself  occupy  them,  but  let  them  to  another  person  (s) ;  or 
they  w^re  occupied  only  by  the  servants  of  the  defendant  (0- 

Where  the  tenant  is  bound  to  pay  the  rent,  notwithstanding 
the  destruction  of  the  premises  by  fire,  &c.  it  is  recoverable,  even 
before  the  premises  are  rebuilt,  in  this  general  form  of  action  (t^). 
Actual  occupation  is  not  necessary ;  a  legal  or  constructive  pos- 
session sufiSces  (x).  There  must,  however,  be  an  occupation  by 
the  defendant,  and  therefore  the  assignees  under  a  deed  of  as- 
signment by  an  insolvent  for  the  benefit  of  creditors,  who  enter 
merely  to  sell,  and  do  not  hold  themselves  out  as  occupiers  for 
another  purpose,  are  not  liable  in  this  form  of  action  (y),  nor 
does  the  entry  of  one  of  two  executors  enure  so  as  to  make  them 
both  liable  for  use  and  occupation  (z). 


(o)  See  preceding  note  (n);  a7i/e,S30. 

(p)  Slack  V.  Sharp,  3  Nev.  &  P. 
390;  2  Jurist,  839;  ante,  265;  and 
this  though  the  tenant  holds  under  a 
parol  demise. 

(y)  Ante,  320;  Woolley  v.  WatUng, 
7  Car.  &  P.  610,  where  the  agree- 
ment was  in  writing  for  a  taking  from 
a  future  day ;  see  also  Jones  v.  R^- 
nold$,  7  Car.  &  P.  385 ;  6  Nev.  &  M. 
44t ;  4  Ad.  &  £.  805,  S.  C. ;  Edge  v. 
Strafford,  I  C.  &  J.  391 ;  1  Tyr.  293, 
S.C.;  ifotov.  Kennett,ZMM  £.666. 


(r)  Ante,  126;  and  Fry  v.  Chap- 
man, 5  Dowl.  P.  C.  265. 

(a)  Bull  V.  Sibhfi,  8  T.  R.  327. 

(t)  Bertie  v.  Beaumont,  16  East,  33. 

(tt)  Baker  v.  Holtpzaffell,  4  Taunt. 
85 ;  Izon  v.  Gorton,  7  Scott,  537 ;  5 
New  Cases,  501,  S.C. ;  Ibbt  v.Richard- 
son,  1  P.  &Dav.  618. 

(x)  Pinero  v.  Judson,  6  Bing.  206. 

(y)  How  V.  Kennett,  3  Ad.  &  £. 
659. 

(2)  Nation  V.  Tozer,  1  C,  M.&  R. 
172 ;  4  Tyr.  561,  S.  C. ;  ante,  272. 
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This  action  may  also  be  maintainedi  without  attornment  or  ac* 
knowledgment  of  title,  upon  the  statute  4th  &  5th  Anne,  c.  16, 
ss.  9,  10,  by  the  trustees  of  one  whose  title  the  tenant  (the  de- 
fendant) had  notice  of,  before  he  paid  over  his  rent  to  his  original 
landlord ;  although  the  tenant  had  no  notice  of  the  legal  estate 
being  in  the  plaintiff  on  the  record  (a).  And  the  grantee  of  an 
annuity  charged  on  the  land,  after  notice  to  the  tenant,  may  also 
recover  rent  from  the  latter  in  an  action  for  use  and  occupa- 
tion (b).  So  a  mortgagee  may,  after  notice  to  the  tenant,  main- 
tain an  action  for  use  and  occupation  to  recover  rent  accruing 
after  the  mortgage,  if  the  tenancy  were  created  before  the  mort- 
gage (c) ;  but  not  where  the  demise  is  made  by  the  mortgagor 
subsequently  to  the  mortgage  (d).  But  it  seems  that  use  and 
occupation  does  not  lie  on  a  parol  demise  by  the  assignee  of  the 
reversion  against  the  lessee,  for  the  occupation  which  took  place 
prior  to  the  assignment  of  the  reversion  («). 

This  action  is,  in  general,  founded  upon  a  contract,  without 
which,  either  express  or  implied,  between  the  parties,  the  action 
cannot  be  maintained  (f) ;  and  we  have  seen  that  no  contract 
will  be  implied  in  favour  of  one  who  is  not  clothed  with  the  legal 
estate  {g).  But  a  contract  may  be  inferred  from  evidence  of  title 
and  occupation  (A).     This  is  not,  however,  a  proper  form  of  ac- 


(a)  Lumley  v.  Hodgton,  16  East, 
99;  Renniey,  Robinson,  1  Bing.  147; 
7  Moore,  539,  S.  C. 

(b)  Birch  V.  Wright,  1  T.  R.  378 ; 
Mo$s  V.  Galiimore,  Dougl.  279. 

(f)  Ante,  327,  328;  Moss  v.  Galli- 
fMtre,  Dougi.  279 ;  Rawson  v.  Eicke,  2 
Nev.  &  P.  423 ;  Rogers  v.  Humphrei/Sf 
4t  Ad.  &  £.  299. 
{d)  Id. ;  Evans  v.  EllioU,  1  P.  &  Dav. 
25G;  though  in  an  action  against  a 
tenant  by  his  landlord,  the  former  may, 
under  a  plea  of  non-assumpsit,  show 
that  the  occupation  was  subsequent  to 
a  notice  from  a  mortgagee  (who  had 
been  so  before  defendant's  entry),  to 
pay  rent  to  him ;  but  where  the  notice 
is  also  to  pay  arrears  for  occupation 
ulterior  to  the  notice,  the  payment,  in 
pursuance  of  such  notice,  must  be  spe- 
cially pleaded ;  WaddUove  y.  Bamett, 
S  New  Cases,  54 1 ;  Brook  v.  Biggs, 
id.  672 ;  3  Scott,  803,  S.  C. ;  and  see 
Johnson  v.  Jones,  1  P.  &  Dav.  651. 


(c)  Mortimer  v.  Preedy,  3  Mee.  & 
W.  602. 

(/)  Birch  V.  Wright,  1  T.  R.  378, 
387;  per  Bayley,  J.,  Hall  v.  Burgess, 
5  B.  &  C.  333.  See  Soulsby  v.  iVe- 
ving,  9  East,  310.  But  see  per  Patte- 
son,  J.,  in  Church  v.  Imperial  Gas 
Light  and  Coke  Company,  6  Ad.  &  £. 
854 ;  3  Nev.  &  P.  40,  that  use  and 
occupation  may  arise  from  a  waiver  of 
tort,  or  from  simply  letting  into  pos- 
session. And  see  Mayor  o/ Newport  V. 
Sanders,  3  B.  &  Ad.  411,  where  it  was 
held  that  assumpsit  lies  by  the  owner 
of  a  market  for  stallage,  without  show- 
ing any  contract  in  fact  between  him 
and  the  occupier  of  the  stall. 

(g)  Ante,  333. 

(/«)  Dunk  V.  Hunter,  5  B.  & 
Aid.  322 ;  and  see  per  Patteson,  J., 
in  Church  v.  Imperial  Gas  Light  and 
Coke  Company,  3  N.  &  P.  40;  6  Ad. 
&  E.  854,  S.  C. 
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tion  for  the  discussion  of  a  doubtful  title  (£).  Nor  does  use  and 
occupation,  or  assumpsit  for  money  had  and  received,  lie  where 
a  wrongful  claimant  adversely  receives  rent  (A). 

The  declaration  may  be  in  assumpsit  or  debt.  In  each  the 
venue  is  transitory,  and  it  is  unnecessary  to  state  where  the  pre- 
mises lie  (/). 


Section  II. 
Respecting  Personal  Property. 


I.  Of  Ctmiracis  for  the  S^\e  and  Ex- 
change of  Goods, 
1.  In  general, — Of  the  Nature  of  the 
Contract ;  and  when  the  Pro- 
perty  in  the  Goods  is  thereby 
altered. — Of  a  Sale  by  a  wrong- 
.  ful  Possessor,  and  of  Sales  in 

Market  Overt. 
Of  the  Statute  of  Frauds  as  it 
affects  an   Agreement  for  the 
Sale  of  Goods. 
(1.)  In  general. 
(2.)  Of  a  part  Delivery  and 

Acceptance. 
(3. )  Cff  Eameit  or  part  Pay- 
ment. 


2. 


(4.)  Of  the  Contents  and  Sig- 
nature of  the  Memoran- 
dum, 

3.  Of  fraudulent  Sales. 

4.  Of  illegal  Sales. 

5.  Of  the  Rights  of  the  Vendor. 

6.  Of  the  Rights  of  the  Vendee. 

II.  Of  a  Warranty  upon  the  Sale  of 
Goods. 

III.  (yC(m/raf<«/or  Work  and  Mate- 
rials.    (See  post,  4ih  Section.) 

IV.  Of  a  Contract  for  a  Composition 
in  lieu  o/*  Tithes. 

V.  Cff  Q^iXmeuXs ;  and  herein  of  Car- 
riers. 

VI.  Of  Wagers. 
VII.  0/* Guarantees  and  Indemnities. 


1.  Of  Contracts  for  the  Sale  and  Exchange  of  Goods  {m). 

1.  In  General,  &c. 

A  Sale  or  Exchange  is  a  transmutation  of  property  from 
one  man  to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  (n).     The  difference  between  a  sale  SLuiT^xchange 


(i)  Woodfallyby  Harrison,  627, cites 
MS.  nil.  Terra,  37  Geo.  3. 

{k)  Claratice  v.  Marshall,  2  C.  & 
M.  495;  4Tyr.  147,  S.  C. 

(0  King  V.  Fraser,  6  East,  348.  As 
to  a  mistake  in  this  respect,  Kirklund 
V.  Pounsett,  1  Taunt  570  ;  Doe  v.  Sal- 
ter, 13  Kast,  9;  and  see  Egler  v. 
Marsden,  5  Taunt.  28;  Wilkins  y. 
Wingate,  6  Term  R.  62;  1  Chitty  PI. 
6th  ed.  As  to  evidence,  see  Stevens 
V.  Xj^n,  8  Car*  &  Payne,  389« 


(m)  See  Ross  on  Vendors  and  Pur- 
chasers ;  Long  on  Personal  Property ; 
3  Chitly  Commercial  Law,  272. 

(n)  Noy*s  Max.  c.  42 ;  Shep.  Touch. 
224;  Denn  v.  Diamond,  4  B.  &  C. 
246;  6  D.  k  R.  331,  S.  C.  A  sale 
imports  n  purchase.  As  to  the  difTeN 
cnce  between  goods  sold  and  work 
and  materials,  see  per  Parke,  B.,  in 
Pinner  v.  Arnold,  2  C,  M.  &  R.  6 16 ; 
1  Gale,  271;  1  Tyr.  &  G.  I,  S.  C; 
and  antef  132,  note  (g). 
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is  this ;  the  former  is  a  transferring  of  goods  for  money ;  the 
latter  for  goods^  by  way  of  barter.  In  either  case  the  same  rules 
of  law  are  prescribed  for  regulating  the  transaction  (o). 

To  constitute  a  valid  contract  for  the  sale  of  goods,  it  must,  in 
general,  be  mutually  binding  when  entered  into.  This  rule  and 
its  exceptions  have  been  already  fully  considered  (/>). 


J',^ 


**lf  one  sell  me  his  horse  or  any  other  thing  Jbr  money,  or 
r5L,  ///Other  valuable  consideration,^ a^  (first)  the  same  thing  is  to  be 
delivered  to  me  at  a  day  certain,  and  by  our  agreement  a  day  is 
4  9t  set  for  the  payment  of  the  money;  or  {secondly)  sAl  or_  (Mird/y) 
1J9  part  of  the  money  is  paid  in  hand,  or^{fourthly)  I  give  earnest 
c^/  money (r)  (albeit  it  be  but  a  penny), "to  the  seller;  Qj^{lastly) 
i^}  I  take  the  thing  bought  by  agreement  into  my  possession^  where 
^  no  money  is  paid,  earnest  given,  or  day  set  for  the  payment ;  in  7^^ 

^^^s:^JS^J***f'^,all  these  cases  there  is  a  good  bargain  and  sale  of  the  thing  to^^yff^ 
t^AELM^jC^^SLy^alter  the  property  thereof*  In  the  first  case  I  may  have  an  i^^  ^ 
jL^/jw&«^ZI^^-action  for  the  thing,  and  the  seller  for  his  money ;  in  the  second       ^'^ 
^>Yr,.7?*^.7r^    case,  I  may  sue  for  anT  recover  the  thing  bought;  in  the  third  *   ' 
tjj  I  may  sue  for  the  thing  bought,  and  the  seller  for  the  residue  of 
^    the  money  ;  in  the  fourth  case,  where  earnest  is  given,  we  may 
have  reciprocal  remedies  one  against  another;  and  in  the  last^,^ 
case,  the  seller  may  sue  for  his  money  («)." 

So  in  Noy's  Maxims  {t)  it  is  said,  ''  If  I  sell  my  horse  for 
money,  I  may  keep  him^until  1  am  paid ;  but  I  cannot  have  an 
action  of  debt  until  he  is  delivered ;  yet  the  property  of  the 


(o)  See  2  Bla.  C.  446,  447 ;  Anon, 
3  Salk.  157.  In  general  a  contract  of 
exchange  should  be  declared  upon 
8])ecially  where  the  action  is  to  reco- 
ver damages  for  not  delivering,  &c. ; 
but  where  A,  agreed  to  give  a  horse, 
warranted  sound,  in  exchange  for  a 
horse  of  B.,  and  also  a  sum  of  money, 
and  the  horses  were  exchanged,  but 
B,  refused  to  pay  the  money ;  it  was 
held  that  the  money  might  be  reco- 
vered upon  the  common  count,  for 
horses  sold  and  delivered;  Sheldon  v. 
Cox,  3  B.  &  C.  420;  5  D.  &  R.  277, 
S.C. 

(p)  See  ante,  9  to  17. 


(q)  See   in   general  2  Stark.  Evi- 
dence, 890,  2nd  ed.;  GilUtt  v.  IliU, 
2  C.  &  M.  535,  per  Bayley,  B. ;  ver 
Park,  J.,  Dixony.  Yates,  5  B.  &  Ad.  ji^^^  ^ 
340 ;  but  see  Jkiiley  v.  Culvenoeil,  2  •^u-u^i^^ 
Man.  &  Ry.  566,  in  notes.  ^  ^j^>»* 

(r)  As  to  earnest  in  general,  see     f  ^^ 

(«)  Shep.  Touch.   224 ;    Uinde  v.  j^SLSft 
WhitehousCy  7  East,  558,  57 J,  per  Ld.  r/Csjf 
Ellenborough ;   Tarlintf  v.  Baxter,  6   IS-^JiJA 
B.  &  C.  360 ;  Com;  Dig.  Biens,  (15)  * 

3.  ■ 

(t)  Page   88;    see  also   Binde  v. 
Whitehouse,  7  East  R.  571. 
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horse  is,  by  the  bargain,  in  the  bargainor  or  buyer.  But  if  he 
do  presently  tender  me  my  money,  and  1  do  refuse  it,  he  may 
take  the  horse,  or  have  an  action  of  detainment.  And  if  the  horse 
die  in  my  stable  between  the  bargain  and  the  delivery,  I  may 
have  an  action  of  debt  (i.  e.  for  goods  bargained  and  sold)  for  my 
money,  because  by  the  bargain  the  property  was  in  the  buyer." 

The  rule  appears  to  be,  that  where  there  is  a  sale  of  goods 
generally  (as  distinguished  from  the  sale  of  a  specific  chattel),  no 


property  in  them  passes  till  delivery,  because  until  then  the  very 


goods  sold  are  not  ascertained;  but  where  by  the  contract  itself 
the  vendor  appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel,  and  to  pay  the 
stipulated  price,  the  parties  are  then  in  the  same  relaSon  as  they 
I  would  be  after  a  delivery  of  goods  in  pursuance  of  a  general  con- 
tract. The  very  appropriation  of  the  chattel  is  equivalent  to  de- 
livery by  the  vendor ;  and  the  assent  of  the  vendee  to  take  the 
specific  chattel,  and  to  pay  the  price,  is  equivalent  to  his  accept- 


! 


ing  possession.     The  efiect  of  the  contract,  therefore,  is  to  vest 
the  property  in  the  bargainee  (u). 


There  is,  however,  this  diversity  when  the  day  of  payment  is 
^^^A^    limited,  and  when  not;  in  the  first  case,  the  contract  is  good 
mmediately,  and  an  action  lies  upon  it  without  payment;  but  in 
ifc  the  other  not  so ;  as  if  a  man  buy  of  a  draper  twenty  yards  of   ., 
^^cloth,  the  bargain  is  void  if  he  do  not  pay  the  money>  at  the  , . 
iu0^nce  agreed  upon,  immediately ;  but  if  the  day  of  payment  be/ 
ppointed  by  agreement  of  the  parties,  in  that  case  one  shall 
-  have  his  action  for  the  money,  and  the^  other  for  not  delivering 
K/^^/f*  the  cloth  (a;). 

If  a  party  undertake  to  repair  a  carriage  for  his  creditor,  upon 
the  terms  that  he  should  be  paid  ready  money  for  the  repairs ;  the 
debtor  has  a  lien  on  the  carriage  for  the  price  of  the  repairs,  for 
the  creditor  cannot  efiectualiy  claim  the  carriage  on  a  mere  offer  ' 
to  set  off  his  debt  against  the  price  (^).    But  even  where  nothing 
is  specified  as  to  delivery  or  payment,  although  every  thing  may  • 
be  done  to  divest  the  property  out  of  the  vendor,  so  as  to  throw  the  . 
risk  on  the  vendee ;  still  there  results  to  the  vendor  out  of  the 


f. 


A^.— 


(tt)  Per  Parke.  J.,  Dixon  v.  Yates, 
5B.&  Ad.340.  — — — 

{x)  Jfer  Uuriani,  Dyer,  30  a. 
Cy)  Ckrke  v.  Fell,  1 N.  &  M.  344; 


and  see  per  Bayley,  B.,  in  Miles  v. 
Gorton,  2  C.  &  M.  504,  511;  4  Tyr. 
295,  S.  C,  and  post. 


**«  i« ,. 
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original  contract  a  right  to  retain  the  goods  until  payment  of  the 

price. 

The  right  of  property  (and  risk)  may  thus  be  in  the  vendee ; 

the  right  of  possession  in  tHF vendor.     In  Tarling  v.  Baxter  {z\ 

A.  on  the  4th  of  January,  agreed  to  sell  to  jB.  a  stack  of  hay  for 

145/.,  payable  the  4th  of  Febrtmry^  the  same  to  be  allowed  to 

stand  on  ^.'s  premises  until  the  1st  of  May.     B.  stipulated  that 

the  hay  should  not  be  cut  until  paid  for.     It  was  held  that  this 

was  a  contract  for  an  immediate,  not  a  future  sale,  and  that  the 

property  in  the  hay  passed  by  it  immediately  to  the  vendee ;  and 

that  the  same  having  been  subsequently  destroyed  by  fire,  the 

loss  fell  upon  him. 

If  two   are  agreed   upon  the  price,  and  the  buyer  departs 

U^^^^^t  •/J^v  ^'^'^^^^  tendering  the  money,  and  comes  the  next  day  and  tenders 

^^is^iu^z^u^^c!  J^^i  tJ^e  other  may  refuse;  for  he  is  not  bound  to  wait,  unless  a 

day  of  payment  was  agreed  between  them  (a). 

We  must,  however,  advert  in  these  cases  to  the  Statute  of 
Frauds;  if  the  bargain  be  not  conformable  with  its  enactments, 
which  we  shall  presently  notice^  it  is  void,  and  no  property 


passes. 


^fi 


^*  /if^fit^^  /^ 


S^    ^*-^^9t^* 


/U^ 


\ 


Although  a  contract  for  the  sale  of  goods  be  complete  and 
binding  in  other  respects,  the  property  in  them  remains  in  the 
vendor,  and  they  are  at  his  risk,  if  any  material  acts  remain  to 


be  done  before  the  delivery,  either  to  distinguish  the  goods  or 


ascertain  the  price  thereof  (6). 


The  cases  on  the  subject  may  be  divided  into  two  classes ;  onei 
in  which  there  has  been  a  sale  of  goods  and  something  remains 
to  be  done  by  the  vendor,  and  until  thatis  done  the  property 
does  not  pass  to  the  vendee  ib  as  to  entitle  him  to  maintaini 
trover.     The  other  class  is  where  there  is  a  bargain  for  a  certaiiy&aa^iv/i 

(z)  6  B.  &  C.  360,     Agreement  to    jusgu*^  ce  guUiles  soicnt  peseet,  comp'  t^^iL^ 
take  premises,  and  buy  fixtures,  &c. 
at  a  valuation,  wiiere  the  property  in 
the  latter  vests ;  Clayton  v.  Burthen- 
show,  5  B.  &  C.  4 1 ,  46. 

(a)  Bro.  Ab.  Contract,  pi.  26  ;  5 
Vin.  Ab.  515. 

(b)  By  the  French  law,  C'ode  Civil, 
liv.  3,  tit.  6,  c.  1,  art.  1585,  1586, 
1587.  ^*  Lorsque  deft  marchandises  we 
t^nt  pas  vendues  en  bloc,  mais  au  poid^j 
au  comptCf  on  d  la  tnesure,  la  vente  n*est 
point  patfaitCy  en  ce  sens  que  let  choses 
vendues  sont  aux  risgties  du  vendeur 


tees,  ou  tnesurees ;  mais  Vachcteur  pent  'jf  ^■**3 
en  demander  ou  la  delivrance  ou  des  fCLj^ti 
domniages-inth-its,  sHl  y  a  lieu,  en  cas  •%££  Am 


d'inexecutian  de  Vengogement,  Si,  au 
contraire,  les  marchandises  ont  etc  veti-  I^U'kJJm 
dues  en  bloc,  la  vente  est  parfaite,ji^JI^ 
quoique  Ics  marchandises  naient  pas^UsU^ 
encore  cie  pesees,  comptees,  ou  mesurees,  JjLsdfJu^ 
A  regard  du  vin,  de  Vhuile,  et  des  au-  Afiuu^<m 
tres  choses  que  Von  est  dans  V usage  de  ddk  /^ 
ga&ter  avant  d'enj'airc  V achat,  il  n'y  a  \j*^  '*U» 
point  de  vente  tant  que  Cacheteur  ne  ks  ' 

a  pas  gouta  et  agrees,** 
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quantity,  ex  a  greater  quantity,  and  there  is  a  power  of  selection 


in  the  vendor,  to  deliver  which  he  thinks  fit,  then  thejright  to 
them  does  not  pass  to  the  vendee  until  the  vendor  has  made  his 


selection^  and  trover  is  not  maintainable  until  that  is  done  (c). 
Zagury  v.  Fumell  (d)  falls  within  the  first  of  these  two  classes ; 
there  several  bales  of  skins  (stated  in  the  contract  to  contain  five 
dozen  in  each  bale),  were  sold  at  a  certain  sum  per  dozen ;  and 
it  was  the  juty  of  the  seller  to  count  over  the  skins,  to  see  how 
many  each  bale  actually  contained,  but  before  any  enumeration 
took  place  the  whole  were  consumed  by  fire ;  and  Lord  EUen- 
borough  and  Sir  James  Mansfield  held  that  an  action  could  not 
be  maintained  against  the  purchaser  for  the  value  of  the  skins, 
and  that  the  loss  fell  entirely  upon  the  seller. 

So  where  it  appeared  that  on  the  sale  of  oil,  it  is  the  custom 
before  the  delivery  for  the  cask  to  be  searched  by  the  seller's 
cooper ;  and  for  a  broker,  on  behalf  of  both  parties,  to  ascertain 
the  foot  dirt  and  water  in  each  (for  which  allowance  was  to  be 
made),  and  then  the  casks  were  to  be  filled  up  by  the  seller's 
cooper  at  their  expense ;  it  was  held  that  till  such  acts  were  done, 
ajid  such  delivery  was  made,  the  contract  was  not  complete  to 
pjTss  the  property,  and  the  vendor  might,  on  the  insolvency  and 
subsequent  bankruptcy  of  the  buyer,  countermand  the  sale  {e). 
And  although  the  subject-matter  of  the  sale  be  clearly  ascertained, 
yet  if  the  price  cannot  be  calculated  until  both  parties  have 
weighed  the  goods,  no  property  therein  passes  to  the  vendee  till 
such  act  be  done,  as  in  the  case  of  the  sale  of  a  stack  of  bark  at 
a  certain  price  per  ton{f).  But  where  on  a  sale  of  trees,  at  a 
price  per  cubic  foot,  the  trees  were  marked  by  the  purchaser,  and 
the  cubical  contents  of  each  tree  ascertained,  it  was  held  that  the 
property  passed  to  the  purchaser,  although  the  sum  total  of  the 
cubical  contents  had  not  been  ascertained ;  Tindat^  C.  J.  ob- 
serving, **  The  mere  adding  up  of  the  whole  is  too  trifling  an 
incident  to  authorise  us  to  say  the  measurement  was  not  com* 
plete"(^).  Under  the  second  class  may  be  noticed  the  in- 
stances of  a  sale  of  ten  out  of  twenty  tons  of  flax,  the  same 


(c)  Ver  Bayley,  B.,  in  GilUU  v. 
HilU  8  C.  &  M.  535. 

{d)  Zagury  y.  Fumellj  2  Camp. 
840,  242,  D.  And  see  Hanson  v. 
Meyer,  6  East,  614;  BMg^  v.  Mineit, 
11  East,  810. 


(e)  Wallace  v.  Breeds,  IS  £ast,522.^ 

(J")  Simmons  '^'  Stoifl,  5  B.  &  C  jf^^^,  „-*^  ^,/r 
857;  8  U.  &  U.  693,  S.  6.  t^i^tZu^a*^/ 

l(g)  Tan$ley  v.  l\umery  8  Bing.  N.  *'^0^^ct.  f^/SCZ. 
C.  151,  155;  8  Scott,  863;  1  Hodges. >^'"^/-r:  ^/^ 
305,S.C.  .     V     /_    .^i    Tf.      5^'^ 

A¥  i&  eA^/%  /yi^^^  ki.  ^u,*  •JLa'^^^  a^^«us« 
^he^  ^1^^  AZm^   A^AU*.-^  JU^^   ^bssi 
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being  in  mats  of  an  unequal  size  and  quantity  (k) ;  or  for  80 
many  tuns  out  of  a  larger  quantity  of  oil  (i).  In  these  cases  no 
property  passes,  and  the  vendee  cannot  be  sued  for  goods  bar- 
gained and  sold  until  there  has  been  a  selection  and  appropria- 
tion made  of  the  part  sold  from  the  larger  quantity  of  goods. 
But  when  the  vendor  has  made  such  selection,  and  appropriated 
some  specific  portion  of  the  entire  bulk  for  the  benefit  of  the 
vendee,  the  property  in  the  article  sold  passes  to  the  vendee, 
although  the  vendor  is  not  bound  to  part  with  the  possession 
until  he  is  paid  the  price  (j).  A.  having  in  his  warehouse  a 
quantity  of  sugar  in  bulk»  more  than  sufiicient  to  fill  twenty  hogs- 
heads, agreed  to  sell  twenty  hogsheads  to  JB.,  but  there  was  no 
note  in  writing  of  the  contract  sufficient  to  satisfy  the  statute  of 
frauds.  Four  hogsheads  were  delivered  to  and  accepted  by  B. ; 
A.  filled  up  and  appropriated  to  B,  sixteen  other  hogsheads,  and 
informed  him  that  they  were  ready,  and  desired  him  to  take  them 
away.  B.  said  he  would  take  them  as  soon  as  he  could.  It  was 
held  that  the  appropriation  having  been  made  by  A.^  and  assented 
to  by  B.,  the  property  in  the  sixteen  hogsheads  thereby  passed 
to  the  latter;  and  that  their  value  might  be  recovered  by  ^. 
under  a  count  for  goods  bargained  and  sold  (A). 

In  Gillett  V.  Hill  and  another  (J)  it  appeared  that  Orbell  con- 
tracted to  sell  to  the  plaintiflf  twenty  sacks  of  flour,  and  gave  him 
an  order  on  defendants,  his  wharfingers,  requesting  them  '^  to  de- 
liver to  the  plaintiff  twenty  sacks  of  households."  On  the  order 
being  presented  to  defendants  it  was  filed  by  them  in  the  way  thai 
orders  accepted  generally  were  filed  by  them  in  the  usual  course 
of  their  business,  without  any  indorsement  being  made  on  it  of  a 
partial  acceptance  only.  It  was  held  that  such  general  accept- 
ance of  the  order  vested  the  property  in  the  twenty  sacks  of  flour 
in  the  plaintiff,  and  that  he  might  maintain  trover  for  them  against 
the  defendants  on  a  subsequent  refusal  to  deliver  them.  Bayley,  B« 
observed,  *'  This  was  an  order  to  deliver  twenty  sacks  of  flour,  not 


(h)  Busk  7.  Davis,  2  M.  &  Sel.  397 ;  Spence,  4  Ad.  &  £.  469. 

Shepleyy.  Davis,  5  Taunt.  617;  see  (k)   Rhode  v.   Thtoaite,  6  B.  &C. 

Austen  v.  Craven,  4  TbudL  644.  388 ;  Alexander  ▼.  Gardner,  1  Bing, 

(i)   White  V.  Wilks,  5  Taunt  176;  N.  C.  676. 

1  Marsh.  R.  258,  S.  C. ;  and  per  Bay-  (/)  Gillett  v.  Hill,  4  Tyr.  290 ;  2 

ley,  B.,  Gillett  v.  Hill,  S  C.  &  M.  C.  &  M.530,  S.  C;  and  see  per  Bay- 

535;  4  Tyr.  290,  S.  C.  ley,  B.,  Miles  w.  Gorton,  2  C.  &  M. 

(j)  Fer  Williams,  J.,  Clarke  ▼.  510;  4 Tyr.  395,  S.  C. 
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out  of  a  larger  quantity,  but  twenty  sacks  specifically,  and  when  the 
defendants  accept  that  order  without  restriction,  they  admit  that 
they  have  twenty  sacks  which  they  will  appropriate  to  that  order, 
and  they  have  no  right  afterwards  to  say  that  they  have  not 
twenty  sacks  unappropriated."  If  the  quantity,  quality,  and 
price  be  ascertained,  the  property  passes  to  the  vendee,  though 
the  vendor  were  not  in  possession  of  the  goods  at  the  time  of  the 
sale ;  as  on  a  contract  made  by  plaintiffs  in  London  to  sell  to 
defendants  a  quantity  of  butter,  which  they  expected  from  Sligo, 
and  the  quality  and  price  were  specified  in  the  contract.  The 
goods  were  shipped  on  a  specified  day ;  the  defendants  having 
accepted  the  invoice  and  bill  of  lading ;  it  was  held  that  the  pro- 
perty in  the  butter  had  passed  to  the  defendants,  and  that  though 
lost  by  shipwreck  the  price  might  be  recovered  from  defendants 
in  an  action  for  goods  bargained  and  sold  (m). 

In  the  case  of  a  contract  to  maniLfacture  goods  and  then  sell 
them,  it  is  a  general  rule  that  no  property  in  the  material  or  the 
arUcle  passes  to  the  purchaser  until  the  article  has  been  finished 
and  delivered,  or  is  ready  for  delivery,  and  appropriated  to  the 
benefit  of  or  set  apart  for  the  purchaser,  with  his  consent,  and 
accepted  by  him ;  and  that  even  where  the  contract  contains  a 
specification  of  the  dimensions  and  other  particulars  of  the  ar- 
ticle to  be  manufactured,  and  fixes  the  precise  mode  of  payment 
by  months  and  days  (n).  But  where  the  contract  provides  that 
the  article  shall  be  manufactured  under  the  superintendence  of  a 
person  appointed  by  the  purchaser,  and  also  fixes  the  payment 
by  instalments,  regulated  by  particular  stages  in  the  progress  of 
the  u?orhy  the  general  property  in  the  materials  used  in  the  pro- 
gress of  the  work  vests  in  the  purchaser  at  the  time  when  they 
are  put  to  the  fabric  under  the  approval  of  the  superintendent ; 
or,  at  all  events,  as  soon  as  the  first  instalment  is  paid  (o). 

In  Muckhw  V.  Mangles  ( p),  which  was  an  action  of  trover  for 
a  barge,  it  was  held  that  although  the  party  who  ordered  it  to 


(m)  Alexander  v.  Gardner,  1  Bing.  thers  v.  Fayne,  5  Bing.  270 ;   Woods 

N.  C.  671;    1    Scott,   281,   630;   S  v.  Rinje//,  5  B.  &  Aid.  94«;  Clarke  v. 

Dowl.  P.  C.   146 ;  1    Hodges,    147,  Spencc^  4  Ad.  &  £.  466. 

S.  C.  (o)  Woods  V.  Russell,  5  B.  &  Aid. 

(n)  Mucklow  V.  Mangles,  1  Taunt  946;  Clarke  v.  Spence,  4  Ad.  &  E. 

318;  Simmons  v.  Swift,  5  B.  &  C.  857;  448 ;  Laidler  v.  Burlinson,  2  M.  &  W. 

Rhode  V.  Thwaites,  6  B.  &  C.  388;  602. 

Coode  V.  Langlev,  7  B.  &  C.  26;  At-  (p)  1  Taunt.  318. 
kintonr.  Bell,  8  B.  &  C.  377 ;  Ccrrw 
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be  built  had  paid  money  on  account  equal  to  the  price,  and 
his  name  had  been  painted  thereon  by  the  builder,  the  vendee 
acquired  no  property  in  the  barge,  it  not  having  been  delivered 
to  the  vendee.  The  bargain  in  that  case  does  not  seem  to  have 
provided  for  the  advances  which  were  made ;  and  the  advances 
do  not  appear  to  have  been  regulated  by  the  progress  of  the 
work. 

Laidler  v.  Burlinson  {q)  is  a  similar  case.  That  was  an  action 
of  trover  for  one-fourth  of  a  ship.  The  facts  were  that  in  the 
year  1833,  and  until  his  bankruptcy,  one  T.  L.  carried  on  busi- 
ness as  a  ship-builder,  and  on  the  10th  of  June,  1833,  the  follow- 
ing agreement  was  entered  into  : — "  Particulars  and  description 
of  a  new  ship  now  about  one-third  built,  in  the  yard  of  T.  Z." 
then  there  followed  a  description  of  the  length,  breadth,  and 
depth  of  the  ship,  the  number  of  tons  she  was  to  carry,  and  the 
timbers,  and  particulars  of  every  thing  that  she  was  to  be  built 
of  and  supplied  with,  "for  the  sum  of  1750/.,  and  payment  as 
follows  opposite  to  each  respective  name."  This  agreement  was 
signed  by  T,  X.,  and  after  his  signature  followed  these  words : — 

"  We,  the  undersigned,  hereby  engage  to  take  shares  in  the 
before-mentioned  vessel,  as  set  opposite  to  our  respective  names, 
and  also  the  mode  of  payment ;"  this  was  signed  by  several  per- 
sons for  different  shares,  and  at  different  times,  and  amongst  the 
rest  by  the  plaintiff  for  one-fourth  in  October,  1833.  Below 
these  signatures  were  written  the  following: — "  14th  July,  1833, 
I  hereby  agree  to  accept  the  above  price  and  mode  of  payment, 
71  L"  The  plaintiff  proved  payment  for  his  share  by  bills  be- 
fore the  bankruptcy  of  T.  L.  The  P.  C.  company  signed  the 
agreement  for  one-fourth,  of  which  company  one  S.  was  a  mem- 
ber, and  used  to  go  to  look  at  the  vessel  when  building,  and  oc- 
casionally found  fault  with  the  work,  which  was  improved  in  con- 
sequence, and  T.  L.  told  his  foreman  to  act  under  H.^s  direc- 
tions. At  the  time  of  the  bankruptcy  the  frame  of  the  vessel 
was  on  the  stocks  in  T.  X.'s  building  yard,  in  an  unfinished  state ; 
and  after  the  bankruptcy  some  of  the  men  continued  to  work 
upon  her,  and  received  their  money  from  //. ;  but  it  was  held 
that  under  these  circumstances  the  property  in  one-fourth  of  the 
vessel  did  not  pass  to  T,  L.  the  plaintiff. 


{q)  Laidler  v.  Burlinson,  2  M,  &  W,  603. 
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In  Woods  V.  Russell  (r),  where  by  the  contract  for  building  a 
ship  it  was  to  be  built  under  the  superintendence  of  a  person 
appointed  by  the  purchaser^  and  given  portions  of  the  price 
were  to  be  paid  according  to  the  progress  of  the  work,  it  was  con- 
sidered that  by  the  payment  of  those  portions  of  the  price,  the 
ship  was  irrevocably  appropriated  to  the  person  paying  the 
money.  It  was  a  case  in  effect  of  a  purchase  of  the  specific  arti- 
cles of  which  the  ship  was  made.  Though  the  circumstance  that 
the  ship-builder  had  signed  the  certificate  to  enable  the  purchaser 
to  have  the  ship  registered  in  his  name  was  relied  upon  by  the 
court  as  the  principal  ground  for  their  decision  that  the  general 
property  in  the  ship  had  passed  to  the  purchaser,  although  not 
quite  finished,  and  delivered  according  to  the  contract;  still 
the  facts  of  the  payment  having  been  made  during  the  progress  of 
the  work,  and  the  building  having  been  under  the  superinten- 
tendence  of  an  agent  of  the  purchaser,  would  seem  to  have  been 
sufficient  to  support  the  decision  in  that  case. 

InClarkev.  Spence  («),  where  the  facts  were  somewhat  similar, 
the  same  principle  was  recognised,  though  in  that  case  there  was 
no  signature  of  the  certificate,  which  was  so  strongly  relied  on 
in  Woods  v*  Russell,  P.  contracted  with  a  ship-builder  to  build 
him  a  ship  for  a  certain  sum,  to  be  paid  by  instalments  as  the 
work  proceeded ;  the  first  instalment  when  the  vessel  was  ram- 
med ;  the  second  when  she  was  timbered,  &c.  An  agent  for  P. 
was  to  superintend  the  building^  the  vessel  was  built  under  such 
superintendence,  all  the  materials  being  approved  by  the  agent 
before  they  were  used.  The  builder  became  bankrupt  before  the 
ship  was  completed;  afterwards  the  assignees  completed  the 
ship»  and  all  the  instalments  were  paid  or  tendered.  In  an  action 
of  trover  by  P.  against  the  assignees  for  the  ship,  the  court 
held,  that  on  the  first  instalment  being  paid,  the  property  in  the 
portion  then  finished  became,  by  virtue  of  the  above  contract, 
vested  in  P.,  subject  to  the  right  of  the  builder  to  retain  such 
portion  for  the  purpose  of  completing  the  work  and  earning  the 
rest  of  the  price,  and  that  each  material  subsequently  added  be- 
came as  it  was  added  the  property  of  P.  as  the  general  owner. 

(r)   Woodi  V.  Rm»ell,  5  B.  &  Aid.  5  Bing.  277 ;  «  M.  &  P.  429,  S.  C, 
942,  recognised  in  Laidler  v.  Burlin-  f)erBe$t, C.  J.  and  Parke,  J.;  see  Old- 
ton,  2  M.  &  W.  602,  and   Clarke  v.  fitld  v.  Lowe,  9  B.  &  C.  73,  78. 
Spence,  infra.    See  observations  there-  (s)  Clarke  v.  Spence,  4  Ad.  &  £. 
on,  Atkinson  v.  Bell,  8  B.  &  C.  283,  466,  467. 
per  Bayley,  J.;  Carruthers  ▼,  Fayne, 
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to  each  lot,  although  the  purchaser  afterwards  sign  one  memo- 
randum that  he  has  bought  the  several  lots  (a) ;  though  it  would 
be  otherwise  if  such  memorandum  were  for  the  purchase  of  the 
several  lots  at  one  aggregate  price  (A).  But  in  the  case  of  a 
party,  upon  one  and  the  same  occasion,  and  at  the  same  time, 
verbally  ordering  various  articles  of  a  tradesman,  there  is  not 
necessarily  a  distinct  contract  as  to  each  article,  although  a 
separate  price  for  each  was  fixed ;  and  it  seems  to  be  a  question 
whether,  under  all  the  circumstances,  it  was  intended  to  be  an 
entire  contract.  In  Baldey  v.  Parker  (c)  it  appeared  that  A^ 
went  to  the  shop  of  B.  and  Co,  linendrapers,  and  contracted  for 
the  purchase  of  various  articles ;  a  separate  price  for  each  being 
agreed  upon.  A.  then  assisted  in  cutting  some  of  the  goods,  and 
marked  others ;  and  he  desired  that  an  account  of  the  whole  might 
be  sent  to  him.  A  bill  of  parcels  was  accordingly  sent  with  the 
goods ;  and  A,  on  that  occasion  required  a  discount  on  the  whole 
to  be  allowed  him  for  ready  money,  which  was  declined;  and  A. 
then  refused  to  take  any  of  the  goods.  It  was  decided  that 
looking  to  the  whole  transaction,  there  was  an  entire  contract ; 
and  not  a  distinct  or  separate  sale  of  each  article.  But  where 
there  was  an  absolute  order  of,  and  bargain  for,  one  article,  and 
at  the  same  time  an  incomplete  order  (reserving  an  option  of  sale) 
as  to  another  article,  it  was  decided  that  the  orders  were  distinct, 
not  joint  (cQ.  If  there  be  a  joint  order  for  several  classes  of 
goods,  the  acceptance  of  one  class  would  be  an  acceptance  of 
the  whole  within  the  statute  of  frauds  {e). 

Sale  of  goods  by  a  person  who  has  wrongfully  obtained 
them{f). — The  general  rule  of  the  law  of  England  is,  that  a 
roan  who  has  no  authority  to  sell,  cannot,  by  making  a  sale, 
transfer  the  property  to  another.  If  the  real  owner  of  goods 
suffer  another  to  have  possession  of  his  property,  and  of  those 
documents  which  are  the  indicia  of  property,  then,  perhaps,  a 


(a)  Roots  V.  Lord  Dormer,  4  B.  & 
Ad.  77.  See  Emmerson  v.  HeelU,  2 
Taunt.  38;  ante,  29S. 

(6)  Dj/kes  V.  Blake,  4  Bing.  N.  C. 
463 ;  6  Scott,  320,  S.  C. ;  ante,  298. 

(c)  3  D.  &  R.  220;  2  B.  &  C.  37, 
S.  C. 

(rf)  Price  V.  Lea,  1  B.  &  C.  156. 

(e)  Elliott  V.  Thomas,  3  M.  &  W. 
170;  and  see  ;)os^i  395,  S96. 


(J")  We  have  already  fully  consi- 
deied  the  capacity  of  parties  to  con- 
tract, and  the  law  of  contracts  as  it 
regards  poj'ticular  parties.  It  only  re- 
mains to  treat  here  of  sales  by  parties 
who  have  no  title  to  the  goods.  The 
general  law,  as  to  capacity  to  contract, 
applies  as  well  to  sales  as  to  other 
bargains. 
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sale  by  such  a  person  would  bind  the  true  owner  (g).  We  have 
seen  that,  on  a  sale  by  a  wrongful  possessor,  the  real  owner, 
though  not  the  seller,  may  recover  the  price  of  them  from  the 
▼endee,  who  will  then  have  a  defence  to  any  action  brought  by 
the  vendor  (A). 

The  provisions  of  the  statute  of  6  Geo.  IV.  c.  94,  relative  to 
the  sale  o{  goods  by  a  factor  or  agent,  have  been  already  no- 
ticed (t). 

There  is  an  exception  to  the  principle  that  the  sale  of  goods 
by  a  tortious  holder  of  them  shall  not  transfer  any  legal  title 
thereto,  in  the  case  of  a  sale  in  market  overt  (k).  This  is  an  ex- 
ception originating  in  the  manifest  injustice  and  impolicy  of  per- 
mitting sales  of  a  public  description  to  be  impeached  by  a  party 
who  could  not,  by  due  diligence,  be  discovered. 

Market  overt,  or  open  market,  is  a  fair  or  market  held  at 
stated  intervals,  in  particular  places,  by  virtue  of  a  charter  or 
prescription.  In  the  city  of  London  (I)  every  shop  (but  not  a 
wharO  is  (on  every  day  except  Sunday)  market  overt,  in  regard 
to  the  goods  usually  and  publicly  sold  therein.  But  in  all  these 
cases  the  sale  must  be  in  the  usual  and  public  or  exposed  part  of 
the  premises  where  the  goods  are  placed  for  sale,  not  in  a  back 
room ;  and  no  place  is  for  this  purpose  a  market  overt,  except  as 
to  goods  usually  sold  therein,  and  appropriate  to  the  trade  of  the 
occupier.  And  the  exception  applies  only  to  bond  fide  sales  com- 
menced and  perfected  in  the  market  overt,  not  to  gifts  or  pavms 
therein  (m). 

By  the  7  &  8  Geo.  IV.  c.  29,  s.  57  (»),  the  owner  of  any 
chattel,  &c.,  or  other  property  stolen,  is  entitled  to  restitution. 


(g)  I>yer  V.  Pearson,  3  B.  &  C.  42 ;  Peanon^  3  B.  &  C.  38 ;  Peer  v.  Hum- 

per  Abbott,  C.  J.;  4  D.  &  R.  652,  S.  phrey,  S  Ad.  &  £.  495;    1  Hair.  & 

C. ;  Boyaon  v.  CoUs,  6  M.  &  Selw.  23,  Wol.  28 ;  4  Nev.  Bt  Man.  430,  S.  C. ; 

S4,  per  Bayley,  J.;   William  v.  Bar-  Hiem  ▼.  Mill,  13  Ves.  J.  122. 

ion,  3  Bing.  145, per  Best,  C.  J.     Per  (/)  Semble  not  the  Strand;   Anon. 

Littledale,  J.,  in  Dixon  y,  Yates,  5  B.  12  Mod.  R.  521. 

&  Ad.  339.    Tbe  buyer  is  bound  to  (m)  See  generally  2  Inst.  713.  Case 

exercise  reasonable  prudence  in  pur-  of  Market  Overt,  5  Co.  R.  836 ;  2 

chasing,  Ward  v.  Cutrk,  1  M.  &  M.  RoM  Ah,  tit.  Market  Overt ;  Bac.Ab. 

497 ;  Cook  v.  Caldecott,  1  M.&  M.  C.  Fairs,  (E);  2  Bla.  C.  449;   Wilkinson 

522 ;  Stark.  Ev.  978.     When  an  au-  v.  King,  2  Camp.  335 ;  see  supra  note 

thority  to  sell-shaU  be  presumed  against  (g) . 

tbe  owner,  see  ante,  211.  (n)  As  to  the  sale  of  stolen  horses, 

(h)  Ante,  22 ;  Dickenson  v.  Naul,  see  2  and  3  P.  &M.c.  7;  31  Eliz.  c. 

4  B.  &  Ad.  638.  12 ;  2  Bla.  C.  450;  Burn's  Justice  by 

(t)  Ante,  922,  223.  Chitty,  tit.  Horses,  vol.  3,  340,  343; 

(k)  Per  Abbott,  C.  J.,  in  Dyer  v.  Gibbs's  Case,  Owen,  27;  1  Leon.  158. 

c  c 
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(although  the  chattel  may  have  been  bond  fide  sold  in  the  inte- 
rim^) provided  the  owner^  or  his  executor,  shall  prosecute 
the  thief  or  receiver  to  conviction,  and  the  court  shall  award 
restitution.  There  is  an  exception,  if  it  appear  before  the  award 
of  restitution  that  any  valuable  security  shall  have  been  bona 
fide  paid  or  discharged  by  the  party  liable ;  and  in  the  case  of 
a  negociable  instrument  bona  fide  taken  by  transfer,  or  delivery, 
by  any  person  for  a  valuable  consideration,  without  any  notice, 
or  without  any  reasonable  cause  to  suspect  that  the  same  had 
been  stolen.  But  independently  of  that  statute  the  owner  of 
goods  feloniously  stolen,  who  prosecutes  the  thief  to  conviction, 
may  maintain  trover  against  a  person  who  purchased  them  from 
the  thief  by  a  bona  fide  sale  but  not  in  market  overt  before  the 
conviction,  although  he  resold  them  in  market  overt  before  the 
prosecution  of  the  oSender,  notice  of  the  felony  having  been 
given  him  whilst  the  goods  were  in  his  possession  (o).  The  pro- 
perty of  the  original  owner  of  the  goods  cannot,  it  seems,  be 
divested  except  by  a  sale  to  a  bona  fide  purchaser  in  market 
overt,  but  the  law  out  of  policy  suspends  the  right  to  sue  for 
their  recovery  until  after  conviction  (/?). 

The  act  2  and  3  Vic.  c.  71,  s.  27,  28,  29,  for  regulating  the 
police  courts  of  the  metropolis,  also  contains  some  provisions  for 
the  restoration  of  goods  stolen  or  fraudulently  obtained  to  the 
owner  thereof. 

The  right  to  follow  goods  sold,  &c.  by  a  person  who  obtained 
them  by  fraud,  will  be  considered  hereafter  (q), 

2.  Op  the  Statute  of  Frauds,  as  it  affects  Contracts 

FOR  the  Sale  of  Goods. 

(1.)  In  General. 

By  the  common  law  a  parol  contract  for  the  sale  of  goods 
is  valid.  But  by  the  17th  section  of  the  Statute  of  Frauds,  29 
Car  2,  c.  3,  it  is  enacted,  that  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandises  (r),  for  the  price  of  lOZ.  sterling. 


(o)  Peer  v.  Humphrey^  4  Nev.  &  (r)  The  statate  has  not  the  word 

M.  430;  2  Ad.  &£.  495;  1  Har.  &  chattels.     Clearly,  however,  it  extends 

Wol.  28,  S.  C.  to  contracts  for  the  sale  of  horses,  and 

(p)  Id.  idid.  As  to  the  right  to  a  other  live  animals,  see  post,  S91.  The 
bill  to  which  master's  indorsement  was  word  goods  is  evidently  used  in  coo- 
forged  by  agent,  see  Johnson  v.  Win-  tradistinction  to  realty.  But  it  would 
die,  3  Bing.  N.  C.  225.  seem  that  this  section  of  the  statute 

(7)  Fost,  406.  can  relate  only  to  such  chattels  or  per- 
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or  upwards,  shall  be  allowed  to  be  good(r);  except  the  buyer  shall 
(1st)  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same ;  or  (^ndly)  shall  give  something  in  earnest  to  bind  the  bar- 
gain, or  \npart  oi payment;  or (3rdly)  unless  some  memorandum. 
or  note  in  tvriting  of  the  same  bargain  be  made,  and  signed  by 
the  parties  to  be  charged  with  such  contract,  or  their  agents 
thereunto  lawfully  authorised  (s). 

It  will  be  observed,  that  the  abova  enactment  is  confined  to  a 
contract  for  the  sale  of  goods,  A  distinction  was  once  made 
between  an  executory  and  an  executed  agreement  for  the  sale  of 
goods ;  it  being  considered  that  the  former  only  was  within  the 
statute.  That  distinction  was,  however,  overruled (^).  It  was 
also  held,  that  if  the  thing  bought  was  at  the  time  in  esse, 
though  in  an  imperfect  and  unfit  state,  and  the  parties  evidently 
contemplated,  in  substance,  a  sale  of  goods,  the  statute  applied  ; 
as  a  contract  for  flour,  though  not  then  prepared,  and  then 
unground  {u).     But  the  statute  was  held  not  to  apply  to  contracts 


sonalty  as  are  capable  of  delivery. 
It  does  not  extend  to  a  contract  to  sell 
or  transfer  shares  or  stock  in  a  railway 
company,  where  a  clause  in  the  act 
declares  that  the  shares  shall  be 
deemed  to  be  personal  estate,  and  not 
realty,  and  it  should  seem  that  even 
without  such  clause  the  statute  would 
not  apply ;  Bradley  v.  Holdsworth,  3 
Mee.  &  W.  422.  In  Pickering  v.  Ap* 
pleby,  1  Comyn  R.  S54;  2  E(\,  Cas. 
Ab.  50,  pi.  H7,  S.  C,  the  question 
whether  snares  or  stock  in  a  company 
were  within  the  statute,  was  before  all 
the  judges  of  England,  who  were 
equally  divided  upon  it,  six  against 
six ;  see  per  Lord  Chancellor,  Colt  v. 
NetervUle,  2  P.  Wms.  308 ;  Crull  v. 
Dodum,  Select  Cases  in  Chancety,4] ; 
Vin.  Ab.  ContrMtSy  (H)  pi.  46.  In 
Leigh  v.  Banner^  1  £sp.  U.  403,  an 
agreement  between  merchants  that  one 
shall  take  a  share  in  the  outfit  of  a 
ship  and  the  adventure,  was  held  by 
Lord  Kenyon  not  to  be  an  agreement 
"  for  the  sale  of  goods,"  within  the  pro- 
viso in  the  stamp  act.  As  to  whether  it 
applies  to  a  sale  of  Spanish  bonds,  see 
jrawle  V.  Gunny  4  New  Cases,  445. 
Semble  that  an  agreement  for  a  part- 
nership  need  not  be  in  writing.  Aliter 
where  the  contract  is  for  the  sale  of  a 
share  in  a  firm,  antey  232.   As  to  con- 


tracts fofjixturet,  ante,  356, 357;  Wick 
V.  Hodgsouy  12  Moore,  213. 

(r)  Carringlon  v.  Roots,  2  M.  & 
W.  248 ;  1  Jurist,  85.  If  the  requi- 
sites of  the  act  be  not  complied  with, 
the  contract  is  absolutely  void  as  such, 
though  we  have  seen  that  it  may  ope- 
rate as  a  license,  and  afford  a  defence 
to  an  action  of  trespass  for  any  acts 
done  under  it. 

(«)  It  is  worthy  of  observation,  that 
in  regard  to  other  contracts  within  this 
important  statute,  it  provides  no  other 
medium  of  proof,  and  affords  and  re- 
quires no  other  ceremony  than  writing, 
but  as  to  the  sale  of  goods,  one  of  the 
most  ordinary  transactions,  it  wisely 
permits  the  validity  of  the  bargain  to 
be  established  by  other  tokens  and 
evidences. 

(0  Rondeau  v.  Wyatty  3  Hen.  Bla. 
63;   Cooper  v.  Elstony  7  T.  R.  14. 

(u)  Gmhutt  V.  WatMHy  5  B.  &  Aid. 
613;  1  D.  &  R.  219,  S.  C.  A  con- 
tract to  sell  oil  not  then  expressed 
from  seed  in  the  vendor's  possession, 
WUki  V.  Atkinson,  6  Taunt.  11 ;  or  to 
supply  a  house  with  pipes  to  be  laid  in 
a  specified  manner.  West  Middlesex 
Waterworks  Company  v.  Suwerkropp, 
Moo.  &  M.  408,  is  a  contract  for  the 
sale  of  goods. 


c  c  2 
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Strictly  for  worh^  and  labour^  and  materials ;  that  is^  a  contract 
to  make  and  complete  or  deliver,  in  future,  goods  not  in  ex- 
istence, and  consequently  not  capable  of  delivery,  or  part  ac- 
ceptance, at  the  time  of  the  bargain :  as  a  contract  to  make  or 
build  a  ship,  chariot,  82^0.  (or). 

By  the  statute  9  Geo.  IV.  c.  14,  s.  7,  after  reciting  that  it  has 
been  held  that  the  English  and  Irish  (y)  statutes  of  frauds,  as  to 
the  sale  of  goods,  do  not  extend  to  certain  executory  contracts 
for  the  sale  of  goods,  which,  nevertheless,  are  within  the  mischief 
thereby  intended  to  be  remedied;  and  that  it  is  expedient  to 
extend  the  said  enactments  to  such  executory  contracts,  it  is  pro- 
vided, ^'  That  the  said  enactments  shall  extend  to  all  contracts 
for  the  sale  of  goods,  of  the  value  of  ten  pounds  sterling  and  up- 
wards, notwithstanding  the  goods  may  be  intended  to  be  delin 
vered  at  some  future  time,  or  may  not,  at  the  time  of  such  con- 
tract, be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery.** 
Where  there  is  a  contract  for  the  manufacture  of  goods,  and  alte- 
rations or  additions  are  made  during  the  progress  of  the  work, 
such  alterations  or  additions  need  not  be  made  the  subject  of  a 
distinct  contract  in  writing  (z).  On  a  contract,  however,  to  de- 
liver goods  on  a  certain  day,  to  be  paid  for  by  bill  at  three 
months  from  delivery,  the  time  is  of  the  essence  of  the  contract, 
and  any  agreement  to  substitute  another  day  must  be  in  writ- 
ing (a). 

In  Cohbold  v.  Curton  (J)  it  was  decided  that  an  agreement 
by  the  master  of  a  ship  to  convey  corn,  within  a  given  time,  firom 
/•  to  H.,  and  having  delivered  it  at  H.,  to  fetch  firom  B.  and 
deliver  it  to  the  plaintiff  at  /.  a  cargo  of  coals,  at  29s.  per  chal- 
dron, to  be  paid  for  on  delivery,  is  not  within  the  statute  of  firauds, 
and  need  not,  therefore,  be  in  writing.  The  court  thought  there 
was  no  contract  by  the  master  of  the  ship  to  sell  coals,  but  to 
procure  and  provide  them  for  the  plaintiff  at  B.,  and  afterwards 
bring  them  to  /. ;  and  that  if  the  defendant  had  found  it  impos- 


(x)  Towen  v.  Osborne,  1  Stra.  506 ;  {x)  Eoadly  v.    Maclain,  4   M.  & 

Cooper  V.  EUlon,  7  T.  R.  17;  Mucklow  Scott,  340 ;  10  Bmg.  482,  S.  C. 

▼.  Mangles,  1  Taunt.  318,  3«0;  Em-  (a)  Stead  v.  Dawber,  «  P.  &  Dav. 

mersony,  Ueelu,  2  Taunt.  42;  Groves  447. 

V.  Buck,  3  M.  &  Selw.  178.  (6)  1  C.  &  P.  51 ;  8  Moore,  456; 

(y)  The  statute  9  G.  4,  does  not  and  1  Bing.  399,  S.  C.    Sedqu. 
extend  to  Scotland.     Id.,  sec.  9. 
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sible  to  procure  coals  at  JB.,  no  action  would  have  lain  against 
bim  for  breach  of  contract  to  deliver  coals. 

In  Williams  v.  Burgess  (c)  it  appeared  that  the  plaintiff  sold 
the  defendant  a  mare  for  201.^  on  condition  that  if  she  should 
prove  with  foal,  the  defendants  should  re-deliver  her  on  payment 
by  the  plaintiff  of  12/.  The  defendants  accepted  the  mare,  but 
refused  to  re-deliver  her,  on  proving  with  foal,  for  121. ;  and  it 
was  held,  in  an  action  for  not  re  delivering,  that  the  contract  did 
not  amount  to  two  contracts,  one  of  sale  and  the  other  of  re-sale, 
but  was  one  conditional  contract,  as  the  same  thing  was  to  be  re- 
delivered which  had  been  accepted  by  the  defendants,  and  that 
their  acceptance  was  sufficient  to  take  the  case  out  of  the  17th 
section  of  the  statute  of  frauds. 

It  seems  that  if  the  price  amount  to  10/.,  the  contract  is  within 
the  statute,  although  at  the  time  of  the  bargain  it  was  uncertain 
whether  the  price  would  amount  to  that  sum  (c/),  and  no  price 
were  then  agreed  upon  (e).  Nor  is  it  material  that  the  price 
agreed  upon  was  enhanced  by  the  fact  that  the  vendor  had  to  in* 
cur  an  expense  in  causing  the  goods  to  be  conveyed  to  the  pur- 
chaser (/). 

It  is  now  settled  that  the  sale  of  goods  (as  well  as  lands)  by 
public  auction,  is  within  the  statute  of  frauds  {g).  If  several 
lots  be  knocked  down  to  the  same  person,  there  is  in  law  a  sepa- 
rate contract  as  to  each  lot,  although  but  one  memorandum  be 
afterwards  signed  relative  to  the  several  lots  (A),  unless  perhaps 
where  such  memorandum  is  for  the  payment  of  one  aggregate 
price  (i).  Doubtless  the  statute  applies  to  a  contract  for  a  sale 
made  in  market  overt  {k). 

Contracts  for  the  sale  of  trees  and  growing  crops,  as  they  are 
affected  by  the  statute  of  frauds,  have  been  already  considered  (/). 
A  parol  contract  for  letting  land  for  fourteen  years,  the  tenant  to 
take  crops  and  pay  for  labour,  seeds,  &c.,  is  an  entire  contract, 
and  void  in  toto  (m). 


(c)  3  P.  &  Dav.  432. 

(rf)  Watt9  V.  Friend,  10  B.  &  C. 
448, 449,  note. 

(e)  Hoadly  v.  Madam,  4  M.  &  S. 
840 ;  10  Bing.  489 ;  Actbal  v.  Levy, 
4  M.  &  Scott,  217 ;  ante,  1 10. 

(/)  An$tey  v.  Emery,  4  M.  &  Sel. 

263. 

(g)  Hinde  v.  Whitekouie,  7  East, 
568 ;  Kenwortkv  ▼.  Schofield,  2  B.  & 


C.  945 ;  4  D.  &  R.  556,  S.  C. 

(/i)  Roott  Y.  Lord  Dormer,  4  B.  & 
Ad.  77 ;  see  ante,  384. 

(i)  Dykes  v.  Bluke,  4  New  Ca.  463 ; 
ante,  384. 

(k)  See  per  Lord  Ellenborough,  in 
Hinde  v.  iVhitehouMe,  7  East,  568. 

[I)  Ante,  30 1,  302. 

[m)  Earl  Falmouth  v.  Thonm,  1 
C.  &  M.  89 ;  ante,  301, 302. 


f. 
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(2.)  As  to  the  Delivery  and  Acceptance  of  Part  of  the  Goods. 

In  order  to  satisfy  the  statute,  there  must  be  a  delivery  of 
goods  by  the  vendor,  with  an  intention  of  vesting  the  right  of 
possession  of  the  whole  (n)  in  the  vendee ;  and  there  must  be  an 
actual  acceptance  by  the  latter,  with  an  intention  of  taking  to  the 
possession  as  owner  {o).  The  acceptance  must  be  unequivo- 
cal (j9).  And  such  as  that  the  buyer  shall  have  precluded  him- 
self from  taking  any  objection  to  the  quality  of  the  goods  sold  (q). 

It  has  been  holden  that  a  written  order,  given  by  the  seller  of 
goods  to  the  buyer,  directing  the  dock  company,  or  person  in 
whose  care  the  goods  are,  to  deliver  them  to  the  vendee,  is  a  suffi- 
cient delivery  within  the  statute  (r).  But  it  seems  to  be  necessary 
in  such  case,  not  only  that  the  purchaser  should  accept  the  delivery 
order,  but  that  the  party  holding  the  goods,  and  who  is  agent  of 
the  vendor,  should  recognise  the  order,  and  assent  to  retain  the 
goods  for  the  vendee  («)•  So  a  transfer  of  wine,  sold  by  parol, 
in  the  books  of  the  London  Dock  Company^  would,  if  made  by 
the  vendee's  assent,  amount  to  a  symbolical  delivery  [t).  And 
after  a  bargain  and  sale  of  ponderous  goods,  as  a  stack  of  hay, 
between  the  parties,  on  the  spot,  evidence  that  the  vendee  actually 
sold  part  of  it  to  another  person,  (by  whom,  though  against  the 
vendee's  approbation,  it  was  taken  away,)  has  been  considered 
sufficient  to  warrant  the  jury  {u)  in  finding  a  delivery  to,  and 
acceptance  by,  the  vendee  to  satisfy  the  statute  (a?).  Lord  Kenyon 
observed,  '^  where  goods  are  ponderous  and  incapable  of  being 
handed  over  from  one  to  another,  there  need  not  be  an  actual 
delivery ;  but  it  may  be  done  by  that  which  is  tantamount,  such 
as  the  delivery  of  the  key  of  a  warehouse  in  which  the  goods  are 


(»)  Dixon  V.  YateSf  5  B.  &  Ad. 
339 ;  Bunney  v.  Poyntz^  4  B.  &  Ad. 
568;  Simmons  v.  Swift,  5  B.  &  C.  857. 

Co)  Per  Cur.  Phillips  v.  Bistolli,  2 
B.  &  C.  513 ;  3  D.  &  R.  827,  S.  C. 

(/>)  Per  Best,  C.  J.,  JNicholle  v. 
Plume,  1  C.  &  P.  273;  Hanson  v. 
Armitage,  1  D.  &  R.  128,  5  B.  &  Aid. 
557,  S.  C.  The  vendor  must  clearly 
pro?e  that  the  statute  has  been  satis- 
fied ;  Maherley  v.  Sheppard,  10  Bing. 
102,  per  Tindal,  C.  J. 

{g)  Per  Tindal,  C.  J.  Acebal  v. 
Levy,  10  Bing.  384. 

(r)  Searle  v.  Keeves,  2  £sp.  R.  598, 


per  Eyre,  C.  J.  And  see  Kieran  v. 
Saunders,  1  Nev.  &  P.  625  ;  1  Jurist, 
261,  S.  C. 

(«)  See  Lucas  v.  Dorrien,  7  Taunt 
278;  Bentall  v.  Burn,  3  B.  &  C. 
423 ;  5  D.  &  II.  234,  S.  C. ;  antCy  378, 
post, 

(0  Per  Best,  C.  J.,  Proctor  v. 
Jones,  2  C.  &  P.  535. 

(tt)  See  Phillips  v.  Bistolli,  2  B.  & 
C.  511;  3  D.  &  R.  822,  S.  C. 

(x)  Chaplin  Y.  Rogers,  1  East,  192, 
observed  upon  in  Maberley  v.  Shep- 
pardf  10  Bing.  99. 
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lodged,  or  by  delivery  of  other  indicia  of  property."  We  have 
before  (y)  noticed  some  cases  in  which  the  court  have  considered 
that  there  was  a  sufficient  selection  and  appropriation  or  separa- 
tion of  goods,  part  of  a  larger  bulk,  to  vest  the  property  in  the 
particular  part  in  the  vendee ;  but  in  these  instances  it  must 
appear  that  the  provisions  of  the  statute  of  frauds  have  been 
complied  with. 

In  Elmore  v.  Stone  (z)  it  appeared  that  the  plaintiff,  who 
kept  a  livery-stable,  and  was  a  horse-dealer,  having  demanded  a 
certain  sum  as  the  price  of  the  horses  in  question,  the  defendant, 
after  offering  a  less  price,  which  was  rejected,  at  length  sent  word 
that  *'  the  horses  were  his,  but  that,  as  he  had  neither  servant 
nor  stable,  the  plaintiff  must  keep  them  at  livery  for  him"  The 
plaintiff  upon  this  removed  them  out  of  his  sale  stable  into 
another  stable.  And  the  court  decided,  that  this  amounted  to  a 
delivery  within  the  statute  of  frauds ;  that  there  was  a  change 
of  possession  ;  that  the  plaintiff  gave  up  his  lien  for  the  price ; 
and  held  the  horses^  not  as  owner,  but  as  any  other  livery-stable 
keeper  might  have  done*  In  the  subsequent  case  of  Carter  v. 
Touissant  (a)  the  circumstances  were,  that  a  horse  was  sold  by 
▼erbal  contract,  but  no  time  was  fixed  for  the  payment  of  the 
price.  The  horse  was  to  remain  with  the  vendor  for  twenty 
days,  without  any  charge  to  the  vendee.  At  the  expiration  of 
that  time,  the  horse  having  been  previously  fired,  with  the  de- 
fendant's  approbation,  was,  by  his  direction,  sent  to  grass,  and 
entered  as  one  of  the  vendor's  horses.  The  court  held  that  there 
was  no  acceptance  of  the  horse  by  the  vendee,  within  the  sta- 
tute. They  distinguished  the  case  from  that  oi  Elmore  \,  Stone, 
and  considered  that  the  plaintiff's  character  as  owner  remained 
unchanged  from  first  to  last;  and  that  he  could  not  have  been 
compelled  to  deliver  the  horse  without  the  payment  of  the 
money;  but  that  the  case  might  have  been  different  had  the 
horse  been  sent  to  pasture,  and  entered  in  the  defendant's  name 
by  his  direction. 

The  right  of  the  vendor  to  retain  possession,  as  a  lien  for  the 


(y)  Ante,  376,  377,  378.  C.  J.,   Proctor  v.  Jonfs,  2  C.  &  P. 

(z)  1  Taunt.  458.    This  has  been  534.     But  it  seems  not  to  have  been 

doubted,  and  is  open  to  mach  argu-  erpreuly  overruled,  see  Smith  v.  .Stir* 

mcnt ;   see  per   Bayley,   J.,  Howe  v.  man,  9  B.  &  C.  570,  per  Bayley,  J, 
Palmer^  3  B.  &  Aid.  321;  and  Best,         {a)  5  B.  &  Aid.  855. 
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price^  and  the  absence  of  any  fact  showing  the  abandonment  of 
such  lien^  will,  in  general,  lead  to  the  conclusion  that  there  has 
been  no  sufficient  acceptance  to  satisfy  the  act  (6). 

A.  agreed  to  purchase  a  horse  from  S.,  for  recidy  money ^  and 
to  take  him  within  a  time  agreed  upon.  About  the  expiration  of 
that  time  A,  rode  the  horse,  and  gave  directions  as  to  its  treat* 
ment,  &c.  but  requested  that  it  might  remain  in  BJs  possession 
for  a  further  time,  at  the  expiration  of  which  he  promised  to  fetch 
it  away  and  pay  the  price,  to  which  B.  assented.  The  horse  died 
before  A.  paid  the  price,  or  took  it  away.  The  court  held  that 
there  was  no  sufficient  acceptance  of  the  horse  to  render  the 
vendee  liable  for  the  price  ;  on  the  ground  that  the  payment  of 
the  price  was  to  be  an  act  concurrent  with  the  delivery  of  the 
horse ;  that  the  defendant  had  no  property  in  the  horse  till  the 
price  was  paid,  and  till  then  could  not  exercise  any  act  of  owner- 
ship, so  as  to  change  the  property,  which  consequently  remained 
in  the  vendor  (c). 

The  case  of  Jordan  v.  Norton  {d)  has  already  been  considered. 

The  statute  requires  that  the  purchaser  shall  "actually  re- 
ceive "  the  goods ;  and  although  goods  are  forwarded  to  him  by 
a  carrier,  &c.  (e),  by  his  direction,  or  delivered  abroad  on  board 
a  ship  chartered  by  him  (/),  still  there  is  no  actual-  acceptance 
to  satisfy  the  act,  so  long  as  the  buyer  continues  to  have  a  right 
to  object  either  to  the  quantum  or  qucUity  of  the  goods. 

Thus,  in  Kent  v.  Hushinson(g),  where  A^  having  sent  to  B. 
a  bale  of  sponge,  under  a  verbal  order  from  the  latter,  and  B* 
returned  the  goods,  and  at  the  same  time  wrote  a  letter  to  A., 
stating  that  he  disapproved  thereof;  the  court  held  that  B, 
had  not  accepted  the  goods. 

In  the  case  of  a  contract  for  the  manufacture  of  an  article  (as 
building  a  waggon),  the  defendant's  employing  and  paying  a 
third  person  to  assist  the  plaintiff  in  the  work  whilst  on  the  plain- 
tiff's premises,  do  not  amount  to  an  acceptance  of  the  article,  it 
being  afterwards  completed  by  the  plaintiff,  but  not  received  by 


(6)  See  Phillips  v.  BUtolli,  9  B.  & 
C.  511^514;  3D.  &  It  822,  S.  C; 
HttwesY,  Walton,  2  B.  &  C.  540;  4 
n.  &  R.  28,  S.  C. ;  Baldet^  v.  Parker, 
2  B.  &  C.  44 ;  MaberUy  v.  Skeppardy 
10  Bing.  101,  102,  per  Tindal,  C.  J. 

(c)  Tempest  v.  Fitzgerald,  3  B.  & 
Aid.  680. 

(d)  Jordan  v.  Norton,  4  Mee.  &  W. 


155;  ante,  It,  12. 

(e)  In  general  the  delivery  to  a  car- 
rier is  a  delivery  to  the  coDsignee,  but 
the  acceptance  of  the  carrier  is  no  ac- 
ceptance by  the  vendee ;  see  per  Parke, 
B.  in  Johnton  y.Dodgson,^  M.  &  W.656. 

(/)  Acebal  v.  Lay,  10  Bing.  376. 

(g)  3  B.  &  P.  233. 
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the  defendant  (A) ;  though  we  have  seen  that  where  a  contract 
provides  for  the  advance  of  money  during  the  progress  of  manu- 
facture, and  such  advances  are  regulated  by  the  work  done,  the 
property  in  the  portion  done  at  the  time  of  the  advance  may  be 
vested  in  the  purchaser  (i). 

The  same  principle  was  acted  upon  in  the  following  cases : — 

A  vendee  verbally  agreed,  at  a  public  market,  with  the  agent 
of  the  vendor,  to  purchase  twelve  bushels  of  tares,  (then  in  the 
vendor's  possession,  constituting  part  of  a  larger  quantity  in  bulk,) 
to  remain  in  the  vendor's  possession  till  called  for.  The  agent  on 
his  return  home  measured  and  set  apart  the  twelve  bushels.  It 
was  held  that  this  did  not  constitute  an  acceptance  by  the  ven* 
dee,  so  as  to  take  the  case  out  of  the  statute  (A). 

A*,  a  merchant  in  London^  had  been  in  the  habit  of  selling 
goods  to  B,f  resident  in  the  country,  and  of  delivering  them  to  a 
wharfinger  in  London^  to  be  forwarded  to  B,  by  the  first  ship. 
In  pursuance  of  a  parol  order  from  £.,  goods  were  delivered  to, 
and  accepted  by,  the  wharfinger,  to  be  forwarded  in  the  usual 
manner.  The  ship  containing  the  goods  was  lost.  It  was  de- 
cided that  this  was  no  acceptance  by  the  buyer  (/)• 

In  NichoUe  v.  Plume  {m\  the  goods  having  been  verbally 
ordered,  were  sent  by  a  waggon  to  the  defendant,  who  refused  to 
take  them  in,  but  caused  them  to  be  lodged  in  a  warehouse  near 
his  premises,  but  not  belonging  to  him.  The  goods  were  neither 
returned,  nor  was  any  notice  given  by  defendant  that  he  would 
not  accept  them.  Best^  C.  J.,  held  that  there  were  no  delivery 
and  acceptance  to  satisfy  the  statute. 

The  defendant's  acts,  in  selecting  and  cutting  goods  (linen- 
drapery)  from  a  larger  bulk,  measuring  and  marking  them,  and 
ordering  a  bill  of  parcels  to  be  sent  with  the  goods,  do  not  con- 
stitute a  sufficient  delivery  and  acceptance  (n). 

And  it  seems,  that  the  marking  casks  of  wine,  sold  by  parol, 
and  lying  at  the  London  DocAtf,  with  the  initials  of  the  purchaser, 
at  his  request  and  in  his  presence,  cannot  be  considered  a  suffi* 
cient  acceptance  within  the  statute ;  at  least  if  the  time  of  pay- 


(A)  Maberky  v.  Sheppard,  10  Bing.  557;  1  D.  &  R.  138.     Qy.  as  to  the 

99 ;  ante,  383 ;  Laidler  v.  Burlituon,  case  of  Hart  v.  Sattley^  3  Camp.  528. 

2  M.  &  W.  602.  (m)  1  C.  &  P.  272. 

(i)  Ante^  379.  (m)  Baldey  v.  Parker^  2  B.  &  C.  37 ; 

\k)  Howe  V.  Palmer,  3  B.  &  Al.  321 .  3  D.  &  R.  220,  S.  C. 

(/)  Han$on  ?.  Armitage,  5  B.  &  Aid. 


394 


SALE  OF  GOODS. 


ment  had  not,  when  the  casks  were  so  marked,  been  fixed,  so  that 
the  contract  was  then  incomplete  (o).  And  at  all  events  the 
marking  goods  with  the  name  of  the  purchaser,  by  his  consent, 
will  not  constitute  an  acceptance  within  the  act,  if  it  be  not  evi- 
dent that  the  name  was  affixed  with  intent  to  denote  that  the 
vendee  had  purchased  the  article,  and  had  appropriated  it  to  his 
own  use,  and  it  should  seem  even  then  it  would  be  no  accept- 
ance ( p). 

And  it  should  seem  that  the  using  more  than  is  absolutely  ne- 
cessary for  the  purpose  of  trying  experiments,  and  ascertaining 
if  the  goods  are  according  to  order,  does  not  amount  to  an  ac- 
ceptance within  the  statute  (9). 

Goods  of  the  value  of  144/.  were  made  to  order,  and  remained 
in  the  possession  of  the  vendor,  at  the  request  of  the  vendee,  with 
the  exception  of  a  small  part,  which  the  latter  took  away.  It 
was  held,  that  there  was  no  acceptance  of  the  residue  within  the 
statute  (r). 

Nor  will  the  removal  of  goods,  in  the  vendor's  own  boat,  to 
another  warehouse  of  his  own  or  his  agent's,  on  a  stage  towards 
the  defendants  residence,  by  the  direction  of  the  latter,  amount 
to  a  sufficient  delivery  («). 

And  where  goods  were  knocked  down  to  a  bidder  at  an  auc- 
tion, and  were  banded  to  him,  and  remained  in  bis  possession  for 
some  minutes,  and  until  he  refused  to  take  them,  it  was  held  to 
be  a  question  for  the  jury,  whether  there  had  been  a  complete 
delivery  and  acceptance  between  the  parties ;  it  appearing  that, 
by  the  conditions  of  sale,  the  vendee  was  to  pay  a  deposit,  and 
the  residue  of  the  price,  before  the  goods  were  removable  by 
him  {t). 


(o)  Proctor  v.  Jones,  2  C.  &  P.  532. 
In  this  case  the  prices  had  been  men- 
tioned, but  the  time  of  payment  was 
not  fixed.  The  assertion  in  the  text 
seems,  however,  to  be  correct.  In 
Anderson  v.  ScoU,  1  Camp.  235,  note, 
(cited  in  Boulter  v.  Arnott,  1  C.  &  M. 
334,)  Lord  Eilenborough  held,  that 
the  cutting  of  the  pegs  in  the  casks, 
by  which  the  wine  was  tasted,  and 
the  marking  of  the  plaintiff's  initials 
on  the  casks  by  the  defendant's  agent, 
in  the  presence  of  all  parties, 
amounted  to  a  delivery  under  the 
statute.     But  this  decision  seems  to 


be  doubtful. 

(p)  Hodgson  V.  Le  Bret,  1  Camp. 
333,  cited  in  Boulter  v.  Arnott,  1  C. 
&  M.  334,  and  observed  upon  and 
overruled  by  Parke,  B.  in  Elliott  v. 
Thotnas,  3  M.  &  W.  177  ;  and  Baldey 
v.  Parker,  2  B.  &  C.  37. 

(q)  Elliott  v.  Thomas,  3  M.  &  W. 
170. 

(r)  Thompson  v.  Maceroni,  3  B.  & 
Cr.  I;  4D.  &R.  619,  S.C. 

(«)  Anstey  v,  Emery,  4  M.  &  Selw. 
S62. 

(0  Phillips  V.  BistoUi,  2  B.  &  C. 
511;  3D.  &R.  822,  S.C. 
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The  case  of  Smith  y.  Surman  (u)  deserves  attention.  A.  being 
the  owner  of  trees  growing  on  his  land,  verbally  agreed  with  jB., 
while  they  were  standing,  to  sell  him  the  timber  at  so  much  per 
foot;  B.  afterwards  offered  to  sell  the  butts  of  the  trees  to  a 
third  person,  and  said  he  would  convert  the  tops  into  building 
stuff.  A.  afterwards,  by  letter,  required  B.  to  pay  for  the 
timber  which  he,  JB.,  had  bought  of  him.  JB.  wrote  a  letter,  in 
answer,  stating  that  he  had  bought  the  timber,  but  that  he  had 
bought  it  to  be  sound  and  good,  and  that  it  was  not  so.  It  was 
held  that  there  had  been  no  part  acceptance  or  actual  receipt  of 
the  goods  to  satisfy  the  statute  ;  inasmuch  as  there  was  nothing 
to  show  that  the  purchaser  had  divested  himself  of  his  right  to 
object  to  the  quality  of  the  goods,  or  that  the  seller  had  lost  his 
lien  for  the  price. 

So  in  Boulter  v.  Arnott  (x),  it  was  held  that  if  goods  are  sold 
upon  the  terms  that  they  shall  be  paid  for  on  delivery,  the  vendor 
cannot  sue  the  vendee  as  for  goods  sold  and  delivered^  although 
they  were  packed  in  the  vendee's  boxes  by  his  consent ;  they 
remaining  throughout  the  transaction  in  the  vendor's  possession. 
The  court  seem  to  have  considered  that,  assuming  there  was  a 
sufficient  ctcceptance  by  the  vendee,  there  was  not  a  sufficient 
delivery  by  the  vendor  to  support  the  common  count  for  goods 
sold  and  delivered. 

The  delivery  of  a  sample,  which  is  not  part  of  the  thing 
soId»  will  not  take  the  case  out  of  the  statute;  but  if  the 
sample  be  delivered  with  the  intention  to  vest  the  whole,  and 
received  as  part  of  the  bulk,  it  then  binds  the  contract  (y). 
In  Johnson  v.  Dodgson{z)  bulk  samples  and  the  invoice  of 
some  hops  were  sent  to  the  vendee  by  coach,  pursuant  to 
contract,  but  he  returned  them  as  not  answering  to  the  sam- 
ples by  which  he  had  purchased,  and  the  jury,  in  an  action 
for  the  price  of  the  hops  having  found  that  the  samples  did  not 
answer  the  contract,  it  was  held  that  there  was  no  acceptance  of 
the  goods  within  the  statute.  If  several  lots  be  separately 
knocked  down  to  a  purchaser,  the  acceptance  of  one  lot  would 
not  constitute  an  acceptance  of  the  others,  because  in  law  there 
is  a  distinct  contract  as  to  each  lot  (a).     But  where  a  joint  order 


(ii)  9  B.  ^  C.  561 ;  poit,  400.  178. 

(x)  1  C.  &  M.  3S3.  {z)  Johnson  v.  Dodgum,  3  M.  &  W. 

(y)  Hinde  v.   WkUehoute,  7  East,  653. 

558;   Talver  v.  West,  Holt,  N.  P  R.  (a)  Ant€,3Q9, 
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is  given  for  several  classes  of  goods,  the  acceptance  of  one  class 
is  a  part  acceptance  of  the  whole  within  the  statute  (6). 

Where  the  contract  is  to  deliver  goods,  or  to  supply  a  publica* 
tion  in  parts  or  parcels  at  difierent  intervals^  at  a  certain  price  for 
each  party  although  the  contract  may  be  void  for  want  of  writing 
as  regards  the  executory  part  of  it,  yet  the  prices  of  the  parts 
actually  received  are  recoverable  under  a  count  for  goods 
sold  (c). 

It  seems  that  a  parol  contract  for  the  sale  of  goods  to  be 
delivered,  and  which  are  accordingly  delivered  within  a  year 
from  the  making  of  the  bargain,  but  which  by  the  terms  of  the 
contract  are  not  to  be  paid  for  until  the  expiration  of  that  period, 
is  not  within  the  fourth  section  of  the  statute  of  frauds,  which 
requires  that  an  agreement  which  is  not  to  be  performed  within  a 
year  from  the  making  thereof  shall  be  in  writing ;  because  in 
such  case,  all  that  is  to  be  performed  on  one  side,  namely,  the 
delivery  of  the  goods,  is  done  within  a  year  {d), 

(3.)  Of  giving  Something  in  Earnest,  or  in  Part  of  Payment. 

After  earnest  given  upon  the  sale  of  goods,  the  vendor  can- 
not sell  them  to  another  without  a  default  in  the  vendee ;  and 
therefore  if  the  vendee  do  not  come  and  pay  for,  and  take  away 
the  goods,  the  vendor  ought  to  go  and  request  him  ;  and  if  he 
then  do  not  come  and  pay  for  and  take  away  the  goods  in  a  con- 
venient time,  the  agreement  is  dissolved,  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person  (e).  It  seems,  therefore, 
that  earnest  given  upon  a  sale  of  goods  does  not  absolutely  alter 
or  bind  the  property  of  the  goods  contracted  for,  but  only  binds 
the  bargain  (/),  and  entitles  the  vendee  to  the  goods,  if  not 


(b)  EUiott  V.  Thoma$,  S  M.  &  W. 
170. 

(c)  Max>or  v.  FaynCy  3  Bing.  285 ; 
1 1  Moore,  9,  S.  C.  When  part  may 
be  recovered  under  a  binding  entire 
contract,  Oxendale  v.  Wetherecl,  9  B. 
&  C.  386.  In  these  cases,  the  claim  is 
upon  a  quantum  meruit,  or  valebant^ 
and  not  upon  the  void  parol  contract ; 
Earl  of  Falmouth  v.  Thomas^  1  C.  & 
M.  89. 

(d)  See  Boydell  v.  Drummondy  1  i 
East,  152,  per  Lord   Ellen  borough ; 


Bracegirdle  v.  Heald,  1  B.  &  Aid.  737, 
per  Abbott,  J. ;  antef  67. 

(e)  Per  Holt,  C.  J.,  Lang^ford  v. 
Administratrix  of  Tiler,  1  Salk.  113; 
Bui.  N.  P.  50;  Langford  v.  Adminis- 
tratrix of  Tiler,  6  Mod.  162;  Knight 
Y.  Hopper,  Skin.  647 ;  per  Lord  EHen- 
borough,  Hinde  v.  Whitehouse,  7  East, 
571 ;  ante,  374,  375. 

(/)  Id.,  Bui.  N.P.  50 ;  sedvide  Back 
V.  Oiven,  5  T.  R.  409;  Com.  Dig. 
Biens,  (D)  3^  8  Bla.  C.  448. 


SALE  OF  GOODS. 


897 


guilty  of  an  express  default  in  subsequently  refusing  to  pay  for 
them. 

To  constitute  a  payment  as  earnest^  or  a  part  payment,  within 
the  statute,  there  must  be  an  actual  transfer  or  delivery  of  the 
thing,  or  money,  agreed  to  be  given  as  earnest,  or  part  payment. 
Therefore,  if  the  purchaser  of  goods  draw  the  edge  of  a  shilling 
over  the  hand  of  the  vendor,  and  return  the  money  into  his  own 
pocket,  which  in  the  north  of  England  is  called  the  striking  off 
a  bargain,  the  act  is  not  satisfied  (^). 

The  delivery  of  a  bill  of  exchange,  or  promissory  note,  on 
account,  or  in  payment  of  the  price  of  goods  sold  under  a  parol 
contract,  would  take  a  case  out  of  the  statute ;  such  instrument 
amounting  to  payment,  till  dishonoured  (A). 

(4.)  Of  the  Contents  and  Signature  of  a  Contract  in  Writing 

for  the  Sale  of  Goods. 

The  object  of  the  Statute  of  Frauds  was,  that  the  note  in 
writing  should  exclude  all  doubt  as  to  the  terms  of  the  con- 
tract (i).  A  memorandum  would  be  insufficient  which  did  not 
mention  the  names  of  both  the  contracting  parties,  or  their 
agents  (h) ;  and  the  price  agreed  to  be  given  (l).  Bat  if  no 
price  be  at  the  time  agreed  upon,  the  contract  of  course  need  not 
contain  any  provision  in  this  respect,  and  the  inference  will  be 
that  a  reasonable  price  be  paid  (m).  A  mere  offer  or  proposal 
in  writing  would  not  be  sufficient,  unless  it  were  accepted  in 
writing  (n). 

But  it  is  not  necessary  that  the  whole  of  the  terms  of  the  con- 
tract for  the  sale  of  goods  should  be  comprised  in  one  written 
memorandum  ;  it  is  sufficient  if  they  can  be  collected  from  several 
distinct  writings,  having  reference  to  the  same  agreement ;  or  from 


(g)  Blenkinsop  v.  Clayton,  7  Taunt 
597.  Hie  body  of  the  report  states 
that  the  teller  produced  the  shilling, 
and  returned  it  into  his  pocket,  but 
this  would  seem  to  be  a  mistake. 

(A)  Chitty  B.  7th  ed.  97 ;  Sih  ed. 
80,  note  6,  84. 

(i)  See  SayuHHtd  v.  MeaU,  Prec. 
Ch.  560;  Clerk  y.Wrutht,  1  Alk.  19 ; 
AyliffT.  IVocy,  2P.\V.  6^;  per  Bay- 
ley,  J.,  Smiih  T.  Sumutn,  9  B.  &  C. 
569»  570.  See  in  general,  ante,  66 
to  73. 


(k)  Champion  v.  Phtmmer,  1  New 
R.  273.  The  sale  note  in  this  case 
did  not  mention  the  vendee*s  name ; 
Bateman  v.  Fhillip»,  15  East,  279; 
ante,  106  ;  Graham  v.  Mutton, per  YiQ' 
dal,  C.  J.  5  Bing.  N.  C.  605. 

(  / )  Elmore  ▼.  Kmgtcote,  5  B.  &  C. 
583 ;  8  D.  &  R.  d4d,  S.  C. 

{m)Eoadlyy,  Maclain,  4  M.  &  Scott, 
340 ;  10  Bing.  489,  S.  C. ;  Acebal  v. 
Levy,  4  M.  &  Scott,  S17  ;  anie,  110. 

(ft)  Ante,  11 ;  Drant  v.  Brown,  3 
B.  &  C.  668;  5  D.  &  R.  589,  S.  C. 


398  SALE  OF  GOODS. 

subsequent  letters,  having  reference  to  each  other,  whereby  the 
transaction  is  admitted  (o). 

Thus  in  Saunderson  y.  Jackson  (p\  it  was  decided,  that 
whether  or  not,  a  bill  of  parcels,  in  which  the  vendor's  name  is 
printed,  delivered  to  the  vendee  at  the  time  of  an  order  given  for 
the  future  delivery  of  goods,  be  a  sufficient  memorandum  within 
the  statute,  at  all  events,  a  subsequent  letter,  written  and  signed 
by  the  vendor,  referring  to  the  order,  may  be  connected  with  the 
bill  of  parcels,  so  as  to  take  the  case  out  of  the  statute. 

So  in  Allen  v.  Bennet  (7),  it  was  held,  that  an  order  for  goods, 
written  and  signed  by  the  seller,  in  a  book  of  the  buyer,  may  be 
connected  with  a  letter  of  the  seller  to  his  agent,  mentioning  the 
name  of  the  buyer,  and  with  a  letter  of  the  buyer  to  the  seller, 
claiming  the  performance  of  the  order,  to  constitute  a  complete 
contract. 

In  Johnson  v.  Dodgson  (r),  it  appeared  that  the  traveller  of 
the  plaintiffs,  hop  merchants  in  London,  agreed  with  the  de- 
fendant at  Leeds  for  the  sale  to  him  by  sample  of  a  quantity  of 
hops.  The  defendant  wrote  in  his  own  book,  which  he  kept, 
the  following  memorandum,  "  Leeds,  19th  October,  1836,  sold 
John  Dodgson  (the  defendant),  27  pockets,  Playsted,  1836, 
Sussex,  at  103^. ;  the  bulk  to  answer  sample.  Four  pockets 
Selme  Beckley,  at  95^.  Samples  and  invoice  to  be  sent  per 
Rockingham  coach.  Payment  in  banker's  bills  at  two  months." 
This  was  signed  by  the  traveller  on  behalf  of  the  plaintiffs. 
The  defendant  on  the  same  day  wrote  to  the  plaintiffs,  requesting 
them  to  deliver  '^  the  27  pockets  Playsted  and  the  4  pockets 
Selmes,  1836,  Sussex,''  to  a  third  party  ;  and  it  was  held  that 
the  entry  in  the  defendant's  book  containing  his  name  was  a 
sufficient  memorandum  in  writing  oC  the  contract  to  satisfy  the 
statute,  though  even  if  it  had  not  been  a  sufficient  contract  and 
signature  by  the  defendant,  it  should  seem  that  the  letter  written 
by  the  defendant  had  a  sufficient  reference  to  the  contract,  which 
was  the  only  one  proved  {s). 


(o)  AntCy  70 ;  Dobell  v.  HtUchinson,  8  Thomas  v.  Derring,  1  Jurist,  911. 

Ad.  &  E.  355  ;  Laythoarp  v.  Bryant,  (p)  2  B.  &  P.  438,  cited  in   Ken- 

2Bing.N.  C.735;  3  Scott,  238,  S.  C. ;  toorthy  v.  Schojkld,  2   B.  &  C.  947; 

Johnson  v.  Dodgson,  2  M.  &  W.  653 ;  4  D.  &  R.  556,  S.  C. 

1  Jurist,  739;  and  such  letters  may  (9)  3  Taunt  169. 

constitute  a  bindins^  contract  within  (r)  Johnson  v.  Dodgson,  2  Mee.  & 

the  statute,  although  iL  formal  agree-  W.  653;  1  Jurist,  739. 

ment  was  clearly  in  contemplation  ;  (s)  Per  Lord  Abinger,  C.  B.  itL  659. 
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The  purchasers  of  flour  wrote  to  the  vendors,  complaining  of 
the  quality  of  part  which  had  been  delivered,  and  in  such  letter 
stated  tie  full  terms  of  the  contract  The  vendors  answered  in 
writing,  by  their  attorney,  that  they  considered  that  they  had 
performed  their  contract  as  far  as  it  had  gone,  and  were  ready 
to  complete  the  remainder  ;  and  unless  the  flour  was  paid  for  at 
the  expiration  of  one  month,  proceedings  would  be  taken.  It  was 
held,  that  a  jury  was  warranted  in  concluding,  that  the  contract 
mentioned  in  the  vendor's  letter  was  the  same  as  that  particu- 
larised in  the  purchaser's  letter;  and  that  therefore  the  two 
writings  constituted  a  sufiicient  memorandum  of  the  contract 
under  the  statute  (t). 

The  defendant  having  purchased  the  lease  of  a  house  at  a 
public  auction,  he  afterwards  wrote  to  the  auctioneer,  requesting 
him  to  send  the  key,  and  stating,  that  his  auctioneer  was  desirous 
of  taking  an  inventory  of  the  fixtures.  The  auctioneers  accord- 
ingly met,  and  disagreed  as  to  the  valuation,  appointed  an  umpire, 
to  whom  they  inclosed  an  inventory,  stating  the  fixtures  to  be 
the  property  of  the  plaintifis,  and  valued  to  the  defendant.  The 
umpire  made  a  valuation,  and  appraised  the  fixtures  at  a  certain 
sum,  and  returned  the  inventory,  with  an  appraisement,  duly 
stamped.  The  defendant,  by  letter,  afterwards  requested  the 
plaintifis'  auctioneer  to  remove  the  fixtures,  which  was  done ;  and 
the  following  day  the  defendant  wrote  to  the  plaintifi*s,  that  he 
would  attend  at  the  house,  and  pay  them  the  amount  of  the  fix- 
tures, as  settled  by  the  appraisers.  The  first  and  last  letters 
were  signed  by  the  defendant,  but  the  first  only  was  stamped. 
It  was  held,  that  taking  the  inventory,  appraisement,  and  corres- 
pondence together,  they  established  a  sufiicient  memorandum  of 
the  contract  to  satisfy  the  terms  of  the  Statute  of  Frauds  (tt). 

But  where  there  is  a  prior  insufiicient  or  unsigned  written 
contract,  the  plaintiff*  cannot  avail  himself  of  a  subsequent  letter 
from  the  defendant,  in  which,  though  the  order  for  goods  be 
recognised,  the  terms  of  the  contract  are  falsified,  or  renounced 
and  disaffirmed. 

In  Cooper  v.  Smith  {x)  there  was  a  defective  memorandum  of 
the  bargain  for  the  sale  of  goods ;  but  the  defendant  wrote  a  letter, 
in  which,  though  he  admitted  the  order,  he  insisted  that  the  goods 


(t)  Jackson  V.  Lowe,  1  Bing.  9 ;  7         (u)  Hemming  v.  Perryf  S  M.  &  P. 
Moore,  219,  S.  C.     See  further,  ante,     375. 
70.  (j)  15  East,  103. 
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had  not  been  delivered  in  Ume,  and  therefore  he  was  not  bound 
to  take  them*  It  was  held,  that  the  letter  did  not  supply  the 
defects  of  the  memorandum^  and  that  it  was  not  competent  for  the 
plaintiff  to  prove,  by  parol  testimony,  that  it  was  not  stipulated 
that  the  goods  should  be  delivered  within  a  given  time*  This  case 
was  recognised  in  Richards  v.  Porter  (y),  where  the  defendant 
admitted  the  receipt  of  an  invoice  of  the  goods,  but  complained 
that  the  goods  were  not  sent  in  time.  And  in  Smith  v.  Surtnany 
which  has  been  already  cited  (z),  where  the  purchaser's  letter  did 
not  recognise  the  absolute  contract  described  in  the  vendor's 
letter,  but  stated  one  conditional  as  to  quality ;  it  was  held,  that 
on  account  of  the  discrepancy,  there  was  no  sufficient  note  or 
memorandum  within  the  statute. 

In  Gosbell  v.  Archer  (a),  lands  of  the  defendant  were  put  up 
by  him  to  auction ;  one  condition  was  that  the  purchaser  should 
pay  a  deposit  and  half  the  auction  duty,  which  he  did,  and  signed 
a  written  memorandum  of  the  contract,  which  J.  N.  the  auc- 
tioneer's clerk,  also  signed  as  follows,  **  Witness,  J.  N."  J.  N. 
received  the  deposit  and  auction  duty  for  M.  the  auctioneer,  and 
signed  the  receipt  (being  authorised  by  M.  so  to  do)  as  follows, 
*'  For  Mr.  M.,  J.  N."  Money  was  afterwards  paid  over  by  the 
auctioneer  to  the  defendant  on  the  purchase.  The  defendant 
not  being  able  to  make  out  his  title,  wrote  a  letter  to  the  plain- 
tiff's attorney,  naming  the  plaintiff  and  defendant,  saying  that  he 
could  not  make  out  the  title  to  ^'  this  property  as  freehold," 
advising  the  plaintiff  to  **  relinquish  his  purchase/'  and  referring 
to  the  '^  charyes'*  to  be  made  by  the  plaintiff's  attorney  ;  and  it 
was  held  that  J.  N.'s  signature  as  a  witness  was  no  signature  for 
defendant,  and  that  such  letter  was  no  recognition  or  ratification, 
but  rather  an  abandonment  of  the  contract. 

A  written  contract,  whereby  the  defendant  agreed  to  buy  cer- 
tain goods,  at  a  specific  price,  is  good,  though  it  does  not  ex- 
press any  consideration  for  this  promise,  otherwise  than  by  in- 
ference from  his  own  obligation  (A). 

A  bill  of  parcels,  in  which  the  name  of  the  vendor  hprinted, 
and  that  of  the  vendee  is  written  by  the  vendor,  is  a  sufficient 
•memorandum  of  the  contract,  within  the  statute,  to  charge  the 


(y)  6  B.  &  C.  437.  500 ;  4  Nev.  &  M.  485 ;  1  H.  &  W.  81, 

(z) 9 B. & C. 561, antef3\2, 314 ;and  S.  C. 

see  Roulledge  V.  Grant,  ante,  13.  (6)  Egerton  v.  MatthetDt,  6  East, 

(a)  GoslkU  V.  Archer,  2  Ad.  &  E.  306  ;  see  ante,  33. 
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vendor  (c).  And  the  writing  may  be  in  pencil^  ink  is  not  essen- 
tial (d).  And  it  seems  that  if  a  man  draw  up  an  agreement,  in 
his  own  hand  writing,  beginning,  "  I,  ^.  -B.,  agree,  &c./'  or, 
"  A.  B.,  agrees,  &c./'  but  never  sign  it,  it  may  be  considered  as 
a  sufficient  note  or  memorandum  in  writing  (e),  the  question 
being  always  open  to  the  jury,  whether  the  party  not  having 
signed  it  regularly  at  the  foot  meant  to  be  bound  by  it  as  it 
stood,  or  whether  it  was  left  so  unsigned  because  he  refused  to 
complete  it  (/).  And  it  seems,  that  a  signature  by  a  person 
mentioned  in  the  memorandum  to  be  a  contracting  party,  is  suffi- 
cient, although  he  profess  to  sign  as  a  witness  (^),  for  his  signa- 
ture could  only  be  referred  to  his  being  a  party,  and  he  could  not 
be  a  witness.  But  the  signature  of  an  agent,  not  a  contracting 
party,  as  a  witness  will  not  be  sufficient  (A).  A  signature  by 
a  mark,  the  party  being  unable  to  write,  may  suffice  (ij,  if  suffi- 
ciently identified.  But  an  unsigned  contract  is  invalid,  though 
it  were  read  over  to  the  party,  by  his  desire,  at  the  time  it  was 
written  (i).  And  a  letter  without  a  signature  of  the  name  in 
some  way  will  not  satisfy  the  act.  Therefore,  a  letter  by  a 
mother  to  her  son,  beginning,  **  My  dear  Robert,"  and  ending, 
^'  your  affectionate  mother,"  with  a  full  direction  containing  the 
son's  name  and  place  of  abode,  is  not  sufficient,  without  an  actual 
signature  by  the  mother  (/). 

Much  of  the  commercial  business  of  this  country  is  carried  on 
through  the  medium  of  persons  who  buy  and  sell  goods  for  others 
on  commission,  and  are  called  brokers.  A  broker,  though  employed 
originally  by  one  party  only,  becomes  the  agent  of  the  other  party 
also,  when  he  treats  with  him.  The  practice  of  brokers  is  to 
keep  books,  in  which  they  enter  the  terms  of  any  contract  they 
efiect,  and  the  names  of  the  parties ;  they  then  deliver  copies  of 

(c)  Schneider  v.  Norrit,  2  M.  &  Goibell  v.  Archer,  2  Ad.  &  £.  508. 
Selw.  286.  As  to  the  signature  of  initials  only  to  a 

(d)  Ante,  78.  memorandum  afterwards   recognised, 

(e)  Knight  v.  Crock  ford,  1  Esp.  R.  FhUlimore  v.  Barry,  1  Camp.  513. 
190 ;  per  Eldon,  C.  J.,  Saunderton  v.  (A)  Cosbell  v.  Archer,  4  Nev.  &  M. 
Jaduon,  2  B.  &  P.  239  ;  3  Esp.  K.  492;  1  Ilarr.  &  W.  31,  ante,  400. 
182,    S.   C. ;    Coles  v.  Trecothick,   1  (i)  See  Stlby  v.  Selby,  3  Mer.  H,  6 ; 
Soitih,  233;  9  Ves.  248,  S.  C. ;  Sugd.  ante  72,  note  (m);  and  see  Baker  v. 
V.  &  P.  8th  ed.  93,  94.  Dennmg,  8  Ad.  &  E.  94 ;  3  Nev.  &  P. 

(/)  Per  Lord  Abinger,C.  B.,  John-  228,  S  C,  per  Tindal,  C.  J.;    Hyde 

son  ▼.  Dodgstm,  2  M.  &  W.  659.  v.  Johnson,  2  Bing.  N.  C.  780. 

(g)  Id.    Melfordv,  Beateley,  3  Atk.  (k)  Cooper  v.  Smith,  15  East,  t03. 

503 ;  per  Lord  Eldon,  Coles  v.  Treco-         (I)  Selhy  v.  Selby,  3  Mer.  2. 
thickf  sed  vide  per  Denman,  C.  J.,  in 
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such  entry^  called ''  bought  andsold  notes!*  to  each  of  the  contract* 
ing  parties.  The  broker's  signature  to  the  entry  and  notes  will 
satisfy  the  Statute  of  Frauds,  it  being  in  law  the  signature  of  the 
parties  by  their  agent  (m).  It  was  formerly  considered  that  the 
entry  in  the  broker's  book  was  the  original  contract  between  the 
parties  and  ought  to  be  signed  by  him.  But  it  should  seem  that 
the  bought  and  sold  notes  delivered  to  the  parties  constitute 
the  contract,  more  especially  where,  by  the  usage  of  trade, 
they  are  looked  upon  as  the  contract  (n).  The  bought  and 
sold  notes  delivered  to  the  parties  should  be  copies  from  the 
entry  (o).  But  a  valid  contract  may  be  made  by  perfect  notes 
signed  by  the  broker,  and  delivered  to  the  respective  parties^ 
although  the  broker's  book  contain  no  entry,  or  contain  an  entry 
which  is  not  signed  (p).  And  if  brokers  alter  an  invoice  of  the 
owner  of  goods  from  the  name  of  one  purchaser  to  another,  and 
send  it  to  the  latter  with  a  letter  saying  that  to  simplify  the  trans- 
action they  had  transferred  the  seller's  invoice  to  him,  such  in- 
voice will  amount  to  a  contract  of  sale  {q).  And  it  is  sufficient 
in  an  action  by  a  vendee  against  a  vendor  on  a  contract  made 
through  a  broker,  for  the  vendee  to  produce  the  bought  note 
handed  to  him  by  the  broker,  and  to  shew  the  employment  of 
the  latter  by  the  vendor  (r). 

But  if  the  broker,  who  negociates  the  sale  between  the  parties, 
by  mistake  deliver  to  the  several  parties  sale  notes*  differently 
describing  the  goods  or  the  terms  of  the  bargain  («),  no  contract 
arises.  A  broker,  employed  by  the  plaintiff  to  sell  Petershurgh 
clean  hemp,  and  by  the  defendant  to  buy  hemp,  sold  to  the  defend- 
ant and  gave  him  by  mistake,  a  sale  note  oiRiga  Rhine  hemp, 
a  description  of  hemp  of  a  different  quality  from  the  Petersburgh  ; 
and  gave  the  plaintiff  a  note  of  the  sale  of  Petersburgh  clean 
hemp.    And  the  court  held,  that  no  contract  for  the  sale  of  the 


(m)  Hindt  v.  WhitehouUy  7  East, 
558 ;  Heyman  v.  Neale,  2  Camp.  337. 

(fi)  Hawe$y.  Fonter,  1  Moo.  &  Rob. 
368. 

(o)  Per  Abbott,  C.  J.,  Grant  v. 
Fletcher,  5  R  &  C.  437. 

(p)  Groom  v.  Aflaio,  6  R.  &  C.  1 17 ; 
9.  D.  &  R.  148,  S.  C.  Semhle  that  the 
noD-Klelivery  of  one  of  the  notes  to  the 
party  entitled  to  receive  it,  so  that  be 
was  ignorant  of  the  contract,  might 
destroy  the  contract,  on  the  ground  of 


want  of  mntuality  of  obligation.  See 
per  Best,  t^.  J.,  SaUth  t.  Sparrow^  2  C. 
&  P.  544 ;  4  Bing.  85,  and  12  Moore, 
866,  S.  C. ;  per  Uullock,  B.,  Bender- 
ton  V.  Barnewdl,  1  Y.  &  J.  395.  But 
see  per  Burroughs  J.,  12  Moo. 

{q)  Pauli  V.  Simei,  6  C.  &  P.  506. 

(r)  Hawet  v.  Fortter,  1  Moo.  & 
Rob.  368. 

(t)  Grant  v.  Fletcher^  5  B.  &  C. 
436;  8D.&R.  59,S.  C. 
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bemp  in  question  subsisted  between  the  parties  {t).  And  it  seems 
that  a  material  variation  between  the  bought  and  sold  notes  as 
delivered  to  the  respective  parties,  cannot  be  corrected  or  aided 
by  the  entry  in  the  broker's  book  (ti).  Where  the  sold  note 
varies  from  the  bought  note  it  lies  on  the  vendor  to  prove  that 
variance  by  producing  the  sold  note  (or). 

Where  the  bought  and  sold  note  given  to  the  plaintiff  varied 
from  that  made  out  for  the  defendant,  the  latter  specifying  the 
1st  July,  as  the  day  for  cash,  with  discount,  at  the  end  of  the 
sold  as  well  as  of  the  bought  note ;  the  former  specifying  that 
day  only  at  the  end  of  the  bought  note ;  the  Court  held,  that  as 
the  plaintiff's  bought  and  sold  note  was  all  written  on  the  same 
sheet  of  paper  ^  the  ist  July^  specified  at  the  end  of  the  bought 
note,  must  be  taken  to  apply  equally  to  the  contract  in  the  sold 
note;  and  that,  therefore,  the  instrument  corresponded  suffi- 
ciently with  the  bought  and  sold  note  made  out  for  the  defend- 
ant (y). 

We  have  already  seen  that  evidence  of  mercantile  usage  is  in 
some  cases  admissible  to  explain  variances  apparently  existing 
between  the  bought  and  sold  notes  delivered  to  the  parties  (z). 

The  sale  of  goods,  as  well  as  lands  (a),  by  public  auction,  is 
certainly  within  the  Statute  of  Frauds  (6).  But  the  auctioneer 
may  so  far  be  the  agent  as  well  of  the  vendor  as  of  the  highest 
bidder  or  purchaser,  though  the  latter  be  himself  only  an  agent, 
that  bis,  the  auctioneer's,  signature  of  the  name  of  the  vendee, 
or  his  agent  (c),  will  constitute  a  binding  contract  (cf),  unless  the 
authority  of  the  auctioneer  be  revoked  by  a  retraction,  (within 
his  hearing  («)),  before  the  hammer  be  knocked  down,  or  the  sig- 
nature be  made  by  him  (/)•    Whether  he  is  such  agent  depends 


(0  Thomion  v.  Kempttert  5  Taunt 
786;  see  Roe  v.  Osbome,  1  Stark.  140 ; 
Ctanmifig  t.  Roebuck,  Holt,  N.  P.  R. 
172. 

(ti)  Ih)mtan  v.  Meux,  Moo.  &  M. 
43;  1  C.  &  P.  388,  S.  C. 

{x)  Eawe$  y.  Forster,  1  M.  &  Rob. 
368. 

(y)  Maclean  v.  Dwrn,  4  Bing.  7S4, 
7«5;  1  M.  &  P.  671,  779,  S.  C. 

{z)  Bold  T.  Rayner,  1  M.  &  W.  343 ; 
an^e,  84. 

(a)  AfUe^  305. 

(6)  See  HMe  v.  Whilehouie,  7  East, 


568;  Higgiruon  y.  Clowes,  15  Ves. 
521 ;  Kenworthy  v.  Schofield,  2  B.  & 
C.  945 ;  4  D.  &  R.  556,  S.  C. 

(c)  Kenworihy  r.  Sckofield,  2  B  & 
C.  945 ;  4  D.  &  R.  556,  S.  C. 

(d)  Simon  v.  Meiivier,  1  Bla.  R. 
599 ;  Hinde  v.  Whilehoute,  7  East, 
558;  Emmenon  v.  HeelU,  2  Taunt. 
38;  White  v.  Proctor,  4  id.,  259; 
Farebrother  y.  Simmons,  5  B.  &  Al. 
335. 

ie)  Jones  v.  Nannty,  1  M'Clel.  R.  25. 

(/)  Heyman  y.  NeaU,  2  Camp.  389, 

note ;  Warunck  v.  Slade,  3  Camp.  127. 
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on  the  facts  of  the  particular  case  {g).  But  to  bind  the  highest 
bidder^  it  Is  of  course  necessary,  not  only  that  the  goods  be 
knocked  down  to  him,  but  also  that  the  auctioneer  write  down 
his  name  as  the  purchaser  (A). 

It  is  not  necessary  that  the  auctioneer,  or  other  agent  selling 
goods  for  his  principal,  should  obtain  his  authority  by  a  written 
instrument  (t),  and  a  subsequent  ratification  of  his  act  will  suf- 
fice (i).  But  the  auctioneer's  signature  of  the  vendee's  name  in 
the  catalogue  is  not  sufficient ;  if  the  conditions  of  sale  be  not 
annexed  to  the  catalogue,  or  referred  to  thereby  (Z). 

The  agent  contemplated  by  the  statute,  who  is  to  bind  a  defend- 
ant by  his  signature,  must  be  a  third  person,  and  not  the  other 
contracting  party:  and  therefore,  where  an  auctioneer  himself 
wrote  down  the  defendant's  name,  by  his  authority,  opposite  to 
the  lot  purchased,  it  was  decided,  in  an  action  brought  in  the 
name  of  the  auctioneer,  that  the  entry  in  such  book  was  not 
sufficient  to  take  the  case  out  of  the  statute  (m).  But  the  auc- 
tioneer's clerk  is  a  third  person,  sufficiently  authorised  to  sign  for 
the  highest  bidder,  if  the  signature  be  in  the  presence  of  the 
latter,  Vithout  objection  ;  and  in  such  case  the  auctioneer  may 
sue  in  his  own  name  (n).  But  we  have  seen  that  an  agent  sign- 
ing  as  a  witness  will  not  satisfy  the  statute  (o).  The  agent 
should  sign  his  principal's,  not  his  own  name  (p). 

In  general,  an  auctioneer  or  agent  who  sells  for  commission 
may  sue  on  the  contract  (q). 

If  at  a  sale  by  auction  several  lots  be  separately  knocked  down 
to  a  purchaser,  there  is  in  law  a  distinct  contract  as  to  each  lot ; 
although  but  one  memorandum  relating  to  all  be  signed  (r),  ex- 


ig)  BartleU  v.  Pamell^  4  Ad.  &  £. 
792. 

(h)  Jones  V.  Nanner/i  1  M*Clel.  85. 

(i)  Rucker  v.  Cammeyer^  1  Esp. 
105;  Clinan  v.  Cookcy  1  Sch.  &  L. 
22 ;  Harrison  v.  Jackson,  7  T.  R.  207. 
Aliter  under  the  first  and  third  sections 
of  the  act ;  see  antef  299. 

{k)  Ante,  2X9. 

(I)  Kenworthj/  v.  Schojield,  2  B.  & 
C.  945 ;  4  D.  &  U.  556,  S.  C.  See 
Fhiliips  V.  Bistolli,  2  B.  &  C.  51 1 ,  and 
ante,  394,  395,  what  not  a  sufficient 
delivery  of  goods  bought  at  an  auction. 

{m)  Fan  brother  y.  Simmons,  5  b.  6c 


Aid.  333;  and  see  Rayner  v.  lAn- 
thome,  R.  &  M.  325 ;  9  C.  &  P.  124, 
S.  C;  Wright  v.  Dannah,  2  Camp. 
203 :  sed  qu.,  and  see  observations  of 
the  Court  in  Bird  v.  BouUer,  1  N.  St 
M.  313;  4  B.  &  Ad.  443,  S.  C;  and 
decisions  in  America,  cited  1  Nev.  & 
M.  316,  note. 
•  (n)  Birdv.  BouUer,  1  N.  &  M.SIS. 

(o)  Ante,  401. 

(p)    Graham  v.    Aftiison,  ^5   New 
Cases,  607. 

(9)  1  Chitty  PI.  6th  ed.  7 ;  ante,  230. 

(r)  Roots  V.  Lord  Dormer,  4  B.  & 
Ad.  77. 
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cepi  where  the  memorandum  is  for  the  purchase  at  one  (aggregate 
price  (s). 

The  contract  must,  under  the  17th  {t)  section  of  the  act,  be 
signed  by  the  parties  "  to  be  charged  therewith."  It  is  sufficient 
that  the  defendant,  whether  he  be  the  vendor  or  the  vendee,  has 
signed  the  contract ;  and  it  is  no  objection  that  he  has  no  remedy 
thereon  against  the  plaintiff,  inasmuch  as  the  latter  has  not  signed 
it  (tt).  "  Contracts  might  subsist  which,  by  reason  of  the  Statute 
of  Frauds,  could  be  enforced  by  one  party,  although  they  could 
not  be  enforced  by  the  other  party :  the  Statute  of  Frauds,  in 
that  respect,  throws  a  difficulty  in  the  way  of  the  evidence  ;  the 
objection  does  not  interfere  with  the  substance  of  the  contract : 
and  it  is  the  negligence  of  the  other  party,  that  he  did  not  take 
care  to  obtain  and  preserve  admissible  evidence  to  enable  him- 
self also  to  enforce  it  (jr)." 

Even  in  cases  within  the  statute  it  is  not  essential,  that  the 
agent  afiecting  to  sign  for  his  principal  should  have  been  invested 
with  authority  at  the  time  of  signature  ;  it  is  enough,  if  the  party 
contracting  subsequently  recognise  the  agent's  act,  and  confirm 
or  adopt  the  contract  (y).  t 

The  broker's  authority  cannot  be  effectually  delegated  by  him, 
and  exercised  by  another  person,  without  the  assent  of  the  prin» 
cipal  (z).  ^.,  having  goods  to  sell,  employed  a  broker  to  dispose 
of  them  :  and  B,  being  desirous  of  purchasing  them,  authorised 
the  broker's  salesman  to  ofier  a  certain  price.  The  salesman 
brought  the  parties  together ;  and  they  having  concluded  the 
contract  in  the  absence  of  the  salesman,  dictated  to  him  the 


(s)  Difhei  Y,  Blake,  6  Scott,  320 ;  4 
Bing.N.  C.463,S.  C. ;  &ndaii/«,384. 

(Jt)  Also  the  4th,  relating  to  interests 
in  land.  And  it  suffices  in  such  case 
also  that  the  defendant  has  signed; 
Setan  v.  Slade^  7  Ves.  275 ;  per  Tindal, 
C.  J.,  Layihoarp  v.  Bryant^  9  Bing.  N. 
C.  742 ;  3  Scott,  238,  S.  C. 

(m)  Egerton  v.  Matthews^  6  East, 
306 ;  2  Smith,  389 ;  Allen  v.  Bennei, 
3  Taunt.  169 ;  Patdi  v.  Simes,  6  Car.  & 
P.  506 ;  and  see  1  Bac.  Ab.  tit.  Agree- 
mcfi/s(C),  118,  ed.  1798.  In  Hemming 
V.  Perry,  2  M.  &  P.  383,  Mr.  Jus- 
tice Gaselee  is  reported  to  have  cited 
Champion  v.  Flummery  1  New  R.  252, 
as  an  authority  that  a  memorandum 
for  the  sale  of  goods,  signed  by  the 


seller  only,  is  not  sufficient.  But  in 
Champion  t.  Plummer,  the  memoran- 
dum  was  held  insufficient  on  another 
ground,  viz.,  that  it  did  not  mention 
who  was  the  buyer ;  see  ante,  397. 

(x)  Per  Cur,  Fhomton  v.  kanpiter, 
5  Taunt  788 ;  per  Tindal,  C.  ST  Lay 
ihoarp  V.  Bryant^  2  Bing.  N.  C.  742 ; 
see  ante,  5,  71. 

{y)  Maclean  v.  Dunn^  1  M.  &  P. 
671 ;  4  Bing.  722,  S.  C. ;  ante,  17. 

{z)  Nor  can  any  office  of  skill  or 
discretion  be  delegated  to  another; 
Eu  V.  Truscotty  2  Mee.  &  W.  385. 
Therefore  an  award  directing  repairs  to 
be  done  to  the  satisfaction  of  a  third 
party  is  bad;  Tomlin  v.  Mayor  of 
Fordwich,  5  Ad.  ^  £.  147. 


^    I 


406 


SALE  OF  GOODS. 


terms  of  it.  The  salesman  made  an  entry  in  his  master's  book, 
but  did  not  sign  it ;  and  afterwards  communicated  the  cireum* 
stances  to  the  broker^  who  directed  a  clerk  to  enter  and  sign  the 
contract  in  his  book,  and  sent  a  sale  note,  signed  by  himself,  to 
A» ;  but  no  bought  note  was  sent  to  B.  It  was  held,  that  there 
was  no  note  or  memorandum  in  writing  signed  by  an  agent  duly 
authorised,  to  satisfy  the  statute  (a). 

S.  Of  Fraudulent  Sales. 

We  shall  hereafter  have  occasion  to  consider  the  genera]  e£fect 
cf fraud  upon  contracts,  as  well  where  both  parties  contemplate  a 
deceit  upon  a  third  person,  through  the  medium  of  the  agreement, 
as  in  instances  in  which  one  party  to  the  contract  induces  the 
other  to  enter  into  it  through  the  influence  of  fi^udulent  misre* 
presentations  or  concealment. 

There  can  be  no  doubt  of  the  soundness  of  the  principle,  that 
the  vendee  himself  acquires  no  property  in,  or  title  to,  the  goods, 
and  cannot  retain  them  against  the  vendor,  if  he  (the  vendee) 
obtained  them  by  a  gross  yratof  practised  on  the  vendor,  under 
colour  of  a  purchase,  whether  on  credit  or  otherwise  (&). 

No  property,  it  seems,  passes  to  the  vendee,  if  he  purchased  the 
goods  with  the  preconceived  design  of  not  paying  for  them ;  and 
the  re-sale  of  the  goods  by  the  vendee,  immediately  after  he 
received  them,  at  reduced  prices,  will  afford  evidence  of  the  prior 
fraudulent  intention ;  and  in  such  case  trover  lies  by  the  vendor  (o). 
He  may  also  treat  the  sale  as  a  nullity,  if  the  vendee,  instead  of 
paying  ready  money  according  to  the  terms  of  the  contract, 
deliver  to  him  a  check  on  a  banker,  which  is  dishonoured,  and  at 
the  time  the  vendee  had  no  reasonable  ground  to  suppose  it  would 
be  honoured  {d). 

The  case  of  Noble  v.  Adams  (e)  is  deserving  of  attention,  in 


(a)  Henderson  v.  Bametcell,  1  Y.  & 
J.  387  ;  see  antey  402. 

(6)  Anon.  6  Mod.  114. 

(c)  Earl  of  Bristol  r.  Wilsmrrej  3 
D.  &  R.  755  ;  1  B.  &  C.  514,  S.  C  ; 
Stevenson  v.  Hart,  4  Bing.  476 ;  Fer- 
guson y.  Currington^  9  B.  &  C.  59 ;  8 
C.  &  P.  457,  S.  C. ;  Strvtt  v.  Smith,  1 
C.  M.  &  R.  319 ;  Bradbury  v.  Ander- 
ton,  5  Tyr.  15S;  1  C.  M.  &  R.  486. 
According  to  the  report  of  Irving  v. 
Motley f  io  7  Bing.  551,  Tindal,  C.  J., 


seems  to  have  been  of  opinion,  that  the 
vendee's  consciousness  at  the  time  of 
sale  of  his  inabUity  to  pay  for  the  goods 
is  not  such  a  fraud  as  will  vacate  the 
contract.  But  this  dictum  is  not  men- 
tioned in  the  report  in  5  M.  &  P.  393. 
See  postf  415. 

(rf)  Hawse  v.  Crowe,  R.  &  M.  414 ; 
cor,  Abbott,  C.  J. 

(c)  7  Taunt  59;  2  Marsh.  R.  366» 
S.  C.  In  Irving  v.  Motley,  7  Bing. 
558,  5  M.  &  P.  380,  S.  C,   infra. 
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regard  to  the  degree  and  nature  of  the  fraud  which  enables  the 
vendor  to  treat  the  sale  as  wholly  void.  A,,  of  London,  being  in 
danger  of  insolvency,  goes  to  Glasgow,  and  obtains  goods  from 
B.,  for  which  he  pays  by  a  bill  on  a  house  in  London  (O.  5r  Co.), 
which  he  knows  to  be  insolvent.  The  goods  are  shipped  at 
LeitA,  (the  invoice  and  receipt  from  the  ship-owners  being  made 
out  to  A.,)  and  are  delivered  to  C,  a  wharfinger  in  London,  who 
afterwards  receives  notice  to  hold  them  for  B.  A.  becomes 
bankrupt*  In  an  action  of  trover,  by  A.  against  C,  for  the 
benefit  of  the  assignees,  it  was  held,  that  there  was  not  such 
conclusive  evidence  of  fraud  on  the  part  of  ^.  as  to  avoid  the 
contract.  Gibbs,  C.  J.,  delivered  the  opinion  of  the  Court  as 
follows : — '*  The  Court  is  of  opinion  that  there  ought  to  be  a  new 
trial  in  this  case,  because,  without  defining  exactly  what  may  or 
may  not  amount  to  such  a  fraud  as  would  render  the  sale  in 
question  absolutely  void,  we  are  of  opinion  that  the  evidence,  as 
it  stands,  does  not  show  any  conduct  on  the  part  of  the  plaintiff 
suflBcient  to  convince  us  that  the  transaction  was  void.  It  was 
proved  that  he  knew  that  Outkwaite's  bill  was  worth  nothing, 
and  that  he  considered  his  own  credit  in  England  as  nearly  gone ; 
that  he  went  to  Gkugow,  intending  to  purchase  goods  there  from 
persons  unacquainted  with  his  credit,  or  with  the  character  of 
the  bills :  but  by  what  means  he  prevailed  on  B.  to  sell  him  the 
goods  is  not  in  proof,  and  unless  his  representations  amounted 
to  the  ofience  of  obtaining  goods  under  false  pretences,,  we  cannot 
take  upon  ourselves  to  say  that  the  contract  was  altogether  void. 
Without,  therefore,  saying  what  proof  the  case  may  be  capable 
of, — seeing  that  there  is  a  strong  presumption  of  fraud, — we 
grant  the  new  trial  only  on  the  ground  that  the  proof,  as  it  stands, 
is  not  sufiicient  to  fix  fraud  to  that  extent  on  the  plaintiff." 

In  Irving  v.  Motley  (/),  which  was  trover  for  wool,  which  the 
plaintiffs  alleged  the  defendants  had  obtained  by  fraud,  it  ap- 
peared that  it  had  been  purchased  of  the  plaintiffs  by  one  D.,  as 
agent  for  Messrs.  W.  5r  Co.,  and  that  they  pledged  it  two  days 
afterwards  to  the  defendants  for  an  advance  made  by  them  to 


Parke,  J.,  said  that  in  "Noble  t.  Acknu  and   enable  the  rendor  to  maintain 

it  was  not  meant  to  be  laid  down  by  trover, 

Gibbs,  C.  J.,  that  no  other  species  of        (/)  7  Bing.  543 ;  5  M,  &  P.  380, 

fraud  than  the  obtaining  goods  by/alte  S.  C. 

pretences  would  vacate  the  bargain, 


408 


SALE  OF  GOODS. 


W.  ^  Co,^  through  the  intervention  ot  D.y  who  acted  as  the  agent 
of  the  defendants  as  well  as  W.  tfi  Co.  The  plaintiflFs,  in  order  to 
show  that  W.  if  Co.  had  obtained  the  wool  without  intending  to 
pay  for  it, — they  being  insolvent  at  the  time  of  the  purchase,  and 
which  D.  was  aware  of, — offered  certain  contracts  in  evidence 
signed  by  D, ;  and  his  hand-writing  to  them  having  been  proved, 
it  was  held,  that  such  contracts  were  admissible  without  calling 
2).  as  a  witness.  And  the  jury  having  found  that  the  transaction 
between  D.  and  W.  ^  Co.  was  fraudulent,  but  that  the  defendants 
were  not  cognisant  of  the  fraud,  and  that  D,  was  their  agent  as 
well  as  the  agent  of  W.  ^  Co.,  whereupon  the  plaintiffs  obtained 
a  verdict ;  the  Court  refused  to  grant  a  new  trial,  as  the  defendants 
were  liable  for  the  fraudulent  acts  and  misconduct  of  their  own 
agent. 

Indebitatus  assumpsit  lies  to  recover  the  price  and  value  of 
goods,  which  the  defendant,  by  fraud,  procured  the  plaintiff  to 
sell  to  an  insolvent,  and  then  got  into  his  own  possession  ;  for  he 
could  not  set  up  the  sale,  because  his  own  fraud  had  procured  it ; 
and  the  mere  possession  of  the  plaintiff's  goods,  unaccounted  for, 
raises  an  assumpsit  to  pay  {g).  And  where  goods  were  supplied 
to  a  minor,  upon  a  fraudulent  representation  by  his  father,  that 
he  was  about  to  relinquish  his  business  in  favour  of  the  son ; 
although  the  credit  was  given  to  the  son,  the  father  dealing  with 
the  proceeds  was  held  to  be  responsible  in  assumpsit  for  goods 
sold  and  delivered  (A).  It  appears  also,  that,  where  goods  have 
been  delivered  to  a  vendee  under  a  contract  of  sale  procured  by 
his  own  fraud,  he  may  be  sued  for  the  recovery  of  the  goods,  or 
their  value,  though  they  may  have  been  sold  on  a  credit  which 
has  not  expired  at  the  time  the  action  is  commenced ;  but  in  such 
case  the  vendee  could  not  be  sued  in  assumpsit  for  the  price,  but 


(g)  EUl  V.  Perrotty  3  Taunt.  274  ; 
Smediey  ▼.  Gooden,  S  M.  &  Selw.  191 ; 
Bennet  v.  FranciSy  4  £sp.  28;  AbbotU 
V.  Bat-n/y  2  Brod.  &  B.  369 ;  and  per 
Parke,  B.,  in  Bradbury  v.  Anderton,  1 
C.  M.  &  R.  490 ;  5  Tyr.  152.  See 
Martin  v.  PewtreUy  4  Burr.  2477; 
the  case  of  a  scheme  between  a  bank- 
rupt and  a  relation  to  keep  up  the 
bankrupts  credit,  in  order  that  he 
might  buy  goods,  to  be  employed  in 
paying  a  debt  due  to  the  defendant 
i\nd  in  trover  by  the  vendor  against 


the  person  to  whom  the  vendee  dis- 
posed of  the  goods,  the  vendee  is  a 
good  witness  for  the  plaintiff;  IVibucr 
v.  S.^rfflfy,  7  C.  &  P.  718. 

(A)  Biddle  v.  Xetjy,  1  Stark.  20. 
But  in  some  instances  the  proper  re- 
medy is  by  a  cross  action  for  the  de- 
ceit. See  Thompson  v.  Bandy  1  Camp. 
4,  and  B^ad  v.  Hutchinson,  3  id,  259, 
recognised  per  Parke,  B.,  in  Seltoay  v. 
Foggy  5  M.  &  W.  86 ;  and  see  Fopiejf 
y.  Ashiey,  6  Mod.  147. 
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the  remedy  is  trover.  The  fraud  entitles  the  vendor  to  avoid 
the  sale ;  if  he  sues  in  assumpsit,  he  affirms  the  express  contract 
which  has  been  entered  into  between  the  parties,  and  where 
there  is  an  express  contract  the  law  will  not  imply  another  (t). 

If  there  be  any  fraud  on  the  part  of  a  vendor  which  would 
entitle  the  vendee  to  avoid  the  sale,  and  the  latter,  after  dis- 
covering such  fraud,  deal  with  the  property  as  his  own,  he  can- 
not recover  his  purchase  money,  nor  is  his  right  to  repudiate  the 
contract  revived  by  his  subsequently  discovering  another  incident 
in  the  same  fraud  (A).  Where  A.  agreed  to  underlet  his  house 
to  £•,  the  latter  paying  for  the  furniture  at  an  appraisement ;  it 
was  decided,  that  B,  was  excused  from  the  performance  of  the 
agreement,  because  JL.,  at  the  time  he  quitted  the  house,  was  in 
arrear  for  rent  to  his  landlord  (Z). 

The  law  respecting  fraudulent  warranties  as  to  goods,  and 
fraud  on  the  sale  of  goods  bought  '*  with  all  faults,"  will  be 
noticed  hereafter. 

What  Sales  are  fraudulent  as  regards  third  Persons. — It  is 
enacted,  by  the  statute  13  Eliz.  c  5,  which  appears  to  be  decla- 
ratory of  the  common  law  (m),  that  every  gift,  grant,  bargain, 
and  conveyance  of  goods  and  chattels,  &c.,  or  any  profit  thereof 
by  writing  or  otherwise,  with  intent  to  delay,  hinder,  or  defraud 
creditors,  and  others^  of  their  lawful  actions,  suits,  debts,  ac- 
counts, damages,  &c.,  shall  be  utterly  void,  but  only  as  against 
that  person  or  persons,  &c.  whose  actions,  suits,  debts,  accounts, 
damages,  &c.,  shall  by  the  fraudulent  transfer  be  disturbed, 
hindered,  delayed,  or  defrauded ;  with  a  proviso  or  exception  in 
favour  of  estates  or  interests  in  goods,  &c.,  created  or  vested 
upon  good  consideration,  and  bond  fide,  in  any  person  not  having 
at  the  time  notice  of  the  fraud. 

Twyne^s  case  (n)  is  a  leading  authority,  and  contains  some 


(0  Strutt  V.  SmUh^  1  C.  M.  &  R. 
312;  Bradbury  v.  Anderton,  1  C.  M. 
&  R.  490;  5  Tyr.  168,  S.  C.  Ferguson 
T.  CarringtoUj  9  B.  ^  C.  59 ;  Hogan 
V.  Shee^  ii  Esp.  522,  523;  and  see 
Selwiiy  V.  Fogg,  5  M.  &  W.  86  ;  De 
Symont  v.  Minchwickf  1  Esp.  430,  is 
no  longer  law. 

(k)  Campbell  v.  Fleming,  3  Nev.  & 
Man.  834  ;  1  Ad.  &  £.  40,  S.  C,  and 
see  Selway  r,  Fogg,  5  M.  &  W.  83. 


(0  Partridges, Sawerby,  3  B.&P.172. 

(m)  See  per  Lord  Mansfield,  C.  J., 
Cadogan  v.  Kennett,  Cowp.  434.  A 
bill  of  sale  of  a  ship  may  be  valid, 
though  the  consideration  be  not  truly 
stated ;  Robiruon  v.  MacdonntU,  5  M. 
&  Selw.  228. 

(n)  Star  Ch.  44  Eliz.  3  Co.  RO; 
Moore,  638,  S.  C. ;  Shep.  Touch.  66. 
Ttoyne's  cate  has  been  recognised  in 
all  the  subsequent  cases  as  good  law. 
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valuable  principles  upon  this  subject.  Pierce  was  indebted  to 
Twyne  in  400/.,  and  to  C.  in  200/.  Pending  an  action  by  C.  to 
recover  his  demand,  Pierce  being  possessed  of  goods  of  the  value 
of  300/.,  secretly  by  deed  conveyed  all  his  goods  whatsoever  to 
Twyne  in  satisfaction  of  his  deed.  Pierce^  however,  continued  in 
possession,  and  sold  some  of  the  goods,  notwithstanding  the  deed. 
He  sheared  some  of  the  sheep  (part  of  the  efiects)  and  marked 
them  with  his  own  mark.  C,  having  obtained  judgment,  took 
the  remaining  goods  in  Pierce's  possession  in  execution.  The 
Court  held,  that  he  was  justified  in  so  doing,  because  the  aliena- 
tion to  Twyne,  though  by  deed,  and  for  a  valuable  consideration* 
was  fraudulent  and  void  against  CJs  judgment  and  execution. 
The  reasons  for  the  decision  are  stated  to  have  been,  1st,  That 
the  gift  had  the  signs  and  marks  of  fraud,  because  the  gift  is 
general,  without  exception  of  his  apparel,  or  any  thing  of  ne- 
cessity ;  for  it  is  commonly  said,  quod  dolosus  versatur  in  gene* 
ralibus : — ^Sndly.  The  donor  continued  in  possession  and  used 
them  as  his  own,  and  by  reason  thereof  he  traded  and  traf- 
ficked with  others,  and  defrauded  and  deceived  them  (o) : — Srdly. 
It  was  made  in  secret,  et  dona  clandestina  sunt  semper  suspidosa  : 
— ithly.  It  was  made  pending  the  writ  (p) : — 5thly.  Here  was  a 
trust  between  the  parties,  for  the  donor  possessed  all,  and  used 
them  as  his  proper  goods,  and  fraud  is  always  apparelled  and 
clad  with  a  trust,  and  a  trust  is  the  cover  of  firaud : — 6thly.  The 
deed  contains  that  the  gift  was  made  honestly,  truly,  and  bond 
fide ;  et  clausuUe  insuetce  semper  inducunt  suspicionem. 

It  will  be  remarked,  that  the  Court  considered  that  the  aliena- 
tion to  Twyne  was  not  within  the  proviso,  or  exception,  in  the 
statute ;  for  though  it  was  upon  a  good  consideration,  it  was  not 
bond  fide.    There  may  therefore  be  fraud  in  transferring  goods 


When  2i  fieri  facioif  delivered  for  the 
evident  purpose  of  protecting  the  goods 
against  other  executions,  and  not  exe- 
cuted with  due  diligence,  &c.  shall  be 
deemed  fraudulent  and  void,  see  Arch. 
Prac.  by  T.  Chitty ;  Lovick  ?.  Cnnoder, 
8  B.  &  C.  132 ;  Crowder  v.  Lcmg,  u/., 
598.  A  marriage  settlement  of  cows 
and  their  produce  on  a  woman,  is 
good  against  creditors  of  the  husband, 
even  as  to  the  produce ;  the  husband 
covenanting  to  allow  her  to  carry  on 
business,    and  not  interfering,  &c. ; 


HaMiiagton  y.  Gill,  3  Doogl.  415 ;  3 
T.  R.  620,  note  a ;  Jarman  v.  WdUton^ 
3T.  R.618. 

(o)  See  Wordey  v.  DemattMy  1  Burr. 
482,  per  Mansfield,  C.  J. 

(;i)  See  Holbird  v.  Ander$(m,  5  T. 
R.  235,  pott,  413,  which  shews  that  a 
bill  of  sale  will  not  be  deemed  fraudu- 
lent, merdy  because  it  was  executed 
pending  an  action  against  the  vendor ; 
and  see  Mariindale  v.  Booth,  3  B.  & 
Ad.  496. 
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even  to  a  creditor.  The  fraud  consists  in  the  collusive  attempt  to 
delay  or  defeat  a  creditor ;  in  other  words^  to  favour  the  debtor 
at  the  expense  and  to  the  prejudice  of  the  creditor.  The  chief 
evidence  of  this  generally  is  the  vendor's  remaining  in  possession 
afler  the  assignment.  This  tends  to  show  a  collusion  between 
the  parties  to  protect  the  goods  from  the  creditors  of  the  assignor^ 
and  to  defeat  such  creditors. 

Edwards  v.  Harben  (q)  is  also  a  prominent  authority  upon  this 
subject.  In  that  case^  Mercer,  (the  debtor),  executed  to  the  de- 
fendant, as  a  security  for  his  debt,  on  the  S7th  of  March,  1786,  a 
bill  of  sale  of  his,  Mercer's,  goods,  (specifying  them,)  and  all  his 
other  goods.  The  bill  of  sale  was  absolute  in  its  terms.  Only 
nominal  possession  was  taken  at  the  time,  viz.  by  Mercer  deliver- 
ing a  corkscrew  to  the  defendant  in  the  name  of  the  whole  of  the 
goods.  At  the  time  of  the  assignment  the  defendant  stipulated 
verbally  that  he  should  be  allowed,  at  the  end  of  fourteen  days 
firom  the  execution  of  the  bill  of  sale,  to  take  possession  and  sell 
the  goods,  if  the  debt  remained  unpaid.  Mercer  died  on  the  7th 
o(  April,  1786,  and  defendant  took  possession  on  the  following 
day,  being  within  the  fourteen  days.  The  plaintiff,  one  of  the 
creditors  of  Mercer,  sued  the  defendant  for  a  debt  due  from 
Mercer  ;  treating  the  defendant  as  executor  de  son  tort,  in  having 
taken  possession  of  and  sold  the  goods.  And  the  Court  held, 
that  the  bill  of  sale  was  void,  because  it  was  not  accompanied 
with  possession  at  the  time  of  its  execution,  and  consequently 
that  the  action  was  maintainable. 

But  the  assignor's  or  vendor's  continuance  in  possession,  with- 
out regard  to  the  transfer,  and  with  the  assent  of  the  bargainee, 
is  not  conclusive  evidence  of  fraud.  It  merely  affords  apresump- 
tioH  of  fraud  upon  creditors,  which  may  be  rebutted  or  explained 
by  the  particular  circumstances.  If,  therefore,  the  omission  to 
deliver  possession  to  the  assignee  of  the  goods  be  in  consequence 
of,  and  consistent  with,  the  terms  of  the  bill  of  sale,  by  which  the 
assignee  was  not  to  be  entitled  to  take  possession,  unless  default 


(g)  2  T.  R.  587.  This  case  has 
been  acted  upon  in  subsequent  cases, 
and  was  approved  of  by  Mr.  Justice 
Lawrence,  in  Steel  v.  Browfij  1  Taunt 
S82.  But  in  Steward  v.  Limbec  1  B. 
&  B.  511,  51S ;  4  Moore,  281,  S.  C, 
Dallas,  C.  J.,  stated  that  it  had  often 
been  dissented  from;  and  Parke,  J., 


said  that  doubts  had  arisen  with  re- 
spect to  the  extent  of  the  doctrine 
tliere  laid  down ;  see  the  cases,  &c., 
Tidd,  9th  ed.  1004.  The  facts  of  the 
case  of  Edwards  v.  Harben  certainly 
seem  to  negative  any  actual  intention 
to  defraud  or  delay  creditors.  See 
post,  413. 
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were  made  by  the  assignee  in  the  performance  of  a  specified  con- 
dition,  the  presumption  of  fraud  does  not  arise  (r). 

And  where  the  transfer  is  founded  on  a  good  consideration, 
(either  a  previous  debt,  or  a  price  to  be  paid,)  and  there  is  no 
intention  in  fact  to  defraud  creditors,  the  legal  presumption  of 
fraud  created  by  the  non-delivery  of  possession  does  not  arise,  if 
the  transaction  or  transfer  were  a  matter  o( publicity  or  notoriety^ 
And  it  seems  that,  in  these  cases,  the  notoriety  of  the  transfer  is 
the  question  on  which  the  validity  or  invalidity  of  the  assignment 
depends.  If  the  assignment  be  notorious,  fraud  cannot  be  inferred 
from  the  omission  to  take  possession  («).  And  it  appears,  that 
the  want  of  a  change  of  possession  shall  not  be  deemed  fraudulent 
where  an  intent  to  defraud  is  negatived  by  the  facts. (^). 

This  doctrine  of  presumed  fraud  does  not  apply  where  the 
party  in  possession  was  not  the  original  oumer  of  the  goods,  and 
in  fact  never  acquired  any  property  therein,  and  had  nothing 
more  ab  initio  than  the  mere  occupation  of  the  goods  by  the 
consent  of  the  true  owner.  It  is  only  under  the  bankrupt  act, 
6  Geo.  IV.  c.  16,  s.  72,  and  insolvent  act,  1  &  2  Vict.  c.  110, 
s.  52  (u),  that  the  real  proprietor  of  goods  who  suffers  the  bank- 
rupt and  insolvent  to  have  the  apparent  ownership,  forfeits  his 
right  for  the  benefit  of  the  creditors  of  the  party  who  was  in 
possession,  and  was  thus  enabled  to  obtain  a  credit  to  which  he 
was  not  entitled.  If  A.  lend  £.  money  to  purchase  goods,  and 
at  the  same  time  A.  take  a  bill  of  sale  of  the  goods,  though  jB. 
have  the  possession,  the  bill  of  sale  will  not  on  that  account  be 
fraudulent,  but  the  transaction  will  be  a  valid  transaction  (o). 
And  it  seems,  that  if  A.  were  himself  to  buy  goods,  and  lend 


(r)  See  per  Buller,  J.,  Edwardi  f. 
Harben,  2  T.  R.  595,  596 ;  Robertson 
Statute  of  Fratuli,  55B ;  Haselinton  v, 
Gillt  3  T.  R.  620,  note ;  Armstrong  v. 
Baldock,  Gow,  K.  35,  per  Dallas,  C. 
J. ;  and  particularly  Alartindale  y. 
Booth,  3  B.  &  Ad.  498 ;  Minshall  ?. 
Lloyd,  2  M.  &  W.  450;  Reeves  v. 
Capper,  5  Bing.  N.  C.  136,  138;  6 
Scott,  887. 

(«)  Armstrong  ▼.  Baldock,  Gow,  R. 
33;  Wooderman  v.  Baldock,  id,,  35, 
note;  8  Taunt.  676;  3  Moore,  11,  S. 
C. ;  Hoffman  v.  Pitt,  5  Esp.  R.  25  ; 
Reed  v.  Blades,  5  Taunt.  212  ;  Latimer 
y.  Batson,  4  B.  &  C.  652 ;  7  D.  &  R. 
106,  S.  C;  Leonard  v.  Baker,  1  M.  & 


Sel.  25 1 ;  Kidd  y.  Rawlinton,  2  B.  & 
P.  59. 

(t)  Eastwood  y.  Brown,  1  R.  &  M. 
312;  and  Martindale  v.  Booth,  3  B. 
&  Ad.  498 ;  Reeves  y.  Cappa^  5  New 
Cases,  138. 

(tt)  Bull.  Ni.  Pri.  258.  Meggptt  y. 
Mills,  1  Lord  Raym.  286 ;  Kidd  y. 
Rawlimon,  2  B.  &  P.  GO ;  Smith  v, 
Scott,  2  M.  &  S.  35 ;  Hickenbotham  y. 
Crovesj  2  Car.  &  P.  492 ;  Watson  y. 
Peache,  5  M.  &  Scott,  149;  1  New 
Cases,  327,  S.  C. 

(v)  Dawson  y.  Wood,  3  Taunt.  260, 
per  cur.  see  Leonard  y.  Baker,  1  M.  & 
Selw.  251. 
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them  to  B,,  the  want  of  possession  in  A.  would  not  be  fraudu- 
lent, for  it  has  never  been  decided  that  a  man  may  not  give  the 
possession  of  his  goods  to  another  {x).  And  where  the  plaintiff, 
having  purchased  a  public-house,  for  which  he  could  not  get  a 
license,  because  he  resided  in  another  tavern,  put  B.,  an  insol- 
vent person,  into  the  house  as  his  servant,  and  supplied  him  with 
money  to  pay  for  the  license,  which  was  granted  to  B.,  it  was 
held  by  the  majority  of  the  judges  of  the  Common  Pleas,  that 
the  sheriff  was  not  authorised  to  take  the  goods  in  the  house, 
under  an  execution  against  B,  (y). 

We  must  also  remember,  that  by  the  express  words  of  the 
statute,  the  transfer,  however  fraudulent  against  creditors,  is 
operative  between  the  parties  themselves,  and  their  representa- 
tives after  their  deaths.  Even  if  there  were  no  consideration, 
but  the  transfer  were  by  deed,  it  would  be  binding  between  them 
as  a  gift  by  deed,  although  no  possession  were  given.  If  the 
transfer  were  without  consideration,  and  possession  were  deli- 
vered, then  the  assignment,  though  not  by  deed,  would  be  good 
as  an  executed  gift.  In  any  event,  the  intention  to  defraud  cre- 
ditors could  only  be  objected  by  the  creditors  themselves  (z). 

But  where  there  is  a  good  consideration  for  the  bill  of  sale  to 
a  particular  creditor,  and  possession  Js  given  before  an  adverse 
creditor  can  obtain  execution,  the  transfer  is  not  invalidated 
merely  by  the  preference  shown  to  the  assignee  of  the  goods  (a). 
Thus,  where  A>,  being  indebted  to  B.  and  C,  after  being  sued 
to  execution  by  J5.,  went  to  C  and  voluntarily  gave  him  a  war- 
rant of  attorney  to  confess  a  judgment,  on  which  judgment  was 
immediately  entered,  and  execution  levied  on  the  same  day  on 
which  B,  would  have  been  entitled  to  execution,  and  on  which 
day  B.  had  threatened  to  sue  it  out ;  the  preference  so  given  by 
A,  to  C.  was  held  by  the  court  not  to  be  unlawful,  or  fraudu- 


(x)  See  note  (v),  preceding  page. 

(y)  Duwton  v.  Wood,  S  Taunt  256. 

(j)  Steely.  Brown,  1  Taunt.  381; 
Baker  ▼.  Lloyd,  Bull.  N.  P.  258; 
Hawei  ▼.  Leader,  Cro.  Jac.  S70 ;  Yelv. 
196,  S.  C.  Robinton  ▼•  Macdonnell, 
9  B.  &  Aid.  134;  Doe  ?.  Roberts,  id., 
367 ;  Deady  ▼.  Harrison,  1  Stark.  R. 
60.  That  a  gratuitous  gift  of  goods  is 
not  binding  on  the  parties,  unless  it 
be  by  deed,  or  unless  possession  be 


delivered,  see  Iroju  v.  Smallpiece,  2 
B.  &  Aid.  551;  see  HewUnt  v.  Ship^ 
pam,  5  B.  &  C.  228 ;  7  D.  &  R.  783, 
S.  C. ;  ante,  51. 

(a)  The  bankrupt  act,  6  Geo.  4,  c. 
16,  s.  82,  and  the  insolvent  debtors* 
act,  1  &  2  Vict.  c.  1 10,  s.  59,  invali- 
date preferences  in  contemplation  of 
bankruptcy  or  discharge  as  an  insol- 
vent. And  see  an^tf,  193;  vmd  Knight 
V.  Ferguson,  5  Mee.  &  W.  389. 
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lent,  within  the  statute  of  Elizabeth  (&).  And  where  a  debtor, 
being  in  insolvent  circumstances,  and  having  been  sued  by  a 
creditor  pending  the  suit,  and  before  execution,  executed  an  as* 
signment  of  all  his  effects  to  trustees  for  the  benefit  of  all  his 
creditors,  under  which  assignment  possession  was  immediately 
taken ;  it  was  held,  that  the  assignment  was  not  fraudulent, 
though  made  with  intent  to  delay  the  creditor  suing  of  his  exe- 
cution. The  Court  considered  it  so  far  from  being  firaudulent, 
that  it  was  the  most  honest  act  the  party  could  do,  arising  out  of 
a  discharge  of  the  moral  duties  attached  to  his  character  of 
debtor,  to  make  the  fund  available  for  the  whole  body  of  the 
creditors  (c) ;  but  an  assignment  authorizing  the  trustees  to  carry 
on  the  debtor's  trade,  and  containing  such  terms  that  the  cre- 
ditors subscribing  it  would  become  partners  in  the  business,  is 
not  valid  against  creditors  who  do  not  execute  it,  they  not  being 
bound  to  submit  to  such  terms  (d). 

If  a.  person  having  several  creditors  convey  by  deed  the  legal 
estate  in  part  of  his  real  and  personal  property,  to  a  trustee  in 
trust  (after  deducting  the  expenses  respecting  the  trust),  out  of 
the  rents  and  profits  to  pay  half  the  surplus  to  the  grantor  for 
his  own  use,  and  the  residue  among  certain  creditors  named  in 
the  schedule,  without  any  intention  of  firaudulently  delaying  the 
creditors  not  named  in  the  schedule  in  obtaining  their  demands, 
the  deed  is  good  in  law  (e). 

It  seems  that  the  change  of  possession  necessary  to  rebut  the 
inference  of  an  intention  to  defraud  creditors,  must  be  substan* 
iialf  bona  fide,  and  exchmve  ;  and  consequently  that  the  sale  or 
assignment  will  be  considered  fraudulent  and  void,  and  the  as- 
signor's possession  colourable,  if  the  goods  be  left  upon  the  pre- 
mises of  the  assignor,  and  in  his  apparent  disposal  and  order ; 
although  the  vendee  or  his  servant  enter  upon  die  premises,  and 
be  also  in  possession  of  the  goods  (/);  this  is,  however,  ap- 
plicable only  to  assignments  in  presently  for  where  an  assign- 
ment made  to  secure  an  annuity  contained  a  power  to  seize  the 


(6)  Holbird  v.  Anderson,  5  T.  R. 
235. 

(c)  Pickttock  V.  Lyiler,  S  M.  ft 
Selw.  371 ;  The  King  y.  TTa/ion,  3 
Price,  6,  accord ;  see  also  Meux  v. 
Howell,  4  East,  1.  As  to  when  such 
a  deed  would  be  void  as  a  fraudulent 
preference  under  the  insolyent  act,  sec 


Bmnsy.Toumsey,3J^.&P.9i;  Do- 
vies  y,  AcockSf  2  C.,  M.  &  R.  461 ;  and 
aeeKnighty,Ferguioa,5  Mee.  &W.  389. 

{d)  Otven  v.  Body,  5  Ad.  &  E.  37. 

(e)  Estwick  y.  Catllaud,  5  T.  R.  490. 

(/)  P^e^^  ^'  Perchard,  1  Esp.  R. 
205;  Wordally,  Smith,  1  Camp.  333 ; 
Benlon  v.  Thomhill,  7  Taunt.  149. 
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goods  on  default  of  payment^  the  not  taking  possession  imme- 
diately on  default  was  held  not  to  avoid  the  assignment  (g). 

By  the  statute  7  &  8  Geo.  IV.  c  29,  s.  67,  the  owner  of 
goods,  obtained  from  him  by  false  and  fraudulent  pretences,  with 
intent  to  defraud  him,  is  entitled  to  restitution,  notwithstanding 
any  intermediate  bond  fide  sale,  provided  such  owner  prosecute 
the  offender  to  conviction ;  and  a  writ  of  restitution  shall  be 
awarded.  There  are  exceptions  in  the  case  of  a  valuable  secu' 
rityf  if  it  appear  before  the  ord^r  for  restitution  is  made,  that  it 
was  bond  fide  paid  by  the  party  liable  thereon  ;  and  of  negoci- 
able  instruments,  bond  fide  and  without  notice  or  suspicion,  taken 
or  received  by  transfer  or  delivery  for  a  valuable  consideration. 
The  original  owner's  property  in  the  goods  is  not,  however,  di- 
vested by  the  fraud,  though  the  law,  as  a  matter  of  policy,  post- 
pones his  right  to  recover  until  after  the  conviction  of  the  of- 
fender (A). 

In  Irving  v.  Motley  (i),  Tindal,  C.  J.,  said,  "  It  is  put  very 
forcibly,  that  it  would  be  very  dangerous  to  lay  down  the  rule, 
where  a  person  purchases  commodities,  which  at  the  time  he  is 
conscious  he  shall  be  unable  to  pay  for,  that,  though  those  goods 
may  have  afterwards  passed  through  other  hands  in  the  fair  way 
of  purchase,  the  original  seller  shall  have  a  right  to  recover 
them,  whosoever  hands  they  may  be  in.  I  agree  to  the  truth  of 
that  proposition." 

If  a  defendant  sell  his  goods  bond  fide,  and  for  a  valuable 
consideration,  before  the  delivery  of  the  writ  to  the  sheriff,  they 
cannot  be  taken  in  execution  (A);  and  though  he  sell  them 
fraudulently,  yet,  if  they  be  afterwards  sold  to  another  bond  fide, 
they  are  not  liable  to  be  taken  in  the  hands  of  the  second 
vendee  (2);  although  in  general  a  second  vendee  of  a  chattel 
cannot  stand  in  a  better  situation  than  his  vendor  (m). 

Action  for  Deceit. — ^Although  a  vendor  is  at  liberty  to  v€u:ate 


(g)  MintkaU  v.  Ucyd,  2  M.  &  W. 
450. 

(A)  Peer  v.  Humphrtyi,  2  Ad.  &  E. 
495;  and  the  distinction  formeriy 
taken  between  the  case  of  goods  ob- 
tained by  fraud  and  those  by  felony  no 
longer  exists;  Parker  v.  Patrick,  5 
Term  R.  175,  cannot  be  considered 
law.  Ferguson  v.  Carrington,  3  C.  & 
P.  458,  and  note ;  Gladstone  ▼.  Had- 
wen,  1  M.  &  Selw.  517;    Taylor  ▼. 


Pltmer,  3  M.  &  Selw.  562 ;  and  see 
ante,  S85,  386. 

(»')  7  Bing.  551 ;  5  M.  &  P.  393, 
S.  C.  See  ante,  406,  407,  and  id,, 
note  (e). 

(k)  See  Samuel  v,  Duke,  6  Dowl. 
536. 

(/)  Wilson  and  Wormal's  case,  God- 
bolt  R.  161 ;  Arch,  by  Chit.  406. 

(m)  Duron  v.  Yates,  1  B.  &  Adol. 
339. 
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a  contract  for  the  sale  of  goods  in  cases  of  fraud,  and  may 
bring  trover,  he  is  not  bound  to  adopt  that  remedy.  He  may 
affirm  the  contract  and  maintain  an  action  on  the  casein),  to 
recover  damages  for  the  fraud  or  deceit.  This  action  is  main- 
tainable by  the  vendee  ;  although  it  was  agreed,  that  if  he  dis- 
liked the  goods,  the  seller  should  exchange  them  for  others  of 
equal  value  (o) ;  and  although  there  was  a  written  agreement, 
and  the  fraudulent  representation  had  reference  to  collateral 
matters  not  expressly  noticed  therein  (p).  And  there  may  be  a 
fraudulent  representation  sufficient  to  avoid  a  contract,  and  to 
be  ground  for  an  action  of  deceit,  without  any  actual  active  de- 
claration from  the  party  contracting  ;  as  where  a  vendor  knowingly 
permits  a  third  party  to  make  a  false  representation,  and  the 
vendee  to  contract  under  the  impression  that  it  is  true  (g). 

So  an  action  on  the  case  for  deceit  may  be  maintained  for 
falsely  warranting  a  gun  to  be  safe  whereby  the  plaintiff,  for 
whose  use  it  was  bought,  and  who  used  it,  was  injured,  though 
the  plaintiff  were  no  party  to  the  contract  for  the  purchase  of  the 
gun,  and  the  representation  were  not  made  to  him  (r).  But  the 
action  does  not  lie  against  a  person  making  an  untrue  repre- 
sentation, if  he  did  not  know  it  to  be  untrue  (#)• 

In  Vernon  v.  Keys  (t),  which  was  an  action  on  the  case  for 
deceitful  representations,  whereby  the  plaintiff  was  induced  to 
sell  his  interest  in  certain  buildings,  trade,  and  stock,  at  a  less 
price  than  he  otherwise  would  have  taken.  Lord  JSllenborough, 
in  delivering  the  judgment  of  the  court,  said,  ''  To  support  the 
action,  there  must  be  a  fraud  clearly  alleged  to  have  been  com- 
mitted by  the  defendant,  and  a  damage  resulting  from  such 
fraud  to  the  plaintiff.  The  fraud  must  consist  in  depriving  the 
plaintiff,  by  deceitful  means,  of  some  benefit  which  the  law  en- 
titled him  to  demand  or  expect."  *'  A  seller  is  unquestionably 
liable  to  an  action  of  deceit,  if  he  fraudulently  misrepresent  the 


(n)  See  2  Chitty  PI.  6th  ed.  480;  2 
Chit.  jun.  Prec.  Plead.  528;  3  Chitty 
Com.  L.  306  ;  MiUs  v.  Dell,  3  Stark. 
R.  23  Indictment  for  conspiracy  to 
sell  an  unsound  horse;  Rex  v.  Pes- 
loell,  1  Stark.  H.  402;  see  Rex  v.  GUI, 
2  B.  &  Aid.  204. 

(o)  WaUace  v.  Jarman,  2  Stark.  R. 
162. 

(p)  Dobell  V.  Stevens,  3  B.  &  C. 
623;  5  D.  &  R.  490,  S.  C;  Mei/cr  v. 


F/oerthj  4  Carap.  23,  per  Lord  Ellen- 
borough,  C.  J.;  see  ante^  108,  113. 

(q)  PUmore  v.  Hood,  5  New  Cases, 
99 ;  6  Scott,  827  j  7  Dowl.  P.  C.  136, 
S.  C. 

(r)  Langridge  v.  Lef)y,  2  M.  &  W. 
519,  affirmed  in  error,  4  M.&W.  337. 

(s)  Freeman  v.  Baker,  5  B.  &  Ad. 
797. 

{t)  12  East,  632,  affirmed  in  error, 
4  Taunt.  488. 
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quality  of  the  thing  sold  to  be  other  than  it  is  in  some  particu- 
lars^ which  the  buyer  has  not  equal  means  with  himself  of  know- 
ing ;  or  if  he  do  so  in  such  a  manner  as  to  induce  the  buyer  to 
forbear  making  the  inquiries^  which  for  his  own  security  and 
advantage  he  would  otherwise  have  made.  But  is  a  buyer  liable 
to  an  action  of  deceit  for  misrepresenting  the  seller's  chance  of 
sale,  or  the  probability  of  his  getting  a  better  price  for  his  com- 
modity,  than  the  price  which  such  proposed  buyer  offers  ?  I  am 
not  aware  of  any  case^  or  recognised  principle  of  law^  upon  which 
such  a  duty  can  be  considered  as  incumbent  upon  a  party  bar- 
gaining for  a  purchase.  It  appears  to  be  a  false  representation 
in  a  matter  merely  gratis  dictum  by  the  bidder,  in  respect  to 
which  the  bidder  was  under  no  legal  pledge  or  obligation  to  the 
seller  for  the  precise  accuracy  and  correctness  of  his  statement, 
and  upon  which,  therefore,  it  was  the  seller's  own  indiscretion  to 
rely,  and  for  the  consequences  of  such  reliance,  therefore,  he  can 
maintain  no  action." 

A  representation  as  to  the  character,  credit,  or  responsibility 
of  a  third  person,  in  order  to  induce  the  owner  of  goods  to  sell 
them  to  the  latter  on  credit,  &c.,  will  not  furnish  a  cause  of  ac- 
tion, however  false  and  fraudulent  the  representation  may  be, 
unless  it  be  reduced  into  writing,  and  signed  by  the  party  mak- 
ing it,  in  pursuance  of  the  statute  9  Geo.  4,  c.  14,  s.  6  (u). 

A  representation  made  by  a  person  as  to  the  credit  of  a  firm 
in  which  he  was  a  partner,  is  a  representation  as  to  the  credit  of 
**  another  person"  within  the  meaning  of  that  statute  (ar). 

4.  Of  Illegal  Sales  of  Goods. 

We  shall  in  a  subsequent  part  of  this  work  fully  consider  the 
various  instances  in  which  contracts  are  void,  in  regard  to  the 
illegality  of  their  objects,  or  consideration.  It  may  be  laid  down 
as  a  general  rule  that  where  a  contract,  be  it  express  or  implied, 
is  expressly  or  by  implication  forbidden  by  the  common  or  statute 
law,  no  court  will  lend  its  assistance  to  give  it  effect ;  and  we  will 
now  consider  some  of  the  instances  in  which  contracts  for  the 
sale  of  goods  cannot  be  enforced,  by  reason  of  their  illegality ; 
1st,  at  common  law,  Sndly,  by  statute. 

(u)  9  Geo.  4,  c.  14,  s.  6 ;  ante,  133 ;  nard,  1  M.  &  W.  101 ;  1  Tyr.  &  Gr. 

Haslock  V.  Ferguson,  2  N.  &  P.  269;  250,  S.C. 

Swan  V.  PhiUip$,  3  N.  &  P.  447 ;  8  (x)  Beoaux  v.  Steinkeller,  6  Bing. 

Ad.  &  E.  457,  S.  C. ;  Lyde  v.  Bar-  N.  C.  84. 

E  E 
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Ist*  Contracts  of  sale  having  an  immoral  object  in  view,  are 
void  in  law. — Thus  a  printseller  cannot  recover  the  price  of  cari- 
catures of  an  immoral,  obscene,  or  libellous  tendency,  which  he 
sent  to  a  customer  who  had  given  a  general  order  for  all  the 
caricature  prints  that  had  ever  been  published  (y).  And  if  a 
tradesman  sell  clothes  to  a  prostitute,  for  the  purpose  of  enabling 
her  to  carry  on  her  prostitution,  and  expect  to  be  paid  from  the 
profits  of  it,  such  a  contract  is  illegal,  and  cannot  be  enforced  in 
a  court  of  justice  ;  but  a  mere  knowledge  of  her  way  of  life  will 
not  prevent  the  tradesman  from  recovering  (z). 

Forestalling  is  the  buying,  or  contracting  for,  any  merchandise 
or  victual  coming  in  the  way  to  market ;  or  dissuading  persons 
from  bringing  their  goods  or  provisions  there ;  or  persuading 
them  to  enhance  the  price  there.  Regrating  is  the  buying  of 
corn,  or  other  dead  victual,  in  any  market,  and  selling  it  again 
in  the  same  market,  or  within  four  miles  of  the  place.  JSngross^ 
ing  is  the  getting  into  one's  possession,  or  buying  up  large  quan- 
tities of  corn  or  other  dead  victuals,  with  intent  to  sell  them 
again  (a).     These  are  offences  at  common  law  (&)• 

A  wager  on  the  future  price  of  goods  would  not  seem  to  be 
illegal  (c).  Nor  is  a  contract  for  the  sale  of  goods  to  be  deli- 
vered at  a  future  day  invalidated  by  the  circumstance  that  at  the 
time  of  the  contract  the  vendor  neither  has  the  goods  in  bis  pos- 
session, nor  has  entered  into  any  contract  to  buy  them,  nor  has 
any  reasonable  expectation  of  becoming  possessed  of  them  by  the 
time  appointed  for  delivering  them  otherwise  than  by  purchasing 
them  after  making  the  contract  {d). 

Such  a  contract  does  not  amount  to  a  wager  if  both  the  con- 
tracting parties  are  not  cognizant  of  the  fact  that  the  goods  are 
not  in  the  vendor^s  possession,  and  even  if  it  were  a  wager,  it 
would  not  be  illegal,  because  it  has  no  necessary  tendency  to 
injure  third  parties. 

Trading  with  an  enemy  is  also  illegal,  as  injurious  to  the 


{y)  Fores  v.  Johnes,  4  Esp.  97.  Rose  v.  Maynard,  Cro.  Car.  231. 

(z)  Bowry  v.  Bennett  1  Camp.  348 ;  (b)  Rer  v.  Waddington,  1  East,  149, 

Lloyd  V.  Johnsofif  1   B.  &  P.  340;  167. 

Jennings  v.  Throgmortonj   H.  &   M.  (c)  Morgan  v.  Pebrer,  3  New  Ca. 

251;   Appkton  v.  CampbeU,  9  C.  &  466,  and  tn^a  note  (</). 

P.  347.  (d)  Hibblewhite    v.   M*Morine,  5 

(a)  4  Bla.  Com.  148;  5  &  6  £.  6,  Mee.  &  W.  462 ;  overruling  Bryan  v. 

c.  14,  repealed  by  H  G.  3,  c.  71 ;  3  Lewis,  R.  &  M.  386. 
Inst.   195;  1  Hawk.  P.  C.  ch.  80; 
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public  welfare,  and  of  course  contracts  with  them  for  the  pur- 
chase or  sale  of  goods  cannot  be  enforced  {e)i. 

A  contract  made  by  an  innkeeper  to  supply  voters  at  an  elec- 
tion with  meat,  drink,  and  refreshments,  would  be  illegal  if  the 
object  were  to  induce  the  voters  to  vote  for  a  particular  can- 
didate (/). 

Contracts  for  the  sale  of  goods  are  illegal,  where  the  goods 
are  bought  and  sold  for  the  express  purpose  of  being  smuggled 
into  this  country,  and  the  vendor  is  either  a  sharer  in  the  illegal 
transaction,  or  assisted  in  the  act  of  smuggling  {g).  Where  the 
defendant,  an  Englishman^  living  in  England,  contracted  with 
the  plaintiff,  a  foreigner  living  at  Lisle,  for  a  quantity  of  lace, 
which  the  plaintiff  not  only  knew  was  to  be  smuggled  into 
England,  but  packed  in  a  particular  manner,  by  the  defendant's 
desire,  for  the  purpose  of  evading  detection;  the  Court  held 
that  the  price  could  not  be  recovered  (A).  But  where  the  plain- 
tiff, (the  vendor),  was  a  resident  at  and  an  inhabitant  of  Dunkirk, 
and  sold  and  delivered  tea  at  that  place,  with  a  mere  knowledge 
that  the  defendant  (the  vendee)  intended  to  smuggle  it  into 
England  ;  but  afforded  him  no  assistance  in  so  doing,  and  was 
to  be  paid  whether  the  attempt  were  successful  or  not ;  the  Court 
held  that  the  price  was  recoverable  (i).  The  grounds  of  the 
judgment  were,  that  the  contract  was  complete,  and  was  per- 
formed out  of  this  country ;  that  the  vendor  had  no  concern  in 
the  transaction  itself;  and  that  there  was  nothing  immoral  in  the 
contract.  Lord  Mansfield  said,  "  If  the  defendant  had  bespoke 
the  tea  at  Dunkirk,  to  be  sent  to  England  at  a  certain  price,  and 
the  plaintiff  had  undertaken  to  send  it  into  England,  or  had  had 
any  concern  in  the  running  it  into  England,  he  would  have  been 
an  offender  against  the  laws  of  this  country.  But,  upon  the  facts 
of  this  case,  from  the  first  to  the  last,  he  clearly  has  ofiended 


(€>  Ante,  182. 

(/)  Thoma$  v.  Edwards,  2  M.  & 
W.  215. 

(g)  Hotmnn  y.  Johnson,  Cowp.  341 ; 
Biggs  ▼.  Lttwrence,  3  T.  R.  454; 
Chigai  V.  Penaluna,  4  T.  R.  466 ;  see 
|ier  Tenterden,C.  J.«  Broim  v.  Duncan, 
10  B.  &  C.  98.  99. 

(A)  Wagnell  v.  B£€d,  5  T.  R.  599 ; 
1  Esp.  R.  91,  S.  C. 


(i)  Holman  v.  Johnsonf  Cowp.  341 ; 
cited  by  Heath,  J.,  in  Hodgson  v. 
TtmpU,  5  Taunt.  181 ;  1  Marsti  R.5, 
S.  C.  In  Fotten  v.  Tuhb.  1  Esp.  Dig. 
57,  4th  ed.,  it  was  held  that  the  payee 
of  a  bill  might  sue  the  acceptor,  al- 
though the  latter  had  accepted  it  for 
the  price  of  goods  sold  upon  a  smug^ 
gling  transaction  between  him  and  the 
drawer* 
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against  no  law  of  England.     And  the  same  principle  was  acted 
upon  in  Pellecatt  v.  Angell(Ji\ 

£nd.  A  contract  is  void  if  prohibited  by  a  statute,  though  the  sta- 
tute only  inflicts  a  penalty,  because  such  a  penalty  implies  a  pro- 
hibition ;  and  though  there  are  some  dicta  to  the  contrary,  if  the 
contract  be  rendered  illegal,  it  makes  no  difference  in  point  of 
law  whether  the  statute  which  makes  it  so  has  in  view  the  pro- 
tection of  the  revenue  or  any  other  object  (Z).  The  question  to 
be  considered  is,  does  the  statute  prohibit  the  contract  attempted 
to  be  enforced  ? 

There  are  many  statutes,  the  object  of  which  is  to  raise  a 
revenue,  rendering  it  necessary  for  persons  dealing  in  specified 
goods  to  take  out  licences  for  that  purpose,  and  inflicting  a 
penalty  on  them  for  their  neglect  to  do  so.  In  these  cases  there 
is^  however,  no  intention  to  prohibit  a  contract  for  the  sale  of 
such  goods,  but  merely  by  inflicting  a  penalty  personally  on  the 
seller,  to  secure  the  receipt  of  the  revenue;  and  the  price  of  goods 
sold  even  by  an  unlicensed  vendor  might  therefore  be  recovered. 

In  Johnson  v.  Hudson  {ni)  the  action  was  brought  to  recover 
the  price  of  tobacco  and  segars :  they  had  been  imported  into 
this  country  from  Guernsey^  and  were  sold  by  the  plaintiff  to  the 
defendant,  and  the  plaintiff  had  no  licence  to  deal  in  tobacco, 
wherefore  it  was  contended  that  he  could  not  recover.  The 
Court  doubting,  indeed,  whether  the  plaintiffs,  from  this  single 
instance,  could  be  considered  as  dealers,  held  it  not  to  be  such 
an  illegality  as  to  deprive  the  owner  of  the  goods,  who  had  sold 
them  to  another,  of  his  right  to  recover  the  price.  In  this  case, 
however,  the  contract  was  not  interdicted  ;  the  provision  of 
the  statute  requiring  persons  dealing  in  tobacco  to  take  out  a 
licence  is  a  regulation  attaching  only  to  the  plaintiff  personally, 
and  affecting  him  with  the  penalty  in  order  to  secure  the  licence 
duty  only,  and  not  forbidding  the  contract  itself  (n). 

In  Brown  v.  Duncan  (/i),  and  Wetherell  v.  Jones  (o),  both 


{k)  2  C,  M.  &R.  311 ;  1  Gale,  187,  Aid.  898,  S.  C. ;   and  see  Brown  ▼. 

S.  C.  Duncan,  10  B.  &  C.  98;  ;^  Ld.Ten- 

(/)  Per  Holt,  C.  J.,  BaW^t^  V.  rinor,  terden,  C.  J.     But  see  the  case  ob- 

Carth.  252;  per  Parke,  B.,  Cope  v.  served  upon,  2  Stark,  on  £v.  886. 

Rowland*,  4  Mee.  &  W.  157.  (n)  Broum  v, Duncan,  10  B.  &  C.  03 

(m)  Johmon  v.  Hudson,  1 1  East,  180,  5  Man.  &  Ry.  114. 

as  explained  by  the  Court  in  Foster  v.  (o)  Weth&rdl  v.  Jones,  3  B.  &  Ad. 

Taylor,  3  Nev.  &  Mao.  244  ;  5  B.  &  221. 
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cases  of  violation  of  the  revenue  laws^  the  particular  contracts 
sued  upon  were  not  prohibited. 

In  Brawn  v.  Duncan  (p)  it  appeared  that  A.,  J?.,  C,  D.,  and 
JE.,  carried  on  trade  in  partnership  as  distillers  ;  and  C.  alone 
carried  on  the  business  of  a  retail  dealer  in  spirits,  within  two 
miles  of  the  distillery,  contrary  to  the  4  G.  4,  c.  94,  s.  132,  133; 
and  his  name  was  not  inserted  as  one  of  the  partners  in  the  dis- 
tillery in  the  excise  book,  or  licence,  as  required  by  the  6  G.  4, 
c.  81,  s.  7.  It  was  held,  these  being  mere  revenue  regulations, 
the  breach  of  them  by  one  of  the  partners,  with  the  knowledge 
of  the  others,  did  not  render  the  trade  carried  on  by  the  five  so 
illegal  as  to  deprive  them  of  the  right  to  recover  the  price  of 
spirits  sold  by  them  ;  or  for  the  breach  of  a  guaranty  for  the  due 
accounting  of  an  agent,  to  whom  they  had  consigned  the  spirits 
for  sale.  This  case  was  decided  on  the  authority  of  Hodgson  v. 
Temple,  and  Johnson  v.  Hudson  ;  and  Lord  Tenterden  said  it 
was  quite  different  from  those  cases  where  provisions  of  acts  of 
parliament  had  for  their  object  the  protection  of  the  public,  as 
the  acts  against  stock-jobbing  (q)  and  usury.  In  Hodgson  v. 
Temple  (r),  a  distiller  had  sold  spirits  to  a  rectifier,  who  was 
(contrary  to  law)  also  a  retailer,  with  the  knowledge  that  the 
vendee  filled  both  characters,  and  had  delivered  the  spirits  not  at 
the  place  in  which  the  retail  trade  was  carried  on,  but  at  the 
place  in  which  he  carried  on  the  business  of  a  rectifier,  (and 
where  they  were  delivered  under  permits  obtained  by  the  plain- 
tifis,)  not  in  the  defendant's  name,  but  in  the  name  of  another 
person.  These  were  certainly  strong  facts;  because  the  ven- 
dors, by  obtaining  the  permits  in  the  name  of  a  th^rd  person, 
&c.,  assisted  the  purchaser  in  concealing  his  violation  of  the  law. 
The  Court  of  Common  Pleas,  however,  thought  the  plaintiffs 
were  entitled  to  recover.  So  a  brewer,  who  delivers  beer  to  be 
used  in  a  public  house  on  the  credit  of  a  third  person,  may  main- 


(p)  10  B.  h  C.  93.  See  ante,  420, 
note  (m) ;  and  see  Otoenv.  Body,  5  Ad. 
&  £.  36. 

{q)  In  Cannon  v.  Bryre,  3  B.  &  Aid. 
179,  it  was  held  that  money  lent  and 
applied  by  the  borrower  for  the  pur- 
pose of  settling  losses  on  illegal  stock- 
jobbing transactions,  to  which  the 
lender  was  no  party,  could  not  be  re- 
covered back.  Nor  can  money  ad- 
vanced for  the  purpose  of  carrying  on 


the  performance  of  ballets  and  operas 
at  an  unlicensed  theatre  be  recovered ; 
De  Begnis  v.  Armitteady  3  M.  &  Scott, 
511;    10  Ring.  107,  S.  C. 

(r)  5  Taunt.  181 ;  1  Marsh.  H.  5, 
S  C. ;  noticed  in  Brown  v.  Duncan^ 
10  B.  &  C.  98.  Sale  of  spirits  when 
good,  though  permit  irregular,  We- 
thereU  v.  Jones,  3  B.  &  Ad.  221.  But 
see  8  W.  4,  c.  16,  s.  12,  and  pott.  An, 
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tain  an  action  against  such  person  for  goods  sold  and  delivered, 
though  not  the  licensed  keeper  of  the  house  (<)• 

But  where  a  statute  having  in  view  the  protection  or  general 
benefit  of  the  public,  or  the  prevention  of  afratid,  expressly  or 
impliedly  renders  it  illegal  to  make  or  use  certain  articles  in  a 
particular  manner  or  for  certain  special  purposes,  the  price  of 
goods,  sold  with  a  knowledge  of  the  intention  to  contravene  the 
provisions  of  the  act,  and  in  furtherance  of  the  illicit  object,  can- 
not be  recovered. 

The  case  of  Langton  v.  Hughes  {t)  seems  to  be  sustainable  on 
the  former  ground.  A  statute,  as  a  revenue  regulation,  and  to 
protect  the  public  health,  prohibited  brewers  from  using,  or 
causing  to  be  used,  any  ingredients  except  malt  and  hops  in 
making  beer.  It  was  held  that  a  druggist  who  sold  drugs  to  a 
brewer,  knowing  the  illegal  object  to  which  they  were  to  be 
applied,  could  not  recover  the  price. 

A  statute  required  that  bricks  for  sale  should  be  of  certain 
dimensions.  A  penalty  was  inflicted  for  the  neglect  to  observe 
the  provision ;  the  object  of  which  was  the  prevention  o(  fraud 
on  the  purchaser.  It  was  held,  that  if  bricks  be  sold  and  de- 
livered under  the  statutable  size,  unknown  to  the  buyer,  the 
seller  cannot  recover  the  value  (u).  And  where  butter  was  sold 
in  firkins  not  branded  according  to  the  provisions  of  an  act  which 
required  that  makers  of  vessels  for  the  packing  of  butter  should 
brand  them  with  their  names  under  a  pecuniary  penalty,  and  that 
sellers  of  butter  should  under  a  further  penalty  use  vessels  so 
branded  and  brand  their  own  names,  it  was  held  that  an  action 
for  the  price  could  not  be  maintained  (x).  The  coal  acts  contain 
various  provisions,  calculated  to  protect  the  vendee  of  coals  from 
fraud.  And  in  Little  v.  Pooh  (y)  it  was  held,  that  as  the  act  of 
parliament,  which  made  it  imperative  on  the  vendor  of  coals  to 
deliver  a  vendor's  ticket,  signed  by  the  meter,  was  passed  to  pro- 
tect the  buyer  against  the  frauds  of  the  seller,  a  vendor  of  coals. 


(f)  Brooker  y.  Wood,  5  B.  &  Ad. 
1052 ;  3  Nev.  &  M.  96 ;  overruling 
Meux  V.  Hvmphreyif  3  Car.  &  P.  79 ; 
M.  &Mal.  132,  S.C. 

(0  1  M.  &  Selw.  593;  cited  by  Ab- 
bott, C.  J.y  Cannan  v.  Bryve,  3  B.  & 
Aid.  185 ;  aod  by  Tindal.  C.  J.,  in 
The  Oat  Light  and  Coke  Company  y. 
Turner,  5  New  Cases,  677 ;  and  see 


Lighlfoot  y.  Tenant  y  1  B.  &  P.  551. 

(u)'  Law  y.  Hodson,  U  EnM,  300; 
cited  by  Lord  Teoterden,  in  Brown  y. 
Duncan,  lOB.  &C.93. 

(jr)  Foiter  y.  Taylor,  3  Nev.  &  M. 
244 ;  5  B.  &  Ad.  887 ;  36  Geo.  3,  c.  86, 
and  33  Geo.  3,  c.  73. 

(y)9B.&C.192;  seel&2  W.4.C. 
Ixxvi.,  continued  &c.  by  1  &  2  Vic.  c.  ci. 
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who  had  delivered  a  vendor's  ticket  to  the  purchaser^  which  was 
not  signed  by  the  meter,  coi|ld  not  recover  the  price  of  such 
coals  from  the  purchaser. 

So  in  I\/8an  v.  Thomas  (z)  it  was  held,  that  as  a  contract  for 
the  sale  of  corn  by  the  hobbett  was  in  contravention  of  the  statute 
22  Car.  2y  c.  8,  s.  2  {a\  passed  to  preserve  proper  measures,  &c.y 
no  action  could  be  maintained  thereon. 

It  is  enacted  by  the  statute  39  Car.  2,  c.  7,  s.  1,  that  no  trades- 
man, artificer,  workman,  labourer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour^  business,  or  work  of  their 
ordinary  callings  (A),  upon  the  Lord's  Day,  or  any  part  thereof, 
(works  of  necessity  and  charity  only  excepted)  \  and  that  every 
person  of  the  age  of  fourteen  years  ofiending  in  the  premises 
shall  forfeit  five  shillings  (c).  This  enactment  invalidates  a  sale 
of  goods  on  a  Sunday ^  in  the  ordinary  course  of  the  trade  or 
business  of  the  party  attempted  to  be  charged  upon  such  con- 
tract {d) ;  imd  consequently  an  action  for  the  price  of  the  goods, 
or  for  the  non-performance  of  a  promise  made  in  reference  to  the 
sale,  could  not  be  maintained.  But  a  sale  on  a  Sunday,  which 
is  not  made  in  the  exercise  of  the  trcuHe  or  ordinary  calling  of 
the  vendor,  or  his  agent,  is  not  void  at  common  law,  or  by  the 
above  statute  of  Car*  2  (e).  And  the  purchaser  may  avail  him- 
self of  the  contract,  if  he  did  not  know  that  the  vendor,  by  enter- 
ing into  the  contract,  was  exercising  his  ordinary  calling  on  the 
Sunday,  although  the  vendor  be  on  that  ground  unable  to  sue 
thereon  (/). 


(jr)  M'Clel  &  Y.  119.  And  see 
Oweru  ▼.  Denton,  1  C,  M.  &  R.  711; 

5  Tyr.  359,  S.  C. 

(a)  See  now  5  &  6  W.  4,  c.  63, 8. 6, 7. 
An  agreement  to  sell  by  Winchester 
bushel  and  not  by  imperial  bushel, 
would  be  void ;  Walti  v.  Friend,  10  B. 

6  C.  446. 

(6)  An  agreement  entered  into  on  a 
Sunday,  by  which  an  attorney  renders 
himself  venonaliy  liable  for  the  settle- 
ment of  nis  client  s  debts,  is  not  a  work 
of  his  ordinary  calling;  Peafe  Y,Dicken, 
1  C,  M.  &  R.  422;  5  Tyr.  116;  3 
DowL  P.  C.  171,  S.  C. 

!c)  See  in  general  Chit.  Stat. 
d)  FenneU  v.  Rider,  8  D.  &  R. 
204 ;  5  B.  &  C.  406 ;  Rex  v.  Hie  In- 
habitanU  of  Whitnaih,  7  B.  &  C.  608  ; 


1  Man.  &  Ry.  452. 

(e)  Drury  v.  Defoniaine,  1  Taunt. 
131 ;  Bloxtome  v.  Williams,  3  B.  &  C. 
933,  234 ;  5  D.  &  R.  84,  85,  S.  C. 
The  statutes  do  not  render  travelling 
on  a  Sunday  by  a  stage  coach  or  a 
post  chaise  illegal,  so  that  the  reward 
for  the  hire  may  be  recovered  ;  Sandir- 
man  v.  Breach,  7  B.  &  C.  96 ;  1  M.  & 
R.  457,  n.  S.  C.  And  a  contract  be- 
tween a  farmer  and  labourer  for  the 
hire  of  the  latter  is  good,  though  made 
on  a  Sunday ;  Res  v.  The  Inhabitants 
of  Witnash,  7  B.  &C.  596;  1  M.  &  R. 
453,  S.  C.  A  baker  may  bake  din- 
ners for  customers  on  Sunday  ;  Rex  v. 
Younger,  5  T.  R.  449. 

(/)  Bloxsome  v.  Williamt,  3  B.  &  C. 
232 ;  5  D.  &  R.  82,  S.  C. 
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But  a  contract  for  the  sale  of  goods,  8cc,,  though  made  on  a 
Sunday  in  the  exercise  of  the  vendor's  calling  or  business,  is  not 
afiected  by  the  statute,  unless  it  be  a  complete  contract  on  that 
day.  If  on  the  parol  purchase  of  a  horse  on  a  Sunday,  it  be  not 
delivered,  and  nothing  be  paid  until  a  subsequent  day,  the  con- 
tract is  good ;  for  under  the  Statute  of  Frauds  there  was  no 
binding  bargain  on  the  Sunday  (g).  But  where  in  an  action  for 
not  accepting  goods,  it  appeared  that  the  contract  for  the  sale 
was  efiected  by  a  broker  on  Sunday ,  and  that  at  the  defendant's 
request,  a  contract  or  bought  note  was  then  delivered  to  him, 
and  the  broker,  on  the  same  day,  made  an  entry  of  the  contract 
in  his  book,  but  did  not  deliver  the  sold  note  to  the  plaintiff 
(the  vendor;  for  some  days ;  it  was  held,  that  the  contract  was 
complete  on  the  Sunday,  and  was  void,  though  entered  into  by 
an  agent,  and  though  the  objection  was  taken  by  the  party,  the 
defendant,  who  pressingly  desired  it  might  be  perfected  on  that 
day  (A).  In  Williams  v.  Paul  (i)  it  was  held  that  a  defendant 
who  having  bought  and  received  some  cattle  of  the  plaintifi^  a 
drover,  on  Sunday,  kept  them,  and  afterwards  expressly  promised 
payment,  was  liable  upon  a  quantum  meruit ',  though  it  may  be 
doubtful  whether  any  contract  can  arise  from  a  detainer  of  goods 
even  with  an  express  promise  to  pay.  Where  the  express  con- 
tract made  is  an  illegal  one,  at  all  events  no  promise  would  be 

implied  from  the  detainer,  though  the  property  in  the  goods 
would  pass  to  the  vendee. 

We  have  already  noticed  the  statutory  provisions  rendering 
a  supply  of  goods  by  a  parish  officer  to  the  poor  of  the  parish 
illegal  (ft). 

Sale  of  Game.— The  statute  of  1  &  2  Will.  IV.  c.  32,  s,  17  (Z), 
enacts,  ''  that  every  person  who  shall  have  obtained  an  annual 
game  certificate,  shall  have  power  to  sell  game  to  any  person 
licensed  to  deal  in  game  according  to  the  provisions  of  the  act ; 
provided  always  that  no  game  certificate,  on  which  a  less  duty 
than  3Z.  13^.  6^.  is  chargeable,  under  the  acts  relating  to  game 
certificates,  shall  authorise  any  gamekeeper  to  sell  any  game^ 
except  on  the  account,  and  with  the  written  authority  of  the 


ig)  Bloxtmne  v.  WUl'umu,  S  B.  &  C.  Simpson  v.  NicholU,  3  M.  &  W.  940. 

232  ;  5  D.  &  R.  82,  S.  C.  (a)  Ante  289,  390. 

(A)  Smith  y.  Sparrow,  12   Moore,  (/)  By  2  &  3  Vict.  c.  85,  justices 

866;  4  BiDg.  84;  2  C.  &  P.  544,  S.C.  are  empowered  to  hold  special  ses- 

(i)  WillUmu  V.  Foul,  6  Bing.  653 ;  sions  for  granting  licences  to  deal  in 

4  Moo.  &  P*  532 ;  observed  upon  in  game. 
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master  whose  gamekeeper  he  is ;  but  that  any  such  gamekeeper 
selling  any  game,  not  on  the  account,  and  with  the  written  au- 
thority of  such  master^  may  be  proceeded  against  under  this  act, 
in  the  same  manner  as  if  he  had  no  game  certificate." 

The  25th  section  enacts,  that  if  any  person,  not  having  ob- 
tained a  game  certificate,  (except  such  person  be  licensed  to  deal 
in  game,)  shall  sell,  or  ofier  for  sale,  any  game  to  any  person ; 
or  if  any  person  authorized  to  sell  game,  by  virtue  of  a  game 
certificate,  shall  sell  or  offer  for  sale  any  game  to  any  person, 
except  a  person  licensed  to  deal  in  game ;  every  offender  shall, 
on  conviction  before  two  justices  of  the  peace,  forfeit  for  every 
head  of  game  so  sold,  or  offered  for  sale,  such  sum  of  money  not 
exceeding  3/.,  as  to  the  said  justices  shall  seem  meet,  together 
with  the  costs  of  the  conviction. 

The  26th  section  enacts,  that  it  shall  be  lawful  for  any  inn- 
keeper, or  tavern-keeper,  without  any  such  licence  for  dealing  in 
game,  to  sell  game  for  consumption  in  his  own  house,  such  game 
having  been  procured  from  a  licensed  dealer. 

The  27th  section  enacts,  that  if  any  person,  not  being  licensed 
to  deal  in  game,  shall  buy  any  game  from  any  person,  except 
from  a  person  licensed  to  deal  in  game,  or  bond  fide  from  a  per- 
son affixed  to  the  outside  of  the^  front  of  whose  house,  shop,  or 
stall,  is  a  board  purporting  to  be  the  board  of  a  person  licensed 
to  deal  in  game,  every  such  offender  shall,  on  conviction  thereof 
before  two  justices  of  the  peace,  forfeit  for  every  head  of  game  so 
bought,  such  sum  of  money,  not  exceeding  5/.,  as  to  the  said  jus- 
tices shall  seem  meet,  together  with  the  costs  of  the  conviction. 

Sale  of  Spirituous  Liquors. — The  statute  24  Geo.  II.  c.  40, 
8.  12  (m),  passed  to  prevent  tippling^  enacts  that  no  person  shall 
be  entitled  to  sue  for,  or  on  account  of,  any  spirituous  liquors  (n), 
unless  such  debt  shall  have  been  bon&  fide  contracted  for  at  one 
time,  to  the  amount  of  20s.  or  upwards ;  nor  shall  any  particular 
item  or  article  in  any  account  or  demand  for  distilled  spirituous 
liquors,  be  allowed  and  maintained,  where  the  liquors  delivered 
at  one  time,  and  mentioned  in  such  article  or  item,  shall  not 
amount  to  205.,  at  the  least,  and  that  without  fraud  and  covin. 

This  enactment  does  not  extend  to  liquors  bought  for  the  pur- 


(m)  As  to  the  sale  of  spirits  to  boys  As  to  the  appropriation  of  a  payment 

and  girls  apparently  under  the  age  of  made  on  account,  P/iilpott  v.  Jonetf  4 

sixteen,  see  2  &  3  Vict.  c.  47,  s.  43.  Nev.  &  M.  14 ;  9  Ad.  &  £.  41,  S.  C. 

(ft)  Semble,  does  not  extend  to  wine. 
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pose  of  being  sold  again^  and  not  consumed  by  the  defendant  (o). 
And  it  has  been  considered^  that  it  does  not  avoid  the  sale  of 
liquors  under  SOs.  supplied  by  a  publican  to  an  officer  in  the 
army,  to  be  used  out  of  the  plaintiff's  house  by  recruits  and 
others  under  the  command  of  the  defendant  (p) ;  nor  does  the 
act  extend  to  spirits  supplied  by  an  innkeeper  to  his  resident 
guests  (q).  But  the  statute  has  been  held  to  defeat  items  (in  a 
tavern  bill)  under  SOs.,  for  spirits  supplied  to  casual  guests,  on 
the  defendant's  credit  (r) ;  and  it  relates  to  spirits  mixed  with 
water  («).  And  if  part  of  the  consideration  of  a  bill  of  exchange, 
or  promissory  note,  be  void  within  the  statute,  the  instrument  is 
altogether  inoperative  in  the  hands  of  the  party  who  received  it 
upon  such  consideration  {t). 

Purchases  or  Sales  of  Cattle  by  Salesmen,  ^c.  employed  to 
sell. — By  the  31  Geo.  II.  c.  40,  s.  11  («),  after  reciting  that 
**  whereas  salesmen,  brokers,  or  factors,  employed  by  feeders  of 
cattle,  or  farmers,  to  sell  their  live  cattle  within  the  city  of  Lon^ 
don,  or  within  the  said  limits  of  the  weekly  bills  of  mortality, 
may  be  guilty  of  many  abuses,  greally  to  the  prejudice  of  their 
employers,  by  indirectly  selling  such  cattle,  and  by  that  means 
stocking  lands  which  they  may  hire  for  that  purpose  near  the 
markets,  within  the  said  city  of  London,  or  weekly  bills  of  mor- 
tality, where  such  cattle  may  be  brought  to  be  sold  again,  when- 
ever they  shall  find  a  proper  time  or  opportunity  of  selling  the 
same  to  advantage  ;"  it  is  enacted, ''  that  no  salesman  or  other 
broker  or  factor,  who  shall  be  employed  to  buy  or  sell  any  sort 
of  cattle  for  others  by  commission,  or  for  reward  to  be  paid  or 
taken,  shall  by  himself,  or  any  servant  or  agent,  directly  or  in- 
directly, on  or  for  his  oum  account,  buy  any  live  ox,  bull,  cow, 
«teer,  bullock,  heifer,  calf,  sheep,  lamb  or  swine,  in  London,  or 
within  the  limits  of  the  weekly  bills  of  mortality,  or  at  any 
place  whilst  any  such  cattle  shall  be  on  the  road,  or  be  driving, 
bringing  or  coming  up  to  be  sold,  or  offered  to  or  for  sale  in 


(o)  Jackson  v.  Atirill,  Peake's  R.  (s)  ScoH  v.  Gillmore^  3  Taunt.  226. 

180.    Nor,  it  should  seem,  to  spirits  {t)  Id,     See  Crookshank  v.  Rote, 

supplied  to  a  customer  to  be  consumed  5  C.  &  P.  19;  1  Moo.  &  R.  100,  S.  C. ; 

in  his  own  house.  ante,  61. 

(p)  Spencer  y.  Smith,  3  Camp.  9.  (u)  This  statute  is  in  part  repealed, 

Iq)  Proctor  v.  NichoUon,  7  C.  &  P.  vis.,  as  to  hay  and  straw,  &c.  by  36  G. 

67.  3,  c.  88.    The  sale  of  goods  by  lottery 

(r)  Bumyeat  v.  Hutchinton,  5  B.  &  or  raffling  is  illegal,  2  Burn's  J.  by 

Aid.  241.  Chitty,28thed.,  tit. Gaming,  ill.  1123. 
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London^  or  at  any  other  place  within  the  limits  of  the  weekly 
bills  of  mortality  ;  (other  than  such  cattle  which  any  such  sales- 
man, broker,  or  factor,  shall  actually  purchase  for  the  necessary 
use  or  provision  of  his  family,  and  shall  actually  use  accord- 
ingly) ;  and  that  no  such  salesman,  broker,  or  factor,  shall  selly 
or  expose,  or  offer  to  or  for  sale,  on  his  own  account  in  London^ 
or  at  any  other  place  within  the  said  limits  of  the  weekly  bills  of 
mortality,  either  by  himself  or  his  servant  or  agent,  any  live  ox, 
bull,  cow,  steer,  bullock,  heifer,  calf,  sheep,  lamb,  or  swine; 
upon  pain  that  the  offender  shall,  every  time  he  shall  be  con- 
victed  of  any  such  offence  as  hereinafter  mentioned,  forfeit  and 
pay  for  every  such  offence,  double  the  value  of  any  live  cattle, 
which  he  shall  so  buy  or  sell,  on  his  own  account,  contrary  to 
the  tenor  of  this  act." 

Fire  warhs.—Qy  the  statute  9  &  10  Will.  III.  c.  7,  s.  1,  it  is 
enacted,  that  no  person  shall  sell  or  utter,  or  offer  or  expose  for 
sale,  any  squibs,  serpents,  rockets,  or  other  fire  works :  and  by 
section  S,  a  penalty  of  5/.  is  imposed  on  persons  selling  the 
same,  or  any  cases,  moulds,  or  other  implements  for  making 
them. 

The  statute  2  Will.  IV.  c.  16,  s.  12  (a;),  provides  that  the  price 
of  goods  which  shall  be  delivered  without  a  permit,  as  required 
by  that  act,  shall  not  be  recoverable ;  and  enables  the  purchaser, 
where  he  shall  have  paid  the  price,  to  sue  for  and  recover  the 
same  back. 

5.  Of  the  Rights  of  the  Vendor  (y). 

We  have  already  seen  that  where  there  is  a  sale  of  goods,  and 
nothing  is  specified  as  to  delivery  or  payment,  although  every 
thing  may  have  been  done  so  as  to  divest  the  property  out  of  the 
vendor,  and  so  as  to  throw  upon  the  vendee  all  risk  attendant 
upon  the  goods,  still  there  results  to  the  vendor,  out  of  the  ori- 
ginal contract,  a  right  to  retain  the  goods  until  payment  of  the 
price  (z) ;  and  that  the  nonpayment  of  the  price  will  in  some  in- 
stances entitle  the  vendor  to  dissolve  the  contract  (a).  Though 
the  vendor  may  have  a  right  to  retain  the  goods  until  payment 


(jr)  See  Chit.  &  Hu1me*8  Stats.  280.     Mda  v.  Gorton,  2  C.  &  M.  511 ;  4 
)  Who  may  sue  as  vendors,  see     Tyr.  295,  S.  C;   per  Littledale,  J., 


iChi 


:hit.  on  PL  6th  ed.  7,  8 ;  Coihay  v.      Dixon  v.  Yatet,  5  B.  &  Ad.  339;  8 
FenneU,  10  B.  &  C.  671.  Nev.  &  Man.  177. 

(x)  AntCy  375 ;  and  per  Bayley,  B.,         (a)  Ante,  376. 
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of  the  price^  stilly  after  earnest  given,  he  cannot  sell  them  to  an- 
other without  a  default  in  the  vendee ;  and,  therefore,  if  the 
vendee  do  not  come  and  pay  for  and  take  away  the  goods,  the 
vendor  ought  to  go  and  request  him ;  and  then,  if  he  do  not 
come  and  pay  for  and  take  away  the  goods  in  a  convenient  time, 
the  agreement  is  dissolved,  and  the  vendor  is  at  liberty  to  sell 
them  to  any  other  person  (6).  And  where  wheat  is  sold,  to  be 
paid  for  by  a  banker's  draft  at  two  months  upon  receipt  by  the 
vendees  of  the  invoice  and  bill  of  lading,  and  the  vendee  fails  to 
send  a  draft  on  such  receipt,  the  vendor,  though  he  may  retain 
the  goods,  cannot,  it  should  seem,  forthwith  rescind  the  contract, 
but  must  wait  a  reasonable  time  in  order  to  give  the  vendee  an  op- 
portunity of  remitting  the  draft  according  to  the  contract  (c).  But 
where  -B.  agreed  to  supply  TF",  with  straw,  to  be  delivered  at  JF/s 
premises,  at  the  rate  of  three  loads  in  a  fortnight,  during  a  specified 
time ;  ''  and  W.  agreed  to  pay  R.  33«.  per  load,  for  each  load  of 
straw  so  delivered  on  his  premises,"  during  the  above  period ; 
after  the  straw  had  been  supplied  for  some  time,  W.  refused  to 
pay  for  the  last  load  delivered,  and  insisted  on  always  keeping 
one  payment  in  arrear ;  it  was  held,  that,  according  to  the  true 
efiect  of  the  agreement,  each  load  was  to  be  paid  for  on  delivery, 
and  that  on  ff  .'s  refusal  so  to  pay  for  them,  R.  was  not  bound 
to  send  any  more  (df).  In  that  case,  however,  each  load  of  straw 
was  to  be  paid  for  on  delivery,  and  when  W.  stated  that  he 
would  not  pay  for  the  loads  on  delivery,  there  was  a  total  failure 
of  performance  on  his  part,  and  R.  was  no  longer  bound  to  de- 
liver («). 

The  lien  of  the  vendor  exists  so  long  as  the  goods  remain  in 
his  immediate  possession,  and  until  there  has  been  an  actual  or 
constructive  delivery  of  them  to  the  vendee.  And  a  delivery  of 
part  (there  being  no  intention  that  such  partial  delivery  shall 
operate  as  a  delivery  of  the  whole  (/),)  is  no  waiver  of  the  ven- 
dor's right  to  retain  the  remainder  for  the  price  (g). 


(6)  Per  Holt,  C.  J.,  Longford  v. 
Administratrix  of  Tyler^  Salk.  113; 
cited  by  Lord  Ellenborough,  C.  J.,  in 
Hinde  ▼.  Whitehouse,  7  East,  571 ;  see 
per  Littledale,  J.,  Bloxam  v.  Sanders,  4 
B.  &  C.  945. 

(c)  Wilmshurst  v.  Bowker,  5  New 
Cases,  551. 

(d)  Withers  v.  Reynolds,  2  B.  & 
Ad.  882. 

(e)  See  observations  of  the  judges 


on  the  case  of  Withers  v.  Reynolds,  in 
Franklin  v.  Miller,  4  Ad.  &  £.  604. 

(J')  Bunney  v.  Poyntz,  1  N.  &  M. 
229 ;  4  B.  &  Ad.  568,  S.  C. ;  Sim- 
mons V.  Swijt,  5  B.  &  C.  857;  per 
Littledale,  J.,  Dixon  v.  Yates,  5B.  &  Ad. 
339;  Payne  v.  ShadboU,  1  Camp.  4?7. 

ig)  Bloxam  V.  Sanders,  4  B.  &  C. 
941,  cited  by  Vaugiian,  J.,  in  Miles  v. 
Gorton,  2  C.  &  M.  509;  and  see 
Payne  v.  ShadboU,  1  Camp.  427. 
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Nor,  as  between  the  original  vendor  and  vendee,  is  the  lien  of 
the  former  divested  by  his  giving  to  the  vendee  a  delivery  order 
for  the  goods  sold,  but  remaining  in  the  vendor's  warehouse 
rent  free,  although  it  appeared  that  by  the  usage  of  trade  in 
Liverpool,  (where  the  parties  had  dealt,)  goods  sold  while  in 
warehouse  are  delivered  by  the  vendor's  handing  to  the  vendee  a 
delivery  order,  and  that  the  holder  of  such  order  may  obtain 
credit  with  a  purchaser  as  having  possession  of  the  goods  (A). 

Though  it  would  be  otherwise  if  the  goods  were,  at  the  time 
the  delivery  order  is  given,  in  the  warehouse  of  a  third  party, 
and  such  third  party  accepts  the  order  and  attorns  to  or  acknow- 
ledges the  title  of  the  vendee  (i)« 

Nor  does  the  mere  fact  of  the  vendor's  charging  (and  semble 
even  receiving)  warehouse  rent  from  the  vendee  destroy  his  lien 
for  the  price ;  the  charge  of  rent  has  not,  as  between  the  original 
parties,  the  effect  of  making  the  warehouse  of  the  vendor  the 
warehouse  of  the  vendee,  the  vendor  still  retains  a  control  over 
the  goods,  and  it  becomes  a  part  of  the  contract  between  the 
parties  that  the  goods  are  not  to  be  delivered  until  the  price  and 
the  rent  also  is  paid  (k).  But  where  the  claim  of  a  third  party 
intervenes,  as  where  the  rent  is  paid  by  a  person  to  whom  the 
vendee. has  resold  the  goods,  then  there  is  a  constructive  delivery 
to  such  sub- vendee  on  the  part  of  the  vendors,  who,  after  receipt 
of  such  rent  from  him,  cannot  be  considered  as  holding  the  goods 
otherwise  than  as  his  agents  (/)• 

In  Tansley  v.  Turner  {fn\  where  the  plaintiff  had  sold  trees  to 
J.  then  lying  on  land  occupied  by  B.y  and  J.  was  to  have  power 
of  removing  them  when  he  pleased,  and  the  trees  having  been 
marked  by  the  purchaser,  and  the  cubical  contents  of  each  ascer- 
tained, some  of  them  had  been  taken  away ;  it  was  held  that, 
notwithstanding  the  remainder  of  the  trees  remained  on  the  land 
of  B,  and  the  sum  total  of  the  cubical  contents  had  not  been 
ascertained,  the  plaintiff  could  not,  on  the  bankruptcy  of  J.,  en- 
force any  lien  on  the  trees.  The  purchaser  had  the  power  of 
entering  on  the  land  of  JB.  whenever  he  pleased,  and  such  land 

(A)   TownUy  v.  Crump,    4  Ad.  &  504,  513. 

£.  58.  (/)  Hurry  ▼.    Mangla,    1   Camp. 

(i)  Harman  v.  Anderson,  2  Camp.  452 ;  per  Bayley,  B.,  in  Milet  y.  Gor- 

94Sy  and  per  Bayley,  B.,  and  Vaughan,  ton,  2  C.  &  M.  513. 

J.,  in  Mites  v.  Gorton,  2  C.  &  M.  (m)  2  Bing.  New  Cases,  151 ;   8 

609,510.  Scott,  238;    1  Hodges,  267,  S.  C; 

(k)  Milei  T.  Gorton,  2  C.  &  M.  ante,  377. 
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was  therefore  to  be  considered  as  his,  the  purchaseT*89  warehouse. 
He  had  also  removed  some  of  the  trees,  and  had  marked  alt  the 
others,  which  showed  that  no  property  was  meant  to  be  retained 
by  the  plaintiff. 

But  even  where  the  goods  have  been  sold  on  a  credit  which 
has  not  expired,  the  vendor  (independently  of  his  right  of  stap^ 
ping  the  goods  after  he  has  parted  with  them,  and  whilst  they 
are  in  transitu,  that  is,  before  they  have  finally  reached  their 
destination  (n),  or  have  been  received  by  the  purchaser,)  in  the 
event  of  the  vendee  becoming  bankrupt  or  insolvent,  may  withhold 
the  goods  even  as  against  the  vendee's  assignees,  until  payment 
of  the  price  (o).  But  where  a  vendor  takes  a  bill  of  exchange 
or  promissory  note,  and  negociates  it,  his  lien  is  suspended 
whilst  the  security  is  running  (though  he  may  stop  the  goods  in 
transitu  without  even  tendering  back  the  bill,  and  the  same  be 
not  due  (p)  ).  But  upon  the  bill  or  note  being  dishonoured,  his 
right  of  lien  revives  as  to  such  goods  as  are  in  his  possession, 
there  having  been  nothing  equivalent  to  a  payment  (9). 

The  terms  of  the  credit  agreed  upon  must  be  regarded  in  an 
action  for  the  price,  although  the  defendant  is  already  partially 
in  default.  Thus,  if  goods  be  sold  upon  the  terms  that  half  the 
price  shall  be  paid  down,  the  remainder  in  three  months ;  the 
vendor  cannot  sue  for  the  latter  moiety,  until  the  expiration  of 
the  three  months ;  although  part  of  the  first  half  is  unpaid  (r). 

Where  there  is  an  entire  order  for  and  sale  of  goods  («),  and 
part  only  are  delivered,  and  the  vendor  refuses  to  deliver  the  re* 
mainder,  the  vendee  is  at  liberty,  (as  we  shall  presently  observe), 
within  a  reasonable  time,  to  return  the  goods  delivered.  But  if 
he  retain  them  after  the  period  for  the  delivery  of  the  remainder, 
he  is  liable  upon  a  quantum  meruit  for  the  price  or  value  of  that 
portion  which  he  thus  appropriates  to  his  own  use  (t).    But  the 


(n)  Milay.  Gorton,  2  C.  &  M.  504. 

(o)  See  Tooke  v.  Hollingworth,  5  T. 
R.  i\5;  Haruon  v,  Meyer ,  6  £a8t, 
614;  per  Bayley,  J.  in  Btoiam  v.  San- 
ders, 4  B.  &  C.  948,  949;  7  Dowl.  & 
Ry.  396 ;  per  Littledale,  J.,  Dixon  v. 
Yates,  5  B.  &  Ad.  339. 

(p)  Edwards  v.  Bretoer,  2  M.  &  W. 
375 ;  Feize  ▼.  Wray,  3  East,  93. 

(q)  See  Miles  v.  Gorton,  2  C.  &  M. 
512  ;  sed  vide  Bunney  v.  Poyntz,  1  N. 
&  M.  229 ;   but  the  bill  being  oat- 


standing,  the  vendor  could  not,  per- 
haps, give  a  valid  title  to  the  goods  by 
reselling  them  to  a  third  person;  per 
Bayley,  B.,  in  Miles  v,  Gorton, 

(r)  Day  v.  Picton,  10  B.  &  C.  120; 
5  Man.  &  ily.  31 ;  see  Planche  v.  Col- 
burn,  8  Bing.  14;  1  M.  &  Scott,  51 ; 
5C.  &P.  58,  S.C. 

(s)  As  to  which,  see  ante,  383,  384. 

(0  OxendaU  v.  WethereU,  9  B.  &  C 
386;  Mavor  v.  Pyne^  3  Bing.  385; 
11  Moore,  2,  S.  C. 
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vendor  cannot  sue  for  the  value  of  the  goods  delivered,  before 
the  expiration  of  the  time  fixed  for  the  completion  of  the  con- 
tract,  in  regard  to  the  complete  delivery  {u),  even  though  the 
vendee  were  guilty  of  such  a  fraud  as  that  trover  might  have  been 
maintained  against  him  (x).  Nor  before  the  vendee  has  had  a 
reasonable  opportunity  of  ascertaining  if  the  goods  be  according 
to  order,  or  suitable  to  the  purpose  for  which  they  were  ordered 
and  8old(y). 

In  the  cases  of  sales  by  auction,  and  of  contracts  entered  into 
by  the  JEast  India  Company,  at  their  sales,  it  is  usual  to  intro- 
duce an  express  clause,  authorising  a  re-sale  by  the  vendor,  in 
the  event  of  the  purchaser's  default,  and  charging  him  with  the 
loss  or  deficiency,  if  any,  and  the  expenses.  It  appears  to  have 
been  the  opinion  of  Lord  EUenborovgh,  that  the  law  did  not  im- 
pliedly confer  this  power  of  re-selling  (2);  but  it  is  established 
that  such  power  exists,  even  in  the  absence  of  an  express  stipu- 
lation, where  the  price  is  unpaid,  and  that  the  purchaser  is  re* 
sponsible  for  the  loss  which  may  occur,  although  he  did  not 
consent  to  the  re-sale  (a).  In  these  cases  the  declaration  should 
be  special,  for  not  accepting  the  goods,  showing  the  damages 
occasioned  thereby,  &c.  (&). 

Where  the  property  in  the  goods  has  become  absolutely 
vested  in  the  purchaser,  by  his  having  received  and  enjoyed  the 
use  of  them,  and  he  has  given  a  bill  for  part  of  the  price,  the  re- 
mainder having  been  paid,  the  seller  may  sue  the  vendee  upon 
the  bill  to  recover  the  amount,  although  the  seller  forcibly  re- 
took the  possession  of  them  from  the  vendee  after  the  delivery. 
The  contract  is  not  by  such  tort  rescinded,  and  the  purchaser's 
remedy  is  an  action  of  trespass,  &c.  (c).  Where  a  coach  was 
sold,  upon  the  terms  of  payment  by  a  variety  of  bills  of  ex- 
change, and  it  was  stipulated  that  the  vendor  ^*  should  have  and 
hold  a  claim  upon  the  goods  until  the  debt  was  paid ;"  it  was 


(«)  Id,  In  the  case  of  work  done 
to  an  article,  the  property  of  the  de- 
fendant, the  workman  must  complete 
the  work,  if  required  by  the  contract, 
before  he  can  sue  for  what  he  has  per* 
formed  ;  Sinclair  v.  BowUSf  9  B.  &  C. 
92 ;  4  Man.  &  Rv.  1 ;  Adlandv,  Booth, 
7  C.  &  P.  108.  When  shipwright  may 
sue  for  partial  repairs  before  comple- 
tion of  contract,  Roberti  v.  Havelockf 
d  B.  &  Ad.  404. 

(x)  Strutt  V.  Smith,  1  C,  M.  &  R. 


31$ ;  Ferguton  v.  Carrington,  9  B.  & 
C.  59 ;  ante,  409. 

(y)  Hvghes  V.  Lenny,  5  M.  &  W.  183. 

(z)  See  Greaves  v.  A$hlia,  3  Camp. 
426.  But  it  does  not  appear  that  the 
price  had  not  been  paid  in  this  case. 

(a)  Maclean  v.  Dunn,  1  M.  &  P. 
76 1 ;  4  Bioff.  722,  S.  C, 

(6)  Id, ;  Honey,  Milner,  Peake's  R. 
58,  3rd  ed. ;  9  Chitty  Pi.  6th  ed.  160. 

{c)  Stephens  ▼.  WUkimon,  2  B.  & 
A.  320. 
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decided,  that  this  clause  was  a  mere  licence  to  retake,  and  was 
revoked  by  the  vendee's  death ;  so  that  after  that  event  the 
vendor  could  not  seize  or  detain  it,  upon  the  dishonour  of  the 
bills  {d). 

Stoppage  in  transitu, — The  vendor  has  not  only  a  lien  on  the 
goods  for  the  price,  whilst  they  are  in  his  possession,  but  may, 
after  he  has  parted  with  the  actual  possession,  and  whilst  the 
goods  are  in  transitu,  retake  them,  on  the  bankruptcy  or  insol- 
vency of  the  vendee;  the  price  being  unpaid.  This  is  termed  the 
right  of  stoppage  in  transitu  (e) ;  and  is  a  species  of  equitable 
lien,  recognised  and  acted  upon  by  the  common  law  courts,  for 
the  purposes  of  substantial  justice  (/).  It  is  said  not  to  pro- 
ceed on  the  ground  of  the  contract  being  rescinded  {g) :  and  the 
decision,  that  payment,  either  in  cash  or  by  the  vendee's  accept- 
ance for  a  part  of  the  price,  does  not  destroy  this  right  (A),  gives 
some  support  to  the  doctrine.  It  may,  however,  admit  of  consi- 
derable doubt,  whether  the  stoppage  in  transitu  has  not  the 
effect  of  altogether  rescinding  the  contract,  and  revesting  the 
property  in  the  vendor;  at  least  of  entitling  him  to  treat  the  con- 
tract as  wholly  determined.  If  the  effect  merely  be  to  restore  to 
the  owner  a  right  of  possession  (not  of  absolute  property),  and  to 
place  him  in  the  same  situation  as  if  he  had  not  parted  with  the 
goods,  it  is  obvious  that  the  seller  is  not  justified  in  reselling 
the  goods,  until  the  assignees  of  the  insolvent  vendee  have 
elected  whether  or  not  they  will  sanction  and  act  upon  the  con- 
tract by  taking  to  and  paying  for  them.  The  benefit  of  the  pri- 
vilege of  stopping  in  transitu  would  be  considerably  diminished, 
were  it  incumbent  on  the  vendor  to  wait  (perhaps  for  an  inde- 
finite period)  until  the  choice  of  assignees,  and  until  they  come 
to  a  decision  as  to  the  course  they  intend  to  adopt  (t)* 


{d)  Howes  v.  Ball,  7  B.  &  C.  481 ; 
1  Man.  &  R.  288 ;  see  also  Reeves  v. 
Capper,  5  New  Cases,  136. 

(e)  See  in  general  Whitaker  on  Lien 
and  Stoppage  in  tramitu ;  Selw.  N.  P. 
tit.  Stoppage  in  Transitu ;  3  Chitty 
Com.  Law,  340. 

(  /')  Fer  Lord  Kenyon,  in  Hodgson 
V.  JLoy,  7  T.  R.  440 ;  per  Parke,  J., 
in  Tucker  v.  Humphery,  1  M.  &  P. 
392. 

(g)  Id, 

{h)  Hodgson  V.  Lot/ ;  Feise  v.  Wray^ 
3  East,  93  ;  Edwards  v.  Brewer,  2  M. 
&  W.  375 ;  1  Jurist,  432,  S.  C. 


(i)  See  Clay  v.  Harrison,  10  Barn. 
&  Cres.  99;  5  Man.  &  Ry.  17;  and 
see  per  Parke,  B.,  in  Edwards  y. 
Brewer,  2  Mees.  &  Wels.  379.  It 
may  be  added,  that  if  the  price  be  in 
arrear,  the  insolvency  seems  to  be  tan- 
tamount to  a  default  in  the  vendee, 
which  ought  to  entitle  the  vendor  to 
resume  the  property  in  the  goods  at 
once,  and  re-sell  them  ;  see  ante,  427, 
428.  Effect  of  a  bill  of  exchange  for 
the  price  being  outstanding,  see  Bun" 
ney  v.  Foyntz,  ante,  430 ;  3  Chitty 
Com.  L.  341 ;  Davis  v.  RmnMs,  I 
Stark.  R.   115;    Vertue  v.  Jeweil,  4 
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The  question  is,  whether  the  goods  have  arrived  at  their  final 
destination,  or  are  still  in  transitu. 

They  are  considered  to  be  in  traimtu^  and,  as  such,  reclaim- 
able  by  the  vendor,  if  only  in  the  hands  of  a  middleman,  as  a 
packer  (A),  or  a  warehouseman,  or  a  forwarding  agent  (/),  at  a 
stage  upon  their  transit  (m).  And  it  is  immaterial  through  how 
many  carriers'  hands  they  may  have  passed,  if  they  still  have  to 
reach  the  spot  to  which  they  were  originally  consigned  (n). 
And  they  may  be  reclaimed  by  the  vendor,  although  the  carrier 
may  have  conveyed  the  goods  to  the  wharf  of  the  vendee,  to 
which  they  were  consigned ;  if  the  goods  were  to  be  weighed, 
and  the  freight  was  to  be  paid,  before  the  vendee  could  acquire 
a  right  of  possession ;  and  the  goods,  though  in  part  unloaded, 
had  not  been  weighed,  and  the  carrier  still  claimed  an  adverse 
special  interest  or  property  in  the  goods,  as  a  lien  for  the  freight, 
&c.  (o). 

And  although  the  ship  in  which  the  goods  are  conveyed  may 
have  reached  the  wharf  of  the  vendee  himself,  to  which  they 
were  consigned  by  the  vendor,  and  the  vendee  has  received  an 
invoice  of  the  goods,  yet  the  transitiis  continues  whilst  they  are 
in  the  ship,  and  the  consignee  has  not  taken  possession ;  and  it 
is  not  material  in  such  case,  that  the  vendee  was  sometimes  in 
the  habit  of  selling  goods  of  a  similar  kind  from  the  ship,  with- 
out having  them  previously  landed  (p). 

Although  the  goods  may  have  been  taken  to  the  place  to  which 
they  were  to  be  transmitted,  yet  they  cannot,  it  seems,  be  said 
to  have  arrived  at  their  final  destination,  so  as  to  defeat  the 
vendor's  right  of  stopping  them,  whilst  they  remain  in  the  hands 
of  the  wharfinger  or  earner,  in  that  character ;  provided  he  be 
not  the  actual  agent  of  the  consignee,  beyond  his  duty  as  a  mere 
wharfinger  or  carrier  {g). 

Goods  were  consigned  to  A.,  deliverable  in  the  port  of  Lon- 


Camp.  31 ;  Ruck  ▼.  Hatfield,  5B.& 
Aid.  6S9 ;  Edwards  v.  Brewer,  2  M. 
&  W.  375. 

(k)  Ella  V.  Hunt,  3  T.  R.  467; 
Loeschman  ▼.  WUliams,  4  Camp.  181. 

(/)  Nicholls  v.  Le  Feuvre,  2  Bing. 
N.  C.  8 1 ;  post,  436 ;  and  see  Jackson 
▼.  Nichol,  5  Bint;.  N.  C.  518. 

(m)  SfMth  V.  Goss,  1  Camp.  382. 

(fi)  Hodgson  ▼.  Ltnf,  7  T.  R.  440 ; 
Dixon  ▼.  Baldwiup  5  £ast,  185. 


(o)  Crawshay  v.  Fades,  1  B.  &  C. 
181 ;  2  D.  &  R.  288,  S.  C. ;  cited  in 
Allan  V.  Gripper,  2  C.  &  J.  218. 

(p)  Tucker  v.  Humphery,  4  Bing. 
51();  1  M.  &  P.  378,  S.  C. ;  Jackson 
V.  Nkhol,  5  Bing.  N.  C.  508 ;  7  Scott, 
577,  S.  C. 

{q\  See  per  Best,  C.  J.,  Bartram  v. 
Farebrother,  1  M.  &  P.  526;  4  Bing. 
579,  S.  C. ;  Jackson  y.  Nichol,  ubi 
supra. 
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don  at  a  certain  price  per  ton.  The  vessel  in  whi^h  they  were 
shipped  arrived  off  the  wharf  at  which  the  captain  was  in  the 
habit  of  trading.  The  captain  called  at  ^.'s  place  of  business, 
and  saw  J3.^  his  clerk^  A.  being  from  home,  and  pressed  him  to 
send  a  craft  for  the  goods,  or  he  should  be  under  the  necessity 
of  landing  them.  After  some  days,  B.  wrote  to  the  captain, 
stating  that  A,  was  from  home,  but  he,  B.,  thought  he  had 
better  land  the  goods  on  A/b  account.  They  were  accordingly 
landed  at  the  wharf,  and  entered  in  the  wharfinger's  book,  with 
freight  and  charges  set  opposite  to  them^  and  not  in  the  name  of 
any  party  as  consignee.  While  they  were  lying  there,  A,  be- 
came insolvent,  and  they  were  stopped  by  the  consignor ;  and  it 
was  held,  that  the  transitus  was  not  determined  (r). 

But  where  the  insolvent  has  no  warehouse  of  his  own,  and  is 
in  the  habit  of  using  that  of  a  wharfinger  or  packer,  &c.,  as  the 
repository  of  his  goods  until  sold,  &c.,  and  there  is  no  place  of 
ulterior  delivery  immediately  in  view,  the  right  of  stopping  the 
goods  ceases  when  they  have  reached  such  warehouse.  It  will 
be  presumed  that  they  have  reached  the  end  of  their  original 
journey,  if,  without  new  orders,  they  are  to  remain  stationary  («)• 
And  if  such  journey  be  once  ended,  no  subsequent  transit  can 
revive  the  vendor's  right  {t).  And  it  seems  that  the  delivery  to 
the  vendee  otpart  of  goods,  sold  under  an  entire  contract  for  an 
entire  price,  is,  in  law,  a  delivery  of  the  whole  for  the  purpose  of 
putting  an  end  to  the  transitus,  there  not  being  any  apparent  in- 
tention to  separate  the  goods  (u). 

There  are  instances  in  which  the  right  of  stoppage  in  transitu 
does  not  exist,  although  the  goods  may  not  have  been  removed 
since  the  sale.  As,  if  they  remain  upon  the  vendor's  premises, 
upon  the  terms  that  warehouse  rent  shall  be  paid,  and  the  same  is 
paid  accordingly  by  a  third  person,  to  whom  the  vendee  resold  the 


(r)  Edwardt  v.  Brewer,  2  Mee.  & 
W.375;  1  Jurist,  432. 

(<)  Leeds  v.  Wright,  3  B.  &  P.  320 ; 
Scott  V.  Petiit,  id.  472;  Dixon  v. 
Baldwin,  5  East,  175 ;  Rowe  v.  Pick- 
fordy  8  Taunt  83;  per  Parke,  J., 
Tucker  v.  Humpkery,  1  M.  &  P.  S93 ; 
4  Bing.  516,  S.C.;  Foster  y,  Framjy 
ton,  6  B.  &  C.  109.  Aliter  where  the 
goods  are  delivered  to  the  wharfinger, 
&c.,  with  notice  that  the  vendee  is  not 


to  have  them  until  paid  for,  &c, 
Loeschman  v.  Williams,  4  Camp.  181. 

(t)  Id. ;  Noble  v.  Adams,  7  TaunU 
59. 

(tt)  Betts  v.  Gif>bint,  4  Nev.  &  M. 
64;  2  Ad.  &  E.  57;  Slubey  v.  Hey 
wood,  2  H.  Bla.  504;  »»•  Bayley,  B., 
Miks  V.  Gorton,  2  C.  &  M.  608; 
Hammond  v.  Anderson,  1  N.  R.  69  ; 
Hanson  v.  Mofer,  6  East;  614. 
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goods,  as  in  such  case  the  rights  of  a  third  party  have  intervene 
ed  {x),  though  the  payment  of  warehouse  rent  by  the  vendee  has 
not  the  effect  of  destroying  the  vendor's  lien  or  right  of  stoppage 
in  transitu,  the  payment  in  such  case  not  operating  as  a  con- 
structive delivery  of  the  goods  (y).  Or  if  the  goods,  being  in 
the  hands  of  a  third  person,  be  transferred  into  the  name,  or 
marked  with  the  mark,  of  the  vendee,  by  the  consent  of  the 
seller  (z),  for  in  such  case  the  third  person  becomes  the  agent, 
and  his  warehouse  the  warehouse,  of  the  vendee. 

If  the  vendee,  on  the  arrival  of  the  goods,  for  his  own  conve- 
nience, desire  the  carrier  to  let  the  goods  remain  in  his  ware- 
house, to  be  delivered  out  as  the  vendee  should  want  them,  the 
transitus  is  at  an  end,  although  the  carrier  may  claim  a  lien  on 
the  goods ;  for,  under  these  circumstances,  the  character  of  the 
carrier,  as  a  carrier,  is  altered,  and  he  becomes  invested  with  that 
of  a  warehouseman  and  agent  of  the  vendee,  at  least,  as  regards 
the  vendor's  right  of  stoppage  (a). 

But  even  where  the  vendee  has  actually  received  the  goods, 
and  caused  them  to  be  warehoused,  the  vendor's  right  of  stop- 
ping them  in  transitu  will  not  be  defeated  if  it  appear  that  the 
vendee  acted  with  an  intention  not  to  take  to  the  goods  as  owner ; 
as  where  the  vendee,  being  insolvent,  stated  at  the  time  he  or- 
dered the  goods  to  be  warehoused,  that  he  would  not  meddle  with 
them,  that  he  did  not  intend  to  take  them,  and  that  the  vendor 
ought  to  have  them  (&). 

In  general,  the  transitus  continues  until  the  goods  reach  the 
place  originally  named  by  the  vendee  to  the  vendor  as  the  ulti- 
mate destination  of  the  goods,  and  have  come  to  the  actual  or 
constructive  possession  of  the  vendee  (c) ;  and  in  such  case  the 
transitus  does  not  cease,  although  the  general  agent  of  the 
vendee,  who  bought  the  goods,  and  who  was  also  a  warehouse- 
man, received  the  goods,  at  an  intermediate  place,  in  his  ware- 
house, for  the  purpose  of  forwarding  them  (</),  or  actually  ship- 


(j)  Hurry  T.  Mangldf  1  Camp.  452; 
see  per  Bayley,  B.,  Mila  v.  Gorton, 
2  C.  &  M.  508. 

ly)  Ante,  429. 

(jr)  Swamokk  ▼.  Sothem,  1  P.  & 
Day.  650;  Harmon  v.  Anderson,  2 
Camp.  243;  Spear  ▼.  IVavert,  4  id, 
251 ;  WhiteKouBe  ▼.  Frott,  12  East, 
614 ;  Stoveldy.  Hugha,  14  Eaat,  308. 
When  not,  ante,  393,  394. 


(a)  Allan  v.  Gripper,  2  C.  &  J.  218. 
(6)  James  v.  Griffin,  2  Mee.  &  W. 
622,  Lord  Abinger  dissentiente. 

(c)  Per  Tindal,  C.  J.,  Jackson  v. 
Nichol,  5  New  Cases,  516. 

(d)  Coates  ▼.  Railton,  6  B.  &  C. 
422;  and  see  per  Tindal,  C.  J.,  Jack- 
son y.  Nicholf  5  New  Cases,  516.  A  li- 
ter, where  the  goods  reach  the  only 
place  named  as  their  destination,  and 
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ped  them  on  board  another  ship  for  that  purpose,  and  paid  the 
prior  carriage  and  wharfage  dues  (e).  But  where  the  vendee, 
even  before  the  arrival  of  the  goods  at  the  place  of  their  ulterior 
destination,  does  any  act  equivalent  to  taking  possession,  as  the 
drawing  samples  of  the  goods,  and  causing  the  carrier  to  ware- 
house the  goods  until  further  directions,  &c.,  the  transitus  is  at 
an  end  (/). 

A  bill  of  lading,  while  in  the  hands  of  the  original  consignee, 
unindorsed,  does  not  interfere  with  the  vendor's  right  to  stop  the 
goods  before  they  arrive  into  the  possession  or  under  the  con- 
troul  of  the  consignee,  if  he  become  bankrupt  or  insolvent  (^). 
And,  d  fortiori,  the  delivery  of  a  shipping  note  (which  is  not 
negociable  or  transferable)  to  the  consignee,  or  by  him  to  a 
third  person,  cannot  bar  the  right  (A).  If,  however,  the  con- 
signee assign  the  bill  of  lading  to  a  third  person  for  a  valuable 
consideration,  and  the  latter  receive  it  bond  fide,  without  notice 
of  any  circumstances  which  may  render  the  bill  of  lading  not 
fairly  and  honestly  assignable,  the  right  of  the  consignor  as 
against  such  assignee  is  divested ;  for  a  bill  of  lading  so  in- 
dorsed transfers  the  property  (t)* 

The  right  is  sufficiently  exercised  by  a  mere  claim  by  the 
vendor,  or  his  agent,  to  a  return  of  the  goods  whilst  in  transitti : 
although  no  actual  possession  be  taken  (k),  and,  in  fact,  could 
not,  on  account  of  the  goods  being  quasi  in  custodia  legis,  by 
reason  of  duties  being  unpaid,  or  on  account  of  the  goods  being 
in  a  ship  performing  quarantine  (/)•     Nor  is  the  right  destroyed 


the  carrier  there  holds  them  as  a  ware- 
houseman for  the  consignee,  id, ;  Rowe 
V.  Pickford,  8  Taunt.  83;  Lredt  v. 
Wright,  2  B.  &  P.  320 ;  Dixon  v. 
Baldwin,  5  East,  175  ;  ante,  434. 

(e)  Nicholls  V.  Le  Feuvre,  9  Bing. 
N.  C.  81  S.  C,  nom.;  Slater  v.  Le 
Feuvre,  2  Scott,  146;  1  Hodges,  255; 
7  Car.  &  P.  91. 

(/)  Foster  v.  Frampton,  6  B.  &  C. 
107 ;  9  D.  &  R.  108,  S.  C;  2  C.  & 
P.  469,  S.  C. ;  see  also  Allan  v.  Grip- 
per,  2  C.  &  J.  218 ;  ied  guare  Beeper 
TIndal,  C.  J.,  Jackson  v.  NickoU,  5  New 
Cases,  5 19 ;  7  Scott,  577.  The  vendor 
gives  up  the  right  by  signing  a  compo- 
sition (with  other  creditors)  for  the 
price;  NichoUsv,  Hart, 5 C.  &  P.  179. 

(g)  Tucker  v.  Humphery,  7  M.  &  P. 
394,  395, per  Parke,  J.;  4  Bing.  516, 


S.  C. 

{h)  Id. ;  Akerman  y.  Humphery,  1 
C.  &  P.  58. 

(i)  In  the  matter  of  Westzinthm  and 
others,  5  B.  &  Ad.  817;  Lickbarrowv, 
Mason,  2  T.  R.  63;  S.  C,  in  5  T.  R. 
367,  683,  6  T.  R.  131 ;  1  H.  Bla.  357, 
and  6  East,  20,  note  (a) ;  per  Parke,  J., 
in  Tucker  v.  Humphery ;  when  other- 
wise, see  Craven  v.  Ryder,  6  Taunt. 
433  ;  Ruck  v.  Hatfield,  5  B.  &  Aid. 
632 ;  Vertue  v.  Jewell,  4  Camp.  31. 

{k)  Mills  V.  Ball,  2  B.  &  P.  457 ; 
where  an  agent  of  the  vendee  stops 
the  goods,  it  is  a  question  for  the  jury 
whether  he  stops  them  for  the  vendor 
or  vendee;  Nicholls  Sf  Slater  v.  Lc 
Feuvre,  supra,  note  («). 

(/)  Norths  V.  Field,  2  Esp. R.  613; 
Holit  V.  PawnaU,  I  Id.  240. 
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by  a  foriegn  attachment,  at  the  suit  of  a  creditor  of  the  insolvent 
▼endee  (m) ;  or  by  the  carrier's  lien  against  the  latter  for  a  ge- 
neral account  unconnected  with  the  particular  goods  (n)  ;  or  by 
the  circumstance  of  the  vendee's  agent  having  the  bill  of  lading, 
indorsed  to  order,  in  his  hands,  and  being  under  acceptances  to 
the  vendee  on  a  general  account  (o).  And,  as  a  mere  claim  by 
the  vendor  is  sufficient,  if  the  goods  are  in  transitu,  a  subse- 
quent delivery  thereof  by  the  carrier  to  the  vendee  will  not 
entitle  even  the  assignees  of  the  latter  to  hold  them  (/?)• 

fVho  to  be  considered  the  Vendee. — It  sometimes  becomes  a 
difficult  question  for  a  jury,  in  actions  for  goods  sold,  whether  or 
not  the  defendant,  in  purchasing  them,  was  a  mere  broker  or 
principal.  The  general  rules  upon  this  subject  have  already 
been  noticed  (g).  Where  the  defendant  was  in  fact  the  buyer, 
and  has  had  the  goods,  &c.,  he  is  liable,  though  the  plaintiff 
credited  a  third  person,  the  defendant's  agent,  who  received  from 
him  a  commission  for  which  the  agent  lent  his  credit  (r).  But 
where  ^.,  a  merchant,  purchased  goods  of  £.,  for  the  use  of  C, 
who  was  present,  and  selected  the  goods,  and  stipulated  with  B. 
the  price  and  other  terms  of  the  purchase  ;  and  A.  credited  B. 
with  the  amount,  and  debited  C.  with  the  amount  and  a  com- 
mission, and  B.  credited  A.  in  his  books  and  invoices ;  it  was 
held  that  B,  could  not  recover  the  price  of  the  goods  against 
C.  («).  It  is  in  general  necessary  that  the  relation  of  seller  and 
buyer  should  exist,  in  order  to  maintain  an  action  for  goods  sold ; 
therefore,  a  mere  agent,  employed  to  buy  goods  for  the  defend- 
ant, cannot  sue  him  as  for  goods  sold ;  although  he,  the  agent, 
pledged  his  credit  to  the  original  vendor,  for  a  commission  from 
the  defendant  (/). 

In  Bose  and  others  v.Edwards(u),t]ie  facts  were  these:  ^.a  dea- 
ler in  china,  being  insolvent,  assigned  his  business  and  his  stock  in 
trade  to  his  brother  B,,  who  was  a  carver  and  gilder,  and  entered 


(m)  Smith  v.  Gost,  1  Camp.  S82. 

(n)  Oppenheim  ▼.  RutieU,  3  B.  &  P. 
4S;  see  Butler  v.  Woolcolt,  2  N.  R. 
64 ;  and  per  Tindal,  C.  J.,  in  Jackson 
V.  Nichof,  5  New  Cases,  518 ;  7  Scott, 
577 ;  and  Leuckart  v.  Cooper,  3  New 
Cases,  107;  3  Scott,  512,  S.  C. 

(o)  Patten  v.  Thompton^  5  M.  & 
Selw.  350. 

( p)  Litt  T.  Cowley,  7  Taunt.  169 ; 
8  Marsh.  457. 


(g)  Ante,  324,  995. 

(r)  Addison  v.  Gandasseguij  4  Taunt 
576,  a ;  ante,  224.  Sale  to  an  agent  who 
had  money  in  hand  of  his  principal, 
and  was  not  authorised  to  buy  on  ere* 
dit;  Edwards  v.  Smith,  12  Moore,  59. 

(s)  Addison  v.  Gandasseguif  4  Taunt. 
574 ;  ante,  224. 

(t)  Seymour  v.  Pychltm,  1 B.  &  Ald« 
14;  see,  however,  onto,  930. 

(tt)  1  Mee.  &  W.  734. 
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into  a  composition  with  his  creditors  to  pay  them  five  shillings 
in  the  pounds  his  brother  B*  undertaking  to  pay  two  shillings 
and  sixpence  in  the  pound,  and  he  himself  the  remainder.  A. 
continued  to  manage  the  business  in  the  shop  for  his  brother, 
S.'s  wife  occasionally  going  there,  and  B.'s  name  appearing  over 
the  door.  One  ofA.'s  creditors  applied  to  him  at  that  shop,  and 
pressed  for  payment  of  his  share  of  the  composition.  A* 
offered  a  bill  of  exchange  in  payment,  on  which  the  brother's 
name  had  been  put  without  his  authority  as  indorser;  and 
as  the  amount  exceeded  the  amount  due  for  the  composition, 
A.  and  B.'s  wife,  who  was  then  in  the  shop,  proposed  that 
goods  should  be  supplied  to  the  shop  for  the  amount  of  the 
balance,  which  was  agreed  to,  and  the  goods  were  accordingly 
sent  to  the  amount  of  the  balance.  The  bill  having  been 
dishonoured,  B.  was  sued,  and  pleaded  that  he  never  indorsed 
the  bill,  and  that  no  notice  of  the  dishonour  had  been  given  to 
him,  and  the  jury  found  both  those  issues  in  his  favour.  Evi- 
dence was  given  that  B.  had  held  himself  out  as  responsible  for 
all  orders  given  at  that  shop.  The  jury  found  that  A,  had  a 
general  authority  to  buy  goods  for  B.,  and  that  the  plaintiff  did 
not  sell  the  goods  on  the  credit  of  the  bill  alone,  but  on  the 
credit  of  B. ;  and  it  was  held  that  the  value  of  the  goods  sent 
was  recoverable  on  a  count  for  goods  sold  and  delivered  in  the 
action  against  B. 

The  general  rule  is,  that  the  vendor  can  only  consider  as  his 
vendee  the  party  to  whom  the  goods  were  originally  and  actually 
sold  by  him ;  and  a  person  who  is  afterwards  permitted  by  the 
vendee  to  have  a  share  in  the  adventure,  is  not  liable  to  the 
original  vendor  for  the  price  {x).  And  although  two  persons, 
not  partners,  concur  in  giving  an  order  for  one  undivided  parcel 
of  goods,  yet  they  are  not  jointly  liable  to  the  seller,  if,  upon  the 
whole  transaction,  the  intention  of  the  parties  appears  to  have 
been  that  they  should  be  severally  responsible  for  the  amount  of 
their  respective  interests  in  the  goods  (y).  But  where  A.  sold 
goods  to  B.f  who,  being  unable  to  pay,  transferred  them  to  C, 
who  promised  A.  to  pay  for  them,  the  Court  held  that  this  was 


(x) Addisony. GandatsequifYoungy.  forward  and  sue  the  vendee  for  the 

Huntetf  4  Taunt.  583 ;  where  there  is  price ;  ante  325,  385. 

a  sale  by  a  wrongful  possessor,  we  have  (,v)  Giiwm  v.  Lupton,  8  M.  &  Scott, 

seen  that  the  true  owner  may  come  371 ;  9  Bing.  297,  S.  C. 
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a  new  sale  to  C,  and  not  a  mere  promise  by  C.  to  pay  the  debt 
of  B.  (z). 

In  the  case  of  goods  supplied  for  the  use  of  an  institution  or 
society^  formed  for  charitable  or  other  public  purposes,  as  a  hos* 
pital,  whether  supported  by  voluntary  contributions  or  otherwise, 
it  seems  that  the  members  of  a  committee  of  management,  taking 
an  active  part  in  its  concerns,  are  liable  to  the  tradesman ;  although 
he  did  not  furnish  them  on  any  contract  with  the  committee,  but 
having  first  furnished  goods  on  the  credit  of  an  individual,  who, 
previously  to  the  formation  of  a  committee,  had  the  sole  manage- 
ment, continued  to  send  them  in  afterwards,  on  orders  given,  as 
before,  by  the  servants  of  the  institution,  without  any  inquiry,  or 
even  specific  knowledge,  what  particular  persons  were  liable  to 
pay  him.  If  the  tradesman  were  distinctly  informed  that  he  was 
to  look  for  payment  only  to  the /tcm&  of  the  institution,  and  did 
not  dissent,  it  seems  the  rule  might  be  otherwise  (a). 

We  have  already  noticed  the  case  of  a  supply  of  goods  to  a 
club  house,  and  the  liability  of  the  members  of  the  club  (&). 

Where  several  persons  dine  together  at  a  tavern,  they  are 
jointly  liable  for  the  whole  expence,  and  not  merely  each  for  his 
own  share  (c) ;  though  officers  of  a  regimental  mess  appear  to 
be  severally  liable  for  their  individual  shares. 

Delivery  to  a  Carrier. — We  shall  hereafter  have  occasion,  in 
considering  the  liability  of  carriers,  to  notice  the  rule  that  the 
delivery  of  goods  by  the  vendor  to  a  carrier  ((/),  to  be  conveyed 
to  the  purchaser,  is  in  general  a  good  delivery  to  the  purchaser, 
80  as  to  place  the  goods  at  his  risk ;  and  that  consequently,  though 
the  goods  be  lost  in  the  course  of  the  conveyance,  he  must  pay 
the  price ;  although  the  particular  mode  of  carriage  adopted  were 
not  chosen  by  the  consignee  («)• 


(;ar)  Browning  v.  Stallard^  5  Taunt. 
450 ;  OUfieid  v.  Lowe,  9  B.  &  C.  73. 
A  carrier  who  mistakenly  deliyers 
goods  to  a  wrongs  person,  cannot,  on 
paying  the  consignor,  sue  such  person 
as  for  goods  sold,  though  he  may  for 
money  paid;  Brown  v.  HvdgMon,  4 
Taunt.  189. 

(a)  Gievetter  ▼.  Hunter,  5  C.  &  P. 
69 ;  Pink  v.  Scudamore,  id,  71 ;  and 
see  BuUs  ▼.  Smith,  7  Biog.  705 ;  5  M. 
Sc  P,  735,  S.  C.  The  Western  Hos- 
pital was  the  institution  in  question  in 


these  cases.    Effect  of  crediting  a  par- 
ticular person  only,  in  the  first  in- 
stance; Leggai  ▼.  Reed,  1  C.  &  P.  16. 
(6)  Ante,  «1«,  845. 

(c)  Ante,  246. 

(d)  Or  on  board  a  ship  chartered  by 
▼endee ;  Acebal  7.  Lny^  10  Bing.  376 ; 
4  M.  &  Scott,  217 ;  ante,  S92. 

(c)  Per  Parke.  B.,  Johnton  v.  Dodg" 
ion,  2  M.  &  W.  656;  Alexander  ▼. 
Gardner,  1  New  Cases,  671 ;  1  Scott, 
218,  630,  S.  C. ;  Dmoa  v.  Peck,  8  T. 
R.  330;  Dutton  v.  Solomofuon,  3  B.  & 
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And  the  delivery  is  complete,  and  goods  sold  and  delivered 
lies,  although  the  carrier  tortiously  refuse  to  resign  the  actual 
possession  of  the  goods  to  the  purchaser ;  and  this  more  parti- 
cularly if  the  latter  recover  in  trover  against  the  carrier  for  the 
wrongful  detention  {f). 

However,  the  delivery  to  a  carrieir  is  incomplete  to  charge  the 
vendee  for  the  price  of  the  goods,  if  lost,  unless  the  vendor,  in  so 
delivering  them,  exercise  due  care  and  diligence,  so  as  to  provide 
the  consignee  with  a  remedy  over  against  the  carrier,  in  those 
instances  in  which  some  precaution  is  the  duty  of  the  seller ;  as 
if  he  neglect  to  book,  or  take  a  receipt  for  the  goods  {g) ;  or  do 
not  insure,  in  pursuance  of  the  carrier*s  well-known  notice,  limit* 
ing  his  responsibility,  &c.  (A). 

By  the  usage  of  Liverpool,  the  vendor  of  goods  was  to  pay 
warehouse  rent  for  two  months  after  (he  sale,  if  the  goods  re- 
mained there  so  long ;  held,  however,  that  where  the  vendor  of 
such  goods  had,  within  the  two  months,  given  the  usual  order 
for  delivery  to  the  purchaser,  the  property  in  the  goods,  from 
that  time,  vested  in  the  latter,  and  that  he  became  responsible 
for  all  accidents  which  might  happen  to  them ;  and  that  the  cir- 
cumstance of  the  goods  having,  within  that  time,  been  distrained 
for  warehouse  rent,  was  an  accident,  the  consequences  of  which 
must  fall  on  the  purchaser  (i). 

The  Pleadings. — The  usual  remedy  to  recover  the  price  of 
goods  sold  and  delivered,  is  an  action  of  assumpsit,  or  debt,  on 
the  common  indebitatus  count,  which  alleges  that  the  defendant 
was  indebted  to  the  plaintiff*  in  a  named  sum  (accuracy  in  stating 
the  amount  is  not  material,  provided  a  sum  sufficient  to  cover 


P.  584;  King  y.  Meredith^  3  Camp. 
639,  36  ;  Cooke  v.  Ludlow,  2  New  K. 
119 ;  Hervey  v.  Liddiard,  1  Stark.  1$S ; 
and  this  although  the  goods  were  to  be 
paid  for  one  month  ** after  arrival;" 
if  other  parts  of  the  contract  shew  thev 
were  intended  to  be  at  the  vendees 
immediate  risk ;  Fraganov.  Long^  4  B. 
H  C.  219;  6  D.  &  R.  883,  S.  C. 
Whether  such  delivery  is  sufficient 
witliin  the  Statute  of  Frauds,  see 
ante,  392.  As  to  the  delivery  of  goods 
in  general;  ante,  390  to  396;  and 
3  Chjtty  Com.  Law,  120.  Dock  War- 
rant ;  Keyser  v.  Suae,  Gow,  58 ;  Lucas 
v.  Dorrien,  7  Taunt.  «78. 

{f)  Groning  v.  Mendkam,  5  M.  & 


Selw.  189;  PattiionY,  Robinson,  id. 
112.  If  the  goods  be  once  actually 
delivered  to  the  vendee,  a  tortious  re- 
taking does  not  destroy  a  right  to  sue 
on  a  bill  for  the  price ;  although  the 
vendee  might  maintain  trover;  see 
ante,  431. 

(jg)  Buckmany,  Levi,  3  Camp.  414 ; 
2  Saund.  47  k,  note  (a). 

(A)  Clarke^.  Hutching,  14 East,  475. 
In  Cotkay  v.  Tute,  3  Camp.  129,  where 
the  order  was  to  send  down  more  goods. 
Lord  Ellenborough  held  that  the  ven- 
dor was  not  bound  to  insure,  unless 
he  had  done  so  before. 

(I)  Greaves  v.  Hepke,  S  B.  &  Aid. 
131 ;  and  see  ante,  429. 
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the  real  debt  be  mentioned^)  *^  for  the  price  and  value  of  goods 
sold  and  delivered  by  the  plaintiff  to  the  defendant  at  his  re- 
quest (A)."  A  count  for  goods  bargained  and  sold  (not  alleging 
a  delivery)  should  be  adopted  where  the  goods  have  become 
vested  in  and  the  property  of  the  vendee,  but  the  vendor  has  re* 
tained  them  in  his  possession,  as  a  lien  for  the  price,  and  there  is 
no  act  equivalent  to  an  acceptance  thereof,  although  the  contract 
is  in  other  respects  perfect  (/)•  Or  where  the  goods  have  been 
delivered  to  a  carrier  or  on  board  a  ship  chartered  by  the  ven- 
dee, and  have  been  lost  on  their  journey  (m). 

In  some  instances  it  is  essential  to  declare  specially  in  order 
to  recover  the  price  or  value  of  goods. 

1st.  The  declaration  should  be  special  where  the  action  is  not 
against  the  vendee,  but  a  party  who  guaranteed  the  price  (n). 

Sdly.  Where  there  has  been  no  delivery  of  the  goods,  or  any 
act  equivalent  thereto,  and  the  property  in  the  identical  goods 
has  not  become  vested  in  the  vendee  (o),  he  should  be  sued  spe- 
cially for  not  accepting  them  (p). 

3dly.  Where,  by  the  terms  of  the  contract,  the  goods  are  to 
be  paid  for  by  a  bill  of  exchange  or  promissory  note,  and  the 
vendee  refuse  to  give  either,  it  is  necessary  to  declare  against 
him  specially  for  such  default  (q) ;  but  the  price  of  the  goods 
and  interest  on  such  price  (r)  may  be  recovered,  in  such  case,  on 
the  common  count  for  goods  sold,  if,  at  the  time  the  writ  was 
issued  (which  is  now  the  commencement  of  the  action  in  all  the 
courts),  the  credit  to  be  given  by  the  bill  or  note  had  expired  («)• 


(k)  See  in  general  1  Chit.  PI.  6th 
ed.  345 ;  9  id.  43,  and  notes.  No  ar- 
rest is  allowed  for  the  price  of  goods 
oot  delivered ;  Hopkins  v.  Thome  (or 
Vaughan),  12  East,  398.  Interest  is 
not  recoverable  on  the  price,  unless 
there  be  an  express  contract,  or  under 
the  S  &  4  Will.  4;  postf  Index ^  IntC' 
rttt;  or  a  bill  have  not  been  given 
for  the  price  according  to  the  terms  of 
the  contract;  Tarr  v.  Ward^  3  M.  & 
W.25. 

(/)  BouUer  ▼.  Amott,  1  C.  &  M. 
333.  As  to  whether  vendor  can  sue 
for  goods  bargained  and  sold  where  he 
has  resold  tbem  on  the  vendee's  re- 
fusal to  accept  them,  see  Acebalir,  Levy, 
10  Bing.  376;  4  M.  &  Scott,  217, 
S.C. 

(m)  Acebal  v.  Levy,  10  Bing.  376 ; 


4  M.&  Scott,  «17,  S.C.;  Alexander 
V.  Gardner,  1  Scott,  218, 630 ;  1  New 
Cases,  671,  S.  C. ;  ante,  392,  and  439. 

(n)  1  Saund.  211  a,  b;  Mines  v. 
Sculthorpe,  2  Camp.  215. 

(o)  See  ante,  374  to  384. 

(p)  See  1  Chit.  PI.  6th  ed.  347 ;  2 
id.  159,  and  note.  As  to  the  measure 
of  damages,  see  Phihotts  v.  Eoans,  5 
Mee.  &  W.  475 ;  ana  post,  445,  and 
Index  tit.  Damages. 

{g)  Mussen  v.  Price,  4  East,  147 ; 
Dutton  V.  Solomonson,  8  B.  &  P.  582. 
As  to  recovering  interest,  Marshall  v* 
Poole,  13  East,  98. 

(r)  Farr  v.  Ward,  3  M.  &  W.  26. 

(i)  Stoancott  v.  Westgarth,  4  East, 
75;  Hall  v.  Odber,  11  East,  118; 
Brooke  ▼.  White,  1  New  R.  330; 
Helps  V.  Wintcrbollom,  2  B.  &  Ad. 
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If  a  bill  of  exchange  be  given  for  the  price  of  goods,  and  be 
dishonoured,  the  vendor  may  declare  for  goods  sold  (i).  But 
whilst  the  bill  is  current,  an  action  for  the  price  is  not  maintain- 
able (u) ;  unless,  perhaps,  in  cases  of  fraud ;  and  then  the  form 
of  action  should  be  in  tort  (trover) ;  and  not  in  affirmance  of  the 
contract  as  such  (x).  And  where  the  defendant,  being  indebted 
to  the  plaintiff  for  goods  sold,  indorsed  to  him  in  blank  a  bill  of 
exchange  not  due  (drawn  and  accepted  by  two  other  persons)  to 
a  greater  amount  than  the  price  of  the  goods,  and  the  plaintiff 
gave  the  defendant  the  difference  in  money,  and  the  plaintiff  lost 
the  bill  before  it  was  paid,  it  was  decided  that  he  could  not  sue 
the  defendant  for  the  price  of  the  goods,  or  on  the  lost  bill  (y), 
for  the  party  into  whose  hands  the  bill  had  come  might  sue  him 
upon  it.  And  it  is  the  same  if  the  bill  were  lost  after  it  became 
due  (z). 

Where  there  is  an  entire  contract  for  work  and  labour,  and 
mcUerialSy  the  latter  cannot  be  recovered  under  the  count  for 
goods  sold  (a).  Nor  is  the  price  of  fixtures  or  cattle  recoverable, 
it  seems,  under  a  count  for  goods  sold  (&)•  The  words  **  chat- 
tels, fixtures,  cattle,  and  effects,"  should  be  added. 

4thly.  In  general,  if  goods  are  to  be  paid  for,  partly  in  money, 
and  partly  in  goods  to  be  delivered,  the  vendor  must  declare 
specially  (c) ;  but  if  the  goods  are  delivered  to  him  in  part  per- 


431 ;  Farr  v.  Ward,  3  M.  &  W.  25. 
And  where  the  credit  has  expired,  the 
common  count  suffices,  though  the  ven- 
dee was  to  have  the  option  of  giving  a 
bill  at  t%DO  or  thru  months,  id.  When 
the  vendor  must  tender  the  bill  for  ac- 
ceptance, see  Reed  v.  Mttteer,  8  Com. 
on  Contr.  229. 

(0  Fry  v.  Hill,  7  Taunt  897; 
Owenson  v.  Mone,  7  T.  R.  64. 

(tf)  Keanlake  v  Morgan,  5  T.  R. 
513 ;  Thomas  v.  Healhom,  2  B.  &  C. 
477;  3  D.  &  R.  647.  See  further, 
pott,  as  to  tlie  effect  of  taking  a  bill  for 
a  debt. 

(jr)  Ante,  408. 

(y)  Champion  v.  Terry,  3  B.  &  B. 
395;  HaTuard  v.  Robinson,  7  B.  &  C. 
90.  Contra,  if  unindorsed,  Roll  v. 
Wilson,  12  Moo.  510;  4  Bing.  373; 
or  specially  indorsed,  Long  v.  Eailie, 
2  Camp.  314. 


(m)  Hansard  v.  Robinson,  7  B.  &  C. 
90 ;  9  Dowl.  &  Ry.  860. 

(a)  Cotterell  v.  Jusey,  6  Taunt  323 ; 
1  Marsh.  581,  S.  C.  Nor  can  mate- 
rials be  recovered  under  a  count  for 
work  and  labour  only.  Heath  v.  JPree- 
land,  1  M.  &  W.  543. 

(6)  Lee  v.  Risdon,  2  Marsh.  R.  395 ; 
13  Moore,  313 ;  ante,  357. 

(c)  Barbe  v.  Parker,  1  H.  Bla.  387; 
Talverv.  West,  Holt,  N.  P.  179 ;  Read 
▼.  Hutchinson,  3  Camp.  352 ;  sed  vide 
Forsuth  V.  Jercis,  1  Stark.  437,  where 
Lord  Ellenborougb  says,  that  on  a 
sale  of  goods  to  be  in  part  paid  for  by 
the  delivery  of  goods  of  a  stipulated 
value,  upon  the  refusal  of  the  pur- 
chaser to  pay  for  them  in  that  mode,  a 
contract  resulted  to  pay  for  them  in 
money.  Declaring  on  a  contract  of 
exchange,  2  Chit  Pi.  6th  ed.  167. 
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fbrmance,  the  money  may  be  recovered  under  the  common 
count  (d). 

The  common  count  for  goods  sold  and  delivered  suffices  where 
goods  delivered  on  the  terms  of  sale  or  return  are  retained  an 
uoreasonable  time  {e) ;  or  after  the  specified  period  (/)• 

And  it  should  seem  that  where  A.  sells  beer  to  B.  in  casks^ 
giving  him  notice  that  unless  he  returns  the  casks  in  a  fortnight^ 
he  will  be  considered  as  the  purchaser ;  and  B.  omits  to  return 
the  casks  within  the  limited  time  ;  the  value  of  the  casks  might 
be  recovered  under  a  count  for  goods  sold  and  delivered  (g).  It 
has  been  held  that  such  count  suffices  where  goods  are  let  out  or 
lent  on  the  terms  that  they  shall  be  kept  if  injured^  and  are  in- 
jured (A).  And  the  common  count  suffices,  though  there  be  an 
agreement  between  the  parties  containing  special  terms,  if  all 
the  terms  have  been  performed,  and  the  price  of  the  goods  only 
remains  to  be  paid  (i). 

6.  Of  the  Rights  of  the  Vendee. 

Although  by  the  bargain,  the  property  of  the  goods  may  be 
transferred  to  the  purchaser  (A),  yet  he  obtains  only  an  inchoate 
title,  and  has  no  right  of  possession,  if  the  goods  be  not  paid  for, 
and  no  credit  were  agreed  upon.  Therefore  he  cannot  take 
them,  or  sue  for  the  non-delivery,  until  the  price  be  paid,  or 
tendered  by  him  (0 ;  though  a  tender  would  be  unnecessary 
where  the  vendor  admits  that  the  tender  would  be  firuitless  (m). 


(d)  Sheldon  v.  Cos,  3  B.  &  C.  420 ; 

5  D.  &  H.  277,  S.  C. 

(e)  BayUy  v.  Goukkmith,  Peake's 
R.  56 ;  Beverkif  v.  Lincoln  Gas  Light 
and  Coke  Company^  2  Nev.  8s  P.  884, 
S89 ;  1  Chit  Pi.  6th  ed.  346. 

(/)  Harriton  v.  Alien,  1  C.  &  P. 
235. 

(g)  Per  Lord  Abinger,  C.  B.,  in 
Bianchi  ▼.  Nath,  1  M.  &  W.  546 ;  sed 
vide  Lyons  v.  Barnes,  2  Stark.  39,  con- 
tra ;  see  also  Sheddy  v.  Sanders,  5  B. 

6  C.  628. 

(A)  Bianchiv.  Nash,  1  M.  &  W.  546. 

(i)  Stone  V.  Rogers,  8  M.  &  W. 
443,  448. 

(k)  Where  the  vendee  acquires  a 
property  in  the  identical  goods,  and 
when  not,  an^e,  374  to  383.  He  can- 
not maintain  trover^  though  the  vendor 
wrongfully  re-sell,  &c.,  unless  he  (the 


vendee)  has  acquired  a  property  and 
right  of  possession ;  ante,  428 ;  Bloxam 
V.  Sanders,  4  B.  &  C.  941,  949,  952 ; 

7  D.  &  R.  396,  S.  C. ;  Wihnshurst  v. 
Bowker,  5  N.  C.  551.  His  remedy,  if 
the  vendor  re- take  the  goods,  ante,  43 1. 
If  neither  party  be  ready  to  perform 
the  contract  at  the  time  stipulated, 
money  had  and  received  may,  it  seems, 
be  brought  by  the  vendee  to  recover  a 
deposit  he  had  paid;  see  Clarke  v. 
King,  R.  &  M.  394;  2  C.  &  P.  286, 
S.  C. 

(/)  Id, ;  ante,  427 ;  Miles  v.  Gorton, 

8  C.  &  M.  504 ;  Corwper  v.  Andrews, 
Hob.  41;  2  Bla.  C.  448;  Bloxam  v. 
Sanders,  4  B.  &  C.  941 ;  7  D.  &  R. 
396,  S.  C;  Parker  v.  Rowlings,  4 
Bing.  280 ;  18  Moore,  529,  S.  C. 

(m)  Jackson  v.  Jacob,  3  Bing.  N.  C. 
869 ;  5  Scott,  79,  S.  C. 
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However,  in  «n  action  for  not  delivering  goods,  which  the 
defendant  had  sold  and  undertaken  to  deliver  to  the  plaintiff,  on 
request,  at  a  certain  price,  it  is  sufficient  for  the  plaintiff,  in  his 
declaration,  to  aver  such  request,  and  that  he  was  ready  and 
willing  to  receive  the  goods,  and  pay  for  them  according  to  the 
terms  of  the  sale,  but  that  the  defendant  refused  to  deliver  them ; 
without  averring  an  actual  tender  of  the  price  (n). 

If  the  contract  be  to  deliver  goods  uj}on  request,  a  special  or 
actual  request  to  deliver  must  be  made,  either  personally  or  by 
letter,  before  the  vendor  can  be  sued  for  non-delivery  (o) ;  unless 
he  has  incapacitated  himself  from  completing  the  agreement,  by 
re-selling,  &c.  (p). 

Where  goods  are  to  be  delivered  on  a  named  day,  time  is,  as  in 
the  case  of  a  sale  of  land,  of  the  essence  of  the  contract,  and  the 
goods  roust  be  so  delivered,  or  the  vendee  will  be  at  liberty  to 
rescind  the  contract,  and  cannot  be  compelled  to  receive  them 
on  a  subsequent  day,  though  the  rule  is  otherwise  where  a  time 
is  named  merely  for  the  purpose  of  fixing  the  date  of  a  bill  of  ex- 
change, to  be  given  for  the  price  (q). 

In  the  case  of  a  sale  of  goods,  (expected  by  a  particular  ship), 
"on  arrival;'*  if  no  goods  arrive,  in  the  ordinary  course  of  trade 
and  navigation  (r),  the  vendor  is  not  in  general  liable }  the 
contract  being  conditional  («).  But  where  the  contract  was  "  for 
goods  to  be  sent  to  the  vendee,  on  an  insurance  being  effected," 
terms,  three  months  credit  from  the  time  of  arrival;  and  which 
insurance  was  effected  in  the  name  of  the  vendee  ;  it  was  held, 
that  the  property  in  the  goods  vested  in  him  immediately  they 
were  forwarded,  and  in  the  course  of  transit,  and  were  then  at 
his  risk  {t).    Sayley,  J.,  observed ;  "  it  has  been  urged,  that  the 


(fi)  Rawion  ▼.  Johruan,  1  East,  203 ; 
Waterhoute  v.  Skimter,  2  B.  &  P.  447 ; 
Pordage  v.  Cole,  1  Saund.  320,  e,  note 
5;  Martin  v.  Smithy  6  East,  560. 

(o)  Bach  ▼.  Owen,  5  T.  R.  409 ;  ob- 
served upon  in  Raiffbrd  ▼.  Smith,  d  M. 
&  W.  254. 

(p)  Bowdell  V.  ParsoM,  10  East, 
359 ;  Amory  v.  Brodrick,  5  B.  &  Aid. 
712;  1  D.  &  R.  361,  S.  C.  Demand 
by  servant,  &c. ;  Sguier  v.  Hunt,  3 
Price,  68. 

(q)  See  Alexander  v.  Gardner,  1 
Bing.N.C.671. 

(r)  So  where  the  contract  is  "for 


the  delivery  of  the  goods  on  arrival,  to 
be  delivered  with  all  convenient  speed, 
but  not  to  exceed  a  named  day,  the 
▼endee  is  not  bound  to  accept  after 
the  day ;  Alewyn  v.  Pryor,  1  iL  &  M. 
406;  see  Btak  v.  Spence,  4  Camp. 
829 ;  as  to  a  contract  to  sell  all  such 
naptha  as  defendant  should  make,  see 
Gwillim  V.  Daniel,  2  C,  M.  &  R.  61. 
ante,  82. 

(s)  Boyd  V.  Sifkin,  2  Camp.  326 ; 
Howes  V.  Humble^  id.  327,  note.  See 
Idley.  Thornton,  3  id,  274,  as  to  the  duty 
of  the  vendees  on  a  wreck  of  the  goods. 

(0  Trogano  v.  Img,  4  B.  &  C.  2 19. 
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form  of  the  order  throws  the  risk  upon  the  vendor  until  the 
arrival  of  the  goods,  for  they  were  not  to  be  paid  for  until  three 
months  from  that  period,  and  consequently  that  the  arrival  was 
a  condition  precedent  to  the  vendor's  right  to  sue  for  the  price* 
If,  however,  the  goods  were  not  to  be  paid  for  unless  they  arrived, 
why  should  the  plaintiff  insure  them  ?  That  shows,  that  the 
arrival  was  not  considered  as  a  condition  precedent  to  the  pay- 
ment. If  the  goods  arrived,  three  months  from  the  arrival  was 
to  be  the  period  of  credit ;  if  they  did  not  arrive,  still  the  pur* 
chaser  would  be  bound  to  pay  in  a  reasonable  time  after  the 
arrival  became  impossible  (<<).'' 

Where  A.  sold  to  J8.  all  the  hemp  that  might  be  shipped  in 
certain  vessels  at  Riga,  not  exceeding  300  tons,  by  C,  the  agent 
of  the  concern ;  and  C.  shipped  on  board  of  these  vessels  only 
71  tons  of  hemp  on  account  of  A.,  but  upwards  of  300  tons  on 
account  of  other  persons ;  Lord  Ellenhorough  held  that  the  con- 
tract must  be  confined  to  such  hemp  as  C.  should  ship  as  agent 
to  JL.,  and  that  A,  was  not  answerable  to  B»  for  more  than  the 
71  ton8(x). 

Where,  however,  the  engagement  to  deliver  is  absolute,  it  is 
no  defence  that  the  vendor  was  prevented  from  completing  the 
bargain  by  the  blockade  of  a  port,  or  an  inevitable  accident  (y). 

In  an  action  of  assumpsit,  for  not  delivering  goods  upon  a 
given  day,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  that  which  goods  of  a  similar  quality  and 
description  bore  in  the  market  at  the  time  the  goods  ought  to 
have  been  delivered  {z) ;  although  the  vendor,  in  the  interim,  had 
resold  and  refused  to  complete,  if  the  vendee  did  not  assent  to 
rescind  the  contract  (a). 

In  Startup  and  another  v.  Cortazzi  (&),  where  it  appeared  in 
evidence  that  the  plaintiffs,  pursuant  to  contract,  had  paid  part  of 


6  D.  &  R.  283,  S.  C. ;  Alexander  v. 
Gardner,  1  New  Cases,  671 ;  Acebal  v. 
Levy,  10  Bing.  376 ;  onre,  379. 

(tt)  Fragano  v.  Long,  4  B.  &  C.  222 ; 
6  D.  &  R.  286,  S.  C. ;  Alexander  r. 
Gardner,  1  New  Cases,  671 ;  Acehal  v. 
Levy,  10  Bing.  376;  1  Scott,  630; 
ante,  441. 

(j)  Hayrcard  ▼.  Scougall,  2  Camp. 
56.  And  see  Gwillim  v.  Daniell,  2  C, 
M.  &  R.  61,  as  to  a  contract  to  sell 
all  the  naptha  defendant  should  make, 


and  ante,  82. 

(y)  Atkimon  v.  Ritchie,  10  East, 
530 ;  Hayward  v.  Scousall,  2  Camp. 
57  n ;  D«  Medeiros  v.  Hill,  5  C.  &  P. 
182 ;  see  ante,  60. 

(m)  Gainsford  v.  Carroll,  2  B.  &  C. 
624;  4  D.  &  R.  161,  S.  C. ;  Boorman 
v.  Nash,  9  B.  &  C.  145. 

(a)  Leigh  v.  Paterson,  8  Taunt.  540 ; 
2  Moore,  588,  S.  C.  And  see  PhilU 
pott  V.  Eoan*,  5  M.  &  W.  475. 

(6)  3  C  M.  &  R.  165. 
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the  purchase  money  to  the  vendor  in  advance,  that  the  defendant 
at  the  time  when  the  goods  ought  to  have  been  delivered  had 
given  notice  of  his  inability  to  perform  the  contract,  but  the 
money  was  not  returned  until  after  the  action  was  commenced, 
when  the  amount  was  paid  into  court,  with  interest  up  to  the 
time  it  was  so  paid  in,  as  a  condition  for  a  commission  to  exa- 
mine witnesses  abroad,  and  was  only  obtained  out  of  court  by 
the  plaintiffs  a  short  time  before  the  trial ;  it  was  held  that  in 
estimating  the  damages  the  plaintiffs  were  not  entitled  to  take 
the  price  of  the  goods  at  the  time  of  the  trial  as  a  criterion ;  and 
the  plaintiffs  not  having  proved  that  they  had  sustained  any  spe- 
cial damage  irom  the  non-delivery  of  the  goods  and  the  non- 
return of  the  money,  that  the  repajrment  of  the  money  advanced, 
with  simple  interest  upon  it,  and  payment  of  the  difference  be* 
tween  the  contract  price  and  the  price  of  the  goods  at  the  time 
when  they  ought  to  have  been  delivered,  was  that  to  which  the 
plaintiffs  were  entitled,  and,  the  jury  having  found  accordingly, 
that  the  verdict  was  right 

Where  there  is  an  entire  contract  for  a  specific  quantify  of 
goods,  or  for  several  articles  (c),  the  vendee  is  not  bound  to  re- 
ceive part ;  and  if  part  only  be  delivered,  he  may  return  it.  But 
if  he  retain  the  part  delivered,  after  the  time  for  the  completion 
of  the  contract  has  elapsed,  he  is  liable  upon  a  quantum  meruit 
for  the  value  of  such  portion  of  the  goods.  By  retaining  and 
taking  to  the  part  delivered,  there  is  impliedly  created  a  new 
contract  to  pay  for  that  part  (d).  And  the  buyer  of  goods  by 
sample  has  a  right  to  inspect  the  whole  in  bulk  at  any  proper 
and  convenient  time,  and  may  rescind  the  contract,  if  the  buyer 
refuse  to  show  it  (e). 

The  right  to  rescind  the  contract  on  a  breach  of  warranty  will 
be  hereafter  considered  (/). 


(c)  As  to  this,  see  antCf  383,  384, 
395, 396. 

{d)  Oxendale  ▼.  Wetherell,  9  B.  &  C. 
386 ;  Mavor  y.  Pyne,  3  Bing.  285 ; 
Shipton  V.  Caison^  5  B.  &  C.  389,  per 
Abbott,  C.  J. ;  8  D.  &  R.  130,  S.  C. ; 
see  Champion  t.  Short,  1  Camp.  53 ; 
Bragg  y.CotCj  6  Moore,  114 ;  Wadding- 
ton  V.  Oliver t  d  New  R.  61 ;  Walker  y. 
JDixon,  8  SUrk.  R.  981 ;  Hmgerford 


T.  Haviland,  3  Bulst  825.  If  vendee 
retain  goods  delivered  without  com- 
plaint, it  is  evidence  to  go  to  the  jury 
that  they  were  of  the  quality  contracted 
for,  per  Parke,  B.,  Cousens  v.  Paddon, 
S  C,  M.  &  R.  547  ;  5  Tyr.  535. 

(e)  Lorymer  v.  Smith,  1  B.  &  C.  1 ; 
d  D.  &  R.  83,  S.  C. 

(/)  Pott,  460,  461. 
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II.  Op  A  Warranty  upon  the  Sale  op  Goods. 

Warranty  of  Title. — By  the  Civil  Law  (^),  and  the  French 
Code  {h\  a  warranty  by  the  vendor  of  goods  (i),  as  to  his  title 
thereto^  is  implied.  But  it  seems  that  by  the  English  law  there 
is  no  implied  warranty^  upon  the  sale  of  goods,  that  the  vendor 
has  a  title.  The  authorities  in  the  books  are  not,  however,  very 
satisfactory  upon  the  subject,  but  they  lead  to  the  conclusion, 
that  the  seller  of  goods  is  not  responsible  to  the  purchaser,  if  the 
latter  be  afterwards  disturbed  in  the  possession  by  a  third  per- 
son, the  true  owner,  except  in  ths  following  cases : — 1st,  if  there 
be  an  express  warranty ;  or,  Sndly,  if  there  be  a,  fraudulent  mis- 
representation or  concealment  by  the  vendor  upon  the  subject(i). 

In  regard  to  an  express  warranty  of  title  it  need  only  be  ob- 
served, that,  if  broken,  an  action  of  assumpsit,  or  an  action  on 
the  case,  is  maintainable,  although  no  knowledge  on  the  part  of 
the  vendor  of  the  want  of  title  can  be  shown : — nor  if  such  scienter 
be  charged  in  the  declaration,  need  it  be  proved  (Z). 

The  case  of  Cross  v.  Gcardner  (m)  proves  that  if  the  vendor  be 
in  possession  of  the  goods,  and  affirm  that  they  are  his  property, 
an  action  lies  against  him,  if  the  purchaser  be  evicted  by  a  better 
title.  The  declaration  was  in  case,  and  it  charged  that  there  was 
a  colloquium  between  the  parties  concerning  certain  oxen  then 
in  the  defendants  possession,  and  the  sale  of  them ;  that  the 
defendant  then  and  there  falsely  and  maliciously  affirmed  that 
the  oxen  were  his  proper  goods,  to  which  the  plaintiff  giving 
credity  bought  them  of  defendant ;  whereas  they  were  not  his 
property,  and  the  plaintiff  was  compelled  to  give  them  up  to  the 
true  owner,  who  recovered  them  by  action,  &c.  It  was  moved  in 
arrest  of  judgment,  that  the  declaration  was  ill,  because  no  trar- 
ranty  was  laid,  nor  was  it  averred  that  the  defendant  knew  that 
his  assertion  was  false.  But  the  Court  decided  that  the  action  was 
maintainable,  according  to  Carthew's  report    They  said  that  the 


(g)Ff.21,«,  1;  9Bla.  C.  451. 

(A)  Code  Civil,  bk.  3,  tit  6,  sec.  3 ; 
or  rather  there  is,  by  the  French  law, 
an  implied  indemnity  against  actual 
eviction  and  its  consequences ;  see  id. 

(t)  As  to  warranty  of  title,  on  the 
sale  of  41  freehold  or  leatehold  interest, 
see  ante,  309,  310 ;  Earfy  v.  Garrett, 
9  B.  &  C.  938. 


(Ac)  See  Peto  v.  Blades,  5  Taunt  657; 
Jones  ▼.  Bowden,  4  Taunt.  847. 

(/)  SeeWillianison  v.  Allison,  9  East, 
446  ,*  Gresham  v.  Postam,  3  C.  &  P. 
540. 

(m)  Carth.  90;  3  Mod.  261 ;  1  Show. 
68,  S.  C. ;  1  Rol.  Ab.  91, 1.  5,  cited  by 
Buller,  J.y  in  Pasley  ▼.  Freeman,  3  T. 
R.  57. 
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bare  affirmation  was  enough  ;  and  that  the  plaintiff  bad  no  means 
to  know  to  whom  the  property  of  these  goods  did  belong,  but  only 
by  the  possession.  This  case  seems  to  be  maintainable,  either 
upon  the  ground  that  the  defendant's  affirmation,  under  such 
circumstances,  amounted  to  a  warranty  (n) ;  or  upon  the  ground 
that  the  assertion  of  such  a  fact  not  known  to  be  tnie^  was  under 
such  circumstances,  as  much  a  fraud  or  deceit  in  law,  as  an  un- 
true affirmation  of  a  fact  known  to  be  false  (o). 

In  Medina  v.  Stoughton  (p),  Lord  Holt  is  reported  to  have  said, 
"  that  where  one  having  the  possession  of  any  personal  chattel 
sells  it,  the  bare  affirming  it  to  be  his,  amounts  to  a  warranty, 
and  an  action  lies  on  the  affirmation  ;  for  his  having  possession 
is  a  colour  of  title,  and  perhaps  no  other  tide  could  be  made  out ; 
aliter  where  the  seller  is  out  of  possession^  for  there  may  be  room 
to  question  the  seller's  title ;  and  caveat  emptor  in  such  case  to 
have  either  an  express  warranty,  or  a  good  title."  This  distinc- 
tion seems,  however,  unfounded,  and  was  disapproved  of  by  Mr* 
Justice  Buller  in  Pasley  v.  Freeman  {q\  who  observed  it  was  not 
mentioned  by  Lord  Raymondy  in  his  report  of  the  same  case. 
So  that  the  mere  assertion  of  tide,  though  the  vendor  be  not  at 
the  time  in  possession,  will,  it  seems,  afford  a  right  of  action,  if 
the  vendor  be  not  the  owner  (r). 

There  are  express  decisions  that  if  there  be  no  warranty  or 
affirmation  of  title,  or  fraud,,  the  vendee  of  goods  has  no  remedy 
against  the  seller  («).     And  in  Early  v.  Garrett  {t\  Mr.  Justice 


(n)  And  seeposf,  454. 

(o)  And  see  Adamson  v.  Jarvis,  4 
Bing.  66,  73;  13  Moore,  241,  253, 
S.  C,  per  Best,  C.  J.  In  Humphreys 
V.  Prait,  5  Bligh,  N.  S.  154.,  upon 
error  from  Ireland,  it  was  decided  that 
if  a  judgment  creditor,  who  had  issued 
zjierijaciat,  affirm  to  the  sheriff,  that 
certain  goods  Belong  to  the  defendant, 
and  thereby  induce  the  sheriff  to  take 
them  in  execution,  and  a  third  person, 
the  real  owner,  thereupon  recover  the 
▼alue  from  the  sheriff,  the  latter  may 
support  an  action  on  the  case  against 
the  judgment  creditor  for  his  felse 
affirmation ;  although  it  were  not  made 
fraudulently,  or  with  knowledge  of  its 
falsity.  Lord  Wynford  referred  to 
Adamson  v.  Jarvit,  and  said  that  a 
false  assertion  made  by  a  party  for  his 
own  benefit,  of  a  fact  not  known  to  be 
true,  gave  a  ground  of  action,  if  it  in- 


duced another  party  to  take  a  step  to 
his  prejudice.  Sed  gtutre  ;  Polhiu  v. 
Walter,  3  B.  &  Ad.  1 14  ;  and  Foster 
V.  Charles,  6  Bing.  402;  7  Bing.  105; 
4  Moo.  &  P.  61,  471 ;  and  Freeman  v. 
Baker,  5  B.  &  Ad.  805,  shew  that  an 
action  is  not  maintainable  against  a 
party  making  a  fistbe  assertion  unless 
ne  knew  it  to  be  so. 

ip)  1  Salk.  210;  Lord  Raym.  599, 

{q)  3  T.  R.  57. 

(r)  See  2  Stark.  Ev.  267,  note  (A), 
that  such  assertion  would  be  a  war- 
ranty ;  and  see  paif,  454. 

(f)  Springwell  v.  Allen,  Aleyn  R. 
91;  2  East,  449,  note  a,  S.  C; 
Chandler  v.  Lopus,  Cro.  Jae.  4 ;  Paget 
T.  Wilkinson,  per  Holt,  C.  J.  MS. 
cited  8  East,  449,  n.;  Co.  Lit.  102, 
a;  Noy*sMax.  c.  42. 

(0  9  B.  &  C.  932. 
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LittleddU  said^  **  It  has  been  held  that  where  a  man  sells  a  horse 

< 

as  his  owDy  when  in  truth  it  is  the  horse  of  another^  the  pur- 
chaser cannot  maintain  an  action  against  the  seller,  unless  he  can 
shew  that  the  seller  knew  it  to  be  the  horse  of  the  other  at  the 
time  of  the  sale ;  the  scienter  or  fraud  being  the  gist  of  the  action^ 
where  there  is  no  warranty ;  for  there  the  party  takes  upon  him- 
self the  knowledge  of  the  title  to  the  horse  and  of  his  qualities/' 

Upon  the  subject  of  a  warranty  of  title  on  the  sale  of  goods, 
Mr.  Justice  BlcLchstone  observes  (u\  "  In  our  law  a  purchaser 
of  goods  may  have  a  satisfaction  from  the  seller,  if  he  sell  them 
as  his  own,  and  the  title  prove  deficient,  without  any  express 
warranty  for  that  purpose:*' — ^and  again  (a;),  ^' In  contracts  for 
sales  it  is  constantly  understood,  that  the  seller  undertakes  that 
the  commodity  he  sells  is  his  own  ;  and  if  it  prove  otherwise  an 
action  on  the  case  lies  against  him  to  recover  damages  for  this 
deceit.*^  It  is  difficult  to  conceive,  that  the  learned  commentator 
intended  to  advance  the  doctrine,  that  there  was  a  liability, 
although  no  express  warranty,  or  any  deceit  could  be  proved  (y). 

Warranty  of  the  Quality  or  Soundness  of  Goods: — The 
general  rule  is  that  although  a  liberal  price  be  given  for  goods 
in  esse  at  the  time  of  the  sale,  and  which  the  purchaser  has  the 
opportunity  of  inspecting,  the  law  does  not  imply  a  warranty  as 
to  their  goodness  or  quality.  The  maxim  is  caveat  emptor,  and 
no  liability  in  general  exists,  in  regard  to  bad  quality  or  defects, 
unless  there  be  a  special  warranty  or  fraud  (z).  Thus,  although 
a  sound  price  (as  it  is  termed)  be  given  for  a  horse,  there  is  no 
implied  promise  or  warranty  that  it  is  sound  (a).  Nor  is  there 
any  implied  warranty  upon  the  exchange  of  goods.  Therefore, 
where  a  customer  who  had  bought  a  quantity  of  Burgundy 
of  excellent  quality  from  a  wine  merchant,  some  time  after  pro- 
cured him  to  exchange  a  portion  of  it  for  other  wine ;  Lord 
Ellenboroughheld,  that  although  the  Burgundy,  when  exchanged, 


(u)  9  Com.  45 1,  cites  Cro.  Jac.  474 ; 
]  Rol.  Ab.  90,  L.  5.  In  these  cases 
there  were  affirmations  by  the  vendor 
that  he  was  owner. 

(x)  3Com.  166. 

(y)  However,  in  Robinson  ▼.  An- 
derton,  Peake  R-  94,  the  vendee  of  fix- 
tures recovered  the  price  from  the  ven- 
dor as  money  had  and  received ;  the 
fixtures  belonging  to  the  landlord,  (a 
third  person) ;  although  there  was  no 


fraud  on  the  part  of  the  defendant, 
(the  vendor,)  and  he  had  himself  be- 
fore bought  and  paid  for  the  fixtures 
as  tenant's  fixtures. 

{z)  Stuart  V.  Wilkim,  Dougl.  20; 
Farkimon  v.  Lee,  2  East,  314.  And 
see  the  case  of  Jonet  v.  Bright,  5  Bing. 
533 ;  3  M.  &  P.  155,  S.  C. 

(tt)  La  Neuville  v.  Noune,  3  Camp. 
351. 
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had  become  sour^  the  wine  merchant  was  without  remedy,  there 
having  been  no  fraud  or  express  warranty  (a). 

Parkinson  v.  Lee  {b )  is  considered  a  leading  authority  upon 
this  subject.  It  was  an  action  of  assumpsit  upon  an  alleged 
warranty,  that  hops  sold  by  the  defendant  to  the  plaintiff  were 
good,  sound,  and  merchantable.  The  hops  were  sold  by  sample, 
with  a  warranty  that  the  bulk  answered  the  sample,  but  there 
was  no  other  warranty.  There  was  a  latent  defect  in  the  hops, 
not  known  to  the  vendor ;  and  the  Court  held  that  he  was  not 
liable,  although  the  hops  were  not  merchantable,  for  no  promise 
to  that  effect  was  to  be  implied.  It  is  observable  that  this  was 
the  case  of  a  sale  by  sample,  and  the  defendant's  engagement 
was  fulfilled,  as  the  goods  corresponded  with  the  sample. 

A  promise  or  warranty,  that  the  goods  to  be  delivered  shall 
be  of  a  merchantable  quality,  of  the  kind  ordered,  is  implied, 
where  the  vendee  had  not,  before  or  at  the  time  of  the  sale,  a 
sufficient  and  reasonable  opportunity  of  inspecting  them ;  and 
there  are  no  circumstances  (as  the  smallness  of  the  price,  &c.,) 
to  negative  the  presumption  that  goods  of  that  description  were 
meant  to  be  bought.  On  the  sale  of  a  quantity  oF  '^  waste  silk,'* 
then  on  its  passage  from  the  Continent,  it  was  proved  that  the 
silk  was  not  of  a  quality  saleable  under  the  denomination  of 
waste  silk  ;  a  fact  which  appeared  on  an  examination  of  the  silk 
when  it  reached  the  plaintiff.  And  Lord  Ellenborough  said,  **  I 
am  of  opinion,  that,  under  such  circumstances,  the  purchaser  has 
a  right  to  expect  a  saleable  article,  answering  the  description  in 
the  contract.  Without  any  particular  warranty,  this  is  an  im- 
plied term  in  every  such  contract.  Where  there  is  no  opportu- 
nity  to  inspect  the  commodity,  the  maxim  of  caveat  emptor  does 
not  apply.  He  cannot,  without  a  warranty,  insist  that  it  shall  be 
of  Kny  particular  quality  or  fineness ;  but  it  shall  be  considered 
that  both  parties  intended  that  it  should  be  saleable  in  the  mar^ 
ket  under  the  denomination  mentioned  in  the  contract  between 
them  (c)." 

In  the  case  of  manufactured  goods  ordered  and  supplied y^r  a 


(a)  La  Neuville  v.  Nourse,  3  Camp,  sample  shewn,  there  can  be  no  im- 
351.  plication  of  any  warranty  besides  that 

(b)  2  East,  314.  But,  perhaps,  this  so  given.  Expressio  unius  est  exclusio 
is  not  an  authority  in  itself,  in  refer-  alterius.  And  see  per  Tindal,  C.  J., 
ence  to  the  facts,  beyond  the  position  Budd  v.  Fairmaner,  8  Bing.  52 ;  1  M. 
that  if  there  be  only  a  warranty  that  &  Scott,  74,  S.  C. 

goods  correspond   in   quality  with  a         (r)  Gcrrfmer  v.  Grey,  4  Camp.  144. 


WARRANTY  ON  THE  SALE  OF  GOODS.  451 

particular  purpose^  there  is,  it  appears,  an  implied  warranty  that 
they  are  reasonably  fit  and  pnper  for  the  purpose;  although  at 
the  time  of  the  sale  the  purchaser  had  an  opportunity  of  inspect- 
ing the  goods.  This  doctrine  was  advanced  by  the  Court  in 
Jones  V.  Bright  {d) ;  although  there  seems  to  have  been  in  that 
case  sufficient  evidence  of  an  express  warranty,  so  that  it  was 
unnecessary  to  consider  the  general  question.  It  was  the  case  of 
a  purchase  of  copper,  ordered  by  the  plaintiff  of  the  defendant, 
for  sheathing  his  vessel,  and  supplied  by  the  defendant  with 
knowledge  of  the  purpose  for  which  it  was  bought.  The  defend- 
ant  was  the  manufacturer  of  the  copper,  which  was  inspected 
by  the  plaintiff  at  the  time  of  the  sale.  The  copper  turned  out 
on  trial  to  be  defective  for  the  purpose  of  sheathing ;  but  no 
fraud  was  imputed  to  the  defendant.  The  Court  held  he  was 
liable  on  a  count  adapted  to  these  facts,  upon  an  implied  war- 
ranty. The  Chief  Justice  (Best)  drew  a  distinction  between  the 
sale  of  a  horse,  or  goods  which  are  the  production  of  nature,  (as 
hops,  &c.,}  and  the  sale  of  manufactured  goods.  In  the  former 
case,  he  considered,  that  as  latent  defects  could  not  be  guarded 
against,  and  might  be  unknown,  there  was  justly  no  implication 
of  warranty ;  aliter  in  the  instance  of  manufactured  articles. 
Mr.  Justice  Park  relied  on  the  distinction  between  the  manu- 
facturer of  an  article,  and  the  mere  seller.  However,  in  Laing 
V.  Fidgeon  {e\  which  was  relied  upon  by  the  Chief  Justice,  and 
Parkf  J.,  in  Jones  v.  Bright^  it  is  observable,  that  it  did  not 
appear  that  the  defendant  himself  was  the  manufacturer  of  the 
goods  sold  by  him.  It  was  an  action  on  a  warranty,  that  sad- 
dles ordered  for  exportation  were  of  a  good  and  merchantable 
quality ;  and  the  Court  held  such  warranty  was  to  be  implied. 

In  Gray  v.  Cox  (/),  Abbott^  C.  J.,  observed,  **  that  on  the 
trial,  it  occurred  to  him,  that  if  a  person  sold  a  commodity /or  a 
particular  purpose^  he  must  be  understood  to  warrant  it  reason-- 
ably  fit  and  proper  for  such  purpose  ;  and  that  he  was  strongly 
inclined  to  adhere  to  that  opinion,  but  some  of  his  learned  bro- 
$ 

(d)  5  Bing.  533 ;  3  M.  &  P.  155,  special  count  charging,  not  the  war- 

S.  C. ;  Bluett  v.  Osborne,  1   Stark.  R.  ranty  that  the  goods  should  correspond 

384.     See  observations  of  Lord  Abin-  with  the   sample,  but  a  general  pro- 

ger,  C.  B.  in  Chanter  v.  Hopkins,  4  M.  mise  that  they  were  good  and  mer- 

&  W.  404.  chantable. 

(c)  4  Camp.  169;  6  Taunt.  108,  S.  (/)  1  C.  &  P.  184;  4  B.  &  C.  115; 

C.    This  also  was  a  sale  by  sample,  and  6  D.  &  R.  208,  S.  C. 
but  the  general  question  arose  on  a 

qg2 
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thers  thought  differently."  In  that  case  the  point  did  not  how- 
ever exactly  arise.  It  was  an  action  by  the  vendee  of  sheathing 
copper.  There  was  no  express  warranty  or  fraud.  A  fair  mar- 
ket price  was  given.  The  article  was  copper  sheathing,  but  was 
defective,  and  not  fit  for  the  purpose  for  which  it  was  bought ; 
but  the  plaintiff  had  an  opportunity  of  inspecting  it,  and  the 
defect  could  not  be  discovered  until  the  copper  was  used.  The 
plaintiff,  instead  of  declaring  on  an  implied  warranty  that  the 
copper  should  be  reasonably  fit  for  the  purpose  to  which  the 
vendor  knew  it  was  to  be  applied,  declared  upon  a  warranty,  that 
it  should  be  of  a  *'  good,  sound,  substantial  and  serviceable 
quality,"  which  the  Court  held  to  be  at  all  events  inapplicable  to 
the  circumstances. 

But  if  an  order  be  given  for  a  specific  and  defined  thmg, 
though  that  order  is  accompanied  with  an  intimation  that  the 
thing  is  to  be  used  for  a  particular  purpose,  which  the  buyer 
believes  it  will  answer,  the  manufacturer  performs  his  contract 
by  supplying  that  specific  article,  and  there  is  not  any  implied 
warranty  that  it  shall  answer  such  purpose  <^). 

Where  a  publican  agrees  with  a  brewer  to  take  all  bis  beer  of 
him,  the  brewer  is  bound  to  supply  him  with  beer  of  a  fair  mer- 
chantable and  wholesome  quality  (A).  It  seems,  that  in  ecmtracts 
for  provisums,  there  is  always  an  implied  warranty  that  they  are 
wholesome  (t). 

What  amounts  to  aWarranty,  and  of  collateral  Representations. 
*— The  maxim,  caveat  emptor,  is  so  strictly  construed,  that  it  has 
given  rise  to  the  adoption  in  our  law  of  a  principle  of  the  civil 
law ; — simplex  commendatio  non  ohligat ;  a  simple  commendation 
of  the  goods  by  the  vendor,  as  to  their  quality  or  fitness,  does 
not  necessarily  amount  to  a  warranty :  it  must  be  mutually  un- 
derstood to  have  been  such,  or  it  will  not  form  part  of  the  con- 
tract (%).    And,  in  many  instances,  the  positive  representaticHi 


(g)  Chanter  v.  Hopkins,  4  M.  &  "W. 
399. 

(A)  Holcombe  v.  Hewson,  2  Camp. 
39 1 ;  Cooper  v.  TmbUl,  3  id,  286. 

(i)  3  Bla.  C.  166. 

(A)  Chandler  v.  Lopm,  Cro.  Jac.  4 ; 
Rol.  Ab.  101  ;  Sugd.  V.  &  P.  8th  ed. 
3 ;  Pickering  v.  Dowson^  4  Taunt.  779  ; 
Pasleff  V.  Freeman^  S  T.  R.  57,  58,  per 
Buller.  J. ;  and  see  particularly  Vernon 
V.  Keys,  12  East,  632 ;  4  Taunt.  488 ; 
anfe,  416,  417.   Action  on  a  warranty, 


that  goods  were  ^t  for  the  China  mar- 
ket. The  only  proof  was  a  letter 
written  by  the  plaintiff  to  the  defen- 
dant, holding  out  that  he  had  goods 
fit  for  the  China  market,  which  he 
offered  to  sell  cheap.  Lord  Ellenbo- 
rough  held,  that  such  a  letter  did  not 
amount  to  a  warranty,  but  was  merely 
an  invitation  to  custom ;  it  not  refer- 
ring to  the  specific  goods  which  the 
plaintiff  afterwards  bought.  Amott  v. 
JIvghes,  N.  P.,  July  10,  1812,  MS. 
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of  the  seller  is  not,  from  the  nature  of  the  case^  to  be  regarded 
as  a  warranty^  but  merely  as  an  expression  of  his  belief  and 
opinion  on  a  matter  of  which  he  could  have  no  certain  know- 
ledge^  and  on  which  the  purchaser  was  equally  capable  of  form- 
ing an  opinion.  Thus,  where  the  defendant^  not  knowing  the 
age  of  a  horse^  but  having  a  written  pedigree  which  he  received 
with  him,  sold  him  as  a  horse  of  the  age  stated  in  the  pedigree^ 
at  the  same  time  stating^  that  it  was  his  only  source  of  informa- 
tion ;  Lord  Kenyan  held  that  this  was  no  warranty  (/).  In  the 
case  of  a  purchase  of  pictures,  which,  in  the  catalogue  of  sale, 
are  represented  to  be  the  work  of  deceased  eminent  artists,  it  is  a 
question  for  the  jury  whether  the  name  of  an  artist  has  been  used 
merely  as  a  matter  of  description  or  intimation  of  opinion,  and  it 
18  competent  to  the  jury  to  find  that  the  words  used  did  or  did 
not  amount  to  a  warranty  (m). 

A  horse  was  sold  under  the  following  written  warranty :  *^  To 
be  sold,  a  horse,  five  years  old  ;  has  been  constantly  driven  in 
the  plough — ^warranted.'*  It  was  held,  that  the  warranty  applied 
to  soundness  only  (n).  So,  where  the  contract  was  in  these  words, 
*'  Received  of  Mr.  J8. 102.  for  a  grey  four-year-old  colt,  warranted 
sound  in  every  respect,'*  the  Court  were  of  opinion,  that  the  war- 
ranty was  confined  to  the  soundness  of  the  pony,  and  that  the 
part  of  the  receipt  which  referred  to  its  age  was  mere  matter  of 
description,  by  which  the  seller  was  not  bound,  unless  it  ap- 
peared that  he  gave  a  wilfully  false  description.  "  What  a  party 
warranted,"  said  the  Court,  "  he  was  bound  by,  whether  he  was 
mistaken  or  not,  but  it  was  otherwise  with  respect  to  mere  de- 
scription or  representation  (o). 

On  the  sale  of  a  cargo  of  ^'good  merchantable  oil,''  consisting 
of "  L.  R.  240  casks,"  the  warranty  would  extend  only  to  the 
oil,  that  being  the  8ubject<*matter  of  the  contract,  the  rest  being 
mere  matter  of  description,  and  the  contract  would  be  binding  on 


(I)  Dunhp  V.  Waugh,  Peake's  Rep. 
123 ;  see  also  Geddet  v.  Pennington,  5 
Dow.  164. 

(m)  Jendwine  v.  Siade,  %  £sp.  572 ; 
Lome  v.  Tucker,  4  C.  &  P.  15;  Be 
Lewhanberty  v.  Buchanan,  5  C.  &  P. 
343 ;  Power  t.  Barham,  4  Ad.  &  £. 
473 ;  6  Nev.  &  Man.  62 ;  7  C.  &  P. 
356,  S.  C.    It  should  seem  there  is  less 


reason  for  inferring  a  warranty  where 
the  pictures  are  very  old  than  where 
they  are  the  works  of  comparatively 
modern  artists.     Id. 

(n)  Richardson  v.  Brown,  1  Bing. 
344 ;  8  Moore,  338,  S.  C. 

(o)  Budd  V.  Fairmaner,  C.  P.,  M.  T., 
1831,  MS. ;  5  C.  &  P.  78;  1  Moo.  & 
Sc.  78 ;  8  fiiog.  48,  S.  C. 
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the  vendee,  though  the  casks  in  which  the  oil  was  contained 
were  not  merchantable  (/>). 

It  is,  however,  clear,  that  no  particular  form  of  words  is  ne- 
cessary to  constitute  a  warranty :  the  word  warrant  need  not  be 
used  {q).  A  bare  representation  or  assertion  during  the  treaty  for 
the  sale  as  to  the  quality  of  the  goods  may  amount  to  a  warranty,  if 
there  be  nothing  to  negative  that  it  was  understood  by  each  party 
that  there  was  a  warranty.  Thus,  in  Cave  v.  Coleman  (r),  an  as- 
sertion by  the  vendor  of  a  horse,  in  the  course  of  conversation  and 
dealing,  and  before  the  bargain  was  complete,  that  "  the  vendee 
might  depend  upon  it  that  the  horse  was  perfectly  quiet  and^ree 
from  vice,''  was  held  to  be  a  warranty  to  that  effect.  And  the 
representation  of  a  vendor  on  the  sale  of  a  picture  that  it  is  the 
work  of  a  particular  ancient  master,  may  amount  to  a  warranty 
that  it  is  so,  at  least  it  is  for  the  jury  to  say  if  a  warranty  is  in- 
tended {s). 

If  a  person,  at  the  time  of  his  selling  a  horse,  say,  '*  I  never 
warrant,  but  he  is  sound  as  far  as  I  know ;"  assumpsit  lies  if  the 
horse  were  unsound,  and  the  seller  were  aware  of  the  fact(^). 

It  seems  that  the  custom  of  any  particular  trade  may  establish 
an  implied  warranty  between  parties  transacting  business  therein ; 
it  being  presumed,  that  the  dealings  of  the  parties  were  regulated 
by  the  custom,  in  the  absence  of  evidence  to  the  contrary  (u).  In 
an  action  on  the  sale  of  some  sheep,  sold  as  stock,  there  was  evi- 
dence that,  by  the  custom  of  the  trade,  stock  were  understood  to 
be  sheep  that  were  sound.  Heath,  J.,  directed  the  jury  that  this 
amounted  to  an  implied  warranty  that  they  were  sound ;  which 
direction  was  not  questioned  when  the  case  afterwards  came  be- 
fore the  Court  of  King's  Bench  {x).  But  where  there  is  an  ex- 
press warranty,  it  cannot  be  restrained  or  varied  by  the  custom 
of  the  trade.  Thus,  on  a  warranty  of  "  prime  singed  bacon," 
evidence  is  not  admissible  of  a  practice  in  tlie  bacon  trade  to 
receive  bacon  to  a  certain  degree  tainted,  as  prime  singed  bacon ; 
nor  of  a  practice  to  preclude  the  purchaser  from  all  remedy,  if 

(/))  Gower  V.  Dedalzen,  3  Bing.  N.         («)  Ante^  453,  note  (wt). 
C.  717 ;  4  Scott,  463,  S.  C.  (0  Wood  v.  Smithy  4  C  &  P.  45. 

(9)  Jona  V.  Bright,  3  M.  &  P.  173,         («)  See anie,^l. 
per  Best,  C.  J. ;  5  Bing.  533,  S.  C.  (x)  Per  Heath,  J.,  in  Jones  v.  Bow 

(r)  3  M.  &  H.  2 ;  Wood  ▼.  Smith,  4  den,  4  Taunt.  853,  and  see  id.  847 ; 

C.  8c  P.  145.    Admission  by  letter  of  remarked  upon  in  Gray  v.  Cox^  4  B. 

a  representation,  as  to  a  horse's  age,  &  C.  110,  114 ;  6  D.  &  R.  903,  S05, 

&c. ;  Salmon  v.  Ward,  2  C.  &  P.  21 1.  8.  C. ;  see  also  ante,  21. 
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if  he  do  not  discover  and  point  out  the  defect  by  a  certain  day  (y). 
Though  on  a  sale  of  timber  warranted  ''  sound/'  we  have  seen 
that  evidence  is  admissible  to  show  that  by  the  custom  of  trade 
*'  sound"  means  soundness  after  making  a  fair  allowance  for  un- 
sound parts  (z). 

The  description  of  goods^  as  being  of  a  particular  kind^  in  an 
advertisement  or  particular  of  sale^  may  amount  to  a  warranty 
that  the  goods  answer  such  description.  As  where  a  ship  was 
advertised  as  '*  copper  fastened/'  it  was  held,  that  this  was  a 
wan'anty  that  she  was  so  according  to  the  understanding  of  the 
trade ;  although  the  vendee  had  an  opportunity  of  examining  the 
vessel  (a).  And  the  description  of  an  intended  work  or  publica- 
tion, (as  a  book  or  map,)  in  a  book  of  subscriptions,  or  prospectus, 
amounts  to  an  undertaking  that  the  work  shall  be  conformable  to 
the  account  so  given  of  it  (b).  And  where  upon  a  sale  of  pictures, 
the  vendor  delivered  to  the  vendee  a  bill  of  parcels  of  ''  4  Pic- 
tures, Views  in  Venice,  Canaletti,  £160,"  it  was  held  that  a  jury 
might  infer  therefrom  a  warranty  that  the  pictures  were  the  pro- 
duction of  that  artist  (c). 

A  sale  of  goods  by  sample,  is,  in  effect,  a  sale  by  warranty  (d) : 
but  if  there  be  sale  notes,  or  any  other  written  agreement,  not 
alluding  to  the  sample,  there  is  no  sale  by  sample ;  either  be- 
cause the  parties  are  presumed  to  abandon  the  sample  as  the  cri- 
terion of  the  quality  of  the  goods,  or,  for  the  more  technical 
reason,  that  no  parol  evidence  can  be  received  to  add  to  or  vary 
a  written  agreement  («).  Therefore  the  vendee  cannot  vacate  the 
contract  if  the  goods  are  conformable  to  the  written  warranty, 
although  they  differ  from  a  sample  shown  to  him  at  the  time  of 
the  sale(/).    But  an  action  lies  on  a  written  warranty,  if  the 


(y)  Teat$  v.  Pimy  1  Holt,  N.  P.  C, 
95 ;  6  TauDt.  446,  S.  C  ;  ante,  100. 

(z)  Woodhoute  v.  Swijfi,  7  C.  &  P. 
310. 

(a)  Shepherd  v.  Kain,  5  6.  &  Aid. 
240.  A  wananty  in  a  policy  that  a 
ship  is  American^  meaoB  that  she  is  the 
property  of  an  American,  not  that  she 
18  American  built;  WiUon  v.  Bach- 
houte,  Peake's  Addl.  C.  119.  So  a 
warranty  on  the  sale  of  Scotch  pork, 
that  the  pork  should  be  Scott  &  Co.'s, 
is  a  warranty  that  it  was  pork  manu- 
factured by  Scott  and  Co. ;  Powell  v. 


Horton,  2  Bing.  N.  C.  668 ;  3  Scott, 
110,  S.  C;  ante,  82. 

(6)  Paton  V.  Duncan,  3  C.  &  P. 
333 ;  Teetdale  v.  Anderson,  4  C.  &  P. 
198. 

(c)  Power  V.  Barham,  6  Ne7.  &  M. 
62 ;  7  C.  &  P.  356 ;  1  Harr.  &  W. 
683,  S.  C. ;  ante,  453,  note,  (tn). 

{d)  Parkinson  v.  Lee,  3  East,  314 ; 
ante,  450 ;  Parker  v.  Palmer,  4  B.  & 
Aid.  387. 

(e^^Ante,  108. 

( / )  Meyer  v.  Everth,  4  Camp.  22, 
145. 


456 


WARRANTY  OK  THB  SALE  OF  GOODS. 


goods  do  not  answer  the  description  therein-mentioned^  although 
they  accord  with  a  sample  shown  when  they  were  bought  {g). 

Where  there  is  an  express  written  (or^  it  seems,  ▼erbal,)  war«> 
ranty,  the  vendee  is  not  at  liberty  to  avail  himself,  in  addition 
thereto,  of  any  representations  not  embodied  in  the  contract^  and 
made  by  the  vendor  without  fraud  (A).  Though  on  a  sale  of  a 
horse  at  a  repository  for  the  sale  of  horses,  certam  rules  painted 
on  a  board  affixed  to  the  walls  of  the  repository, ''  that  a  warranty 
of  soundness  there  given  should  remain  in  force  till  IS  on  the 
day  after  the  completion  of  the  sale,  and  that  the  seller's  respon* 
sibility  should  then  terminate,  unless  a  notice  and  surgeon's  cer- 
tificate of  unsoundness  were  then  given,"  may  be  connected  with 
and  become  part  of  the  contract  of  sale,  there  being  evidence  that 
such  rules  had  come  to  the  purchaser's  notice  at  the  time  of  the 
8ale(t).  So  the  printed  conditions  of  sale  pasted  in  front  of 
the  auctioneer's  box  on  a  sale  by  auction,  form  a  part  of  the  terms 
of  the  contract  of  sale  (i). 

A  general  warranty  will  not  extend  to  defects  that  are  plain 
and  obvious  to  the  senses  of  the  purchaser,  and  require  no  skill 
to  detect  them :  as  if  a  horse  be  warranted  perfect,  and  want  an 
ear  or  a  tail,  8lc.  (/) ;  or  be  of  so  bad  a  shape  as  even  to  render  it 
incapable  of  working  (m).  But  if,  on  the  sale  of  a  horse,  the 
seller  agree  to  deliver  it  sound  and  free  from  blemish,  at  the  ex*- 
pi  ration  of  a  specified  period,  the  warranty  is  broken  by  a  fault 
in  the  horse  when  delivered,  although  such  defect  existed  and 
was  patent  or  obvious  at  the  time  of  the  sale  (n).  And  as  some 
splints  cause  lameness,  and  others  do  not,  a  splint  is  not  one  of 
those  patent  defects  against  which  a  general  warranty  is  inope^ 
rative ;  and  the  defendant  having  warranted  a  horse  sound  (U  the 
time  of  the  contract^  and  the  horse  having  afterwards  become 
lame  from  the  effects  of  a  splint,  visible  when  the  horse  was 
bought,  it  was  held  that  the  warranty  was  broken  (o).      And 


(g)  l)fe  V.  Fynmore,  3  Camp.  462. 

(A)  Pickering  v.  DowsoUf  4  Taunt. 
779, 786  ;  Kain  v.Old,  S  B.  & C.  634 ; 
4  D.  &  R.  61,  S.  C. ;  antCy  108  ;  Jories 
V.  Bright,  3  M.  &  P.  173,  per  Best, 
C.  J. ;  5  Bin^.  533,  S.  C. ;  and  see 
Freeman  v.  Bakery  5  B.  &  Ad.  797. 
As  io  fraudulent  representations  in  ge- 
neral ;  BobelL  v.  Stevens,  S  B.  &  C. 
623 ;  5  D.  &  R.  490,  S.  C. ;  seepo9t, 

(i)  Bytoater  v.  Richardson,  1  Ad.  & 
£.  508. 


(k)  Mesnard  v.  Aldridge,  3  Esp.  N. 
P.  C.  271. 

(/)  9  B!a.  C.  165,  166;  Finch  L. 
189  ;  Butterfdld  v.  Burroughs,  1  Salk. 
Sll ;  Southeme  v.  Howe,  2  Hoi.  R.  5. 

(m)  Dickinson  v.  Follett,  1  M.  & 
Rob.  299.    Bat  see  post,  464. 

(n)  Kain  v.  Lidding  S  Bing.  183 ; 
9  Moo.  356. 

(o)  Mitrgetson  v.  Wright,  8  Bing* 
454;  1  Moor  &  S.  692,  S.  C;  7  Bing. 
603,  ;  5M.  &P.  606,S.  C. 


WARRANTY  ON  THB  SALE  OF  GOODS.  457 

bone  spavin  in  the  hock  is  unsoundness  in  a  horse  and  a  breach 
of  a  warranty  of  soundness,  whether  it  produces  lameness  ap- 
parent at  the  time  of  the  warranty  or  not,  and  though  it  may* 
not  produce  lameness  for  years  after (p). 

Sale  *'  mtk  all  Faidtsr-^li  appears  to  be  now  settled,  that,  if 
goods  are  sold  expressly  ''  with  all  faults,"  the  seller  is  not  liable 
to  an  action  in  respect  of  latent  defects,  although  he  was  aware 
of  their  existence,  without  disclosing  them  to  the  vendee ;  unless 
some  artifice  or  fraud  were  practised  to  prevent  the  latter  from 
discovering  such  defects  {q).  But  though  a  sale  be  '^  with  all 
faults,**  the  vendor  is  liable  on  an  express  warranty  against  any 
particular  defect.  Thus,  where  an  advertisement  for  the  sale  of 
a  ship  described  her  as  '*  a  copper-fastened  vessel,''  adding, ''  that 
the  vessel  was  to  be  taken  with  all  faults,  without  any  allowance 
for  any  defects  whatsoever  ;'*  and  it  appeared  that  she  was  only 
partially  copper-fastened ;  it  was  held  that  the  vendor  was  liable(r). 
But  in  Freeman  v.  Baker  {s),  it  appeared  that  the  owners  of  a  ship 
circulated  advertisements  of  sale,  beginning  with  a  description  of 
the  ship,  which  stated  her  to  be  '* copper-fastened"  after  which 
was  a  notice  that  the  hull,  masts,  yards  and  rigging  were  to  be 
taken  with  all  faults,  and  under  this  was  printed  the  word  ^'  In- 
ventory," which  was  followed  by  a  list  of  the  ship's  stores  and 
tackle,  and  there  was  then  a  further  announcement  that  the 
vessel  and  her  stores  were  to  be  taken  with  all  faults^  and  tcith^ 
cut  allowance  for  weight,  lengthy  quality ,  qudntityt  ^  ony  defect 
whatever.  The  owners  afterwards  executed  a  written  contract 
of  sale,  not  stating  the  vessel  to  be  copper-fastened,  but  con- 
taining this  clause: — ''  On  payment  of  the  purchase-money,  the 
said  brig,  with  what  belongs  to  her,  shall  be  delivered  according 
to  the  inventory  which  hath  been  exhibited ;  but  the  said  inven*- 
tory  shall  be  made  good  as  to  quantity  only,  and  the  said  brig, 
together  with  her  stores,  shall  be  taken  with  all  faults  in  the 
condition  they  now  lie,  without  any  allowance  for  weight,  length, 
quality,  or  any  defect  whatsoever ;"  and  it  was  held,  assuming  that 


{p)  Wdtton  V.  Dtntoik,  7  Car.  &  P.  and  defects,  &c.,  see  Earfy  v.  Garrett, 

85.  4  Man.  &  Ry.  687 ;  9  B.  &  Cr.  998. 

(g)  Baglekoie  y.  Wartttn^  3  Camp.  (r)  Shepherd  V.  Kain^  5  B.  &  Aid. 

154;    Schnader  ▼.  Reethy    id.  506;  240,  ante,  455;  Fletcher  v.  B&wther, 

Pickering  v.  Dowtm,  4  TlLunt.  779,  9  Stark.  II.  561. 

785 ;  9ed  vide  Mdti»h  v.  Motteus,  (s)  Freeman  ▼.  haher,  5  B.  &  Ad.' 

Peak  R.  115.    As  to  the  sale  of  a  797;  S  Ner.  &  M.  446;  5  Carr.  6t  P. 

term  of  years  in  land,  with  all  faults  475. 
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the  advertisements  could  by  words  of  reference  be  incorporated 
with  the  contract  of  sale^  that  the  word  inventory  in  the  contract 
referred  only  to  the  list  of  stores,  inc.,  and  not  to  the  prior  part 
of  the  advertisement,  and  therefore  that  on  the  two  documents 
taken  together  no  warranty  appeared  that  the  ship  was  copper- 
fiistened. 

Warranty  against  future  Defects. — It  is  laid  down  by  Sir 
William  JBlackstone  (t),  that  *'a  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty  made,  and  not  to 
things  infuturoy  as  that  a  horse  is  sound  at  the  time  of  sale,  and 
not  that  he  mil  be  so  two  years  hence."  It  is,  however,  difficult 
to  assign  a  valid  reason  for  the  doctrine,  that  a  party  cannot 
upon  good  consideration,  impose  upon  himself  this  prospective 
responsibility.  And  in  Eden  v.  Parkinson  (u).  Lord  Mansfield 
said,  '^  there  was  no  doubt  but  you  may  warrant  a  future  event.'* 

Warranty^  when  made* — The  warranty  must  be  made  during 
the  treaty,  or  at  the  time  of  the  sale,  or,  at  least,  before  the  per- 
formance of  the  substantial  terms  thereof.  A  warranty  after  the 
sale  was  complete,  or  the  contract  was  performed,  would  seem 
to  be  ineffectual,  for  want  of  consideration  (x). 

Rights  and  Liabilities  of  the  Parties. — It  is  not  necessary  to 
offer  to  return  the  goods  previously  to  an  action  for  the  breach 
of  an  express  warranty,  or  at  any  other  time  (y) ;  nor  does  the 
omission  to  complain  bar  the  action  (2).  The  purchaser  may 
resell,  and  declare  specially  for  the  loss  or  difference  (a),  but  not 
for  the  mere  loss  of  a  good  bargain  (b) ;  nor  is  there  any  occa- 
sion even  to  give  notice  of  the  breach  of  warranty  to  the  seller  (c) ; 
but  the  not  giving  such  notice  will  be  a  strong  presumption 
against  the  buyer  that  the  goods,  at  the  time  of  the  sale,  had  not 
the  defect  complained  of,  and  will  make  the  proof  on  his  part 
much  more  difficult  {d).  If  there  has  been  no  offer  to  return  the 
goods,  the  measure  of  damages  is  merely  the  difference  between 


msBla.  C.  166. 

[u)  Dougl.  735.  And  see  Liddard 
V.  Kain,  2  Bing.  183. 

(jT^  Ante,  61  to  64.  And  yet  it  is 
usual  to  declare  that  in  consideration 
plaintiff  had  at  the  request  of  the  de- 
fendant bought,  &c.,  defendant  pro- 
mised soundness,  &c. 

(y)  Fielder  v.  Starkin,  1  H.  Bla.  17 ; 
Buchanan  v.  Pamshaw,  2  T.  R.  745 ; 
Fotdton  Y.  Lattimore,  9  B.  &  C.  259. 

(a)  Paiteshall  v.  Franter,  4  Nev.  & 


Man.  649;  3  Ad.  &  £.  103;  1  Harr. 
&  W.  178,  S.  C. 

(a)  Maclean  v.  Dunn,  1  M*  &  P* 
761  ;  4  Bing.  722,  S.  C. 

(6)  Clare  v.  Mm/nard,  1  N.  &  P. 
701;  7C.  &P.  241,  S.C. 

(c)  Suprd,  note  (a). 

(d)  Per  Lord  Loughborough,  C.  J. 
Fielder  v.  Starkin,  1  H.  Bia.  19; 
PouUon  V.  Lattimore,  4  Man.  &  Ry. 
208 ;  9  B.  &  C.  259. 
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the  sum  given  and  the  real  value,  although  there  has  been  no 
resale  by  the  vendee  {e).  But  where  notice  of  the  unsoundness 
has  been  given  to  the  vendor,  the  vendee  may,  after  reselling, 
recover  for  the  keep  of  the  horse  for  a  reasonable  time  (/)•  And 
if  the  warranty  be  coupled  with  an  express  undertaking  to  take 
back  the  goods,  and  return  the  money,  if,  an  trial,  the  goods 
should  be  found  defective,  the  buyer  must,  in  such  case,  return 
the  article  as  soon  as  he  discovers  its  faults,  or  within  a  reason- 
able time  afterwards,  in  order  to  maintain  an  action  on  the  war- 
ranty ;  unless  he  has  been  induced  to  prolong  the  trial  by  any 
subsequent  misrepresentation  of  the  seller  (g). 

Where  an  offer  to  return  is  made  within  a  reasonable  time  by 
the  vendee,  and  the  seller  is  legally  bound  to  take  the  goods 
back,  but  refuses  to  do  so,  they  remain  at  his  risk  (A). 

Where  the  vendor  of  a  warranted  chattel,  whether  it  be  a  spe- 
cific chattel  or  not,  sues  for  the  price  or  value,  it  is  competent  to 
the  purchaser  to  prove  the  breach  of  warranty  in  reduction  of 
the  damages;  although  the  goods  were  sold  at  a  fixed  price,  and 
have  not  been  returned,  or  have  been  resold  by  the  latter  (i). 

In  the  case  of  an  executory  contract  (as  distinguished  from 
the  sale  of  a  specific  chattel),  as  where,  for  instance,  an  article  is 
ordered  from  a  manufacturer,  who  contracts  that  it  shall  be  of  ji^ 
certain  quality,  or  fit  for  a  certain  purpose ;  and  the  article  sent 
as  such  is  never  completely  accepted  by  the  party  ordering  it ; 
the  purchaser  may  return  the  article  as  soon  as  he  detects  its 
deficiency,  and  may  thereby  whoUy  defeat  an  action  for  the  price, 
if  he  have  done  nothing  more,  in  the  interim,  than  was  necessary 
to  give  the  goods  a  fair  trial  (A). 

And  where,  in  assumpsit  for  a  machine  sold  and  delivered,  it 
appeared  that  the  machine  was  manufactured  by  the  plaintiff  for 
the  defendant,  under  a  contract  that  if  it  did  not  work,  nothing 
should  be  paid  for  it,  that  it  could  not  be  made  to  work,  and 


(e)  Catwell  y.  Coare,  1  Taunt.  566 ; 
2  Camp.  82,  S.  C. ;  Germame  v.  Bur- 
ton, 3  Stark.  R.  39. 

(/)  Cheiterman  v.  Lamhy  4  Nev.  & 
M.  195;  2  Ad.  &  £.  139 ;  pott,  467. 

(g)  Adamy.  Richards,  2  H.  Bla.  573. 

(A)  O'Kellv.  Smith,  1  Stark.  R.  107. 

(t)  Cormack  y.  Gillis,  cited  7  East, 
480;  King  v.  Boston,  id.  481,  n.; 
Germaine  v.  Bwton,  3  Stark.  R,  32 ; 
Basten  v.  Butter,  7  East,  480.    And 


see  particularly  Street  ▼.  Blay,  2  B.  & 
Ad.  456 ;  Allen  y.  Cameron,  1  C.  & 
M.  8S2 ;  3  Tyr.  907,  S.  C;  Cht^  v. 
Hicks,  2  C.  &  M.  214;  4  Tyr.  43, 
S.  C.  Per  Parke,  B.,  Cousins  y.  Pad- 
don,  2  C,  M.  &  R.  552 ;  Grounsell  y. 
Lamb,  1  M.  &  W.  352. 

(k)  Street  y.  Blay,  2  B.  &  Ad.  463, 
per  Lord  Tenterden,  C.  J. ;  which  is  a 
question  for  the  jury,  Jordan  y.  Nor- 
ton, 4  M.  &  W.  160. 
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that  it  waa  ti$ele88  to  the  defendant ;  it  was  held  that  although 
it  was  not  proved  that  the  machine  had  been  returned  to  the 
plaintiff^  he  was  not  entitled  to  any  damages  on  the  quantum 
valebant^  without  showing  some  new  implied  contract,  arising 
from  the  defendant's  dealing  witli  the  goods  (Z). 

In  Poulton  V.  LcUtimare  (m),  which  was  an  action  for  the  price 
of  cinqfoin  seed^  it  appeared  that  the  vendor  (the  plaintiflT)  had 
warranted  it  good  new  growing  seed.  Soon  after  the  sale,  the 
defendant  was  told  by  a  skilful  person  that  it  did  not  correspond 
with  the  warranty ;  but  the  defendant  did  not  communicate  this 
to  the  plaintiff,  or  return  the  seed ;  on  the  contrary,  he  sowed 
part,  and  sold  the  residue  to  two  persons.  The  seed  would  not 
grow,  and  was  unproductive ;  and  the  persons  to  whom  the  de- 
fendant sold  part  did  not  pay  him,  and  declared  they  never 
would.  It  was  held,  that  the  breach  of  warranty  might  be  shown 
as  an  answer  to  the  action.  The  court  held,  that  from  the  na- 
ture of  the  articles  and  of  the  warranty,  the  buyer  was  entitled 
to  try  the  seed,  by  sowing  it ;  and  that  as  no  advantage  had  ac- 
crued from  the  seed,  the  plaintiff  could  not  recover  any  part  of 
the  price. 

But  where  the  contract  of  sale  and  warranty  has  reference  to 
a  specific  chattel  in  esse,  and  seen  by  the  purchaser  at  the  time 
of  the  sale  (as  a  horse,  &c.,)  and  the  purchaser  has  accepted  (it) 
the  article  (even  though  he  accepted  it  before  he  discovered  the 
breach  of  warranty),  it  seems  that  he  cannot  effectually  tender 
back  or  return  the  goods,  so  as  to  obtain  a  defence  to  an  action 
for  the  price,  the  vendor  refusing  to  take  back  the  chattel.  In 
Street  v.  Blay  (o).  Lord  Tenterden  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  said,  ^*  It  is  not  necessary  to  decide,  whether 
in  any  case  the  purchaser  of  a  specific  chattel,  who,  having  had 
an  opportunity  of  exercising  his  judgment  upon  it,  has  bought  it 
vnth  a  warranty  that  it  is  of  any  particular  quality  or  description, 
and  actually  accepted  and  received  it  into  his  possession,  can 
afterwards,  upon  discovering  that  the  warranty  has  not  been  com- 
plied with,  of  his  own  will  only,  without  the  concurrence  of  the 
other  contracting  party,  •  return  the  chattel  to  the  vendor,  and 
exonerate  himself  from  the  payment  of  the  price,  on  the  ground 

(/)  GroumeU  v.  Lank,  1  M.  &  W.  (»)  As  to  what  if  an  acceptance, 

852.  see  Jordanr.  Norton,  4  M.  &  W.  156 ; 

(m)  9  B.  &  C.  259;  4  Man.  &  Ry.  ante,  11. 

208.  (fi)  2  B.  &  Ad.  460. 
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that  he  has  never  received  that  article  which  he  stipulated  to 
purchase*  There  is,  indeed*  authority  for  that  position."  [His 
Lordship  referred  to  Lord  JEldon's  dictum,  in  Curtis  v.  Hannay^ 
S  Esp.  R.  83,  and  to  Siarkie  on  Evidence,  1st  ed.  part  iv.  p. 
645.]  '^  It  is,  however,  extremely  difficult,  indeed  impossible,  to 
reconcile  this  doctrine  with  those  cases  in  which  it  has  been  held, 
that  where  the  property  in  the  specific  chattel  has  passed  to  the 
vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the 
breach  of  the  warranty,  to  return  the  article  and  revest  the  pro- 
perty in  the  vendor,  and  recover  the  price  as  money  paid  on  a 
consideration  which  has  failed,  but  must  sue  upon  the  warranty, 
unless  there  has  been  a  condition  in  the  contract  authorizing  the 
return,  or  the  vendor  has  received  back  the  chattel,  or  has  been 
guilty  of  a  fraudy  which  destroys  the  contract  altogeth^  {p). 
If  these  cases  are  rightly  decided,  and  we  think  they  are,  and 
they  certainly  have  been  always  acted  upon,  it  is  clear  that  the 
purchaser  cannot,  by  his  own  act  alone,  unless  in  the  excepted 
eases  before  mentioned,  revest  the  property  in  the  seller,  and  re- 
cover the  price  when  paid,  wk  ihe  ground  of  the  total  failure  of 
•consideration ;  and  it  seems  to  UA\om  that  he  cannot,  by  the 
aame  means,  protect  himself  from  the  payment  of  the  price  on 
the  same  ground."  In  Street  v.  BJay^  the  formal  decision  of 
this  general  question  was  not  absolutely  oecessary,  because  the 
defendant  (the  vendee  of  the  horse  which  had  been  warranted 
sound,  and  who  was  sued  for  the  price,)  had  resold  the  animal; 
and  it  was  held,  that^  on  this  ground,  he  could  not  set  up  the 
breach  of  warranty  as  an  answer  to  the  action,  although  he  had 
repurchased  the  horse  on  its  unsoundness  being  discov-ered,  and 
tendered  it  to  the  plaintiff. 

The  omission  of  the  vendee  either  to  return  the  goods,  or 
oflfer  so  to  do,  within  a  reasonable  time,  or  to  complain  of  the 
breach  of  warranty,  has,  however,  been  held  to  debar  him  from 
a  defence  to  an  action  for  the  price,  even  in  cases  where  an  early 
olyection  to  or  return  of  the  goods  might  afford  him  a  defence, 
or  right  to  reduce  the  price.  Thus,  in  Grimaldi  v.  White  (q), 
the  party  had  agreed  to  purchase,  at  a  stipulated  price,  a  paint- 
ing  which  was  to  be  executed  conformably  to  a  specimen  exhi- 
bited.    On  delivery  it  was  found  to  be  of  inferior  execution,  but 


(p)  See  onUy  458,  potf,  466.  {q)  4  Esp.  R.  95.    See  Baxter  t. 

Butter,  7  East,  479. 
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the  buyer^  though  he  objected^  did  not  return  it ;  and  it  was 
heldj  that  he  could  not,  in  an  action  for  goods  sold,  set  up  the 
inferiority  of  it  to  the  specimen,  because  he  should  have  re- 
turned it,  and  so  have  rescinded  the  contract.  In  Groning  v. 
Mendham  (r),  the  action  was  brought  for  the  price  of  clover 
seed,  Isold  by  sample ;  Lord  EUenborough  held,  that  before  the 
defendant  could  go  into  such  a  defence  he  must  prove  that  he 
gave  notice  of  his  objection  to  the  seller,  and  offered  to  return 
the  seed. 

In  Hopkins  v.  Appleby  («),  the  action  was  for  goods  sold  and 
delivered.  The  defendant,  who  was  a  soap-maker,  bought  of 
the  plaintiff  eight  sarrands  of  Spanish  bariUa^  warranted  to  be 
of  the  best  quality.  Immediately  after  the  arrival  of  the  barilla, 
the  defendant  mixed  the  contents  of  the  eight  sarrands  together, 
and  proceeded  to  use  it  for  the  manufacture  of  soap.  It  ap- 
peared upon  trial,  that  the  barilla  was  of  so  inferior  a  quality 
that  it  required  nearly  double  the  usual  quantity  in  order  to 
complete  the  process  of  soap  making.  He  continued,  neverthe- 
less, to  use  it  without  making  any  complaint ;  and,  in  fact,  made 
no  remonstrance  until  the  whole  of  the  barilla  had  been  con- 
sumed in  eight  successive  boilings.  The  defence  was,  that  the 
barilla  was  not  of  the  quality  stipulated  for,  and  the  defendant 
paid  into  court  as  much  as  he  contended  it  was  really  worth; 
and  it  was  insisted  that,  since  the  article  was  warranted,  he  was 
not  bound  to  return  it  upon  discovering  its  inferiority,  or  even  to 
give  notice  of  the  defect.  But  Lord  Ellenborough  ruled,  that  as 
the  vendee  had  given  no  notice  to  the  vendor  of  any  defect  in  the 
article,  and  had  deprived  him  of  the  means  of  proving  the  value 
of  the  article  by  the  proper  testimony,  the  vendee  could  not  set 
up  the  alleged  defect  of  the  article  as  a  defence  {t).  So  in  Mil- 
ner  v.  Tucker  («),  where  a  party  contracted  to  supply  a  chan- 
delier sufficient  to  light  a  room  of  given  dimensions ;  the  buyer 


(r)  1  Stark.  R.  257.  See  Baxter  y. 
Butter,  7  East,  479.  But  see  Poulton 
V.  Lattimore,  9  B.  &  C.  259;  ante, 
460,  and  observation  of  Bay  ley,  B.  in 
Jllen  V.  Cameron,  1  C.  &  M.  838, 
that  the  authority  of  Groning  y.  Mend- 
ham  may  be  considered  as  shaken  by 
Poulton  V.  Lattimore, 

(j)  1  Stark.  R.  477. 

(t)  But  see  observations  of  Bayley, 
B.,  on  Lord  Ellenborough's  dictuoii 


Allen  V.  Cameron,  1  C.  &  M.  837. 

(m)  1  Car.  &  P.  15 ;  and  see  Perci- 
val  V.  Blake,  2  Car.  &  P.  514,  where 
the  goods  were  kept  two  months  with- 
out objection ;  ana  Cash  v.  Giles,  3 
Car.  &  P.  407,  where  the  goods  (a 
threshing  machine)  were  kept  several 
years  without  complaint,  but  only  used 
twice,  and  were  of  little  or  no  value ; 
and  it  was  held  that  the  vendees  were 
liable  for  the  prices. 
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kept  the  chandelier  for  six  months,  and  then  returned  it ;  it  was 
held,  that  he  was  bound  to  pay  for  it,  although  it  was  not  made 
according  to  the  contract. 

In  Fisher  v.  Samuda  (x)  it  was  held,  that  as  soon  as  the  pur- 
chaser of  goods  discovers  that  they  do  not  answer  the  order  given 
for  them,  he  ought  to  return  them  to  the  vendor,  or  send  him 
notice  to  take  them  ;  and  that  if  he  do  neither,  he  cannot  after- 
wards maintain  an  action  on  the  ground  of  the  article  being  quite 
unfit  for  the  purpose  for  which  it  was  ordered. 

Where  goods  are  sold  by  sample^  there  is  an  undoubted  right 
to  refuse  to  receive  the  goods,  or,  if  received^  to  return  them 
within  a  reasonable  time  allowed  for  the  purpose  of  examination 
and  comparison,  if  they  be  not  agreeable  to  sample  (y) :  bjjj  if 
toe  vendee,  with  (or,  it  seems,  without  (z) )  knowledge  of*the 
discrepancy,  treat  the  goods  as  his  own,  by  exercising  an  act  of 
ownership  over  them,  he  will  be  considered  to  have  accepted  the 
goods,  and  cannot  afterwards  repudiate  the  contract,  so  as  to  be 
able  to  withstand  an  action  for  the  price  ;  although  he  may  still 
sue  for  the  breach  of  contract  This  doctrine  was  established  in 
a  case  (a)  in  which  the  purchaser  (the  defendant),  after  he  had 
ascertained  the  inferiority  of  the  goods  to  the  sample,  put  them 
up  to  sale  at  a  limited  price  and  bought  them  in,  no  bidding 
taking  place.  By  taking  the  chance  of  making  a  profit  by  the 
resale,  the  defendant  deprived  the  vendor  of  the  opportunity  of 
determining  for  himself  whether  or  not  he  would  sufier  the  goods 
to  go  into  the  hands  of  another  buyer  at  the  resale,  for  a  price 
inferior  to  that  which  the  defendant  had  given.  But  we  have 
seen  that,  on  a  warranty  that  seed  would  grow^  the  purchaser 
may  sow  the  seed,  though  informed  by  competent  judges  that  it 
was  worthless^  without  prejudicing  his  right  to  repudiate  the 
contract  in  toto,  on  the  breach  of  warranty  and  utter  uselessness 
of  the  seed  (b). 

On  the  sale  of  goods  by  sample,  the  buyer  has  a  right  to  in- 
spect the  whole  in  bulk,  at  any  proper  and  convenient  time ;  and 
if  the  seller,  refuse  to  show  it,  the  buyer  may  immediately  rescind 
the  contract  (c). 


(x)  1  Camp.  190.  (o)  Parker  ▼.  Palmer,  4  B.  &  Aid. 

( v)  See  per  Tenterden,  C.  J.,  Street     387. 
V.  Blav,  2  B.  &  Ad.  463.  (6)  Ante,  460. 

(z)  *See  id,  456.  (c)  Lorymer  v.  Smilh,  1  B.  &  C.  1 ; 

2  D.  &  R.  33,  S.  C. 
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It  seems  that  if  a  bill  of  exchange  or  promissory  note  has  been 
given  for  goods  warranted  to  be  of  a  good  qualityi  or  of  a  parti- 
cular description,  the  vendee  has  no  defence,  even  pro  tanto,  to 
an  action  upon  the  bill  (though  brought  by  the  vendor),  upon 
the  ground  that  the  goods  are  of  an  inferior  quality  or  descrip- 
tion, they  being  otsotne  value ;  but  that  he  may  defend  the  action 
on  the  bill  in  toto  if  brought  by  the  vendor,  where  there  has 
been  a  total  failure  of  consideration,  in  consequence  of  the  goods 
being  of  no  value,  &c.,  provided  tlie  contract  has  been  repudiated 
by  the  vendee.  The  difference  is  between  an  action  for  the  price 
of  the  goods,  and  an  action  upon  the  secvrity  given  for  them. 
In  the  former  the  partial  fsiilure  of  consideration  will  pro  tanto 
afford  a  defence,  and  the  real  value  may  be  inquired  into ;  aliter 
in  the  case  of  a  bill  or  note  for  the  price,  an  instrument  of  that 
kind  being  in  its  nature  entire ;  and  therefore  the  remedy  in  such 
case  is  by  cross  action,  if  the  defendant  cannot  show  that  nothing 
is  recoverable  {d). 

Proof  of  Bre€u:h  of  Warranty;  the  Pleadings,  ^c. — It  is  ne- 
cessary for  the  plaintiff,  in  an  action  on  a  warranty,  to  prove 
clearly  and  positively  a  substantial  and  not  a  mere  literal  breach 
thereof  (fi).  And  the  inferiority  of  price,  and  the  length  of  time 
the  vendee  kept  the  goods  without  objection,  will  sometimes  be 
evidence  that  the  goods  delivered  are  of  the  sort  he  intended  to 
buy  (/)•  The  defendant's  knowledge  of  the  defect  or  bad  quality 
of  the  goods  need  not  be  proved  {g). 

The  rule  as  to  the  unsoundness  of  a  horse  is  that  if  at  the 
time  of  the  sale  the  horse  has  ajny  disease  which  either  actually 
does  diminish  the  natural  usefulness  of  the  animal  so  as  to  make 
him  less  capable  of  work  of  any  description,  or  which  in  its  or- 
dinary progress  will  diminish  the  natural  usefulness  of  the  ani- 
mal ;  or  if  the  horse  has  either  from  disease  or  accident  under- 
gone any  alteration  of  structure  that  either  actually  does  at  the 
time,  or  in  its  ordinary  .ei9fects  will  diminish  the  natural  useful- 
ness of  the  horse,  such  a  horse  is  unsound  (A) ;  and  therefore  a 


(d)  Morgan  v.  Richardsoriy  1  Cnmp.  ▼.  Brunton,  8  Taunt.  535 ;  2  Moore, 
40,  n.;  Ti^e  v.  Gwynne,  3  Camp.  346;  582,  S.  C. ;  and  see  Mayall  v.  Myt' 
Obbardv.  Beiham,  M.  &  M.483;  Ar-  ford^  1  Nev.  &  P.  73«;  6  Ad.  &  E. 
cker  V.  Bamfordy  3  Stork.  175;  Spiller  673, 

▼.  We$tlake,  S  B.  &  Ad.  155.    Effect  (/)  Protser  v.  Hooper,  1  Moore, 

of  fVaud  in  this  case,  Lewu  v.  CosgravCy  106 ;  (mte,  458. 

2  Taunt.  2.  (g)  Ante,  447. 

(e)  Edioes  v.  Dixon,  S  Taunt.  343 ;  (A)  Per  Parke,  B.,  Coaiet  v.  Ste- 
Elton  V.  Jordan,  1  Stark.  R.  127;  Gar-  pkens,  2  M.  &  Rob.  158 ;  and  Shole- 
ment  v.  Bam,  2  Esp.  673;  BorradaiU  field  v.  Robb,  2  M.  &  Rob.  21 1. 
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cougb^  which  renders  a  horse  less  fit  for  present  use^  but  which 
is  not  calculated  permanently  to  diminish  his  usefulness,  and 
from  which  he  ultimately  recovers,  is  an  unsoundness  consti- 
tuting a  breach  of  warranty  (A).  So  any  organic  defect  is  un- 
soundness ;  and  therefore  a  nerved  horse  cannot  be  considered 
sound  (i) ;  or  a  horse  afflicted  with  bone  spavin  in  the  hock  {k). 
But  mere  badness  of  shape,  though  it  should  render  the  horse 
unfit  for  work,  is  no  unsoundness  or  breach  of  a  general  war- 
ranty (/)•  And  a  warranty  of  soundness  is  broken,  if  the  disease 
or  defect  existed  at  the  time  of  the  sale,  although  its  existence 
could  not  then  be  detected,  and  did  not  appear  until  two  months 
afterwards  (m).  But  it  seems  tliat  roaring  (n),  and  crib-biting  (o), 
do  not,  however  unpleasant,  amount  to  unsoundness;  unless 
affirmatively  proved  to  be  really  so  in  the  particular  case.  The 
question  of  soundness,  or  unsoundness,  of  a  horse,  is  peculiarly 
fit  for  the  consideration  and  decision  of  a  jury ;  and  the  court 
will  not  set  aside  a  verdict  on  account  of  the  preponderance  of 
contrary  evidence  {p) ;  or  on  the  ground  that  the  defendant  was 
taken  by  surprise  as  to  the  nature  of  the  unsoundness  proved  {q). 
If  a  person  undertake  to  furnish  a  '^  new  history  of  a  country," 
this  is  not  performed  by  his  furnishing  a  book  which  is  a  trans- 
lation of  an  entire  previously  existing  history,  with  his  own  con- 
tinuation, and  some  additions  (r).  A  party  published  a  prospectus 
for  the  publication  of  a  county  map  and  gazetteer,  stating  that 
the  map  would  contain  ''  the  exact  limits  of  every  parish  and 


(A)  Coatc$  V.  Stephens,  2  M.  &  Rob. ; 
and  Elion  r.  Brogden,  4  Camp.  281 ; 
Elton  V.  Jordan,  1  Stark.  R.  127;  ted 
vide  contra  Bolden  v.  Brogden,  2  M.  ft 
Rob.^.113;  Garment  v,  Barrt,  2  Esp- 
H.  673,  cor.  Eyre,  C.  J. 

(0  Beit  V.  Otbome,  Ry.  &  M.  290. 

(k)  Watton  V.  Denton,  7  C.  &  P.  85. 

(I)  Dkkinton  v.  Follett,  1  M.  & 
Hob.  299. 

(m)  Joliff  T.  Bendcll,  Ryan  &  M. 
1 36 ;   Watton  v.  Denton;  7  C.  &  P.  85. 

(n^  Battett  v.  CollU,  2  Camp.  523. 
In  this  case  roaring  was  considered 
not  to  be  unsoundness.  But  in  Ontlow 
T.  Eamet,  3  Stark.  R.  81,  Lord  Ellen- 
borough  considered  that  it  was  so; 
there  being  proof  that  roaring  is  occa- 
sioned by  the  circumstance  of  the  neck 
of  the  windpipe  being  too  narrow  for 
accelerated  respiration,  and  tliat  the 


disorder  is  frequently  produced  by  sore 
throat,  or  other  topical  inflammation, 
and  is  calculated  to  incommode  a 
horse  when  pressed  to  his  speed. 

(o)  Brdenbwgh  v.  Haycock,  Holt,  N. 
P.  R.  630 ;  Scholejieldv,  Robb,  2  Moo. 
&  R.  210.  In  Paul  ▼.  Hardwkk,  Sit- 
tings at  Westminster,  H.  T.^  1831, 
MS.,  some  of  the  most  eminent  vete- 
rinary surgeons  gave  evidence  that 
crib-biting  was,  in  their  opinion,  at  all 
events,  a  vice  within  the  meaning  of  a 
warranty  that  a  horse  was  "  free  from 
vice;*'  and  the  plaintiff  had  a  verdict 
on  that  ground.  Mr.  J.  T.  Cookney, 
Lamb's  Conduit  Place^  plaintiff's  at- 
torney. 

(p)  LewU  V.  Peake,  7  Taunt.  153. 

(q)  Atterbury  v.  Faimumner,  8 
Moore,  32. 

(r)  Paton  v.  Duncan,  3  C.  &P.  336. 
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township  in  the  county."  The  defendant  agreed  to  take  a  copy 
of  each.  They  were  published^  and  there  were  lines  on  the  map 
denoting  the  boundaries  of  townships,  but  no  distinct  lines  to 
show  the  boundaries  of  those  parishes  which  consisted  of  several 
townships.  It  was  held  that  the  map  was  not  according  to  the 
prospectus,  and  that  the  defendant  was  not  bound  to  take  the 
map,  although,  by  reference  to  the  gazetteer,  it  could  be  ascer- 
tained what  townships  were  in  each  parish  («). 

It  is  usual  to  insert  the  warranty  in  a  receipt  for  the  price  of  a 
horse ;  and  the  receipt,  if  duly  stamped  with  a  receipt  stamp, 
will  be  evidence  of  the  warranty,  without  an  agreement  stamp  {t) ; 
but  though  a  receipt  has  been  given  not  noticing  the  warranty, 
parol  evidence  is  admissible  to  prove  the  warranty  («). 

Where  the  contract  is  still  open,  and  unrescinded,  the  plain- 
tiff must  declare  specially  in  assumpsit  (or  case)  upon  the  war- 
ranty (x).  An  action  for  money  had  and  received,  is  not  the 
proper  remedy  to  try  the  question  of  warranty.  It  does  not  lie 
to  recover  back  the  price,  where  the  vendor  has  not  admitted  the 
breach  of  warranty,  and  taken  back  the  goods  ;  and  there  was 
no  express  stipulation,  at  the  time  of  the  sale,  that  they  should 
be  taken  back  if  the  warranty  were  untrue  (y).  And  it  was  de- 
cided in  Payne  v.  Whale  (z)y  which  was  an  action  for  money  had 
and  received,  to  recover  back  the  price  of  a  warranted  horse,  that 
the  original  contract  is  not  rescinded,  (and  the  declaration  must 
be  special  upon  the  warranty,)  although  the  vendor  had  said  after 
the  sale  and  tender  of  the  horse,  that  '^  if  the  horse  were  un- 
sound (which  he  denied),  he  would  take  it  back  again,  and  re- 
turn the  money."  But  even  where  there  is  no  warranty,  or 
breach  of  warranty,  the  contract  is  rescinded,  and  money  had 
and  received  lies,  if  the  vendee  return  the  goods,  and  the  seller 
use  and  offer  to  resell  them ;  although  he  said  he  should  keep 
them  *'  without  prejudice  (a).*' 

If  the  warranty  be  not  general,  but  be  restrained  by  an  excep- 
tion of  a  particular  injury  or  unsoundness,  the  declaration  must 


(s)  Teesdale  v.  Andenon^  4  C.  &  P. 
198. 

ft)  Shrine  v.  Elmore,  2  Camp.  40T. 
tt)  Allen  V.  Pin/r,  4  M.  &  W.  140. 
(/)  See  the  forms,  2  Chitty,  PI.  6th 
ed.  1 70,  and  note ;  Chitty,  jun.  Prece- 
tlents  in  Pleading,  187  to  191. 

{y)  Fower  v.  WelU,  Cowp.  818; 

Weitonv,  Downe$,  Dougl.  28;  [^Sireet 

V.  BUttf,  2  B.  &  Ad.  462;  per  Lord 


Tenterden,  C. J.]  Gompertz  ▼.  Iknton, 
1 C.  &  M.  207.  Seeposf,  as  to  the  ge- 
neral rules  respecting  the  retcinding  a 
contract.  Trover  is  not  the  proper  re- 
medy on  a  breach  of  warranty  on  the 
exchange  of  goods;  Emanuel  v.  Dane, 
S  Camp.  300. 

[z)  7  East,  274. 

[a)  Long  V.  Preston,  2  M.  &  P.  962. 
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state  the  qualification  of  the  warranty^  or  it  will  be  objectionable 
on  the  ground  of  a  variance  (&). 

If  a  horse  warranted  sound  have  not  been  tendered  to  the 
vendor,  the  purchaser  cannot  recover  damages  for  the  expense 
of  his  keep  (c).  And  it  seems  that  even  where  there  has  been 
an  offer  to  return  the  horse,  or  a  tender  and  refusal  thereof,  the 
purchaser  can  recover  for  the  keep  only  for  such  time  as  would 
recuonably  (d)  be  required  to  resell  the  horse  to  the  best  advan- 
tage (e). 

Where,  on  a  breach  of  warranty,  the  horse  is,  after  notice  to 
the  vendor,  resold  by  the  purchaser,  the  latter  may  recover  not 
only  the  difierence  of  price  between  the  price  paid  by  him  and 
that  obtained  on  the  resale  (/),  but  also  for  the  keep  of  the  horse 
for  a  reasonable  time  (g). 

But  the  vendee  cannot,  on  a  breach  of  warranty,  recover  da- 
mages for  the  loss  of  a  profit  he  would  have  derived  on  a  resale 
of  the  horse  for  a  larger  sum  than  he  gave,  it  not  appearing  that 
the  value  of  the  horse  had  been  increased  by  any  outlay  by 
him  (A).  Nor  can  a  vendee  recover  the  expenses  of  obtaining  a 
certificate  of  unsoundness  from  the  veterinary  college ;  or  of 
counseFs  opinion  (A). 

Where  there  has  been  an  express  warranty,  and  the  vendee 
relying  thereon,  has  resold  the  chattel  with  a  similar  warranty, 
and  being  sued  thereon  by  his  sub-vendee,  offers  the  defence  to 
his  vendor,  who  gives  no  defence  as  to  the  action,  the  vendee  may, 
it  seems,  recover  the  damages  and  costs  paid  by  him  to  the  sub- 
vendee,  and  also  the  costs  of  his  defence  as  part  of  the  damages 
occasioned  by  the  breach  of  warranty  (i),  unless  at  the  time  of 
the  return  he  might,  by  a  reasonable  examination  of  the  chattel, 
have  discovered  that  at  the  time  of  the  suh-sale  it  did  not  answer 
the  warranty,  so  that  the  defence  was  therefore  a  rash  one  (J). 

Where  there  has  been  a  breach  of  warranty,  nominal  damages 


(6)  Jona  V.  Cawlejf,  6  D.  &  R.  5Sd ; 
4  a  &  C.  445,  S.  C. ;  2  Chitty,  PI, 
6th  ed.  173,  note  (u) ;  Chit.  jun.  Prec. 
187,  note  (p). 

(c)  Canodl  ▼•  Cwire^  1  Taunt  566. 
See  per  Tindal,  C.  J.,  Crou  v.  BorN 
lett,  3  M.  &  P.  542. 

{d)  The  reasonableness  of  the  time 
is  a  question  for  the  jury,  Chaiermm 
V.  Lambf  4  Nev.  &  M.  195. 

(e)  EUU  T.  Chinnock,  7  C.  &  P.  169; 
M^KenzUi  v.  Hancock,  R.  &•  M.  436 ; 


before  LitUedale,  J. 

m  Powellv,Horton,  3  Scott,  110; 
2  New  Cases,  678. 

(g)  Chaterman  t.  Lamb,  4  Nev.  & 
M.  195;  S  Ad.  &E.  129. 

(A)  Clare  v.  Maynard,  1  Nev,  &  P. 
roi ;  7  Car.  &  P.  741 ;  6  Ad.  &  £. 
519,  S.  C. 

(i)  Leu)'u  T.  Feeke,  7 Taunt.  R.  153 ; 
Fennell  v.  Woodbum,  7  C.  &  P.  117. 

0)  Wright^tp  V.  Chamberiain,  7 
Scot^  598. 


H  H  2 


468 


COMPOSITION  IN  LIEU  OF  TITHES. 


are  recoverable  in  an  action  thereon,  although  upon  a  resale  the 
plaintiff  (the  vendee)  acquired  a  profit  upon  the  goods  (k). 

IV.  Of  a  Contract  for  a  Composition  in  lieu  of 

Tithes  (/). 

It  frequently  happens  that  the  proprietor  of  tithe,  instead  of 
clcuming  it  in  kind,  enters  into  an  agreement  with  the  farmer,  or 
occupier,  of  lands  within  the  parish,  for  the  yearly  retainer  by 
the  latter  of  the  tithe  arising  from  such  lands,  and  the  payment 
by  him  of  a  specific  yearly  sum,  in  lieu  of  the  tithe.  This  con- 
tract is  good  for  the  year,  although  it  be  not  in  writing ;  for  it  is 
not  like  a  lease  or  demise  of  the  tithe,  which  must  be  by  deed^ 
because  tithes  are  incorporeal  hereditaments  (m) ;  but  it  is  in  the 
nature  of  a  mere  licence  to  the  party,  who  was  otherwise  bound 
to  set  it  out,  to  omit  to  do  so  on  a  certain  consideration  (n). 
The  lease  of  the  tithe  passes  an  interest :  the  agreement  for  the 
composition  or  retainer  merely  operates  in  discharge  of  the 
tithes,  or  claim  thereto  in  kind.  And  if  the  farmer  omit  to  pay 
the  stipulated  sum,  the  remedy  against  him  is  not  in  debt  on  the 
2  8c  3  Edw.  VI.  c.  13,  for  the  recovery  of  the  treble  value  of  the 
tithe  not  set  out,  but  in  indebitatus  assumpsit,  or  debt,  for  the 
money  agreed  to  be  paid  (o).  Where  there  was  any  doubt  as  to 
the  proof  of  the  composition,  it  was  usual  to  declare  in  debt 
upon  the  statute,  with  a  count  for  tithes  bargained  and  sold. 
But  such  double  counts,  it  should  seem,  are  not  now  allowed,  and 
the  court  in  one  case  struck  out  the  second  count  with  costs,  the 
defendant  agreeing  not  to  set  up  a  composition  at  the  trial  (^p). 
If,  however,  the  composition  agreement  be  established,  it  pre- 
cludes the  rector  fi-om  adopting  any  other  remedy  than  such  as 
is  founded  thereon  (q). 

This  contract  for  the  retainer  of  tithes  is  perfectly  distinguisb- 
able  from  a  composition  real;  which  is  '^  where  the  incumbent, 
together  with  the  patron  and  ordinary,  made  agreement  by  deed, 
executed  under  their  hands  and  seals,  that  certain  lands  shall  be 
discharged  from  the  payment  of  tithes  in  specie,  in  consideration 


{k)  Street  v.  Blay,  3  B.  &  Ad.  459, 
per  Parke,  J. ;  see  1  id.  4t5;  7  Bing. 
413;  5M.  &P.  284,  S.C. 

(Q  See  Mirehouse  on  Tithes ;  and  3 
F^gle  on  Tithes,  20,  &c. 

(m)  Id.  ibid. ;  Gardiner  v.  William- 
tan,  2  B.  &  Ad.  336. 

(n)  Bac.  Ab.  Titlies  ( Y) ;  Paynton 
V.  Kirkby,  2  Chilty,  R.  406;  Hulme 
V.  Pardoe,  M'Clel.  R.  393,  398.    See 


Com.  Dig.  Dismes. 

(o)  Wright  V.  Beat,  1  Lev.  141 ; 
Sid.  223,  S.  C. ;  2  Chilty,  PI.  6lh  ed. 
318;  Bui.  N.  P.  188;  2  Eagle,  20. 

(p)  Lawrence  v.  Stephens,  3  Dowl. 
777;  1  Gale,  164,  S.  C,  sed  quare; 
and  see  Thornton  v.  Whitehead,  1  M. 
&  W.  14 ;  4  Dowl.  747 ;  1  Gale,  359 ; 
1  Tyr.  &G.  313,  S.C. 

(y)  2  Eagle,  21. 
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of  a  recompence  to  the  incumbent,  either  in  money  or  in  lands, 
to  him  and  his  successors  for  ever,  or  in  some  other  thing  for 
their  benefit  and  advantage  (r)" 

The  rules  afiecting  the  notice  to  determine  the  contract  for  a 
composition,  or  retainer,  of  tithes,  are  similar  to  those  which 
govern  a  notice  to  quit  between  landlord  and  tenant  (s) ;  conse* 
quently,  to  put  an  end  to  the  composition,  either  party  must  give 
half  a  year's  notice,  ending  at  the  expiration  of  the  current  year 
of  the  agreement  (0* 

And,  by  analogy  to  the  principles  which  apply  between  land- 
lord and  tenant  (tt),  if  the  farmer  or  occupier  of  the  land  disclaim 
the  title  of  the  tithe  owner  to  the  tithe  in  kind,  and  refuse  to  set 
it  out,  or  pay  a  then  existing  composition,  and  rely  upon  an  un- 
founded modus,  he  is  not  entitled  to  a  notice  to  determine  the 
composition,  and  may  be  sued  on  the  statute  for  not  setting  out 
the  tithe  (x). 

The  composition  is  not  presumptively  determined  merely  by 
the  tithe  owner  demanding  the  tithe  (without  claiming  it  in  kind), 
and  the  farmer  thereupon  tendering  the  composition,  which  the 
former  refuses  to  accept,  without  assigning  any  reason  for  such 
refusal ;  for  the  notice  ought  to  be  unequivocal  (y). 

It  seems  also,  that  the  contract  is  not  determined  in  favour  of 
the  tenant  with  whom  it  was  nuide,  by  his  quitting  his  farm  at 
the  expiration  of  the  tenancy  thereof,  without  giving  due  notice 
to  determine  the  composition  ;  and  that,  in  such  case,  the  com- 
position continues  against  him,  until  such  notice  has  been  given; 
at  lenst,  until  the  expiration  of  the  current  year  of  the  composi- 
tion (z)»  However,  the  contract  is  so  far  persona],  that  the  in- 
coming tenant  is  not  liable  upon  the  composition  with  the  former 
tenant,  which  has  not  been  determined  by  notice,  although  the 
in-coming  tenant  actually  retain  the  tithes,  there  being  no  agree- 
ment by  him  to  pay  the  composition  (a).  And  the  death  of  the 
incumbent  certainly  determines  the  contract,  and  his  successor  is 
not  obliged  to  give  notice  of  his  intention  to  take  the  tithes  in 


(r)  Gibson's  Codex,  tit.  SO,  ch.  5, 
p.  705|  in  notis,  ed.  1713;  Sir  W. 
Jones  on  Bailments,  368 ;  2  Selw.  N. 
P.  tit  Tithes. 

(«)  See  ante,  347,  350. 

(0  Coode  V.  Howells,  4  M.  &  W. 
198;  Wyburdv.  Tuck,  1  B.&P.  465; 
BUhop  V.  Chichester,  2  Bro.  Ch.  C. 
161 ;    Fell  y.  Wil$Qn,  12  East,  83 ; 


Hulme  V.  Pardoe,  M*Clel.  R.  393 ;  2 
Eagle,  21. 


(uS  See  on^e,  342. 


Bower  v.  Major,  1  B.  &  B.  4 ; 
3  Moo.  216. 

(y)  Fell  V.  Wilson,  12  East,  83. 

(z)  Hulme  v.  Pardoe,  M'Clel.  R. 
393 ;  2  Eagle  on  T.  24,  25. 

(a)  Piwnton  v.  Kirkhy,  2  Chilty,  R» 
405 ;  2  Eagle  on  T.  22, 24,  25. 
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kind  ;  but  if  the  successor,  after  induction  into  the  benefice,  ac* 
cept  the  composition,  such  acceptance  will  be  deemed  a  confirm- 
ation ;  and  then,  in  order  to  determine  the  composition,  a  regular 
notice  must  be  given  (i).  If  the  succeeding  rector  receive  the 
whole  composition  for  a  year,  during  the  currency  of  which  the 
late  incumbent  died,  the  executor  of  the  latter  may,  in  an  action 
for  money  bad  and  received,  recover  a  proportion  of  the  compo- 
sition ;  and  it  seems  that  such  proportion  is  to  be  calculated  in 
reference  to  time,  viz.  that  portion  of  the  current  year  which  had 
elapsed  since  the  last  payment  up  to  the  time  of  the  testator's 
death,  and  in  reference  to  the  amount  of  composition  received 
for  the  whole  year  (c). 

In  suing  upon  a  composition  for  the  retention  of  tithe,  the 
plaintiff  need  not  prove  his  title  to  the  tithe ;  nor  can  the  de* 
fendant  set  up  as  a  defence  to  the  action,  that  the  plaintiff  was 
simoniacally  presented  (d).  The  plaintiff's  titie  is  admitted  by 
the  agreement.  He  has  merely  to  prove  the  holding  or  occupa- 
tion of  titheable  lands,  in  the  parish,  by  the  defendant,  and  the 
agreement  for  the  retainer  of  the  tithes  arising  therefrom  (a). 

By  the  5  &  6  Will.  IV.  c.  74,  it  is  provided  that  no  action 
shall  be  brought  for  the  recovery  of  tithes,  oblations,  or  compo- 
sitions withheld,  of  or  under  the  yearly  value  of  10/.  (except  in 
certain  instances),  but  that  the  same  shall  be  recovered  before 
justices  of  the  peace,  in  pursuance  of  the  statutes  7  &  8  Will.  III. 
c.  6,  and  53  Geo.  III.  c.  127  (/). 

V.  Of  Bailments  ;  the  different  Description  of  Bailees, 

AND  THEIR  LIABILITIES.      AnD  HEREIN  OF  CARRIERS. 

Division  of  the  Subject.  Different  Sorts  of  Baikes. — Sir 
William  Jones,  in  his  admirable  Treatise  on  the  Law  of  Bail- 
ments, divides  the  subject  thus  {g) : — 1st.  Depositum,  which  is  a 
naked  bailment,  without  reward,  of  goods  to  be  kept  for  the 
bailor;  Sdly.  Mandatvm,  or  commission,  when  the  mandatory 


(6)  Paynton  v.  Kirkby,  3  Chitty,R. 
405;  2  Eagle  on  T.  23,  24,  25;  Brown 
V.  Barlow,  2  Eagle  &  Younge's  Tithe 
Cases,  19;  SGwil.onT.  1001 ;  Anon, 
Bunb.  392;  Williami  v.  Powell,  10 
East,  269 ;  2  Eagle  on  T.  25,  26. 

(c)  2  Eagle  on  T.  36,  27 ;  Aymley 
V.  WordiUfortk,  3  V.  &  B.  331 ;  2  E. 
&  Y.  677 ;  ted  vide  Williams  ▼.  Powell, 
10  East,  269. 

(d)  Brooktby  v.  Walts,  3  Marsh.  R, 
88  J  6  Taunt,  333,  S.  C. 


(e)  See  Peake's  Ev.  4th  ed.  467. 

(/)  See  Chit.  &  Hulme's  Statutes, 
partii.  pp.  1073, 1073,  where  all  the 
fate  statutes  on  the  subject  o(  tithes 
are  collected. 

(g)  See  Lord  Holt's  classification  of 
the  different  species  of  bailments  in 
Coggs  V.  Bernard,  2  Lord  Raym.  913 ; 
see  3  Petersdorff*s  Abridgment,  lit. 
Bailment ;  and  see  observations  on  Sir 
Wm.  Jones's  classification,  1  Smith's 
Cases,  98. 
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undertakes,  without  recampence,  to  do  some  act  about  the  thing 
bailed,  or  simply  to  carry  it ;  Sdly.  Cammodatum,  or  loan  for 
use,  when  goods  are  bailed,  without  pay,  to  be  w^  for  a  certain 
time  by  the  bailee ;  4thly.  Pignori  acceptum,  when  a  thing  is 
bailed  by  a  debtor  to  his  creditor,  in  pledge,  or  as  a  security  for 
the  debt;  and,  5thly.  Locatum,  or  hiring,  which  is  always  for  a 
reward :  and  this  bailment  is  either,  1.  Locatio  operis  faciendi, 
when  work,  &c.  is  to  be  performed  on  the  goods  delivered ;  and 
under  this  head  may  be  considered  the  duties  of  innkeepers  and 
warehousemen,  with  respect  to  the  goods  in  their  care ;  S.  Lo* 
catio^rei,  by  which  the  hirer  gains  the  temporary  use  of  the 
thing ;  3.  Locatio  operis  mercium  vehendarum ;  and  herein  of 
Carriers,  public  and  private. 

Different  Degrees  of  Negligence  (Ji), — Before  we  consider 
more  minutely  the  nature  of  each  of  these  different  bailments,  it 
will  be  proper  to  remark,  that  ordinary  neglect  is  the  omission  of 
that  care  which  every  man  of  common  prudence  and  capable  of 
governing  a  family  takes  of  his  own  concerns  (t) ;  that  gross 
neglect  is  the  want  of  that  care  which  every  man  of  common 
sense,  how  inattentive  soever,  takes  of  his  own  property ;  and 
that  slight  neglect  is  the  omission  of  that  diligence  which  very 
circumspect  and  thoughtful  persons  use  in  securing  their  own 
goods  and  chattels  {k).  Where,  however,  actual  fraud  exists, 
these  distinctions  are  immaterial,  and  the  bailee,  whatever  may 
be  the  nature  of  his  trust,  is  liable,  even  though  the  contrary  be 
stipulated  (Z).  But,  in  the  absence  of  deceit,  a  special  agreement 
by  any  bailee  to  use  more  or  less  than  the  exact  degree  of  care 
the  law  would  have  required  from  him,  is  in  general  valid  (m). 

Where  a  bailee  seeks  to  secure  himself  on  the  ground  that  the 
injury  arose  from  the  act  of  God,  it  must  appear  that  the  damage 
was  the  immediate  consequence  of  such  act  (n).  Robbery  by 
force  is  considered  irresistible ;  but  a  loss  by  private  stealth  is 
said  to  be  presumptive  evidence  of  ordinary  neglect  (o). 

Where  particular  orders  are  given  and  assented  to,  they  form 


(A)  The  existence  of  negligence  may 
be  a  question  of  law  or  fact,  according 
to  the  circumstances  of  particular 
cases ;  Doonnan  v.  Jenkins^  2  Ad.  &  E. 
260, 262, 264,  ^65 ;  4  Nev.&  Man.  173. 

(i)  See  per  Tiodal,  C.  J.,  in  Vattghan 
V.  Menhce,  3  Bing.  N.  C.  475;  4 
Scott,  244,  S.  C,  as  to  "  reasonable 
care." 

(k)  Jones  on  Bailm.  118,  s.  8, 8cc ; 


i: 


per  Best,  C.  J.,  in  LangUy  v.  Brown, 

1  M.  &  P.  586. 
7)  Jones  on  Bailm.  119,  s.  5. 
>)  Id.  119,3.4. 

^n)  Abbott  on  Sh.  5th  ed.  251,  258. 
(o)  Jones  on  Bailm.  44,  76,  1 19,  s. 

7.    See  Finucane  v.  Small,  1  E^p.  R. 
315;  Robinton  v.  Ward,  R.  &M.  276  j 

2  C.  &  P.  59,  S.  C. ;  Clarke  v.  Earn* 
ikmo,  Gow,  R.  30. 


472 


BAILMENTS. 


the  contract  between  the  parties ;  and  the  law  implies  a  promise 
by  the  bailee  to  perform  such  orders  (p). 

1st.  Depasitum,  being  a  naked  bailment,  mthout  reward,  of 
goods  to  be  kept  by  the  bailee. 

Such  bailee  is  only  liable  for  gross  neglect  (7).  But  his  duty 
is  of  a  more  serious  nature,  and  he  is  responsible  for  ordinary 
neglect,  if  he  spontcmeously  and  officiously  propose  to  keep  the 
goods  (r) ;  or  when  he  changes  the  description  of  his  character* 
by  taking  the  charge  of  the  goods  in  consequence  of  any  reward 
or  lucrative  contract  {s).  In  such  cases,  however,  the  bailee  is 
only  bound  to  take  the  same  care  of  the  goods,  as  he  would  of 
bis  own ;  and  therefore,  if,  notwithstanding  such  care,  they  be 
stolen  by  his  servants,  he  is  not  liable  {t).  But  the  fact  of  the 
bailee  having  lost  his  own  goods  is  not  conclusive  of  his  having 
taken  reasonable  care  of  those  bailed  to  him  (tt). 

Where  the  bailee  alone  receives  benefit  from  the  deposit,  he  is 
liable  for  slight  negligence  {x). 

Sdly.  Mandatum,  or  Commission^  where  the  mandatory  under- 
takes, without  recompence^  to  do  some  act  about  the  thing  bailed, 
or  simply  to  carry  it. 

Here,  as  the  bailor  derives  an  advantage  from  the  gratuitous 
exertions  of  the  bailee,  the  latter  is  not  liable ;  unless  gross 
negligence  be  proved  against  him  (y).  A  stage  coachman  is  not 
liable  for  the  loss  of  a  parcel  he  was  to  carry  without  reward, 
unless  he  be  guilty  of  great  or  extraordinary  carelessness  in  re* 
gard  to  the  goods  (z). 

Where  a  party  gratuitously  undertakes  the  performance  of  a 
certain  work  for  another,  no  action  lies  for  omitting  to  do  it,  tlie 
engagement  being  nudum  pactum  ;  but  if  the  party  undertaking 


{p)  Streeter  v.  Horlock^  7Mooro, 
887. 

(0)  Jones  on  Bailm.  45,  46;  Coggs 
V.  Amardy  2  Lord  Raym.  913;  Finu- 
cane  v.  Smaily  1  £sp.  li.  315;  Mytton 
r.  Cock,  Stra.  1099.  As  to  the  duty 
of  excise  officers  in  regard  to  goods 
seizedi  after  the  penalty  has  been  paid, 
it  is  for  the  owner  to  demand  the  re* 
storation,  &c. ;  Hutdiiruv,  Morris,  6 
B.  &  C.  464. 

(r)  Jones  on  Bailm.  48,  54 ;  see 
Nelion  ▼.  Mackintosh,  1  Stark.  li.  237; 
Doorman  v.  Jenkins,  3  Ad.  &  £.  256 ; 
4  Nev.  &  Man.  173. 

(<)  Jones  on  Bailm.  49.  See,  as  to 
innkeepers  and  warehousemen,  post^ 
476. 


(t)  Finucane  v.  Small,  1  Esp.  R. 
315;  Coggs  V.  Bernard,  Lord  Raym. 
914,915. 

(u)  Doorman  v.  Jenkins,  2  Ad.  & 
£.  ^56;  4  Nev.  &  Man.  173. 

(x)  Jones  on  Bailm.  50. 

(y)  Id,  120,  123;  ShieUsv,  Black- 
burne,  1 IL  Bla.  162  ;  Mytton  v.  Cock, 
2  Stra.  1099.  An  executor,  who  for 
security  paid  money  into  the  hands  of 
a  third  person,  who  had  been  the  tes- 
tator's banker,  and  who  failed,  was 
held  not  liable  for  the  loss ;  limoth  r, 
Hmoelt,  3  Ves.  565.  Liability  of  mas- 
ter of  ship  carrying  gratuitously;  Nel'^ 
son  y.  Mackintosh,  1  Stark.  R.  237. 

(z)  Beauchamp  ▼,  Powley,  1  M.  jp 
Rob.  38, 
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enter  upon  or  commence  the  work,  he  is  at  least  liable  if  he  in- 
jure the  promisee  by  his  gross  neglect,  or  wrongful  act ;  and  if 
his  situation  or  profession  be  such  as  to  imply  skill,  an  omission 
of  that  skill  is  imputable  to  him  as  gross  negligence. 

A  count  in  a  declaration  stating  that  the  plaintiff  retained  the 
defendant,  who  was  a  carpenter,  to  repair  a  house  before  a  given 
day  (not  stating  for  reward) ;  that  the  defendant  accepted  the  re- 
tainer ;  but  did  not  perform  the  work  within  the  time,  per  quod 
the  walls  of  the  plaintiff's  house  were  damaged,  cannot  be  sup- 
ported. But  a  count  stating  that  the  plaintiff,  being  possessed 
of  some  old  materials,  retained  the  defendant  to  perform  the 
carpenter's  work  on  certain  buildings  of  the  plaintiff,  and  to  use 
those  old  materials ;  but  that  the  defendant,  instead  of  using 
those,  made  use  of  new  ones,  thereby  increasing  the  expense,  is 
sustainable,  although  it  be  not  alleged  that  the  defendant  was  to 
be  paid  for  his  labour  (a). 

A,,  a,  general  merchant,  undertakes  voluntarily,  and  without 
reward,  to  enter  a  parcel  of  goods  of  £.,  together  with  a  parcel 
of  his  own  of  the  same  sort,  at  the  custom-house,  for  exportation, 
but  makes  the  entry  under  a  wrong  denomination,  whereby  both 
parcels  are  seized.  A.  having  bona  fide  taken  the  same  care  of 
the  goods  of  JS.  as  of  his  own,  not  having  received  any  reward, 
and  not  being  of  a  profession  or  employment  which  necessarily 
implied  skill  in  what  he  had  undertaken,  is  not  liable  for  the 
loss  occasioned  to  B.  (ft).  And  Lord  Loughborough  observed, 
^'  if  in  this  case,  a  ship-broker^  or  a  clerk  in  the  custom-house, 
had  undertaken  to  enter  the  goods,  a  wrong  entry  would  in  them 
be  gross  negliglence,  because  their  situation  and  employment 
necessarily  imply  a  competent  degree  of  knowledge  in  making 
such  entries ;  but  when  an  application,  under  the  circumstances 
of  this  case,  is  made  to  a  general  merchant  to  make  an  entry  at 
the  custom-house,  such  a  mistake  as  this  is  not  to  be  imputed  to 
him  as  gross  negligence."  And  Mr.  Justice  Heath  remarked, 
^'  if  a  man  apply  to  a  surgeon,  to  attend  him  in  a  disorder  for  a 
reward,  and  the  surgeon  treat  him  improperly  (c),  there  is  a 

(a)  EJUee  v.  Gaitoard,  5  T.  R.  143;  was  guilty  of  gross  negligence;  7>oor- 

see  Mas  v.   Roberts,   13  East,  59;  man  y.  Jenkint,  2  Ad.  &  £.  960;  4 

Whitehead  v.  Greetkam,  9  Bing.  464,  Nev.  &  Man.  1 73. 

468 ;  10  Moore,  183,  S.  C. ;  ante,  40,  (c)  See  Haneke  v.  Hooper,  7  C.  & 

41.  P.  81 ;  Lampkicr  v.  Phipos,  8  Car.  & 

(6)  ShielU  V.  Blackhume,  1  H.  Bta.  P.  479;  Gladwell  v.  Steggall,  5  Bing. 

158.    But  it  should  seem  that  it  was  N.  C,  733 ;  8  Scott,  60,  S.  C. ;  post, 

a  question  for  the  jury,  whether  A.  as  to  the  liability  of  medical  men. 
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gross  negligence,  and  the  surgeon  is  liable  to  an  acdon ;  the 
surgeon  would  also  be  liable  for  such  negligence,  if  be  undertook 
gratis  to  attend  a  sick  person,  because  his  situation  implies  skill 
in  surgery ;  but  if  the  patient  apply  to  a  man  of  a  different  em« 
ployment  or  occupation,  for  his  gratuitous  cuHstance,  who  either 
does  not  exert  all  his  skill,  or  administers  improper  remedies  to 
the  best  of  his  ability,  such  person  is  not  liable." 

And,  although  there  be  no  consideration  for  the  undertaking 
of  one  party  to  procure  an  insurance  for  anotheri  yet  where  a 
party  voluntarily  undertakes  to  do  it,  and  proceeds  to  carry  his 
undertaking  into  eilect,  by  getting  a  policy  underwritten,  but 
does  it  so  negligently,  or  unskilfully,  that  the  other  can  derive 
no  benefit  from  it,  he  is  liable  to  an  action  for  such  gross  de<* 
fault  {d). 

The  only  duty  that  is  imposed  upon  a  party  who,  without  re- 
ward, undertakes  to  lay  out  the  plaintiff's  money  in  purchase  of 
an  annuity,  the  defendant  not  acting  in  a  professional  character, 
is,  a  duty  to  act  faithfully  and  honestly,  and  not  to  be  guilty  of 
any  gross  or  corrupt  neglect  in  the  dischage  of  that  which  he 
undertakes  to  do  (e). 

Sdly.  Commodatum,  or  loan  for  use,  when  goods  are  bailed, 
without  pay,  to  be  used  for  a  certain  time  by  the  bailee* 

In  this  case,  if  a  bailor  does  not  participate  in  any  benefit  de* 
rived  by  the  bailee  from  the  use  of  the  goods  bailed,  tlie  latter 
must  take  the  utmost  care  of  them,  and  is  liable  for  slight  neg- 
lect (/),  and  he  must  not,  on  any  account,  deviate  from  the  con- 
ditions of  the  loan  ;  therefore  the  loan  of  a  horse  to  the  defendant 
to  ride  was  held  not  to  warrant  him  in  allowing  his  servants  to 
do  so  (g) ;  but  if  there  be  a  reciprocal  advantage,  the  bailee  is 
liable  only  for  ordinary  neglect;  and  is  responsible  only  for 
gross  carelessness,  if  the  goods  be  lent  for  the  sole  benefit  of  the 
lender  (A). 

4thly.  Pignori  acceptum,  being  a  bailment  of  goods  by  a 
debtor  to  his  creditor  in  pledge,  or  as  a  security  for  debt  (i). 

In  this  case  the  pawnee  is  answerable  for  ordinary  neglect  (A). 

(d)  Wittcinaon  v.  Coverdale,  1  £sp.         (h)  Jooes,  72 ;  post,  479. 

R.  75.  (t)  See  generally  as  to  the  right  of 

(e)  Dartnali  v.  Howard^  4  B.  &  C.     bailee,  and  how  anected  by  givins  up 
345,  350.  possession,  Reeves  ▼.  Capper,  5  New 

Q")  Jones  on  Bailm.  65/72 ;  Coggs     Cases,  130;  6  ScoU,  877. 
V.  Manard,  Lord  Raym.  915.  (k)  Jones,  75,  76;  Coggs  v.  Ber- 


(g)  Bringloe"^*  Morris,  1  Mod.  210,     nard,  Lord  Raym.  917 ;  Kcx  v.  Cordf 
213.  ing,  1  Nev*  9s  M.  35. 
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Therefore  the  pawnee  shall  not  be  discharged^  if  the  pawn  be 
simply  stolen  from  him ;  unless  he  can  show  that  he  used  due 
care  to  protect  it  from  such  depredations ;  but  he  shall  be  ex- 
cused if  forcibly  robbed  thereof  (/).  And  it  seems  a  pawn- 
broker is  not  responsible  if  the  goods  pawned  be  destroyed  by 
fire  without  his  negligence  or  default  (m). 

If  the  creditor  tender  the  debt  to  the  pawnee^  and  he  refuse  to 
deliver  up  the  pledge,  it  seems  he  is  liable  though  it  be  subse- 
quently lost>  or  even  forcibly  taken  from  him  (it). 

A  pawnee  has,  it  seems,  a  right  to  sell  the  pawn  after  the  pawner 
has  made  default  in  payment  of  the  debt  for  which  the  pawn  is 
given  (p),  though  the  giving  a  lien  does  not  convey  any  right  to 
sell  (p).  But  he  cannot  use  the  goods  pawned  with  him ;  al- 
though the  law  would  probably  imply  the  consent  of  the  pawner 
to  the  pawnee  to  use  the  article  pledged,  where  it  could  not  be 
the  worse  for  usage  (g). 

The  statute  39  &  40  Geo.  III.  c.  99,  regulates  the  business, 
rights,  duties,  and  liabilities  of  pawnbrokers  {r).  It  has  been 
held,  that  a  pawnbroker  is  bound,  even  after  the  expiration  of 
the  year,  to  return  the  pledge  on  tender  of  principal  and  interest, 
if  the  article  remain  in  his  hands  unsold,  although  he  was  entitled 
to  sell  the  same  («)• 

5thly.  Locatum,  or  hiring;  and  herein,  1,  Locatio  operis 
faciendi,  when  work,  &c.,  is  to  be  performed  on  the  goods  deli- 
vered. 

No  more  than  ordinary  care  is  required  of  a  bailee,  with 
whom,  for  pecuniary  or  other  reward,  goods  are  bailed,  that 
work,  &c.,  may  be  performed  thereon,  or  with  respect  thereto  (0> 

(/)JoQesonBailm.76;  Anon,  Saik.  Bernard,  %  Lord  Raym.  916,  917; 

522 ;  Coggs  v.  Bernard,  Lord  Raym.  Mores  v.  Conham,  Owen,  123. 

917.  (r)  Unless  all  the  fbrmalities  re- 
Cm)  Rex  V.  Cording,  1  N.  &  M.  35.  quired  by  the  act  to  precede  the  loan 
(n)  Jones  on  Bailm.  29, 79 ;  Ratcliff  are  observed,  the  contract  is  void,  and 

V.  Davis,  Yelv.  1 79 ;  Bui.  N.  P.  72.  the  pawnbroker  acquires  no  lien  on 

(p)  Pdhcnier y, Dawson, Ho\i,3S5;  the  goods;   Fergtmon  v.  Norman,  5 

Tucker  v.  Wilsonj  1  P.  Wms.  261 ;  Bing.  N.  C.  76 ;  6  Scott,  794,  8.  C. 

Lockwood  v.  Ewer,  9  Mod.  278;  3  Decision  on  the  14th  section;  RexY, 

Atk.  303;  1  Smith's  Leading  Cases,  Cording,  1  N.  &  M.  36.    Usury  by; 

100.    Pawn  by  factor,  &c.,  6  Geo.  4,  Tregoningy^Attenborough,  7  Bing. 97; 

c.  94;  afUe,  222,  223.  4  Moo.  &  P.  722.    Interest  how  cal- 

(p)  And  if  a  person  having  simply  culated,  Regina  v.  Goodhum,  8  Ad.  & 

a  lien,  sell,  it  is  a  conversion;  Clar\  £.  508. 

V.  Gilbert,  2  Bing.  N.  C.  358;  2  Scott,  (s)   Walter  v.  Smith,  5  B.  &  Aid. 

520,  S.  C.  4S9;  1  D.  &  R.  1,  S.  C. 

{q)  Jones  on  Bailm.  80;  Cogger,  if)  Jones  on  Bailm.  86,  91,  93; 

Titmcant  v.  Small,  1  Esp.  R.  315. 
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But  a  workman  for  hire  is  bound  to  exert  himself^  in  order  to 
protect  the  thing  bailed  from  any  unexpected  danger  to  which  it 
may  be  exposed  (u).  And  in  Clarke  v.  Eamshaw  (x),  where  A. 
intrusted  £.,  who  was  a  chronometer  maker,  with  a  chronometer, 
to  be  repaired,  and  B,  suffered  his  servant  to  sleep  in  the  shop 
in  which  it  was  deposited,  B.  was  held  liable  to  A.  for  its  value; 
B.'s  servant  having  stolen  it,  and  B.  at  the  time  hving  deposited 
his  own  watches  in  a  more  secure  place. 

The  common  law  duty  of  a  bailee,  with  whom  cattle  are  left  to 
be  fed  and  taken  care  of  for  reward,  is  merely  to  take  ordinary 
care  of  them ;  not  "  to  take  care  of  them  and  re-deliver  them  to 
the  bailor  (y)."  If  he  leave  the  gates  of  his  fields  open,  and 
the  cattle  stray  out  and  are  stolen,  he  must  make  good  the 
loss  (z). 

If  an  attorney,  who  has  the  money  of  his  client  in  his  hands, 
(such  money  being  the  produce  of  an  estate,  and  out  of  which 
the  attorney  was  to  pay  certain  charges,  and  place  the  residue  in 
the  public  funds,)  pay  the  money  to  the  credit  of  his  own  private 
€Lccount  at  his  bankers,  and  the  latter  fail,  the  attorney  is  liable 
to  his  client  for  the  account,  although  he  acted  bond  fide,  and 
had  a  large  sum  of  his  own  with  the  same  banker.  Abbott,  C, 
J.,  observed,  "  I  have  no  doubt  of  the  defendant's  liability. 
There  are  three  modes  which  a  person  circumstanced  as  the  de- 
fendant was  may  adopt :  first,  he  may  keep  the  money  in  his 
own  house ;  as  to  the  consequences  of  robbery  by  force  in  such 
a  case,  I  express  no  opinion,  but  we  are  all  aware  of  the  conse- 
quences of  a  private  theft ;  secondly,  he  may  pay  the  money  into 
his  bankers  in  his  own  name,  to  be  placed  to  his  own  credit ; 
thirdly,  he  may  pay  it  in  his  own  name,  and  at  the  same  time 
open  a  separate  account  which  would  specify  the  particular  ac- 
count on  which  the  money  was  paid/'  The  latter  is  the  correct 
course  (a). 

A  domestic  servant  would  seem,  generally  speaking,  to  be 
liable  only  in  cases  of  gross  neglect  (6). 

To  charge  an  innkeeper  on  the  custom  or  common  law  of  the 
realm  for  the  loss  of  the  goods  of  travellers,  who  are  his  guests, 

(li)  Lecky.  Maestaer,  iCarop.  138;  Trent  Navigation  Company,  4  T.  R. 

Thomas  v.  Day,  4  Esp.  262.  581. 

(jr)  Gow,  H.  30.  (jjr)  Broadwater  v.  BoU^  Holt,  5il. 

{y)  Corhett  v.  Packington,  6  B.  &         (a)  Robinson  y.  Ward,  R,  &  M.  274; 

C.  268;  duty  of  warehouseman,  Cap-  2  C.  &  P.  59,  S.  C. 
liff'v.  Danvers,  Peake's  R.  114 ;  TAo-         (b)  Jones  on  Bailm.  98, 
mat  v.  Day,  4  Esp.  262;  Garside  v. 
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It  is  necessary  (c) — 1st,  that  the  inn  be  a  common  inn  (d) ;  2dly, 
the  party  ought  to  be  a  traveller  or  passenger  (e) ;  Sdly,  the 
goods  and  chattels  must  be  in  the  inn,  or  placed  elsewhere  by 
the  landlord  or  his  servants  (/) ;  4thly,  there  must  be  a  default^ 
express  or  implied,  on  the  part  of  the  innkeeper,  and  such  de- 
fault is  to  be  imputed  to  him,  where  the  loss  or  injury  cannot  be 
ascribed  to  any  other  known  cause  {g) ;  and  6thly,  the  article 
stolen,  &Cm  must  be  a  moveable  chattel  (A).  He  is  liable  if  the 
money  of  his  guest  be  taken  or  lost  (t). 

If  the  goods  be  damaged  or  stolen  whilst  in  the  inn,  either  by 
tlie  servants  of  the  innkeeper  or  strangers,  the  innkeeper  is 
liable ;  and  he  is  responsible  if  his  servants  rob  a  guest  (i). 

If  the  goods  of  the  ^uest  be  stolen  by  his  own  servant  or 
companion  (Z),  or  from  his  own  hands  (m),  or  entirely  through 
his  own  gross  negligence  (n),  or  from  a  room  in  the  inn  which 


t. 


'c)  See  ti|^a,  n.  (A). 

(d)  A  London  tavern  and  coffee- 
house where  heds,  &€.,  are  provided^ 
is  an  inn,  though  no  stages  tnereto,  or 
stables  belonging  to  the  same ;  Tfiomp- 
son  y.  Lacy,  3  B.  &  A\d,  283;  Jones 
V.  O^om,  2  Chit^,  R.  484.  But  a 
mere  coffee-house  is  not ;  Doe  v.  Lam- 
ingf  4  Camp.  77. 

(e)  A  person  may  be  a  guest  though 
he  go  to  an  inn  for  mere  temporary  re- 
freshment ;  Bennett  v.  Mellor,  5  T.  R. 
273 ;  or  merely  leave  a  horse  at  the 
inn,  though  he  himself  lodge  else- 
where; Gode  V.  GrindttonCf  1  Salk. 
388;  2  Lord  Raym.  860.  And  the 
length  of  time  for  which  a  guest  has 
resided  seems  not  to  affect  his  right  as 
such,  provided  he  live  there  in  the 
transitory  character  of  a  guest;  and 
not  as  a  boarder  under  a  special  con- 
tract for  board  and  lodging;  Bac.  Ab. 
Inn,  C.  5 ;  Barkhurst  v.  FoUer,  Salk. 
388. 

(f)  As  in  the  road  before  the  inn 
on  a  iair  day,  that  being  the  place 
where  the  landlord  usuallyput  carnages 
on  such  days ;  Jonet  v.  Tyler,  3  Nev. 
&  M.  576 ;  1  Ad.  &  E.  522.  Or  from 
a  barn,  if  treated  and  considered  as  a 

Sirtion  of  the  inn ;  Morning  Herald, 
ec  6,  1839. 

(g)  Per  Le  Blanc,  J.,  Burgets  v. 
Clements,  4  M.  &  Selw.  312;  Rich- 
mond V.  Smith,  8  B.  &  C.  11.  It  is 
enacted  by  6  Anne,  c.  31,  s.  6,  (made 


perpetual  by  10  Anne,  c.  14,  s.  1,) 
that  "  no  action,  suit,  or  process  what- 
soever shall  be  had,  maintained,  or 
Erosecuted  against  any  person  in  whose 
ouse  or  chamber  dnyjire  shall  acci- 
dentally hepn,  or  any  recompence  be 
made  by  such  person  for  any  damage 
suffered  or  occasioned  thereby;  any 
law,  usage,  or  custom  to  the  contrary 
notwithstanding.''  Semble,  that  tliis 
enactment  protects  an  innkeeper  from 
liability  if  a  guest's  goods  be  aestroyed 
in  the  inn  by  an  accidental  fire. 

(A)  See  Calyes  case,  8  Co.  R.  32  a ; 
Fits.  N.  B.  94  a,  h;  Bac.  Ab.  tit.  Inns ; 
1  Burn's  J.,  Alehouses,  s.  16. 

(t)  Kent  V.  Shuckard,  2  B.  &  Ad. 
803 ;  Doorman  v.  Jenkins,  4  N.  &  M. 
170;  2  Ad.  &£.  956. 

(k)  Jones  on  Bailm.  95,  96 ;  1  Bla. 
Com.  430.  In  Richmond  v.  Smifh, 
8  B.  &  C.  1 1,  Bayley,  J.,  said,  that  he 
is  primA  facie  liable  for  any  loss  not 
occasioned  by  an  act  of  God,  or  the 
king's  enemies.  But  trover  does  not 
lie;  WiUiams  v.  Gesse,  3  Bing.  N.  C. 
849;  5  Scott,  56,  S.  C. 

(/)  Cayle's  case,  8  Co.  33  a ;  Bur- 
geu  V.  Clentents,  4  M.  &  Selw.  310. 

(in)  Per  Lord  Abinger,  Sunbolf  v. 
Alford,  3  M.  &  W.  254. 

(n)  Supra,  note  (/) ;  Sanders  v.  Spen- 
cer, Dyer,  266.  But  this  rule  must  be 
strictly  construed.  See  id, ;  Bac.  Ab. 
Inns,  C.  4. 
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he  used  as  a  warehousei  or  for  purposes  of  trade,  and  of  which 
he  had  the  exclusive  possession  otherwise  than  as  a  mere 
guest  (o),  the  innkeeper  is  not  liable.  But  where  a  traveller 
went  to  an  inn,  and  desired  to  have  his  luggage  taken  into  the 
commercial  room,  to  which  he  resorted,  from  which  it  was  stolen; 
it  was  held  that  the  innkeeper  was  responsible,  although  he 
proved,  that  according  to  the  usual  custom  of  the  house,  the  lug- 
gage would  have  been  deposited  in  the  guest*s  bedroom,  and  not 
in  the  commercial  room,  if  no  order  had  been  given  respecting  it. 
The  defendant  did  not  prove  a  notice  to  the  plaintiff,  that  he 
would  not  be  liable  unless  the  goods  were  placed  in  the  bed- 
room (p).  And  where  an  innkeeper  refused  to  take  charge  of 
goods  till  a  future  day,  because  his  house  was  full  of  parcels, 
and  the  owner  afterwards  stayed  in  the  inn  as  a  guest,  and  the 
goods  were  stolen  during  his  stay,  it  was  holden  that  the  inn- 
keeper was  bound  to  make  good  the  loss  (q). 

But  if  an  innkeeper  receive  goods  not  in  his  character  as  such, 
but  as  a  bailee,  his  liability  as  innkeeper  does  not  attach  (r). 

We  may  here  add,  that  the  law  compels  an  innkeeper  to  re- 
ceive a  traveller,  if  he,  the  innkeeper,  have  convenient  and  suffi- 
cient room  for  that  purpose  (i) ;  and  this  though  the  traveller  be 
travelling  on  a  Sunday,  or  at  a  time  of  night  after  the  innkeeper 
and  his  family  have  retired  to  rest ;  and  it  is  not  necessary  tfiat 
the  traveller  should  communicate  his  name ;  or  tender  the  price 
of  his  entertainment,  if  the  innkeeper  do  not  refuse  to  receive 
him  without  a  payment  in  advance.  But  if  a  person  come  to  the 
inn  drunk,  or  behave  in  an  improper  or  indecent  manner,  the 
innkeeper  may  refuse  to  admit  him  {t).  And  he  is  bound  to 
provide  meat  and  drink,  on  the  prices  being  tendered,  when  they 
are  ready  for  the  guest  (u).  But  he  is  not  bound  to  supply  post 
horses,  although  he  have  a  licence  to  let  them  (or). 

The  landlord  of  an  inn  has  a  particular  lien  on  the  goods  of 


(o)  Famwarthv,  Packtcaodyl  Stark. 
249«  351,  DOte;  Burgen  v.  Clements, 
4M.&Sel.S06. 

(/>)  Richmond  V,  Smith,  8  B.  &  C.  9. 

Iq)  Bennett  v.  Melhr,  5  T,  R.  273. 

(r)  Hyde  v.  TVent  Navigation  Com- 
pany, 5  T.  11.  389;  Jelfy  v.  Clarke, 
Cro.  Jac.  188. 

(s)  Jones  on  Bailm.  95 ;  Elsee  v. 
Gattoard,  5  T.  R.  143;  Calyes  case, 
8  Co.  R.  32 ;  Coggs  v.  Bernard,  Lord 


Raym.  909.  An  action  or  indictment 
lies;  per  Holroyd,  J.,  in  Ansell  v. 
Waterhouse,  6  M.  &  Sel.  393 ;  Rex  v. 
Ivens,  7  C,  &  P.  213;  2  Chit.  PI.  6th 
ed. 

(0  Rex  V.  Ivens,  7  Car.  &  P.  213. 

(u)  Supra,  note  (<) ;  Bac.  Ab.  Inns, 
(C3.) 

(j:)  Dicas  V.  Hides,  Holt,  N.  P.  C. 
207. 
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his  guests  for  their  board  and  lodging  and  for  wine  supplied  to 
their  order^  whatever  may  be  the  amount,  if  such  guests  have 
their  reason,  and  be  not  infants.  So  a  landlord  has  a  lien  for 
money  lent  to  his  guest,  if  it  were  agreed  at  the  time  that  the 
guest's  goods  should  be  a  security  for  the  sum ;  but  he  has  no 
lien  on  the  person  of  his  guest,  nor  can  he  take  off  his  clothes ; 
and  it  seems  doubtful  if  he  can  take  his  goods  whilst  in  his  ma- 
nual possession  (y). 

^ly.  Lacatio  Ret ;  by  which  the  bailee  gains  the  temporary 
use  of  the  thinff,  and  the  thing  is  lent  to  him  for  hire  (z\ 

This  bailee  is  bound  to  use  only  an  ordinary  degree  of  care  (a), 
and  is  not  answerable  for  a  loss  by  accidental  fire  (b). 

The  hirer  of  a  horse  is  not  liable  for  the  ill  treatment  thereof 
by  a  regular  farrier,  whose  attendance  he  requires  (c).  And  it 
seems  that  gross  unskilfulness  or  negligence  must  be  proved  to 
render  the  hirer  liable,  although  he  personally  prescribed  medi- 
cine for  the  animal ;  and  that  to  support  a  case  of  negligence  in 
using  a  hired  horse,  it  is  not  sufficient  to  prove  merely  that  the 
horse  was  returned  with  broken  knees  (d).  The  hirer  of  a  horse 
is  bound  to  discontinue  the  use  of  it,  if  it  become  exhausted,  and 
refuse  its  food  (e). 

It  has  been  held,  that  the  hirer  of  a  chaise  and  horses  to  go  a 
journey,  is  not  liable  for  an  injury  occasioned  by  the  negligence 
or  misconduct  of  the  post  boy  (/  )• 

But  where  a  warehouseman  employs  a  master  porter  to  remove 
goods  from  his  warehouse,  and  the  master  porter  employs  his 
own  men  and  tackle,  and  through  the  negligence  of  the  men  the 


(y)  Proctor  v.  NichoUoriy  7  C.  &  P. 
67;  SmMfY,  Alfordy  3Mee.&W, 
248,  overruling  dictum  of  fiyre,  J.,  in 
Newton  ▼.  Trigg^  1  Show.  969. 

{%)  A  contract  for  the  hire  of  goods 
need  not  be  in  writing,  unless  it  is  to 
endure  beyond  one  year  from  the  mak- 
ing thereof. 

(a)  Jones  on  Bailm.  86 ;  Cooper  v. 
Barton,  S  Camp.  5,  note.  See  how^ 
ever,  Coggi  v.  Bernard,  Lord  Raym. 
916. 

(6)  Longman  v.  Gallini,  Abbott  on 
Shi  pp.  5th  ed.  S59,  note;  Davy  v. 
Chamberlain,  4  Esp.  329;  Beading  v. 
Menham,  1  M.  A;  Rob.  234 ;  but  see 
M'Kenzie  v.  M'Leodf  10  Bing.  388 ; 
4  Moo.  &  Sc.  249. 


(c\  Dean  v,  Keate,  3  Camp.  5,  per 
Lora  Ellenborough. 

(d)  Dean  v.   Keate,  3  Camp.  4; 
Cooper  V.  Barton,  id,  5,  note. 

(e)  BfYty  v.  Mayne,  Gow,  R.  1. 
(jT)  Dean  ▼.  Rranthwaite,  5  Esp. 

R.  35;  Laugher  v.  Pointer,  5  B.  & 
C.  546;  8  Dowl.  &  R.  556 ;  Croft  v. 
Alison,  4  B.  A;  Aid.  590;  Bu$h  v. 
Skinman,  1  B.  fr  P.  409;  Jones  on 
Bailm.  88,  89;  East  India  Company  y. 
PuUen,  2  Stra.  690.  Nor  is  the  driver 
of  a  glass-coach,  hired  for  the  day,  the 
servant  of  the  party  hiring  it,  so  as  to 
bring  him  withm  the  statute  relating 
to  larceny  by  servants;  Rex  y.  2f(sy 
don,  7  C.  &  P.  445.  It  is,  however,  a 
question  for  the  jury.  Brady  v.  GileSf 
1  Moo.  &  R.  949. 
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tackle  fails  and  the  goods  fall  and  injure  a  third  person,  the  ware* 
houseman  is  liable  for  the  injury  (^). 

Sdly.  Locatio  operis  mercium  vehendarum :  and  herein  of  car" 
Tiers  {h)y  public  and  private. 

1.  Who  is  a  common  carrier  (i),  and  of  his  common  law  re^ 
sponsibility.  2.  Of  his  liability  under  the  statute  1  Will.  IV. 
c.  68. 

1.  A  common  carrier  is  one  who  for  hire  undertakes  the  car- 
riage of  goods  for  any  person,  either  by  water  or  land  ;  as  the 
owner  or  master  of  a  ship  (A) ;  a  wharfinger,  who  undertakes  to 
convey  goods  irom  his  wharf  to  the  vessel,  in  his  own  lighters  (l) ; 
a  mail  contractor,  or  the  proprietor  of  a  common  stage-coach,  or 
waggon,  barge,  lighter,  merchant  ship,  &c.  (m). 

And  where  an  act  of  parliament  enables  a  railway  company,  if 
they  think  proper,  to  use  locomotive  engines  and  carry  passengers, 
goods  and  merchandize,  making  reasonable  charges  for  the  same, 
and  they  avail  themselves  of  this  permission,  and  become  carriers, 
and  accept  goods  for  that  purpose^  without  in  any  way  limiting 
their  responsibility,  the  common  law  duty  is  cast  upon  them  as 
carriers,  and  they  are  not  entitled  to  notice  of  action  as  for  any 
thing  done  by  them  by  virtue  of  the  act  (n). 

(g)  Randlaon  v.  Murray,  3  Nev.  &  918;  Mors  v.  Slue,  T.  Raym.  320; 

P.  239;  8  Ad.  &  £.  112,  S.  C.  Gitboum  v.  Hurst,  1  Salk.  249,  282; 

(A)  See  Jeremy  on  the  Law  of  Car-  Lovett  ▼.  Hobbs,  2  Show.  128 ;  For- 

riers ;  and  3  Chitty,  Com.  Law,  369.  ward  v.  Pittard,  1  T.  R.  27 ;  Brook  ▼. 

(i)  The  keeper  of  a  booking^K>ffice  Pickwick^  1  Bing.  218;  Bac.  Ab.  Car- 
contracts  that  ne  will  take  care  that  a  rier;  see  recital  of  1  Will.  4,  c.  68. 
Earcel  be  delivered  to  some  carrier,  to  But  a  hackney-coachman  is  not  liable 
e  conveyed  to  its  destination,  and  it  as  a  common  carrier,  unless  he  receive 
is  not  sufficient,  to  render  him  liable,  money  for  the  carriage,  &c. ;  Upshare 
to  show  that  it  never  did  reach  its  des-  v.  Aidee,  1  Com.  R.  35.  Nor  is  the 
tination ;  Gilbart  v.  Dale,  5  Ad.  &  postmaster-general  a  common  carrier 
£.  546 ;  1  Nev.  &  Per.  22,  S.  C.  within  the  custom  of  the  realm ;  Lane 

(k)  Trent  and  Mersey  Navigation  v.  v.  Cotton,  1  Lord  Raym.  646;  WkU" 

Wood,  3  £sp.  R.  127  ;  4  Dougl.  287,  Jield  v.  Lord  Le  Despencer,  Cowp. 

S.  C.    See  tue  statute  26  Geo.  3,  c.  86,  754 ;  Jones  on  Bailm.  109 ;  Nicholson 

which  limits  the  liability  of  owners  of  v.  Mounsey,  15  East,  384;  nor  is  a 

ships.      Liability  of  a   ship-owner,  town  carman  whose  carts  ply  near  the 

though  master,  was  in  some  respects  whar&,and  who  lets  them  by  the  hour, 

apparently  in  the  nature  of  a  *char-  day,  or  job ;  Brind  v.  Dale,  8  C.  &  P. 

terer;  Colviny,  Newberry,  8  B.  &C.  207;  2  M.  &  Rob.  80,  S.  C;   or  a 

166;  and  see  Fenton  v.  Dublin  Steam  person  who  conveys  passengers  only; 

Company,  1  P.  &  Dav.  103.    Meaning  Aston  v.  Heaven,  2  Esp.  533 ;  Christie 

of  exception  of  "perils  of  sea  and  act  of  v.  Griggs,  2  Camp.  79;    Sharpe  v. 

God ;"  Buller v. Fisher,  Peake's  Addl.  Grey,  9Bing. 460 ;  8 Moo. &  Sc.  62 1 . 

C.  183 ;  Siordet  v.  Hall,  1  Moo.  &  P.  (n)  Palmer  v.  Grand  Junction  Rail- 

561 ;  4  Bing.  607.  way  Company,  7  Dowl.  P<  C.  232 ;  4 

(/)  Morning  v.  Todd,  1  Stark.  R.  72.  M.  &  W.  749. 

(m)  Coggs  V.  Bemardj  Lord  Raym. 
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A  common  carrier  is^  by  the  ancient  custom  or  common  law  of 
the  realm^  to  prevent  frauds  in  the  nature  of  an  insurer ;  and  at 
common  law  he  is  not  excused  or  discharged  in  case  of  the  loss 
of^  or  any  injury  to,  the  goods^  unless  it  was  occasioned  by  the 
act  of  God  or  of  the  king's  enemies  (o).  He  is  therefore  liable, 
at  common  law,  though  robbed  (p) ;  or  the  goods  be  destroyed 
by  an  accidental  &re(q),  or  wrongfully  seized  by  third  per- 
sons (r).  His  duty  to  carry  safely  is  independent  of  any  con- 
tract, and  no  contract  need  be  proved  in  an  action  on  the  case 
founded  on  the  custom  of  the  realm  (s) ;  and,  therefore,  where  a 
declaration  in  case  stated  that  the  plaintiff  delivered  to  the  de- 
fendants, and  the  defendants  accepted  a  package  to  be  taken 
care  of  and  carried  and  conveyed  from  L.  to  JB,,  and  there  deli- 
vered to  A.  JB,,  for  reasonable  reward,  and  thereupon  it  became 
the  duty  of  the  defendants  to  take  due  care,  &c.,  in  the  convey- 
ance of  the  said  package ;  to  which  it  was  pleaded  that  the  plain- 
tiff did  not  deliver  the  package  to  the  defendants ;  and  at  the 
trial  the  jury  found  a  verdict  for  one  of  the  defendants  and 
against  the  other ;  it  was  held,  that  the  declaration  might  be 
read  as  charging  the  defendants  in  tort  on  the  general  custom  of 
the  realm,  and  not  on  a  contract ;  that  the  Court  were  bound  so 
to  read  it  after  verdict,  and  to  support  the  finding,  though  against 
only  one  of  the  defendants  (s). 

In  Davii  v.  Garrett  (t),  the  Court  recognised  the  doctrine, 
that  it  is  the  implied  duty  of  the  owner  of  a  vessel  (ti),  whether  a 
general  ship,  or  hired  for  the  special  purpose  of  the  voyage,  to 
proceed,  without  unnecessary  deviation,  in  the  usual  and  custo- 


(o)  Jones  on  Bailm.  104 ;  Bui.  N. 
P.  70 ;  Coggs  V,  Bernard,  Lord  Raym. 
918;  per  Parke,  B.  Palmer  v.  Grand 
Junction  Kaihoay  Company^  7  Dowl. 
245.  The  general  law  upon  this  sub- 
ject is  ftilly  stated  by  the  Court  in 
MackUn  v.  Waterhouse,  and  Riley  v. 
Homey  2  M.  &  P.  319,  SSI,  and  5 
Bing.  21 2, 2 17|  S.  Cases.  He  is  bound 
to  convey  if  he  have  room  ;  id.  As  to 
his  lien,  see  Starr  ▼.  Crowley ,  M^lel. 
&Y.  129;  as  to  his  charges,  Winh- 
field  V.  Fackiagton,  2  C.  &  P.  599 ; 
■  ▼.  Jackiouj  Peake  Addl.  C. 
185,  186.  Consignee  not  in  general 
liable  where  no  bill  of  lading,  Coleman 
V.  Lambert,  5  M.  &  W.  502.  As  to 
proof  that  a  party  is  a  common  car- 


rier, see  Upston  ▼.  Slark,  2  C.  &  P. 
598 ;  and  see  Gilbart  v.  Dale,  5  Ad. 
&  £.  543 ;  1  Nev.  &  P.  22. 

(p)  Jones  on  Bailm.  103 ;  1  Inst 
89,  a ;  1  Rol.  Ab.  2.  What  not  a  loss 
by  robbery,  within  an  exception  of 
robbery  by  special  contract ;  Latkam 
▼.  Stanbwy,  3  Stark.  R.  143. 

(g)  Forward  v.  Fittard,  1 T.  R.  27 ; 
Hyde  v.  the  Navigation  CormMoiyJrom 
the  Trent  to  the  Mertey,  5  T.  R.  389 ; 
GatUffe  Y.  Bourne,  5  Scott,  667 ;  4 
Bing.rl.  C.  314. 

(r)  Godingv,  Higgim,  1  Camp. 451. 

(4  Poxti  ▼.  Shipton,  1  P.  A;  Dav.  4. 

(04M.&P.540;6Bing.716,S.C. 

(ti)  The  same  rule  would,  it  seems, 
apply  to  a  carrier  by  laxuL 
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mary  course.  In  that  case,  the  defendant  received  on  board  his 
barge  certain  lime,  to  be  conveyed  for  the  plaintiff  from  Bewley 
Cliff  to  London.  The  master  deviated  from  the  usual  and  cus- 
tomary course  of  the  voyage  without  any  justifiable  cause ;  and 
whilst  the  barge  was  so  out  of  her  course,  she  encountered  a 
storm,  and  the  water  communicating  with  the  lime  caused  it  to 
Ignite,  whereby  the  barge  and  cargo  were  lost  In  an  action  on 
the  case  for  the  loss  of  the  lime,  the  declaration  alleged,  that ''  it 
was  the  duty  of  the  defendant  to  have  carried  and  conveyed  the 
lime  by,  and  according  to,  the  direct,  usual,  and  customary  way, 
course,  and  passage,  without  any  voluntary  and  unnecessary  de- 
viation or  departure  from,  or  delay  or  hindrance  in  the  same ;" 
and  averred  the  loss  to  be  '^  by  reason  of  the  deviation  and  de- 
parture, and  delay  and  detention,  out  of  such  usual  and  cus- 
tomary course  and  passage.**  It  was  held,  first,  that  the  damage 
sustained  by  the  plaintiff  was  sufficientiy  proximate  to  the 
vrrongfiil  act  of  the  defendant  to  form  the  subject  of  an  action ; 
secondly,  that  the  declaration  vras  sufficient  to  support  a  judg- 
ment for  the  plaintiff. 

In  order  to  render  the  carrier  liable,  even  at  common  law, 
die  goods  must  be  duly  delivered  to  him,  or  to  some  one 
intrusted  by  him  to  receive  them  {x).  If,  however,  the  carrier 
receive  goods,  he  cannot  set  up  as  a  defence,  if  the  goods  be 
subsequenUy  lost,  that  they  were  not  properly  secured  when 
delivered  to  him,  the  loss,  it  should  seem,  not  arising  from  that 
cause  (y). 

If  any  fraud  or  deceit  be  practised  on  the  carrier ;  as  if  the 
real  value  of  goods  be  deceitfiiUy  misrepresented  to,  or  fraudu- 


(x)  See  Boys  v.  Pinky  8  Car.  &  P. 
361.  Under  the  Sutute  1  W.  4,  a 
delivery  at  an  office,  ^c,  used  or  ap- 
pointed by  the  carrier  for  receiving  his 
parcels,  is  sufficient;  ^f, 491,  note 
(y).  Delivery  to  driver  of  stage- 
coach, Williami  v.  Cranston,  2  Stark. 
82 ;  Buttery.  Basing,  2  C.  &  P.  613 ; 
the  leaving  goods  in  an  inn-yard, 
where  several  carriers  put  up,  Selway 
v.  HoUoway,  1  Ld.  Raym.  46;  or  on 
a  wharf,  piled  up  with  other  goods, 
without  communicating  with  any  one 
there,  is  not  a  sufficient  delivery.  Buck- 
many.  Levi,  3  Camp.  414;  and  see 
generally  Rose.  £v.  5th  ed.  373,  374 ; 


Quiggin  y.  Duff,  1  M.  &  W.  174 ;  1 
T.  &  G.  553,  S.  C. ;  Syms  v.  Chaplin,  1 
N.  &  P.  1 26,  post,  491.  A  special  con- 
tract with  a  keeper  of  a  booking-office, 
who  was  also  a  part  ovmer  in  a  stage 
coach,  binds  the  other  owners  of  the 
coach,  &C. ;  Hesley  v.  Mears,  5  B.6c 
C.  504 ;  8  D.  &  R.  289,  S.  C.  A 
booking  office  keeper,  who  also  keeps 
wine  vaults,  is  liable,  if  he  allow  even 
bulky  goods  to  remain  exposed  at  the 
bar  of  the  latter ;  Dover  v.  Mills,  5 
C.  &  P.  175. 

(y)  Sluart  v.  Crawly,  2  Stark.  R. 
323. 
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lently  concealed  from,  him,  whereby  he  is  induced  to  regard 
them  as  of  trifling  value,  he  is  not  liable,  in  case  they  be  lost  or 
stolen  from  him  (z).  But  it  appears  that,  by  the  common  lav, 
there  is  no  necessity  to  state  the  value  of  a  parcel,  if  not  asked, 
i^d  there  be  no  fraud  (a) ;  particularly  if  the  non-communica-i 
tion  did  not  occasion  the  loss,  and  it  happened  from  the  carrier 
wrongfully  choosing  another  conveyance  than  that  agreed  upon  (&)• 

Where  the  damage  complained  of  happens  distinctly  from  the 
owner^a  neglect,  and  not  from  the  neglect  of  the  carrier,  in  the 
ordinary  course  of  his  duty,  he  is  not  liable  (c) ;  nor  is  he  re- 
sponsible for  the  loss  of  a  parcel,  which,  by  agreement  between 
the  owner  and  the  owner's  servant,  the  latter  was  to  carry  for 
his  awn  private  gain  (d)»  And  where  the  plaintiff  received  a 
parcel  from  O.  to  booh  for  London,  at  the  office  of  the  defend- 
ants, common  carriers ;  and,  instead  of  obeying  his  instructions, 
put  the  parcel  into  his  bag,  intending  to  take  it  to  London  him- 
self by  the  coach  as  part  of  his  oum  luggage  ;  it  was  held,  that 
the  plaintiff  could  not  recover  against  them  for  the  loss  of  the 
parcel  {e).  And  if  goods  be  delivered  to  A.,  under  a  contract 
that  the  owner  should  go  with  them  and  take  care  of  them,  this 
is  not  a  delivery  of  the  goods  to  ^.  as  a  common  carrier  (/*)• 

When  the  Carrier^s  jResponsibility  ceases. — ^And  the  responsi- 
bility of  the  carrier,  as  such,  ceases  when  the  goods  have  reached 
their  place  of  destination,  and  the  control  of  the  carrier  over 
them,  in  the  character  of  a  carrier,  has  terminated.  Therefore^ 
where  a  carrier,  having  conveyed  the  goods  to  the  place  where 
another  carrier  was  to  take  them  up,  deposited  them  in  his  own 
warehouse  for  the  convenience  of  the  owner  of  the  goods,  the 
latter  carrier  not  having  arrived,  it  was  held  that  the  former  was 
not  liable  for  a  loss  occasioned  by  the  destruction  of  the  goods 
by  fire  whilst  in  the  warehouse  {g).    But  in  order  to  discharge 


< 


[f)  See  Kenrig  v.  Egglatany  Aleyn, 
;  TUMume  ▼.  Wk^,  1  Stra.  145 ; 


9S 

Gibbon  V.  Paynion,  4  Burr.  SS98; 
Mayhew  v.  Eametf  1  C.  &  P.  550;  3 
B.  &  C.  601,  S.  C. ;  Bradl^  v.Water- 
kouMC,  d  C.  &  P.  318;  M.  &  M.  154, 
S.  C. 

(«)  Id, ;  and  see  post,  488. 

(b)  Sieat  V.  Fogg,  5  B.  &  Aid.  343. 

(c)  Wholly  ▼.  Wray,  3  Esd.  74 ; 
see  Eait  India  Company  v.  PuUen,  8 


Stra.  690 ;  Sparrow  v.  Carruthersy  id. 
1236 ;  Robiruon  ▼.  Dunrnore,  2  B.  & 
P.  419. 

(d)  Butler  r.  Basing,  9  C.  &  P.  613. 

(«)  MiUs  Y.  Cattle,  6  Bing.  743 ;  4 
M.  &  P.  630,  S.  C. 

(/)  Brmd  v.  Dale,  2  M.  &  Rob. 
80 ;  8  Car  &  P.  207  ;  «  M.  &  W.  775. 

(g)  Garside  v.  the  Proprietors  of  the 
Trent  and  Mertey  Navigation,4  T.  R. 
581 ;  Hydey.  the  same,  5  id.  398;  In 
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a  wharfinger,  who  undertakes  to  ship  goods,  from  responsibility 
for  goods  left  with  him  to  be  sent  coastwise,  a  delivery  to  the 
mate,  or  some  other  officer  of  the  ship  by  which  they  are  to  be 
conveyed,  is  necessary  (A). 

On  the  general  question,  whether  a  carrier  is  bound  to  make 
an  actual  delivery  at  the  residence  of  the  consignee,  three  judges 
(contrary  to  Lord  Kenyon's  opinion)  considered  that  he  was  (i) : 
but  it  was  unanimously  agreed,  that  the  master  of  a  foreign  ship 
is  discharged  by  a  delivery  at  the  usual  wharf  (A)*  But  a  carrier 
is  clearly  liable  where  he  receives  a  reward  for  carrying  the 
goods  from  the  wharf  at  which  he  unloads  to  the  plaintifTs  resi- 
dence (/) ;  or  where  he  has  always  been  accustomed  to  take  them 
home,iand  has  himself  kept  a  porter  for  that  purpose  (m);  but 
not  where  the  custom  has  been  otherwise  (n).  And,  even  if  a 
carrier  be  not  bound  to  deliver  goods  at  the  consignee's  pre- 
mises, it  seems  that  he  should,  at  all  events,  give  him  notice  of 
their  arrival  (o)« 

Who  is  to  sue  the  Carrier. — It  is  material  to  remark,  that  the 
law  presumes  that  the  contract  for  the  carriage  of  goods,  when 
sent  by  a  vendor  to  a  vendee,  is  between  the  latter  and  the 
carrier,  and  that  the  vendor  is  acting  as  his  agent.  The  delivery 
to  the  carrier  impliedly  veste  the  property  in  the  goods  in  the 
purchaser ;  (subject  to  the  vendor's  right  of  stoppage  in  tran- 
situ;)  they  are  instanter  at  the  vendee's  risk,  and  he  is  the 


re  Wehh^  2  Moore  R.  500;  but  see 
Gatliffe  ▼.  Bourne,  4  Bing.  N.  C.  314 ; 
5  Scott,  667,  S.  C. ;  infra,  DOte  (ft). 

(A)  Leigh  v.  Smitk,  ky.  &  M.  224 ; 
1  C.  &  P.  638,  S.  C. 

(t)  Hyde  ▼.  Me  Trent  and  Mersey 
Navigation  Company,  5  T.  R.  394; 
and  see  Storr  v.  Crowley,  M'Clel.  & 
Y.  129;  Stephemon  v.  Hart,  1  M.  & 
P.  367 ;  4  Bing.  476,  S.  C. ;  Duffy. 
Budd,  3  B.  &  B.  177 ;  6  Moore,  409, 
S.  C. 

(k)  Hyde  v.  the  Trent  and  Mersey 
Navigation  Company,  5  T.  R.  394 ;  see 
Stock  ▼.  Harris,  5  Barr.  2709  ;  Gat- 
liffe  ▼.  Bourne,  4  Bing.  N.  C.  314; 
there  to  a  declaration  on  a  contract 
by  the  master  of  a  steam  vessel  to 
oonvey  goods  from  Dublin  to  London, 
and  to  deliver  the  same  at  the  port  of 
London  to  the  plaintiff  or  his  assigns, 
a  plea  that  after  the  arrival  of  the  ves- 


sel at  London  defendant  caused  the 
goods  to  be  deposited  on  a  wharf, 
there  to  remain  until  they  could  be 
delivered  to  plaintiff,  the  wharf  being 
the  place  woere  goods  from  Dublin 
were  accustomed  to  be  landed,  and 
fit  and  proper  for  such  purpose,  and 
that  before  a  reasonable  time  from 
delivery  elapsed  they  were  destroyed 
by  a  nre  which  broke  out  there  by 
accident,  was  held  bad. 

(/)  Hyde  v.  the  Trent  and  Mersey 
Navigation  Compam/,  5  T.  R.  389. 

(m)  Golden  v.  Manning,  2  Bla.  R. 
916;  3  Wils.  429,  S.  C. 

(n)  Quiggin  v.  Duff,  1  M.  &  W.  180. 
As  to  the  liability  of  a  forwarding 
agent,  id, 

(p)  Golden  v.  Manning,  3  Wils. 
433;  2  Bla.  R.  917,  S.  C.;  Duffv, 
Budd,  3  B.  &  B.  177;  see  Storr  v. 
Crowley,  1  M'Clel.  &  Y.  129. 
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party  to  sue  the  carrier  for  the  loss  of  them  ;  although  the  latter 
was  to  be  paid  by  the  consignor,  and  the  consignee  gave  no  par- 
ticular directions  by  whom  the  goods  were  to  be  forwarded  to 
him  ( j>).  And  the  general  rule  that  the  consignee  is  the  party 
to  sue  the  carrier  applies,  although  he  ordered  the  goods  to  be 
sent  to  him  '^  on  an  insurance  being  effected,  and  on  a  credit  of 
three  months  from  the  time  of  arrival,"  the  vendor  having  in- 
sured the  goods  (y).  If,  however,  by  virtue  of  the  terms  of  the 
agreement  between  the  consignor  and  consignee,  the  latter  was 
not  to  acquire  a  property  in  the  goods,  and  they  were  not  to  be 
at  his  risk  until  they  actually  were  delivered  to  and  accepted  by 
him ;  as  where  goods  are  forwarded  to  the  consignee  for  ap- 
proval, and  on  the  terms  that  if  he  disapproved  of  tbem  they 
were  to  be  sent  back,  and  the  consignor  was  to  pay  the  carriage 
both  ways  (r) ;  or  if  the  consignee  procured  the  goods  to  be 
consigned  to  him  by  a  fraud  on  the  consignor,  so  that  he  ob- 
tained no  property  in  the  goods  (s) ;  in  either  of  such  cases  the 
consignor  may  sue  the  carrier  for  the  loss,  &c. ;  and  a  person 
having  a  special  property  in  goods  may,  though  he  be  the  con- 
signor, sue  the  carrier ;  therefore  a  laundress,  who  returns  clothes 
by  a  carrier,  who  loses  them,  may  sue  him  for  the  loss  (0* 

A  person  who  ships  goods  in  an  English  port,  as  the  agent  of 
the  owner  of  the  goods,  resident  abroad,  and  pays  the  freight  for 
them,  may,  it  seems,  maintain  an  action  in  his  own  name,  for  the 
non-delivery  thereof  according  to  the  bill  of  lading,  which 
creates  a  privity  of  contract  between  the  consignor  and  the 
owner  of  the  vessel  (m). 

In  general  the  bill  of  lading  (x)  will  decide  the  question  who 
should  sue  the  carrier.  If  it  be  to  deliver  **  to  ^.,'*  he  should 
be  the  plaintiff.     If  it  direct  the  delivery  to  be  made  **  to  A,  for 


(p)  Bawa  V.  Peck,  8  T.  R.  330 ; 
Button  ▼.  Solamonson,  3  B.  &  P.  584 ; 
Brown  y.  Hodgson,  2  Camp.  36 ;  King 
V.  Meredith,  i3.  639 ;  Joseph  v.  Knox, 
3  id.  320 ;  Griffin  v.  Langfieid,  id, 
S55 ;  1  Chitty  PL,  6th  ed.  6. 

{q)  Fragano  v.  Long,  4  B.  &  C. 
219;  4  D.  &R.  283,  S.  C. 

(r)  SuHiin  v.  Shepherd,  1  Moo.  & 
Rob.  223. 

(0  Stephenson  v.  Hart,  1  M.  &  P. 
857 ;  4  Bing.  476,  S.  C. ;  Buff  v. 
Budd,  3  B.  &  B.  177 ;  6  Moore,  469, 
S.  C* ;  qtutre  if  the  consignor  can  sue 


a  booking-office  keeper,  to  whom  he 
has  delivered  goods  to  be  forwarded, 
they  being  lost,  Gilbart  v.  Bale,  5  Ad. 
&  E.  543 ;  1  Ney.  &  P.  22,  S.  C. 

(0  Freeman  v.  Birch,  1  Nev.  & 
Man.  420. 

(tt)  Joseph  y.  JJLfiojr,  3  Camp.  320 ; 
see  Brown  v.  Hodgson,  2  id.  36. 

(x)  Quare,  if  a  document  similar  in 
form  to  a  bill  of  lading,  but  giyen  by 
the  master  of  an  inland  canal  boat, 
has  the  same  operation  as  a  bill  of 
lading,  Btyans  v.  Nix,  4  M.  &  W« 
775. 
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the  use  of  J5.'*  (y) ;  or  *'  for  A.  (the  consignor),  and  in  his  name 
to  B.*'  (z) ;  (and  B.  at  the  time  of  the  shipment  in  the  latter 
case  had  no  property  in  the  goods,  although  he  had  insured 
them) ;  in  the  former  instance,  B.  should  be  the  plaintiff,  and 
in  the  latter,  A.  is  the  party  to  sue  the  carrier. 

Liability  for  Iiguries  to  Passengers. — A  common  carrier  of 
passengers  for  hire,  is  not  subject  to  the  peculiar  common  law 
rule  which  regulates  the  liability  of  carriers  of  goods,  in  cases 
not  provided  for  by  the  statute  1  W.  4,  c.  68.  A  carrier  of  pcu^ 
sengers  is  only  liable  for  any  personal  injury  they  may  sustain, 
where  there  is  actual  negligence  or  unskilftdness.  Crofts  v. 
Waterhotise  (a)  is  an  authority  to  that  effect.  In  that  case,  the 
driver  of  the  defendant's  coach  drove  it  upon  a  bank,  and  the 
coach  upset,  whereby  the  plaintiff,  a  passenger,  was  seriously  in- 
jured. It  appeared  that  the  same  driver  had  passed  the  spot 
where  the  accident  happened  twelve  hours  before ;  but,  in  the 
interval,  a  cottage  which  stood  in  the  road  had  been  removed, 
and  the  consequence  was,  that  the  driver  mistook  the  course  of 
the  road,  it  being  moonlight.  The  judge  told  the  jury,  that  as 
the  road  was  of  sufficient  width,  and  there  was  no  obstruction  or 
want  of  light,  the  driver  ought  to  have  kept  within  the  limits  of 
the  road,  and  that  the  plaintiff  was  entitled  to  recover,  the  injury 
having  arisen  from  the  deviation.  The  jury  having  found  a  ver- 
dict for  the  plaintiff,  the  court  granted  a  new  trial,  on  the  ground 
that  the  jury  should  have  been  directed  to  consider  whether  or 
not  the  deviation  was  the  efiect  of  negligence. 

A  stage  coach  proprietor  impliedly  promises  that  he  will  take 
good  care  to  provide  a  coach  reasonably  secure,  and  horses  and 
harness  reasonably  fit,  for  the  purposes  of  the  journey;  and  he 
is  liable  if,  for  want  of  his  attention  in  these  matters,  a  passenger 
be  injured  (&).     He  is  also  liable  if  an  accident  happen  from  a 


(y)  Evans Y,  Mariett,!  LordRaym. 
871 ;  cited  by  Best,  J.,  in  Sargent  v. 
Morris,  3  B.  &  Aid.  28$. 

(z)  Sargent  v.  Morris,  3  B.  &  Aid. 
277. 

(a)  11  Moore,  133;  3  Bing.  319, 
S.  C. ;  and  see  Christie  v.  Griggs,  2 
Camp.  79,  81;  Aston  v.  Heaven,  2 
Esp.  R.  533 ;  Harris  v.  Costar,  1  C. 
&  P.  6S6.  The  remedy  is  assumpsit, 
3  Chitty  PI.  362,  5th  ed. ;  or  case,  id. 
647.    As  to  the  law  of  the  road,  see 


Wordsvx>rth  v.  Willan,  5  Esp.  973; 
Wayde  v.  Carr,  9  D.  &  R.  255.  TTie 
proprietors  of  a  maU  coach  are  liable 
for  the  misconduct  of  the  driver; 
White  ▼.  Bmdton,  Peake's  R.  81. 
What  evidence  of  having  become 
passenger  by  defendant's  omnibus  suf- 
ficient ;  Brien  v.  Bennett,  8  C.  &  P. 
724. 

(b)  Id, ;  Bremner  v.  Williams,  1  C 
&  P.  414:  and  see  Curtis  v.  Drtnk' 
water,  2  B.  &  Ad.  169. 
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defect  in  part  of  the  iron  work,  &c.,  (as  the  asde  tree>)  although 
the  imperfection  was  not  visible,  and  could  not  be  discovered 
f  upon  ordinary  examination,  and  the  vehicle  was  examined  in  tho 

usual  way  just  before  the  commencement  of  the  journey  (c).  The 
breaking  down  or  upsettbg  c^  the  coach,  appears  to  be  primA 
facie  evidence  of  carelessness  on  the  part  of  the  driver  id)^  And 
where  too  many  passengers  are  recrived  in  or  upon  the  coach 
contrary  to  statute,  the  overloading  will  be  most  powerful,  if  not 
decisive  evidence,  that  the  accident  arose  from  the  excess  ie)p  If 
the  coach  be  passing  through  a  jisoe  known  by  the  coachman  to 
be  dangerous,  as  under  a  low  or  narrow  gateway,  &c.,  he  is 
bound  to  warn  the  passengers  of  die  danger,  so  that  they  may 
avoid  it  (/)•  The  coachman  must  exercise  the  best  and  soundest 
judgment :  if  he  may  adc^  one  of  two  courses,  and  select  the 
most  hazardous,  the  owner  is  liable,  if  any  iiqury  ensue  to  the 
passengers  (^).  And  if  a  passenger,  in  consequence  of  the 
coachman's  neglect  or  undcilfiilness,  is  placed  in  such  a  situatioui 
that  as  a  prudent  precaution,  for  the  purpose  of  sdf-preservaAion» 
he  is  induced  to  leap  from  the  coach,  the  owners  are  liable  for 
any  hurt  he  may  sustain  (A). 

If  places  be  taken  for  several  persons  to  go  inside  a  coach 
together,  it  is  a  breach  of  the  contract  to  provide  for  them  places 
in  distinct  parts  of  the  coach,  that  is,  some  in  one  part  of  a 
double  bodied  coach,  and  the  rest  in  the  other  part  of  such 
coach  (i). 

In  an  action  against  a  stage  coach  proprietor,  Lprd  Kenyom 
ruled  at  NiH  Prime,  that  if  a  person  take  a  place  in  a  stage 
coach,  and  pay  at  the  time  only  a  depadt,  or  half  the  Sure  for 
example,  and  is  not  at  the  time  ready  to  take  his  place  when  the 
coach  is  setting  off,  the  proprietor  of  the  coach  is  at  liberty  to  fill 
up  his  place  with  another  passenger :  but  that  if  at  die  time  of 
taking  his  place  he  pay  the  whole  &re,  in  such  case  the  pro* 
prietor  cannot  dispose  of  his  place ;  but  he  may  take  it  at  any 
stage  of  the  journey  he  thinks  fit  (A). 

2*  Of  the  Liability  of  a  Carrier  of  Goods  vnder  the  Statute 


(e)  Sharp  v.  Oreyt  fi  M.  &  Sc.  6S0 ;        (/)  DudUj^  v.  Smith,  1  Camp.  16^ 
9  Bing.  457,  S.  C.  (g)  Mayhew  v.  Boyce,  1  SUrk.  R. 

(d)  Chritiie  r.  Orim,  2  Camp.  79.  483. 

(e)  See  Israel  ▼.  clarky  4  £sp.  R.         (h)  Jones  v.  Boyce,  1  Stark.  49S. 
a50;  9  &4,  c.  49;  3&4  W.4,c.48;         (i)LongY.  Home,!  C.  &  P.  6\0. 
Chit.  &  Halme's  Stac.  tit.  Stage  Coaches.        {h)  Ear  v.  MounUnn,  1  £sp.  R.  37. 
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1  W.  4,  c.  68.— It  is  open  to  parties  by  special  agreement  to 
waive  rules  of  law  and  liabilities  introduced  and  enforced  for 
their  own  benefit.  Although,  for  the  purpose  of  protecting  the 
public  firom  deceit  and  pretended  losses,  the  common  law  respon- 
sibility of  a  carrier  is  peculiarly  extensive,  still,  if  he  expressly 
refuse  to  receive  goods,  unless  the  party  intrusting  them  to  his 
Care  agree  to  restrain  such  liability,  there  can  be  no  legal  or 
equitable  reason  for  holding  that  the  carrier  is  bound  beyond 
the  terms  expressly  agreed  upon,  in  the  absence  of  fraud,  or 
gross  and  actual  negligence,  on  his  part.  It  was  therefore  set- 
tled, before  the  statute  1  W.  4,  was  passed,  that  if  a  carrier  gave, 
and  could  prove  that  the  party  received,  notice  that  he,  the  car- 
rier, would  not  be  liable  for  the  whole  or  part  of  the  value  of 
any  goods,  or  of  goods  of  a  particular  description,  delivered  to 
him,  unless  informed  of  their  value,  and  paid  an  extra  remunera-* 
tion  accordingly,  it  was  to  be  presumed  that  the  owner  of  the 
goods  agreed  to  this  limitation  of  the  carrier's  liability ;  and  the 
carrier  was  held  not  to  be  liable  under  such  circumstances,  in 
case  of  a  loss  not  occasioned  by  his  fraud,  misfeasance,  or  gross 
carelessness  (/),  but  arising  from  one  of  the  various  accidents  or 
depredations  to  which  the  business  of  a  carrier  is  particularly 
exposed  (m). 

The  object  of  requiring  notice  to  the  carrier  of  the  value  of 
the  goods  in  these  cases  was  twofold ;  first,  to  obtain  a  larger 
premium  for  the  conveyance  of  valuable  parcels ;  and,  secondly, 
to  put  the  proprietors  on  their  guard  (n). 

But  when  the  carrier  relied  on  this  restriction  of  his  ordinary 
liability,  it  was  held  to  be  incumbent  on  him  to  prove  clearly 
that  the  party  charging  him,  agreed,  expressly  or  impliedly,  to 
such  restriction ;  and  therefore,  although  it  had  become,  before 
the  statute  1  W.  4,  the  almost  universal  practice  amongst  car- 
riers to  give  notice  that  they  would  not  be  responsible  for  goods 
of  a  certain  value  (generally  5/.)  "  unless  entered  as  such,  and 
paid  for  accordingly,*'  and  it  was  well  known  by  the  public  that 


(/)  As  to  what  amounts  to  gross 
negligence,  see  Bays  v.  Pink,  8  C.  & 
P.  361. 

(m)  See  Clog  v.  WiUan^  1  H.  Bla. 
298 ;  Izett  v.  Mountain,  4  East,  371 ; 
Nicholson  Y,  Willan,  5  id.  507  ;  Clarke 
V.  Gray,  6  id.  570,  564;  Mayor  of 
Doncaster  ▼.   D<^,  3  Taunt.    262; 


Maving  ▼.  Todd,  1  Stark.  R.  72.  The 
general  rules  upon  this  subject  were 
stated  by  the  Court  in  Macklin  y. 
Waterhouse,  and  RUey  v.  Home,  2  M^ 
&  P.  319,  331 ;  and  5  Bing.  212,  217, 
S.  Cases. 

(n)  See  per  Bayley,  J.,  BignoldY* 
Waterhouse,  1  M.  &  Selvr.  261. 
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such  notices  were  so  given ;  still  the  carrier,  when  sued  for  the 
loss  of  goods,  was  compelled  to  adduce  clear  and  explicit  evi- 
dence, fixing  the  plaintiff,  or  his  agent,  with  full  knowledge  of 
the  existence  of  the  particular  notice  by  which  such  earner  at« 
tempted  to  obviate  or  limit  the  common  law  liability  (o).  And  it 
was  decided  that  there  was  no  presumption  that  the  plaintiff 
knew  of  the  carrier's  notice,  although  it  was  proved  that  he  took 
in,  for  three  years,  a  newspaper  wherein  the  notice  was  adver- 
tised weekly  ( />). 

It  was  also  held  that  however  conspicuously  the  carrier's  no- 
tice might  have  been  put  up,  so  that  it  was  highly  improbable 
that  the  party  bringing  goods  to  his  office  did  not  see  the  notice 
there  erected,  still  there  was  only  ground  for  presumption,  even 
in  that  case,  that  the  notice  was  seen ;  and  that  if,  in  point  of 
fact,  such  party  did  not,  or  from  ignorance  could  not,  read  the 
notification,  and  that  matter  were  proved  by  him,  the  notice  was 
inoperative,  and  the  carrier  was  considered  liable  as  if  it  were  not 
given  (9).  But  where  there  was  contradictory  evidence  as  to 
whether  a  ticket  limiting  the  liability  of  carriers  had  been  deli- 
vered by  them  to  the  consignor  at  the  time  they  took  the  goods  in 
charge,  it  was  held  as  properly  left  to  the  jury  whether  such  ticket 
had  been  delivered,  and  that  it  was  unnecessary  to  leave  to  them 
whether  or  not  it  had  been  read  over  and  explained  to  him  (r). 

The  late  statute  1  W.  4,  c.  68,  materially  varies  the  common 
law  upon  this  subject.  It  is  intituled  "  An  Act  far  the  more 
effectual  protection  of  mail  contractors^  stagecoach  proprietors, 
and  other  common  carriers  for  hire,  against  the  loss  of  or  injury 
to  parcels  or  pachages  delivered  to  them  for  conveyance  or  cus* 
tody,  the  value  and  contents  of  which  shall  not  be  declared  to 
them  by  the  owners  thereof  It  recites,  that  '^  by  reason  of  the 
firequent  practice  of  bankers  and  others  of  sending  by  the  public 
mails,  stage  coaches,  waggons,  vans,  and  other  public  convey- 
ances by  land,  for  hire,  parcels  and  packages,  containing  money, 
bills^  notes,  jewellery,  and  other  articles  of  great  value  in  small 
compasses),  much  valuable  property  is  rendered  liable  to  depre- 


(o)  Clark  v.  Gnty,  4  Esp.  R.  177,  (r)  Palmer  ▼.  Grand  Junction  Rail- 

178.  wajf  Company,  4  M.  &  W.  749;   7 

(p)  Rowley  ▼.  Home,  3  Bing.  3  ;  10  Dowl.  932,  S.  C. 

Moore,  247,  S.  C.  (s)  The  statute  applies  to  all  the  ar- 

(jg)  Kerr  v.  Willan,  2  Stark.  K.  53 ;  ticles  enumerated  in  the  first  section, 

Davis  y,  WUlan,  id,  279.  although  notwithin  the  words,'' articles 
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dation^  and  the  responsibility  of  mail  contractors,  stage-coach 
proprietors  and  common  carriers  for  hue  is  greatly  increased ; 
and  that,  through  the  frequent  omission  by  persons  sending  such 
parcels  and  packages  to  notify  the  value  and  nature  of  the  con- 
tents thereof,  so  as  to  enable  such  mail  contractors,  stage-coach 
proprietors,  and  other  common  carriers,  iy  due  diligence,  to  pro- 
tect themselves  against  losses  arising  fix>m  their  legal  responsi- 
bility, and  the  difficulty  of  fixing  parties  with  knowledges  of  no- 
tices, published  by  such  mail  contractors,  stage-coach  proprietors, 
and  other  common  carriers,  with  the  intent  to  limit  such  respon- 
sibility, they  have  become  exposed  to  great  and  unavoidabie 
risks,  and  have  thereby  sustained  heavy  losses  :**  it  is  therefore 
enacted  in  section  1,  that  no  mail  contractor,  stage-coach  pro- 
prietor, or  other  common  carrier  by  land  for  hire  shall  be  liaUe 
for  the  loss  of  or  injury  {t)  to  any  article  or  property  of  the  de- 
scription following ;  that  is  to  say,  gold  or  silver  coin  ot  this 
realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufiuv 
tured  or  unmanufactured  state,  or  any  precious  stones,  jewellery, 
watches,  clocks,  or  time-pieces  of  any  description,  trinkets,  bills, 
notes  of  the  governor  and  company  of  the  banks  of  JEnglaind, 
Scotland,  and  Ireland,  or  of  any  other  bank  in  Great  Briiain 
or  Ireland,  orders,  notes,  or  securities  for  payment  of  money, 
English  or  foreign  stamps,  maps,  writings,  tide  deeds,  paintings, 
engravings,  pictures,  gold  or  silver  plate  or  plated  articles, 
glass  (tt),  china,  silks  in  a  manufactured  or  unmanufactured  state, 
and  whether  wrought  up  or  not  wrought  up  with  other  materials, 
fors  (t;),  or  lace  {x),  or  any  of  them,  omtained  in  any  paroel  or 


of  great  value  in  mall  oompass;^ 
Owen  V.  Burnett,  2  C.  &  M.  35S; 
4  Tyr.  133,  S.  C. 

{t)  A  Tobbeiy  is  within  these  words; 
Cowngton  v.  WiUan^  Gow  R.  115;  see 
pott,  49S,  s.  8  of  the  act. 

(u)  Looking^^lass,  Owen  v.  Bifme^^, 
3  C.  &  M.  353;  4  Tyr.  133,  S.  C. 

(v)  Hat  bodies,  made  partly  of  rab- 
bit's fur  and  partly  of  sheep's  wool,  do 
not  come  witnin  this  description  of  fur, 
Mayheyo  y.  Nelson,  6  C.  &  P.  58. 

(jt)  The  following  alphabetical  list 
of  the  above  articles  may  be  found 
useful. 

Bank  notes ;  see  notesn— money. 

Bills  of  exchange. 

Checks  on  bankers ;  see  orders. 

China. 


Clocks. 

Coin  (ffold  or  silver)  of  this  coun- 
try, or  a  roreign  state. 

Deeds;  see  title de6d8,—-WTitingg. 

Engravings. 

Foreign  coins  (gold  or  silver). 

Furs. 

Glass. 

Gold  coin,  or  other  gold,  (manufac- 
tured or  not,)  or  gold  plate,  or  plated 
articles. 

Jewellery. 

Lace. 

Maps. 

Money,  (coin)  or  orders,  notes,  or 
securities  for  payment  of  money. 

Notes  of  banks  of  England,  Scot- 
land, or  Ireland,  or  other  bank  in 
Great  Britain  or  Ireland,  or  notes  for 


BAILMENTS  : — CARRIERS. 


4di 


package  which  shall  have  been  delivered)  either  to  be  carried  for 
hire  or  to  accompany  the  person  of  ant/  passenger  in  any  mail  or 
stageKsoach^  or  other  public  conveyance,  when  the  value  of  such 
article  or  articles  or  property  contained  in  such  parcel  or 
package,  shall  exceed  the  sum  of  ten  pounds  ;  unless  at  the  time 
of  the  delivery  thereof  at  the  office^  warehouse^  or  receiving 
house  (y)  of  such  mail  contractor!  coach  proprietor,  or  other 
common  carrier,  or  to  his,  her,  or  their  book-keeper,  coachman, 
or  other  servant,  for  the  purpose  of  being  carried,  or  of  accom- 
panying the  person  of  any  passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles,  or  property,  shall  have  been 
declared  {z)  by  the  person  sending  or  delivering  the  same^  oful 
stich  increased  charge  as  is  hereinafter  mentioned,  or  an  engage* 
ment  to  pay  the  same,  be  accepted  by  the  person  receiving  such 
parcel  or  package. 

The  second  section  enacts^  that  when  any  parcel  or  package 
containing  any  of  the  said  articles  shall  be  so  delivered,  and  its 
value  and  contents  declared  as  aforesaid,  and  such  value  shall 
exceed  the  sum  of  ten  pounds,  it  shall  be  lawful  for  such  mail 


payment  of  moDey. 

Orders  for  payment  of  money. 

Paintings. 

Pictures. 

Plate  (gold  or  silver). 

Plated  articles. 

Precious  stones. 

Promissory  notes. 

Securities  for  payment  of  money. 

Silks  in  a  manufactured  or  unma- 
nufactured state,  or  Tvrought  up,  or 
not,  with  other  articles. 

Silver,  silver  coin,  or  silver  plate*  or 
plated  articles. 

Stamps  {English  or  foreign). 

Stones  (precious). 

Time  pieces  of  any  description. 

Title  deeds. 

Trinkets. 

Watches. 

Writings. 

(y)  By  the  5th  section,  the  office, 
&c.,  toed  or  appointed  by  the  carrier, 
for  the  receipt  of  goods  to  be  conveyed, 
is  to  be  deemed  hi$  office  for  this  pur- 
pose. An  inn  where  the  mail  stops 
out  does  not  change  horses,  and  where 
there  is  no  booking  office,  may  never- 
theless be  a  receiving  house  within 


the  act;  Svms  v.  Chaplin,  1  Nev.  &  P. 
129;  5  Ad.  &  £.  634;  and  see  ante, 
482,  note  (x). 

(z)  To  entitle  a  party  to  recover  for 
the  loss  of  or  injury  to  any  of  the  articles 
of  the  description  mentioned  in  the  first 
section  of  the  act,  he  must  give  notice 
and  make  an  expreu  declaration  to  the 
carrier  of  the  value  and  nature  of  the 
article ;  and  the  merely  writing  on  a 
package  ''plate  glass,"  <'  looking  p^lass,** 
"keep  this  edge  upwards,"  will  not 
suffice ;  Owen  v.  Burnett^  3  C.  &  M. 
353 ;  4  Tyr.  133,  S.  C.  Nor  is  it  suf- 
ficient that  the  carrier  have  a  convic- 
tion as  to  what  the  contents  of  the 
package  are ;  Boyt  v.  Fink,  8  C.  &  P* 
361.  But  the  declaration  to  be  made 
by  the  consignor  of  the  goods  is  not  a 
condition  precedent  to  his  recovering 
damages  for  their  loss,  and  is  unne- 
cessary, unless  the  notice  required  by 
s.  2  be  affixed  in  the  office  where  the 
goods  are  delivered  to  or  for  the  car^ 
rier ;  Syms  v.  Chaplin,  1  Nev.  &  P.  129 ; 
5  Ad.  &  £.  634.  The  omission  to 
make  the  declaration  of  the  value,  &c. 
of  the  goods  must  be  specially  pleaded ; 
id. ;  5  Dowl.  P.  C.  429,  S.  C. 
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contractors,  stage-coach  proprietors,  and  other  common  carriers, 
to  demand  and  receive  an  increased  rate  of  charge,  to  be  notified 
by  some  notice  (a)  affixed  in  legible  chartietere  in  some  public 
and  conspicuous  part  of  the  office,  warehouse,  or  other  receiving 
house  (b),  where  such  parcels  or  packages  are  received  by  them 
for  the  purpose  of  conveyance,  stating  the  increased  rates  of 
charge  required  to  be  paid(c),  over  and  above  the  ordinary  rate 
of  carriage,  as  a  compensation  for  the  greater  risk  and  care  to  be 
taken  for  the  safe  conveyance  of  such  valuable  articles ;  and  all 
persons  sending  or  delivering  parcels  or  packaged  containing 
such  valuable  articles  at  such  office,  shall  be  bound  by  such  no- 
tice, without  further  proof  of  the  same  having  come  to  their 
knowledge* 

By  the  third  section,  when  the  value  shall  have  been  so  de- 
clared, and  the  increased  rate  of  charge  paid,  or  an  engagement 
to  pay  the  same  shall  have  been  accepted,  the  person  receiving 
such  increased  rate  of  charge,  or  accepting  such  agreement,  shall^ 
if  thereto  required,  sign  a  receipt  for  the  package  or  parcel^ 
acknowledging  the  same  to  have  been  insured  (which  receipt 
shall  not  be  liable  to  any  stamp  duty) ;  and  if  such  receipt  shall 
not  be  given  when  required,  or  such  notice  as  aforesaid  shall 
not  have  been  affixed,  the  mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier,  as  aforesaid,  shall  not  be  entitled  to 
any  benefit  or  advantage  under  the  act ;  but  shall  be  liable  as 


(a)  The  following  decisions,  htfore 
the  statute,  upon  the  usual  carrier's 
notice  in  restnction  of  his  liability  at 
common  law,  seem  equally  applicable 
to  the  above  enactment.  A  carrier 
does  not  sufficiently  notify  the  limita- 
tion of  his  common  law  responsibility 
by  pasting  upon  the  door  of  his  office, 
where  guods  are  received  and  deli- 
vered, a  bill,  blazoning  the  advantages 
of  his  conveyances,  but  stating  the 
notice  restricting  his  liability  in  small 
characters,  at  the  bottom  of  such  bill ; 
Butler  V.  Heane,  2  Camp.  415.  The 
notice,  to  be  of  any  avail,  must  be  in 
such  large  characters,  that  a  person 
delivering  ffoods  at  the  office  cannot 
fail  to  read  it,  without  gross  indiffer- 
ence or  negligence ;  Clayton  v.  Hunty 
3  Camp.  27.  A  notice  by  the  carrier 
to  the  consignor  was  held  to  be  notice 


to  the  consignee  who  directed  the 
eoods  to  be  sent ;  Moving  v.  Toddj  1 
Stark.  R.  72.  And  if  the  goods  were 
sent  to  the  consignee  by  his  agent  in 
the  country,  the  carrier  was  not  liable, 
if  he  proved  that  the  former  was  aware 
of  the  carrier's  notice,  althouffh  the 
agent  was  ignorant  thereof;  Alfred  v. 
Home,  3  Stark.  R.  136;  May  hew  v. 
Eamety  3  B.  &  C.  601 ;  5  D.  &:  R. 
484,  S.  C.  And  it  was  held  that  the 
carrier  did  not  waive  the  notice  by 
having,  on  former  occasions,  made 
allowances  to  the  plaintiff  for  damage, 
without  inquiring  into  the  cause  of 
such  damage;  ^>ans  v.  SouUy  2  M. 
&  Selw.  1. 

(6)  Ante,  491,  note  (y). 

(c)  The  act  does  not  prescribe  the 
amount  of  the  extra  charge. 
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at  the  common  law^  and  be  liable  to  refund  the  increased  rate  of 
charge. 

The  fourth  section  provides^  that  no  public  notice  or  declara- 
tion shall  limit  or  in  anywise  affect  the  liability  at  common  law 
of  any  of  such  mail  contractors,  stage-coach  proprietors,  or  other 
public  common  carriers,  for  or  in  respect  of  any  goods  to  be 
carried  and  conveyed  by  them ;  but  that  they  shall  be  liable,  as 
at  the  common  law,  to  answer  for  the  loss  of,  or  injury  to,  any 
articles  and  goods,  in  respect  whereof  they  may  not  be  entitled  to 
the  benefit  of  the  act,  any  public  notice  or  declaration  by  them 
made  and  given  contrary  thereto,  or  in  anywise  limiting  such 
liability,  notwithstanding  (d). 

Section  sixth  provides,  that  nothing  in  the  act  contained  shall 
extend  or  be  construed  to  annul  or  in  anywise  affect  any  special 
contract  between  such  mail  contractor,  stage-coach  proprietor,  or 
common  carrier,  and  any  other  parties,  for  the  conveyance  of 
goods. 

By  the  seventh  section,  it  is  enacted,  that  where  any  parcel  or 
package  shall  have  been  delivered  at  any  such  office,  and  the 
value  and  contents  declared,  and  the  increased  rate  of  charges 
been  paid,  and  such  parcel  or  package  shall  have  been  lost  or 
damaged,  the  party  entitled  to  recover  damages  in  respect 
thereof  shall  also  be  entitled  to  recover  back  such  increased 
charges,  in  addition  to  the  value  of  such  parcel  or  package. 

The  eighth  section  provides,  that  nothing  in  the  act  shall  pro- 
tect any  mail  contractor,  stage-coach  proprietor,  or  other  common 
carrier  for  hire,  from  liability  to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever,  arising  from  the  felonious  acts  (e) 
of  any  coachman,  guard,  book-keeper,  porter,  or  other  servant  in 
his  employ ;  nor  protect  any  such  coachman,  guard,  book-keeper, 
or  other  servant,  from  liability  for  any  loss  or  injury  occasioned 
by  his  own  personal  neglect  or  misconduct. 

By  the  ninth  section,  such  mail  contractors,  stage-coach  pro- 
prietors, or  other  common  carriers  for  hire,  are  not  to  be  con- 
cluded as  to  the  value  of  any  such  parcel  or  package  by  the 
value  so  declared  as  aforesaid,  but  that  he  or  they  shall  in 

{d)  The  5th  section  renders  it  suffi-  to.  render  it  incumbent  on  the  master 
cient  to  sue  one  of  several  carriers  who  to  call  the  servant  if  still  in  his  em- 
are  in  partnership,  &c.  ploy ;  Boyce  v.  Chapman^  2  Binff.  N. 

(e)  Slight  circumstances,  raising  a  C.  239 ;   2  Scott,  365 ;   1  Hodges, 

suspicion  against  a  servant,  are  suffi-  338,  S.  C. 
cient  to  make  o^ii^^fnm&facit  case,  and 
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all  cases  be  entitled  to  require  from  the  plaintiff  jproof  of  the  ac* 
tual  value  of  the  contents  by  the  ordinary  legal  evidence ;  and 
that  the  mail  contractors^  stage-coach  proprietors,  or  other  com- 
mon carriers  as  aforesidd,  shall  be  liable  to  such  damages  only 
as  shall  be  so  proved  as  aforesaid,  not  exceeding  the  declared 
value,  together  with  the  increased  charges  (/)• 

In  regard  to  the  general  eflfect  of  the  act,  we  may  remark,  1st, 
that  it  relates  solely  to  carriers  by  land  ;  Sndly,  it  extends  to  the 
particular  articles  enumerated  only  in  case  their  aggregate  value 
exceeds  10/. ;  Srdly,  that  it  exempts  the  carrier  from  his  common 
law  responsibility  as  to  such  goods  (unless  the  loss  arise  from 
the  felony  of  his  servants)  only  in  the  event  of  his  affixing  a 
public  and  conspicuous  notice  in  the  receiving  office,  notifying 
the  extra  charges  for  carrying  such  valuable  articles,  or  in  the 
event  of  a  special  contract ;  4thly,  that  if  the  notice  be  affixed, 
although  not  seen  by  the  consignor  or  owner,  the  carrier  is  not 
responsible  as  to  the  enumerated  description  of  goods,  (if  the  loss 
do  not  arise  from  the  felony  of  his  servants,)  unless  the  value  and 
nature  of  the  goods  be  made  known,  and  the  increased  or  in- 
surance rate  of  charge  for  carriage,  or  an  agreement  to  pay  it, 
be  accepted  by  the  carrier ;  but  the  refusal  to  give  on  demand  a 
receipt  for  the  goods  and  extra  charge,  deprives  him  of  the  pro- 
tection of  the  act.  5thly,  That  as  to  all  goods  not  spectftcaUy 
mentioned  in  the  act,  and  as  to  goods  of  the  description  therein 
mentioned,  when  the  value  of  the  latter  is  not  above  10/.,  the 
common  law  liability  remains,  although  such  notice  be  given, 
or  any  public  notice  or  declaration  be  made  or  given,  by  the 
carrier  attempting  to  vary  such  liability ;  6thly,  that  the  act  does 
not  preclude  the  parties  from  entering  into  a  special  contract  as  to 
the  conveyance  of  goods  of  any  description  or  value ;  and  under 
the  act,  the  merely  giving  the  public  notice,  though  known  to  the 
consignor  or  owner  of  the  goods,  cannot  be  deemed  to  constitute 
a  special  contract  for  this  purpose ;  and  7thly,  It  seems,  that  if 
the  loss  or  injury  be  occasioned  by  the  personal  neglect  or  mis* 
conduct  of  the  coachman,  guard,  bookkeeper,  or  other  servant  of 
the  carrier,  in  a  case  in  which  the  carrier  himself  is  not  respon- 
sible, such  coachman,  &;c.  may  be  sued  by  the  owner  of  the 
goods  for  the  consequent  damage. 


(/)  By  the  10th  section,  money     against  such  caniers  for  the  loss  of  or 
may  be  paid  into  Court  in  actions     injury  to  goods. 
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It  was  decided  before  the  statute  1  W.  4,  was  passed,  that  the 
usual  carrier's  notice  afforded  no  defence,  if  he  were  guilty  of 
any  mirfeasance,  or  wrongful  act,  inconsistent  with  the  contract 
to  convey;  as  if  he  omitted  io forward  the  goods  (g)\  or  sent 
them  by  another  coach  or  conveyance  than  that  agreed  upon  (h) ; 
or  beyond  the  place  of  destination  (i) ;  or  by  an  unusual  and  dif- 
ferent route  {k).  Under  such  circumstances  the  ground  of  action 
was  the  carrier's  refusal  to  perform  the  contract.  And  the  stch 
tute  does  not,  it  seems,  in  such  cases,  protect  the  carrier ;  and 
he  is  still  liable  for  gross  negligence,  notwithstanding  the  sta- 
tute (/)•  In  these  instances  it  is  proper  to  declare  for  not  oar" 
rying  according  to  the  directions  given,  and  on  the  contrary 
sending  the  goods  by  a  different  route ;  or  for  not  forwarding 
or  carrying  in  a  reasonable  time ;  laying  the  loss  or  delay,  Sec.  as 
special  damage* 

VL    Op  Wagers. 

The  law  does  not,  in  general,  prohibit  wagers  (m) ;  and  if 
made  on  indifierent  subjects  or  questions,  however  trivial,  they 
are  valid,  and  an  action  thereon  is  maintainable  against  the  loser. 


(g)  Oamett  ▼.  Willan,  5  B.  &  Aid. 
61. 

(h)  Gamett  v.  Willan,  5  B.  &  Aid. 
53 ;  Sleat  v,  Fagg,  id.  842. 

(t)  Bodenham  v.  Betmett,  4  Price, 
31 ;  and  see  Otoen  v.  Burnett,  2  C,  & 
M.  353. 

(k)  See  Doptf  Y.  Garrett j  tmU^  481. 
It  was  also  held  that  Uie  notice  gave 
no  protection  in  cases  of  fraud  or  gross 
neglect,  or  delivery  to  a  wrong  person ; 
see  Ljfon  v.  MelUj  5  East,  428 ;  Brooke 
V.  Pickwick,  4  Bing.  218 ;  12  Moore, 
447,  S.  C. ;  Birkett  v.  WiUan,  2  B.  & 
Aid.  356 ;  Langley  v.  Brown,  1  M.  & 
P.  583 ;  Stephenson  v.  Hart^  1  M.  & 
P.  357;  4  Bing.  476,  S.  C.  Or  if 
the  carrier's  servants  stole  the  goods; 
Bradley  v.  Waterhouie,  M.  &  M.  154; 
3C.  &P.318,  S.C. 

(/)  Owen  V.  Burnett,  4  Tyr.  133 ;  S 
C.  &  M.  353 ;  Boy%  v.  Fink,  8  C.  & 
P.  361 ;  as  to  what  is  gross  negligence. 

(tn)  Gaming  is  lawful  at  common 
law.  The  French  law  is  to  the  follow- 
ing effect :— "  La  loi  n'accorde  aucune 


action  pour  une  dette  de  jeu  ou  pour  le 
paiemtwt  d'un  fiari.  La  jeux  propret 
i  exercer  aufait  des  armes,  les  courses 
d,  pied  ou  i  cheval,  les  courses  de  cha- 
riot,  le  jeu  de  paume  et  auiresjeux  de 
mime  nature  qui  tiennent  d  Vadresse  et 
d,  Vexercise  du  corps,  sont  excepties  de 
la  disposition  precidente,  nianmoins  le 
tritntnal  peut  rejeter  la  demande,  quand 
la  somme  lui  parait  excessive.** — Code 
Civil,  bk.  3,  tit  12,  c.  1.  "The  law 
does  not  allow  an  action  for  a  debt  at 
play,  or  for  the  payment  of  a  wager. 
Games  proper  in  the  exercise  of  feats 
of  arms,  foot  races,  horse  or  chariot 
races,  tennis  and  other  sports  of  the 
same  nature,  which  require  address 
and  agility  of  body,  are  excepted  from 
the  preceding  ordinance.  Neverthe- 
less, the  Court  may  reject  the  demand, 
when  the  sum  appears  to  be  exces- 
sive.^'  And  by  the  French  law,  the 
sum  cannot,  in  any  case,  be  recovered 
back,  if  voluntarily  paid,  unless  there 
was  fraud. 
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This  was  established  in  Good  v.  Elliott  {n\  where  the  subject  of 
the  wager  was,  whether  one  S,  T.  had  or  had  not,  before  a  cer- 
tain day,  bought  a  waggon,  belonging  to  2).  C;  and  which 
wager  three  judges,  contrary  to  the  opinion  of  JBuller,  J.,  held 
to  be  good  (o).  And  a  wager  on  the  ages  of  the  plaintiff  and 
defendant  is  legal  (/>)•  And  in  these  cases  it  is  not  material 
that  the  plaintiff  ^Ti^tr  at  the  time  that  he  was  right  in  regard  to 
the  matter  respecting  which  the  wager  was  laid  (9);  or  that  the 
parties  had  no  interest  in  the  subject  matter  (g). 

But  the  courts  have  frequently  reprehended  these  contracts, 
and  expressed  their  regret  that  they  have  ever  been  sanctioned. 
And  some  judges  at  Nisi  Prim  have  exercised  a  very  extended 
discretion,  in  refusing  to  try  actions  on  wagers,  which,  although 
not  strictly  illegal,  have  raised  questions  in  which  the  parties 
have  no  interest,  and  have  been  of  a  trifling,  ridiculous,  or  con* 
temptible  nature.  But  it  seems  that  a  judge  is  bound  to  try 
such  actions  at  some  time,  though  he  may  postpone  them  until 
after  cases  of  more  importance  have  been  tried  («)•  And  clearly 
wagers  are  bad ;  1st,  if  they  be  contrary  to  public  policy,  or  are 
immoral,  or  in  any  other  respect  tend  to  the  detriment  of  the 
public ;  Sndly,  if  they  affect  the  interest,  feelings,  or  character 
of  a  third  person. 

1.  Wagers  on  the  question  of  war  or  peace  (f);  on  the  event 
of  an  election  of  a  member  to  serve  in  parliament  («) ;  or  a  trial 
of  a  prisoner  on  a  criminal  charge  as  to  his  conviction  or  ac- 
quittal (x) ;  on  the  life  of  a  foreign  potentate  {Bonaparte)  at  war 
with  this  country  {y)\  on  the  amount  of  the  hop  duties,  or  other 
branch  of  the  revenue  {z) ;  or  in  restraint  of  marriage  (a) ;  are 
respectively  unlawful,  because  they  are  contrary  to  sound  policy^ 


(n)  3  T.  R.  693 ;  Morgan  v.  Fthrer, 
4  Scott,  230 ;  3  Bing.  N.  C.  460,  467. 

(0)  And  see  Selw.  N.  P.  tit.  Wager 
(1);  Gilbert  ▼.  <Syto,  16  East,  161. 
Aliter  if  the  discussion  could  affect 
the  interest  or  feelings  of  the  third 
parties ;  poit,  498.  Declaration  on  a 
wager  on  the  weight  of  hogs ;  2  Chittv 
PL  eUi  ed.  140. 

(p)  Huueyv,  CrickiU,  3  Camp.  168. 

Iq)  Bland  ▼.  CoUett,  4  Camp.  157. 
The  wager  was,  whether  a  person 
wiUi  whom  the  plaintiff  had  conversed 
was  Lord  Kensington.  The  defend- 
ant, before  he  finally  made  the  wager, 


ascertained  for  a  certainty  that  it  was 
Lord  Kingston,  not  Lord  Kensington. 
Gibbs,  C.  J.,  held  the  wager  good. 

(s)  See  per  Ld.  Abinger,  C.  B.,  & 
Parke,  B. ;  Evant  v.  Jonet,  5  M.  &:  W. 
80;  and  see  Bate  ▼.  Carttoright,  7 
Price  ^40 

(t)  Allen  V.  Heam,  1  T.  R.  57,  n. 
(b) ;  Busk  v.  Walsh,  4  Taunt.  290. 

(u)  Allen  V.  Heanij  1  T.  R.  56. 

(x)  Evans  v.  Jones,  5  M.  &  W.  77. 

(y)  Gilbert  v.  Svkes,  16  East,  150. 

(1)  Athtrfoldv.  Beard,  2  T.  R.  610; 
Shirley  v.  Sankey,  2  B.  &  P.  130. 

(a)  Hartley  v.  Price,  10  East.  29. 
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But  a  wager  on  the  future  market  price  of  goods  (b),  or  on  the 
price  of  foreign  stocks  (c),  is  not  illegal. 

A  wager  as  to  the  mode  of  playing  an  illegal  game  (d) ;  or 
upon  a  boxing (e),  or  wrestling (/)  match;  or  a  cockC^r),  or 
dog  (A)  fight,  is  illegal.  And  an  agreement  to  sell  a  horse  for 
200/  if  he  trotted  18  miles  within  the  hour,  but  for  I5.  if  he 
failed,  is  void ;  the  price  of  the  horse  in  effect  depending  on  a 
horse-race,  a  game  or  wager  illegal  under  the  9  Anne,  c.  14  (i). 
And  it  seems  that  a  wager  upon  the  result  of  a  sparring-match 
at  a  public  exhibition,  chiefly  maintained  to  form  scientific  pugi- 
lists and  encourage  prize-fighting,  is  not  sustainable  (A*).  Nor 
will  the  courts  sanction  a  wager  made  to  try  an  abstract  question 
of  law,  in  which  the  parties  have  no  interest  (/) ;  although  in  one 
case  (m),  a  wager  on  the  event  of  an  appeal  to  the  House  of 
Lords  from  the  Court  of  Chancery  was  holden  good ;  the  par- 
ties not  having  it  in  their  power  to  bias  the  decision,  and  no 
fraud  being  intended. 

And  although  a  wager  whether  Charles  Stuart  would  be  king 
within  a  certain  time  (n),  and  another  (p)  between  two  sons  on 
their  fathers*  lives,  have  been  holden  good ;  it  is  probable  that 
the  courts  would  not  now  sanction  contracts  of  such  a  description. 

S.  A  wager  as  to  the  sex  of  a  third  person  (p) ;  or  whether  an 
unmarried  woman  would  have  a  child  (9)  by  a  certain  day  ;  are 
illegal ;  as  unnecessarily  leading  to  painful  and  indecent  investi- 
gations. 


(b)  HibblewhUe  v.  M*Moriney  5  M. 
k,  W.  462 ;  Morgan  v,  Pebrer,  3  Bing. 
N.  C.  466;  ante,4\S. 

(c)  WelUv.  Porter,  2  Scott,  141; 
3  Bing.  N.  C.  729,  732  ;  EUworth  v. 
Cole,  2  M.  &  W.  31 ;  Morgan  v.  Peb- 
rer^ 3  Bing.  N.  C.  457. 

(d)  Brown  v.  Leeson,  2  H.  Bla.  43. 

(e)  Egerton  v.  Furzemany  1  C.  &  P. 
613,  Mr  Abbott,  C.J. 

(/)  Kennedy  v.  Gad,  M.  &  M.  225; 
3  C.  &  P.  376,  S.  C. 

(f )  Sqviret  v.  Whiskin,  3  Camp.  140. 
(h)  Egerton  ▼.  Furzeman,  1  C.  &  P. 

613;  R.  &M.  213,  S.C. 

(t)  Broken  v.  Marriott,  3  Bing.  N. 
C.88;  2Scott,  712,  S.  C. 

{k)  Hunt  V.  Bell,  1  Bing.  1 ;  7 
Moore,  212.  S.  C. 

(/)  Henkin  ▼.  Gueru,  12  East,  247; 
2  Camp.  408,  S.  C. 

(ffi)  Jones  V.    Randall,  Cowp.  37 ; 


ted  qu.  See  observations  in  argument, 
&c.,  Evans  ▼.  Jones,  5  M.  &  W.  79# 
81. 

(it)  Andrews  ▼.  Heme,  1  Lev.  33 ; 
sed  vide  Gilbert  v.  Sykts,  16  East,  150 ; 
Good  V.  Elliott,  3  T.  R.  697. 

(0)  Lord  March  v,  Pigot,  5  Burr. 
2802 ;  sed  vide  Hussey  v.  Crickitt,  3 
Camp.  172 ;  Gilbert  v.  Sykes,  16  East, 
162. 

(p)  De  Costa  v.  Jones,  Cowp.  729. 
In  Uiis  case  the^Wgmeit^  teas  arrested, 
on  the  ground  that  the  wager  was  per 
se  illegal. 

(q)  Ditc/ibum  v.  Goldsmith,  4  Camp. 
152.  This  was  a  wager  whether  Jo' 
anna  Southcott,  a  pretended  prophet- 
ess, and  who  affected  to  be  pregnant, 
would  have  a  male  child.  Gibbs,C.  J., 
stopped  the  trial,  on  its  appearing  she 
was  unmarried,  and  said  it  was  not 
material  that  she  courted  the  inquiry. 
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It  seems  that  a  wager  between  two  coach  proprietors,  whether 
or  not  a  particular  person  would  go  by  one  of  their  coached,  and 
no  other^  is  illegal,  as  exposing  that  person  to  inconvenience 
and  importunity  (r). 

A  wager  as  to  the  circumstances  or  solvency  of  a  third  person, 
is  certainly  so  far  objectionable  that  the  judge  might  postpone  the 
trial,  upon  the  application  of  the  third  party,  whose  interest  might 
be  affected  by  the  inquiry.  But  if  the  cause  be  tried,  and  the 
plaintiff  recover  a  verdict,  it  seems,  that  neither  can  a  v/rit  of 
error  be  brought,  or  the  judgment  arrested,  upon  the  ground 
that  such  a  wager  is  necessarily  illegal  («).  In  Thornton  t. 
Thackray  {$),  it  appeared  that  -4.  paid  JB.  7500/.  in  considera- 
tion  that  B,  should  pay  A.  10,000/.,  or  such  proportion  of  that 
amount,  say  10,000Z.,  as  C.  paid  his  legal  general  creditors. 
After  verdict,  the  court  would  not  arrest  the  judgment;  and 
they  held  that  the  declaration  which  alleged  that  C  had  paid 
his  legal  general  creditors  10,000/.,  for  the  purpose  of  shewing 
that  A.  had  won  the  wager,  was  warranted  by  the  construction 
of  the  wager. 

It  is  necessary  to  declare  specially  for  money  won  on  a  wager, 
an  indebitatus  count  not  being  sustainable  (0* 

Wagers,  or  bets,  on  parties  gaming  ;  and  on  horse-races  ;  and 
wagering  policies ;  and  the  right  to  rescind  certain  wagers  and 
recover  deposits  paid  thereon,  will  be  hereafter  considered. 


(r)  "Eltham  v.  Kingsman,  1  B.  &  Aid.  (s)  ITufrnton  v.  Hiachrayy  2  Y.  &  J. 

683;  but  it  was  not  necessary  to  de-  156;  see  id.  163;  Robimon  v.  Meart, 

cide  the  question  in  this  case.    A  6  D.  &  R.  86. 

vager  whether  A.  kept  an  academy  (/)Jac^onv.  Co/egrave,Carth.  338; 

at  a  certain  place  has  been  held  good ;  Bovey  v.  Castlemain,  1  Lord  Raym. 

Murray  v.  Xc%,  2  Selw.  N.  P.,  tit.  69 ;  2  Chitty  PI.  6th  ed.  137,  139. 
Wagers,  1419. 
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VII.  Of  Guahantees  and  Indemnities (ar). 

1.  Of  the  General  Nature  of  a  Contract  to  guarantee  or  become 

Surety;  and  of  a  Contract  of  Indemnity, 

2.  How  Guarantees  are  affected  by  the  Statute  of  Frauds. 

(1.)  When  the  JEnactment  applies. 

(2.)  Of  the  Formy  ^c.  of  the  Memorandum, 

3.  Of  the  Extent  of  the  Surety^ s  Liability. 

4.  When  discharged  therefrom  by  Conduct  of  the  Creditor  in- 

consistent mth  a  Contract  to  guarantee. 

1.  The  general  character  or  nature  of  a  contract  to  guarantee^ 
or  become  responsible  for  the  debt  or  act  of  another  personi  is 
sufficiently  simple.  It  is  a  collateral  engagement  for  another,  as 
distinguished  from  an  original  and  direct  agreement  for  the 
party's  own  act.  It  is  of  the  essence  of  this  contract  that  there  I 
'should  be  a  principal  debtor ;  and  the  party  agreeing  to  become  i 
jresponsible  for  him  incurs  no  obligation  as  surety ^  tf  no  valid 
Iclaim  against  the  principal  ever  arises :  and  his  liability  as  surety  l| 


upon  a  tenable  demand  against  the  principal  ceases  when  such 
emand^ia  extinguished. 
But  the  rule  that  a  party  cannot  be  liable  upon  a  contract  of 
guarantee,  unless  the  principal  has  incurred  a  legal  responsibility, 
is  true,  in  some  instances,  in  form  or  words,  rather  than  in  sub- 
stance. In  the  case  of  a  guarantee  to  answer  for  the  price  of 
goods  to  be  supplied  to  a  married  woman  (y),  or  goods  (not 
necessaries)  to  be  sold  to  an  infant  (z),  or  other  persons  incom« 
petent  to  contract,  no  doubt  the  party  guaranteeing,  though 
professedly  contracting  only  in  the  character  of  a  surety,  would 
i^iMMuAi.  be  responsible.  He  could  not  object  the  incompetency  of  the 
rliiuL/ (supposed)  principal,  or  he  might,  by  construction  of  law,  be 
treated  as  the  principal.  For  the  same  reasons,  a  person  who, 
without  authority,  contracts  as  agent  for  another  person,  may  be 
viewed  as  the  principal  and  absolute  debtor  (a). 


(j)  The  law  of  principal  and  surety  law  of  contracts  seems  to  be  iinper- 
is  ablv  elucidated  in  the  treatises  of     fectly  developed  in  the  Frencli  Civil 

Mr.  Fell  and  Mr.  Theobald  ;  see  also  Code. 

3  Chitty  Com.  Law,  Index,  tit.  Gwa-  (y)  See  Maggsv,  Amet,  4  Bing.  470. 

rantee.    The  soundest  principles  upon  {z)  As  to  the  sale  of  goods  to  an  in- 

this  subject  are  to  be  found  in  Pothiev  fant,  f»osf,  .515. 

on  Obligations.    This  branch  of  the  («)  Ante,  227  ;  or  sued  for  not  hav- 
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We  have  already  observed^  that  although  a  contract  be  in 
writing,  a  consideration  is  necessary  to  give  it  validity  (&)•  Con- 
sequently, in  the  case  of  a  guarantee,  which  must  be  in  writing, 
it  is  essential  that  there  be  a  sufficient  consideration  for  the 
party's  promise  to  be  answerable  for  the  debt  or  default  of  the 
third  person.  A  promise  to  pay  a  debt  already  incurred  by 
another  is  not  binding  without  some  new  consideration,  as  for- 
bearance, &c.  But  it  seems  that  if  ^.  verbally  request  B.  to 
credit  another  person  for  goods,  &c.,  and  he  do  so,  the  benefit 
to  the  latter,  thus  conferred  at  the  instance  of  B.,  is  sufficient  to 
support  a  written  promise  by  him  to  be  responsible  (c).  And  it 
was  observed  by  Best,  C.  J.,  in  the  case  of  Morley  v.  Boothhy{d), 
that ''  no  court  of  common  law  has  ever  said  that  there  should 
be  a  consideration  directly  between  the  persons  giving  and  re- 
ceiving the  guarantee.  It  is  enough  if  the  person  for  whom  the 
guarantor  becomes  surety  receives  a  benefit,  or  the  person  to 
whom  the  guarantee  is  given  suffer  inconvenience,  as  an  induce- 
ment to  the  surety  to  become  guarantee  for  the  principal  debtor." 

It  has  been  remarked,  that  there  must  in  general  be  a  mu- 
tuality  of  obligation,  in  order  to  give  efiect  to  a  contract  exe- 
cutory on  both  sides  (e).  In  the  case  of  a  guarantee,  it  is  not 
essential,  as  regards  the  surety,  that  the  creditor  should  bind 
himself  to  supply  goods,  Sec,  for  which,  if  furnished,  the  surety 
is  to  be  answerable  collaterally  (/).  But  it  is  necessary  that 
the  guarantee  be  accepted — there  must  be  a  mutual  assent  that  it 
shall  have  operation — a  mere  offer  to  guarantee  is  not  binding, 
unless  duly  accepted  (ff). 

It  seems  that  the  contract  of  a  surety  is  subject  to  the  ordinary 
rules  in  regard  to  the  construction  of  contracts  (A). 

Indemnities. — In  many  instances  the  law  implies  a  promise  of  I 
indemnity.     Thus,  in  the  case  of  landlord  and  tenant,  there  is, 
it  seems,  an  implied  promise  by  the  landlord  to  the  tenant,  that 
no  distress  shall  be  made  by  the  superior  landlord  for  the  rent 
due  to  him ;  at  least,  whilst  the  tenant  in  possession  pays  his 


ing  authority,  see  Polhill  v.  Walter,  3  (d)  Morley  v.  Boothby,  3  Bing.  113; 

B.  &  Ad.  114;  antef  337,  328,  and  and  see  ante,  30,  31. 

see  Wilson  v.  Barthrop,  2  M.  &  W.  (c)  Ante,  15. 

863.  (/)  See  per  Parke,  B.,  Kennaway  v. 

{b)  Ante,  4,  5.  Treleavan,  5  M.  &  W.  500. 

(r)  Ante,  53.     As  to  the  consider-  (g)  Ante,  11, 13, 14,  17.   Moxley  v. 

ation  of  forbearance,  &c.,  see  ante,  35  Tinkler,  1  C,  M.  &  R.  693 ;  5  Tyr. 

to  38.  416,  S.  C. 

(h)  Ante,  74,  96. 
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rent  to  his  immediate  landlord  (i).  But  in  Upton  v.  Fergusson  (A), 
where  it  appeared  that  the  plaintiff  took  of  the  defendant  a  house 
at  a  yearly  rent,  under  an  agreement,  by  the  terms  of  which  the 
latter  undertook  that,  up  to  the  date  of  the  agreement,  he  had 
paid,  or  would  pay  or  discharge,  ^'  all  arrears  of  rent,  rates, 
taxes,  or  assessments/*  and  the  former  agreed  that,  **  from  and 
after  that  day,  the  same  should  be  kept  paid  by  him  for  the 
period  he  might  occupy  the  premises,"  and  at  the  expiration  of 
the  first  quarter  the  superior  landlord  distrained  for  rent ;  it  was 
held  that  there  was  no  implied  duty  in  the  defendant  to  indemnify 
the  plaintiff  against  this  claim,  although  the  agreement  between 
them  stipulated  for  a  yearly  rent,  the  defendant  having  by  the 
subsequent  clause  expressly  undertaken  to  keep  the  reserved 
rent  paid.  If  a  person  be  employed  to  do  an  act  not  manifestly 
and  in  itself  unlawful,  in  assertion  of  a  right  assumed  by  the 
employer,  as  to  distrain,  sell  goods,  &c.,  there  is  a  tacit  promise 
by  the  latter  to  the  party  acting  as  agent,  &c.,  that  he  shall  be 
protected  or  indemnified  against  the  consequences  of  doing  the 
act  required,  and  which  the  employer  has  apparently  the  right 
to  execute  or  cause  to  be  performed  (/).  But  it  should  seem 
that  where  a  broker  enters  under  an  ordinary  warrant  of  distress, 
and  takes  goods  upon  the  premises  that  are  privileged  by  law 
from  distress,  he  cannot  claim  an  indemnity  from  his  employer  (m). 
If  A.  become  surety  or  bail  (n)  for  JB.,  at  his  request,  there  is  an 
implied  promise  to  indemnify  him.  And  there  is  an  implied  con- 
tract between  sureties  to  contribute  equally  in  discharging  the 
demands  for  which  they  become  responsible  for  their  principal  (o). 
But  a  surety  who  defends  an  action  brought  to  recover  monies 
due  from  the  principal,  cannot  recover  contribution  firom  his  co- 
surety  for  the  costs  of  the  action,  unless  authorised  by  him  to 
defend  (p). 


(i)  Sec  2  ChiUy  PI.  6th  ed.  195, 510 ; 
Woodf.  by  Harrison,  503 ;  Upton  v. 
FerguttOHy  3  M.  &  Sc.  88;  ante,  87, 
note  (jar). 

(&)  Upton  V.  Fergusson,  3  M.  &.  Sc. 
88. 

(/)  See  per  Lord  Kenyon,  in  Merty- 
weather  ▼.  NixoHj  8  T.  U.  186 ;  Adam- 
son  V.  Jervis,  12  Moore,  241, 251,  252 ; 
per  Best,  C.  J.,  4  Bing.  66,  S.  C. ;  see, 
nowever,  Farebrother  v.  Ansley,  1 
Camp.  343;  Wilson  v.  MUner,  2  id, 
452. 


(m)  Toplis  V.  Grane,  7  Scott,  620. 

(n)  See  the  precedent  and  notes,  2 
Chitty  PJ.  6th  ed.  199.  But  for  loss 
of  time  and  trouble  in  taking  a  journey 
to  become  bail,  Reason  v.  Wirdnam,  1 
C.  9c  P.  434 ;  or  the  costs  of  useleuly 
defending  an  action  against  the  h^A, 
no  action  lies  by  the  bail  against  the 
principal ;  Fisher  v.  Fallows,  5  £sp. 
R.  171. 

(o)  See  post.  Money  Paid, 

(p)  Id.;  Knight  y.  Hughes,  M.  & 
M.  247 ;  3  C.  &  P.  467,  3.  C. 
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And  in  Burnett  v.  Lynch  (g\  where  it  appeared  that  "  the 
lessee  by  deed  poll"  assigned  his  interest  in  the  demised  pre- 
mises to  A,y  subject  to  the  payment  of  the  rent  and  the  per- 
formance of  the  covenants  contained  in  the  lease.    A,  took  pos- 
session and  occupied  the  premises  under  this  assignmenti  and 
before  the  expiration  of  the  term  assigned  to  a  third  person. 
The  lessor  sued  the  lessee  for  breaches  of  covenant  committed 
during  the  time  that  A.  continued  aseipnee  of  the  premises,  and 
recovered  damages  against  the  lessee ;  it  was  held  that  the  lessee 
might  maintain  an  action  upon  the  oa«e(r)  founded  in  tort  against 
A.  for  having  neglected  to  perform  the  covenants  during  the 
time  he  continued  assignee,  whereby  the  lessee  sustained  da- 
mages, upon  the  ground  that,  during  die  continuance  of  the 
interest  of  the  assignee,  there  is  a  duty  on  his  part  to  pay  the 
^<^/^  rent  and  perform  the  covenants.    Baylet/,  J.,  in  giving  judgment, 
/T"^  *7^L^'^  observed,  the  duty  is  commensurate  with  the  time  during  which 
^:  f^'^riZ^^^  ^h^  assignee  has  an  interest  in  the  premises.    This  duty,  we 
^i^^T^f^/^t'^    think,  would  arise  from  the  mere  relation  between  the  parties^ 
f'^T/X^^^/  t^s^  /without  any  such  words  as  those  now  under  consideration,  for 

the  effect  of  the  assignment  is,  that  the  lessee  becomes  a  surety 
to  the  lessor  for  the  assignee,  who^  as  between  himself  and  the 
lessor,  is  the  principal,  bound,  whilst  he  is  assignee,  to  pay  the 
rent  and  perform  the  covenants  running  with  the  estate ;  and  the 
surety,  after  paying  the  debt,  or  discharging  the  obligations  to 
which  he  is  liable,  has  his  remedy  over  against  the  principal. 
And  he  would  also,  in  all  probability,  have  the  same  remedy  over 
against  each  subsequent  assignee,  in  respect  of  breaches  com- 
mitted during  the  continuance  of  the  interest  of  each ;  for  the 
lessee  is,  in  efiect,  a  surety  for  each  of  them  to  the  lessor* 

The  general  rule  however  is,  that  if  two  persons  jointly  com- 
mit a  torty  and  the  injured  party  recover  damages  against  them, 
and  one  pay  the  demand,  there  is  no  implied  promise  by  the  co- 
defendant  to  contribute  his  share.  And  in  Merrytoeather  v. 
Nixon  (s),  in  which  this  doctrine  was  recognized  and  acted  upon. 


,   {q)  6  B.  &  C.  589;   and  per  Lord  That  covenant  will  not  lie  in  such 

Denmttn,  C.  J.,  in  Woheridge  ▼.  Stew-  case,  id. 

ttrd,  1  C.  &  M.  644,  vrhen  observing  {s)  8  T.  R.  186.    And  see  Adam^ 

upon  Burnett  v.  Lynch;  and  see  ante,  son  v.  Jarws,  19  Moore,  351,  252,  per 

87.  Best,  C.  J. ;  Farebrotfier  v.  Audey,  1 

(r)  When  assumpsit  lies,  antCy  87.  Camp.  343,  345;   Wilton  y,  MUner,  2 

id.  452. 
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and  where  the  damages  had  been  recovered  in  the  former  suit 
for  an  injury  done  by  the  present  plaintiff  and  defendant  to  a  re- 
versionary estate  of  a  third  person  in  certain  premises,  Lord 
Kenyan  said  he  had  never  before  heard  of  such  an  action  for  con- 
tribution having  been  brought  where  the  former  recovery  was  for 
a  tort  ;  that  the  distinction  was  clear  between  this  case  and  that 
of  a  joint  judgment  against  several  in  an  action  of  assumpsit  (t), 
and  that  the  decision  would  not  affect  cases  of  indemnity^  where 
one  man  employed  another  to  do  acts  not  unlawful  in  themselves^ 
for  the  purpose  of  asserting  a  right. 

But  this  general  rule  extends  only  to  cases  where  both  parties 
are  actually  employed  in  committing  a  tort,  and  does  not  apply 
where  the  party  seeking  contribution  was  a  tort  feasor  only  by 
inference  of  law,  as  where  one  of  two  stage  coach  proprietors  is 
rendered  liable  for  the  act  of  a  servant  in  negligent  driving,  al- 
though he  was  not  present,  and  had  no  control  over  the  servant 
at  the  time  (»)•  This  distinction  was  also  recognized  in  Adam- 
son  V.  Jarvis  (x),  where  it  is  laid  down  that  the  rule  that  wrong- 
doers cannot  have  redress  or  contribution  against  each  other,  is 
confined  to  cases  where  the  person  seeking  redress  must  be  pre« 
sumed  to  have  known  that  he  was  doing  an  unlawful  act. 

So  in  Betts  and  others  v.  Gribbins{}/)9  where  it  appeared  that  the 
defendant  sold  ten  casks  of  goods  toiV^*,and  sent  them  to  the  plain- 
tiffs with  notice  that  they  were  foriV.,  ordering  the  plaintiffs  to  se- 
parate them  from  other  articles  sent  at  the  same  time,  and  to  have 
them  taken  away  distinctly  from  those*  After  they  were  separated 
N.  took  away  two  casks,  and  the  defendant  then  ordered  the  plain- 
tiffs not  to  deliver  the  remaining  eight  to  N.,  but  to  another  per- 
son, which  order  the  plaintifis  obeyed.  N.  becoming  bankrupt, 
his  assignees  sued  the  plaintiffs  in  trover  for  the  eight  casks. 
Plaintiffs  then  wrote  to  defendant,  stating  that  they  looked  to  him 
for  indemnity)  and  inquiring  whether  they  should  defend,  and  stated 
they  should  settle  the  action,  in  default  of  receiving  instructions 
from  him.  Defendant  denied  his  liability  to  indemnify,  though 
he  said  he  was  advised  the  action  could  not  be  defended,  but  he 


(f)  But  not  then  where  they  are  W.  504 ;  and  see  Wooley  v.  Bate,  2  C* 

partners;  Sadler  v.  Nixon,  5  B.  &  Ad.  &  P.  417. 

936 ;  Peanan  v.  Skelton,  1  Mee.  &         (x)  Adamton  v.  Jarvis,  4  Bing.  66; 
W.  504 ;  ante,  233.  (y)  2  Adol.  &  Ellis,  57. 


(ti)  Fearton  v.  Skeltor^,  1  Mee.  & 
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offered  to  place  eight  fresh  casks  of  the  same  article  in  the 
plaintiff's  hands.  Plaintiff  received  the  casks^  and  offered  them 
to  the  assignees,  who,  two  months  after,  refused  to  accept  them. 
Plaintifis  then  paid  the  sum  claimed  and  costs  to  the  assignees, 
and  sued  defendant  for  the  sum  paid  and  the  costs  of  the  action, 
declaring  upon  promises  to  indemnify,  in  consideration  of  their 
not  delivering  the  casks  to  iV.,  and  delivering  them  to  another 
person:  it  was  held,  that  a  promise  to  indemnify  to  the  full 
amount  claimed  might  be  implied  from  the  facts ;  that  whether 
the  right  of  stoppage  in  transitu  as  against  N.  was  determined 
or  not,  the  detaining  the  goods  by  the  plaintiffs  was  not  such  an 
evidently  unlawful  act  as  entitled  the  defendant  to  resist  the  ac- 
tion as  an  attempt  to  enforce  contribution  or  indemnity  among 
wrongdoers. 

In  Fletcher  v.  Harcourt  {z),  the  declaration  stated,  that 
whereas  the  defendant  had  arrested  one  Batersby  by  a  commis- 
sion of  rebellion,  issuing  out  of  the  court  of  the  lord  president 
and  council  of  the  north,  as  he  affirmed ;  and  that  the  plaintiff 
kept  a  common  inn  at  Otely^  and  had  kept  it  for  the  space  of  five 
years,  and  had  entertained  men.  That  the  defendant  requested 
the  plaintiff  to  keep  the  said  Batersby  in  his  inn  at  Otely  by  the 
space  of  one  night,  as  a  prisoner,  and  that  he  would  keep  and 
save  him  harmless ;  and  averred  that  he  had  kept  him  for  that 
night  as  a  prisoner.  That  Batersby  afterward  brought  an  action 
of  false  imprisonment  against  him  for  the  said  keeping  of  him  in 
his  house,  and  that  he  had  expended  and  laid  out  in  defence 
thereof  ten  pounds  ;  and  that  he  had  required  him  to  save  him 
harmless,  and  he  refused.  On  non  assumpsit^  verdict  for  the 
plaintiff;  and  it  was  moved  by  Harvey^  in  arrest  of  judgment, 
that  it  is  no  sufficient  consideration,  because  it  doth  not  appear 
that  he  had  lawfully  arrested  the  said  Batersby^  for  it  is  not 
affirmatively  alleged.  "  The  Lord  Hobart  seemed  at  first  to 
doubt  if  it  did  not  appear  that  it  was  a  lawful  arrest,  then  there 
was  no  consideration ;  but  because  the  diversity,  when  the  con- 
sideration appears  to  be  for  doing  of  a  thing  which  is  unlawful ; 
as  if  one  at  the  request  of  J,  «S.,  promised  to  better  {query  beat) 
J,  B.y  and  he  promised  to  save  him  harmless ;  this  is  a  void 
consideration.  But  if  one  request  J.  S,  to  enter  into  the  Manor 
of  Dale  and  drive  out  cattle,  and  that  he  will  save  him  harmless. 


(»)  Ilutton,  R.  55;  Winch.  48,  S.C.,-  Bull.  N.  P.  146  a. 
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if  he  doth  so ;  and  after  trespass  be  brought  against  him  and  re- 
covery had^  he  shall  have  his  action.  So  if  a  sherifi)  pretending 
to  have  a  writ  where  he  hath  none^  arrest  one^  and  request  an 
innkeeper  to  entertain  him  in  his  house,  or  hire  one  to  conduct 
the  prisoner  to  the  gaol^  and  promise  to  keep  him  without  da- 
mage^ if  an  action  be  brought,  and  recovery  had  thereupon,  the 
party  shall  have  an  action  of  the  case  against  the  sheriff  upon 
this  promise ;  for  he  which  doth  a  thing  which  may  be  lawful, 
and  the  illegality  thereof  appear  not  to  him,  he  which  employs 
the  party,  and  assumes  to  save  him  harmless,  shall  be  charged. 
And  judgment  was  entered  for  the  plaintiff.*' 

But  no  indemnity  can  be  implied  against  the  consequences  of 
a  publication  at  the  defendant's  request  of  a  libel  on  a  third  per- 
son (a).  Nor,  it  should  seem,  can  the  proprietor  of  a  news- 
paper, convicted  and  fined  for  the  publication  of  a  libel  in  the 
paper  inserted  without  his  knowledge  or  consent  by  the  editor, 
recover  against  the  editor  the  damages  sustained  through  such 
conviction  (&). 

In  the  case  of  an  accommodation  acceptance  or  indorsement, 
there  is  an  implied  engagement  on  the  part  of  the  person  re- 
questing the  accommodation,  that  he  will  indemnify  the  acceptor 
or  indorser  against  the  defendant,  and  such  costs  as  may  neces- 
sarily and  reasonably  be  charged  (c).  But  in  ordinary  cases,  not 
accommodation  bills,  the  indorser  of  a  bill,  who  has  had  an  ac- 
tion brought  against  him  by  the  indorsee,  is  not  entitled  to  re* 
cover  the  costs  which  he  incurred  in  such  action  from  the  ac- 
ceptor (cf).  Where  a  party  is  either  expressly  or  impliedly 
indemnified  against  the  demand  of  a  third  person,  he  cannot  t^n- 
necessarily^  and  without  express  authority,  defend  an  action  by 
the  latter,  and  then  claim  the  costs  of  the  action  from  the  person 
guaranteeing ;  in  other  words,  he  cannot  claim  reimbursement, 
if  the  demand  were  so  clear  that  a  defence  was  hopeless.  In 
Crillett  V.  Rippon  {e\  the  plaintiff  sued  on  a  contract  to  indem- 


(a)  Shackell  v.  Jtoner,  3  Scott,  59 ; 
2  Bing.  N.  C.  634,  8.  C. 

(b)  Colbwm  V.  Patmore,  1  C,  M.  & 
R.  83. 

(c)  See  the  precedents  and  notes,  2 
Chit.  PI.  6th  ed.  199;  Chit.  jun.  Prec. 
PI.  194;  Chit.  jun.  B.  38. 

(d)  Dawson  v.  Jtiorgon,  9  fi.  &  C. 
618. 

(e)  Mooi  &  M*  406.    And  see  per 


Lord  Ellenborough,  Spurrier  v.  Elder- 
ton,  5  Esp.  R.  3 ;  Fisher  v.  Fallows, 
id.  171 ;  ante,  501,  n.  (n).  By  the 
French  law,  a  surety  has  no  remedy 
for  his  expenses,  except  such  as  were 
incurred  after  he  has  given  notice  to 
the  principal  debtor  of  the  proceed- 
ings against  himself;  French  Civil 
C^e,  bk.  3,  tit.  14,  c.  1,  s.  2. 
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nify  him  against  the  expenses  of  a  commission  of  bankruptcy 
issued  at  his  suit,  and  he  claimed  the  costs  of  an  action  brought 
by  the  messenger  for  his  bill.  Notice  was  given  to  the  defend- 
ant of  the  messenger's  action  (/) ;  and  it  was  contended  that  the 
defendant  should  have  paid  or  stopped  the  messenger's  action, 
to  which  there  clearly  was  no  defence.  Lord  Tenterden,  C.  J., 
said,  *'  I  think  the  defendant  is  not  liable  for  the  costs  beyond 
the  writ ;  a  man  has  no  right  merely  because  he  has  an  indem- 
nity to  defend  an  action  and  to  put  the  person  guaranteeing  to 
useless  expense.  If  he  has  Uie  costs  of  the  writ  it  is  quite 
enough."  In  a  subsequent  case  (g)y  his  lordship  decided  that 
the  accommodation  acceptor  of  a  bill  who  pays  it  to  a  bona  fide 
holder  after  action  brought,  cannot  recover  the  costs  of  such  ac- 
tion against  a  person  who,  having  had  the  bill  delivered  to  him 
for  a  purpose  which  was  satisfied,  had  improperly  indorsed  the 
bill  to  the  holder.  The  acceptor  should  have  paid  the  debt 
when  demanded,  without  suit.  And  in  Baker  v.  Ga$ratt{h\ 
Best,  C.  J.,  said,  that  if  a  man  become  surety  for  a  debtor,  the 
creditor  cannot  recover  from  the  surety  the  costs  of  a  fruitless 
suit  against  the  debtor,  who  has  made  default,  unless  he  has 
given  notice  of  his  intention  to  sue  (i). 


Sndly.  Gucarantees  haw  affected  by  the  Statute  of  Frauds. 

The  statute  of  frauds,  29  Car.  II.  c.  8,  s.  4  (A),  provides  "  that 
no  action  shall  be  brought  whereby  to  charge  the  defendant 


(/)  In  cases  of  guarantee,  a  notice 
of  the  claim  and  action  of  the  creditor 
against  the  surety,  should  always  be 
given  to  the  principal,  with  an  intima- 
tion (if  there  clearly  be  no  defence) 
that  the  action  will  be  settled,  unless 
the  latter  forthwith  desire  that  it  be 
defended ;  and  that  he  will  be  looked 
to  for  indemnity,  &c. 

(g)  Roach  Y.  Tkompsony  Moo.  &  M. 
487. 

[h)  3  Bing.  56. 

[i)  SembU^  and  has  been  requested 
to  sue  the  debtor,  tupra, 

(k)  This  statute  las  no  application 
to  parol  miMrepraentatums  of  the  re- 
sponsibility and  character  of  anoUier 
person,  in  order  thai  he  might  obtain 
credit,  if  there  be  no  promise  to  be  an- 
swerable for  him  i  and  it  was  there- 
fore held  that  if  such  misrepresenta- 


^i 


tions  were  wilfully  and  iraudulently, 
or  knowingly  made,  and  caused  a  da- 
mage to  the  party  to  whom  they  were 
uttered,  an  action  on  the  case  for  the 
deceit  and  consequent  injury  was 
maintainable ;  see  Pasley  v.  Freeman^ 
3  T.  R.  51 ;  Haycraft  v.  Creasey,  8 
East,  92 ;  FoOer  y.  Brown,  6  Bing. 
396.  The  object  of  the  statute  was 
til  us,  it  seems,  in  some  measure  indi- 
rectly frustrated.  To  remedy  this 
mischief,  it  is  enacted  by  tlie  statute 
9  Geo.  4,  c.  14,  s.  6,  that  **  no  action 
shall  be  brought,  whereby  to  charge 
any  person  upon,  or  by  reason  of,  any 
representation  or  assurance  made  or 
given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade 
or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  per- 
son may  obtain  credit,  money,  or  goods 
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upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person ;  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith  ;  or  some  other  person  thereunto  by  him  law- 
fully authorized.'* 

(1.)  When  the  Statute  applies. — We  will  consider  to  what 
agreements  this  enactment  has  reference.  It  is  clearly  settled 
that  the  statute  only  applies  to  collateral  engagements,  that  is, 
where  there  exists  a  debt  or  legal  liability  on  the  part  of  a  third 
person  (0*  The  enactment  in  question  has  not,  either  in  its 
words  or  principle,  any  reference  to  an  original  promise  to  pay 
a  debt  or  satisfy  a  demand  or  damages,  in  regard  to  which  no 
other  person  was  ever  responsible.  But  it  applies  as  well  to  a 
contract  to  be  answerable  for  the  debt  of  another,  as  to  a  colla- 
teral engagement  for  the  satisfaction  of  damages  recovered  or 
recoverable  against  him  ;  nor  is  it  necessary  that  the  third  party 
should  have  requested  the  person  giving  the  guarantee  to  enter 
into  the  engagement,  or  that  he  should  be  in  any  manner  a  party 
thereto* 

When  the  Engagement  is  collateraL — If  the  person  for  whose 
use  goods  are  furnished  upon  the  defendant's  guarantee  be  liable 
at  all,  the  defendant's  engagement,  though  it  were  the  chief  in- 
ducement to  the  plaintiff  to  supply  the  goods,  is  collateral,  and 
must  be  reduced  into  writing.  And  it  is  a  question  for  the  jury 
under  the  circumstances  of  the  particular  case  to  whom  the  credit 
was  given  (m).  Thus,  where  the  plaintiff  was  induced  to  send 
goods  to  a  person,  with  whom  be  was  unacquainted,  by  the  de- 
fendant's verbal  promise,  that  ^*  he  woidd  see  the  plaintiff  paid,'^ 
and  the  plaintiff  debited  the  party  receiving  the  goods,  it  was 
held  that  the  defendant's  parol  undertaking  was  void ;  and  the 
court  overruled  a  distinction  which  had  formerly  been  taken 
between  a  guarantee  made  bdbre  and  after  the  delivery  of  the 
goods ;  and  decided  that  in  both  cases  the  statute  applies  if  the 
third  party  be  mi  all  trusted  (n). 


upon  (sic  in   the  statutCf  no  doubt     Seecrnfe,  ]SS|417;  Hasiockr,Fergu8'' 

meaning  '  money  or  goods  upon  ere-     sortf  2  N.  &  P.  269. 

dit/)  unless  such  representation  or         (/)  See  ante,  499. 

assurance  be  made  in  writing,  signed        (m)  Simpson  v.  Penton,  past,  508, 

by  the  party  to  be  charged  tberewiUi.'*     n.  (o). 

(n)  Matson  v.  Wharm,  S  T.  R.e0; 
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But  where  A,  introduced  J3.  to  C,  an  upholsterer,  and  A,^  in 
5.'s  presence,  asked  C  if  he  had  any  objection  to  supply  B. 
with  some  furniture,  and  that  if  he  would  "  he  would  be  answer- 
able," and  C.  asked  A.  how  long  credit  he  wanted,  and  A.  re- 
plied ^'  he  would  see  it  paid  at  the  end  of  six  months."  B.  not 
having  paid  the  amount,  C.  applied  to  A.  for  payment,  and  he 
paid  the  money.  The  entry  in  C.'s  books  was  "  Mr.  -B.  per 
Mr.  j4."  It  was  held  that  the  jury  were  warranted  in  finding 
that  the  undertaking  on  the  part  of  A.  was  not  a  collateral 
undertaking  (o). 

In  the  case  of  Buckmyr  v.  Darnell  (p),  the  promise  was,  that 
if  the  plaintifi*  would  deliver  his  horse  to  J.  E.^  the  latter  should 
re-deliver  it  safe  to  the  plaintiff;  and  it  was  decided  to  be  within 
the  statute.  *^  For  where  the  undertaker  comes  in  aid  only  to 
procure  a  credit  to  the  party,  there  is  a  remedy  against  both, 
and  both  are  answerable  according  to  their  distinct  engage- 
ments ;  but  where  the  whole  credit  is  given  to  the  undertaker, 
80  that  the  other  party  is  but  as  his  servant,  and  there  is  no  re- 
medy against  him,  this  is  not  a  collateral  undertaking.  But  it  is 
otherwise  in  the  principal  case,  for  the  plaintiff  may  maintain 
detinue  on  the  bailment  against  the  original  hirer,  as  well  as  as- 
sumpsit  on  the  promise  against  this  defendant."  It  seems  that 
the  engagement  of  a  del  credere  agent  to  be  responsible  for  the 
price  of  goods  sold  by  him  for  his  principal  must  be  in  writ- 
ing (q)' 

The  inquiry  in  these  cases  must,  therefore,  be  directed  to  this 
point,  namely,  whether  any  credit  was  to  be  or  was  given  to  the 
third  person  ;  in  other  words,  whether  fie  incurred  any  responsi- 
bility to  the  creditor.  This  is  a  question  depending  not  alto- 
gether on  the  particular  words  of  the  guarantee  or  promise  of  the 
defendant,  but  upon  the  particular  circumstances  of  each  case, 
and  the  general  features  of  the  transaction.  And  the  subsequent 
conduct  of  the  creditor  may  be  adduced  in  evidence  to  show  that 
he  viewed  the  transaction  (it  being  of  a  dubious  nature)  as  one 
of  guarantee  only.    As  if  the  promise  be,  **  you  may  send  the 


Anderson  v.  Haytnan,  J  H.  Bla.  120  ;  293,  327. 

Peckham  v.  FarUt,  3  Dougl.  13;  1         (o)  Simpson  v.  Pcnl(m,  2  Croin.  & 

SauDd.  21 1  a,  note,  5th  ed.     A  gua-  M.  430 ;  4  Tyr.  3 15,  S.  C. 

rantee  must  be  declared  upon  speci*         (p)  1  Salk.  27;  6  Mod.  248;  2  Ld. 

ally,  id, ;  Mines  v.  Sculthorp,  2  Camp.  Raym.  1085,  S.  C. 

215;  1  Chit  PI.  6tb  ed.  102,  113,         {q)  Ante^  1>10. 
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goods  to  A.f  and  I  will  take  care  the  money  shall  be  paid  at 
the  time  ;"  here,  assuming  that  the  words  prima  facie  import  an 
original  engagement,  the  creditor  cannot  treat  it  as  such,  if  he 
has  sent  a  bill  of  parcels  to  A.^  charging  him  as  the  debtor ;  or 
has  written  letters  to  the  defendant  terming  the  promise  a  gua-- 
rantee  for  A,,  &c.  (r)  And  where  an  action  was  brought  against 
a  lieutenant  in  the  navy  to  recover  576/.  for  clothes,  &c.,  sup- 
plied to  the  crew  of  his  ship;  and  the  promise  was  ''  to  see  the 
plaintiff  paid  at  the  pay-table ;"  the  court,  in  deciding  that  this 
was  a  collateral  engagement,  and  was  therefore  within  the  sta- 
tute, relied  on  the  improbability  that  the  defendant,  considering 
his  situation,  could  have  intended  to  become,  or  was  considered 
to  have  primarily  rendered  himself,  responsible  for  so  large  a 
sum ;  and  they  thought  that,  from  the  ncUure  of  the  case^  the 
plaintiff  relied  on  the  power  of  the  officer  over  the  fund  out  of 
which  the  men's  wages  were  to  be  paid,  and  gave  credit  to  that 
fund  rather  than  to  the  lieutenant  («}. 

Where  A,,  an  attorney,  having  commenced  certain  business 
for  £.,  which  he  had  undertaken,  refused  to  proceed  without  a 
promise  from  C.  to  pay  all  further  expenses.  Lord  Ellenborough 
held  that  this  was  the  inchoate  business  and  debt  of  another, 
and  that  C.  was  not  liable  on  such  a  promise  without  a  note  in 
writing  (f). 

So  in  Tomlinson  v.  Gell  (tt),  where,  during  the  pendency  of  a 
chancery  suit  between  A.  and  JB.,  which  C.  conducted  as  attor- 
ney for  A.,  an  agreement  was  made  between  B.  and  C.  with  the 
consent  oi  A.^  purporting  that  in  consideration  of  the  suit  being 
put  an  end  to,  B.  the  defendant  in  equity,  promised  to  pay  C, 
the  attorney,  the  costs  due  to  him  from  A,^  the  plaintiff  in 
equity ;  it  was  held,  that  this  was  an  agreement  by  B.,  the  de- 
fendant, to  pay  the  debt  of  another,  and  therefore  that  it  ought 
to  be  in  writing. 


(r)  Raim  v.  Storry,  3  C.  &  P.  181  ; 
and  see  Simpson  v.  Fenton,  2  C.  &  M. 
430 ;  4  Tyr.  315,  S.  C.  So  in  Par- 
sons V.  Waller  f  BridgewaterSum.  Assiz. 
1781,  cor.  Buller,  J^  3  Dougl.  14, 
note  (c),  where  the  plaintifThad  agreed 
with  H,  to  sell  him  six  oxen,  and  five 
were  delivered,  but  tlie  sixth  was  with- 
held until  the  money  for  it  was  paid, 
and  the  defendant  said,  "he  vfouldpai^ 


the  plaintiff  for  it,''  on  a  named  day, 
and  thereupon  the  plaintiff  delivered 
it  to  H, ;  it  was  held  defendant*s  ver- 
bal promise  was  void. 

(s)  Keate  v.  Temple,  1  B.  &  P.  158. 

(0  Barber  v.  Fox,  1  Stark.  R.  270 ; 
Parsons  v.  Walter,  ubi  supra, 

(u)  Tomlinson  v.  Gell,  i  Nev.  &  P. 
588 ;  6  Ad.  &  £.  564,  S.  C. 
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It  was  determined  in  Read  v.  Nash  (x),  that  the  parol  promise 
of  a  third  party  to  pay  a  certain  sum  and  costs,  in  consideration 
that  the  plaintiff  would  not  proceed  to  trials  and  would  withdraw 
his  record,  in  an  action  against  a  third  person  for  an  assault,  is 
valid.  The  court  considered  such  promise  as  an  original  un- 
dertaking ;  that  the  third  party,  the  defendant  in  the  action  for 
an  assault,  was  not  a  debtor ;  that  he  did  not  appear  to  have 
been  guilty  of  any  default  or  miscarriage^  and  that,  as  the  cause 
was  not  tried,  he  might  have  succeeded^  and  therefore  never  was 
liable  to  the  particular  debt,  damages,  or  costs :  but  they  recog- 
nised the  distinction  between  an  original  and  a  collateral  promise. 

But  where  A.  had  wrongfully,  and  without  the  licence  of  J3., 
ridden  his  horse,  and  thereby  caused  its  death,  it  was  held  that 
a  promise  to  J3.  by  a  third  person  to  pay  him  a  sum  of  money,  in 
consideration  that  B,  would  not  bring  any  action  against  A.^  is  a 
collateral  promise  to  answer  for  the  miscarriage  of  another,  and 
not  being  in  writing,  was  void  (y).  The  court  distinguished  this 
case  from  Read  v.  Nash.  Abbott,  C.  J.,  said,  ''  That  case  is 
very  distinguishable  from  the  present ;  the  promise  there  was  to 
pay  a  sum  of  money,  as  an  inducement  to  withdraw  a  record  in 
an  action  against  a  third  person  for  an  assault.  It  did  not  ap- 
pear that  the  defendant  in  that  action  had  ever  committed  the 
assault,  or  that  he  had  ever  been  liable  in  damages  \  and  the 
case  was  expressly  decided  on  the  ground  that  it  was  an  original 
and  not  a  collateral  promise.  Here,  the  third  person  {A.)  had 
rendered  himself  liable  by  his  wrongful  act,  and  the  promise  was 
expressly  made  in  consideration  of  the  plaintiff  forbearing  to  sue 
the  son." 

However  difficult  it  might  be  to  reconcile  these  decisions  {z) 
in  reference  to  the  particular  facts  of  each  case,  it  is  satisfactory 
to  reflect  that,  in  both  of  them,  the  general  distinction  between 
an  original  and  a  collateral  undertaking  was  admitted.  The  le* 
gislature  obviously  intended  that,  if  there  were  substantially  a 


{x)  1  Wils.  305.  The  defendant  of  forbearance.  The  ceasing  a  doubt- 
pleaded  the  statute  specially,  and  the  ful  suit  is  a  good  consideration,  see 
plaintiff  demurred.    The  consideration  ante,  45. 

evidently  was  the  withdrawing  the  re-  (v)  Kirkham  t.  Martyr,  2  B.  & 

cord,  without  reference  to  the  fact,  Ala.  613. 

which  seems  not  to  have  been  ad-  (;;)  See  1  Saund.  211,  note.    And 

mitted,  whether  the  third  party  had  see  Bird  v.  Gammon,  3  Bing.  N.  C. 

committed  an  assault  for  which  he  was  883;  Tomlinson  v.  Grff,  6  Ad.  &  £. 

liable.    There  was  no  consideration  564)  ante,  509. 
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liability  on  the  part  of  a  third  person,  even  for  unliquidated  da- 
mages, the  promise  to  discharge  them  should  be  in  writing, 
unless  the  original  debtor's  primary  liability  is  extinguished, 
or  at  all  events,  the  creditor's  particular  remedy  is  defeated. 
They  could  have  used  the  words  default  or  miscarriage,  after 
the  word  debt,  with  no  other  view. 

We  have  seen  that  the  guarantee  of  a  del  credere  agent  must 
be  in  writing  (a). 

(2.)  When  the  Statute  does  not  apply, — But  if  the  credit  were 
given  entirely  to  the  defendant,  and  it  were  agreed  that  he  alone 
should  be  responsible,  as  if,  in  fact,  the  sale  were  to  him,  although 
the  goods  were  delivered  to,  or  for  the  use  of,  another  person, 
the  statute  does  not  apply,  and  the  defendant  is  liable  on  his 
parol  agreement,  under  a  common  count  for  goods  sold  (&). 

TFl  undertook  to  complete  certain  work  in  the  defendants 
house,  but  was  unable  to  procure  timber.  Whereupon  the 
plaintiff  supplied  the  timber,  on  the  defendant's  undertaking 
"  to  pay  him  for  it  out  of  the  money  that  he,  the  defendant,  had 
to  pay  to  TF.,  provided  fT.'s  work  was  completed/'  The  court 
held  that  this  was  not  a  collateral,  but  a  direct  undertaking  by 
the  defendant (c).  So  in  Andrews  t.  Smithed),  where  it  ap- 
peared that  H.  was  employed  to  do  work  on  certain  houses,  and 
that  the  defendant  was  employed  as  surveyor  over  him,  and  to 
receive  monies  to  be  paid  to  H.  for  such  work,  and  that  in  con- 
sideration that  the  plaintiff  would  provide  and  deliver  to  H.  such 
materials  as  should  be  required  to  enable  him  to  do  the  work, 
the  defendant  promised  the  plaintiff  to  pay  him  for  them  out  of 
such  monies  received  by  him  as  should  become  due  to  H,  for  the 
work  if  H.  should  give  him  an  order  for  that  purpose ;  it  was 
held  that  such  promise  was  an  original  undertaking,  and  good, 
though  not  in  writing.  In  Darnell  v.  Pratt  («),  it  appeared  that 
a  mother  took  her  son  to  school,  the  father  being  then  alive :  but 
it  did  not  appear  what  transpired  on  that  occasion.    Afterwards 


(a)  AntCy  2iO. 

(6)  Croft  V.  SmalltDood,  1  Esp.  R. 
121 ;  1  Saund.  211,  a,  note;  Edge  v. 
Frost,  4  D.  &  R.  S43;  Langdaley. 
Fatry,  2  id.  337 ;  Barber  ▼.  Fox,  1 
Stark.  R.  270.  And  see  Simpson  v. 
Penton,  4  Tyr.  315;  2  C.  &  M.  480, 
S.  C.  ante,  508.  A  memorandum  bv 
E.,  "  1  engage  to  pay  for  all  gas  which 
may  be  consumed  in  the  M.  Theatre, 


whilst  occupied  by  A,  B,,**  is  an  ori- 
ginal undertaking  or  order  by  E,,  and 
the  common  count  for  goods  sold  suf- 
fices ;  Wood  V.  Benson,  2  C.  &  J.  94, 
post,  519. 

(c)  Dixon  v.  Hatfield,  2  Bing.  439 ; 
10  Moor,  42,  S.  C. 

(d)  Andrews  yt.  Smith,  2  C,  M.  &  R. 
627 ;  1  Tyr.  &  G.  173,  S.  C. 

(e)  2  C.  &  P.  82. 


512  OF  GUARANTEES  AND  INDEMNITIES. 

a  bill  was  delivered  to  the  defendanti  (the  boy's  uncle,)  who  said 
it  was  quite  right  to  deliver  the  bill  to  him>  for  he  was  answer- 
able. It  was  decided  at  nisi  prius,  and  afterwards  by  the  court, 
that  it  was  properly  left  to  the  jury  to  say  whether  the  original 
credit  was  not  given  to  the  defendant  only. 

Nor  is  a  promise  by  a  person  faithfully  to  apply  the  funds  of 
a  debtor  which  shall  come  to  his  hands  in  satisfaction  of  a  cre- 
ditor's debt  within  the  statute  (/). 

Nor  does  the  statute  extend  to  the  case  of  a  promise  to  pro- 
cure a  third  person  to  do  an  act  which  he  was  not  bound  to  do, 
and  his  failure  to  do  which  would  not  constitute  a  default^  And, 
therefore,  in  Bushell  and  others  v.  Bevan  (g),  where  the  plain- 
tiffs, owners  of  a  ship,  hired  on  charter  party  by  H.  «S.,  refused 
to  let  her  sail  till  certain  disputes  about  the  freight  between  them 
and  H.  S.  were  settled  by  H*  S,  giving  security,  whereupon  the 
defendant,  in  consideration  that  plaintiffs  would  let  H.  S.  sail 
without  giving  security,  undertook  to  get  J.  M,  to  sign  a  certain 
guarantee,  and  to  deliver  it  to  the  plaintiffs  within  a  week ;  it 
was  held  that  this  was  not  an  undertaking  for  the  debt,  default, 
or  miscarriage  of  another  within  the  Statute  of  Frauds. 

Although  the  debt  of  another  form  the  subject-matter  of  the 
defendant's  undertaking,  still,  if  he  promised  to  pay  the  debt 
upon  some  new  consideration  raised  by  himself;  and  the  con- 
sideration be  the  creditor's  resignation  of  a  charge  or  lien  on 
goods,  which  afforded  him  a  remedy  or  fund  to  enforce  payment, 
the  case  does  not  fall  within  the  statute. 

Thus,  where  a  broker,  being  employed  to  sell  the  goods  of  an 
insolvent,  for  the  benefit  of  his  creditors,  in  order  to  prevent  the 
landlord  of  the  insolvent  from  distraining  for  rent  then  in  arrear, 
which  he  was  about  to  do,  gave  him  a  parol  promise  to  pay  the 
rent  then  due,i{  he  would  desist;  this  was  holden  not  to  be 
within  the  Statute  of  Frauds,  inasmuch  as  the  landlord  had, 
through  the  medium  of  the  threatened  distress,  a  lien  on  the 
goods ;  a  legal  pledge,  the  parting  with  which  was  a  good  con- 
sideration for  the  promise  (A). 


(/)  Andrews  v.  Smith,  2  C,  M.  &  4  Bing.  264 ;    12  Moore,  497,  S.  C. 

R.  627  ;  ante,  511,  note  (d).  And  see  Stepheni  ▼.  Pell,  2  C.  &  M. 

(g)  Bu^ll  V.  Bevan,  4  M.  &  Scott,  710 ;  4  Tyr.  6,  S.  C,  ante,  96;  see 

622 ;  1  Bing.  N.  C.  103.  also  arguments  of  counsel  in  Green  v. 

(h)  Williams  v.  Leper,  3  Burr.  1886 ;  Creswell,  2  P.  &  Dav.  433. 
2  Wils.  308,  S.  C. ;  Bampton  v.  Paidin, 
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And  where  the  landlord  had  actually  distrained^  and  in  con- 
sideration of  the  plaintiff  delivering  up  the  distress  to  the  defend- 
ant, he  promised  *'  to  pay  all  such  rent  as  shall  appear  to  be 
legally  due  from  the  tenant,"  it  was  held  (i),  that  the  statute 
did  not  apply,  and  that  the  case  was  governed  by  Williams  v. 
Leper, 

In  the  case  of  Thomas^.  Williams (Ji\i\ieze  decisions  were 
considered  and  explained.  A.  B.  was  indebted  to  the  plaintiff 
in  rent  due  the  25th  of  March.  In  August^  the  defendant,  as 
an  auctioneer,  was  about  to  sell  the  goods  of  il.  B*,  which  were 
upon  the  premises.  On  the  day  of  sale,  the  plaintiff,  the  land- 
lord, came  to  distrain  for  his  rent  due  S5th  March.  The  de*- 
fendant,  in  consideration  of  his  not  distraining,  verbally  promised 
to  pay  him,  not  only  the  arrears  then  due,  but  also  the  rent 
which  would  become  due  at  the  ensuing  Michaelmas.  It  was 
held  that  the  promise  was  void ;  and,  being  entire  (/),  that  not 
even  the  rent  due  on  25th  March  was  recoverable.  In  deliver- 
ing judgment.  Lord  Tenterden,C.  3.y  said,  ''There  is  no  case 
in  which  the  promise  of  payment  has  gone  beyond  the  amount  of 
the  right  vested  in  the  party  to  whom  the  promise  was  made,  or 
beyond  the  assumed  value  of  the  fund  out  of  which  the  payment 
was  to  be  made.  In  Edwards  v.  Kelly  {m),  the  landlord  to 
whom  the  promise  was  made  had  actually  distrained  the  goods 
of  his  tenant,  and  delivered  them  to  the  defendant  to  be  sold,  in 
consideration  of  his  promise  to  pay  the  rent  due  for  which  the 
distress  had  been  taken.  In  Castling  v.  Aubertin)^  the  plaintiff 
gave  up  to  the  defendant  policies  of  insurance,  on  which  the 
plaintiff  had  a  lien  to  secure  himself  against  bills  which  he,  on 
the  faith  of  that  lien,  had  accepted  for  the  accommodation  of  the 
assured ;  and  the  person  to  whom  he  delivered  them  promised 
to  discharge  the  bills,  and  give  to  the  plaintiff  the  same  indem- 
nity that  his  lien  afforded  him.  In  these  cases,  the  promise  was 
founded  on  a  new  consideration,  distinct  from  the  demand  that 
the  plaintiff  had  against  the  third  person,  although  its  perform- 
ance would  have  the  effect  of  discharging  that  demand,  and  re- 
leasing that  person*     In  Williams  v.  Leper  (o),  there  was  no 


(i)  Edwards  y.  Kelly,  6  M.  8c  Selw.  (m)  6  M.  &  Selw.  S04. 

904.  (n)  2  Kast,  325 ;  pott^  5 14. 

(k)  10  B.  &  C.  664.  (o)  Ante,  512,  and  note  (A). 
(0  See  Wood  v.  Benton,  post,  519. 
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actual  distress,  but  there  was  a  power  of  immediate  distress^  and 
an  intention  to  enforce  it ;  and  I  think  the  judges  must  be  un- 
derstood to  have  considered  that  power  as  equivalent  to  an  actual 
distress.  It  is  not  necessary  now  to  decide  whether  it  was 
rightly  so  considered,  because^  supposing  it  to  have  been  rightly 
so  considered,  the  decision  will  not  go  beyond  the  amount  df  the 
arrears  then  due,  and  for  which  the  right  of  distress  might  have 
been  immediately  exercised/' 

Where  the  widow  of  a  publican,  having  employed  an  under- 
taker to  conduct  the  funeral  of  her  deceased  husband,  deposited 
with  him  the  beer  and  spirit  licences  of  the  house  as  a  security 
for  the  payment  of  his  bill,  and  A.,  one  of  the  firm  of  the  dis- 
tillers who  supplied  the  house  with  spirits,  by  arrangement  with 
the  widow,  took  out  administration,  and  jB.,  the  other  partner  in 
the  firm,  verbally  promised  the  undertaker  that  if  he  would  give 
up  the  licences  to  him  he  would  pay  his  bill  for  the  funeral ;  it 
was  held  that  the  undertaker  having  given  up  the  licences  to  B. 
might  recover  his  bill  against  J3.,  although  the  widow  was  his 
original  employer,  and  although  he  had  made  out  his  account 
charging  the  administrator  as  his  debtor,  BJ's  promise  being  a 
new  contract,  founded  on  an  advantage  to  himself,  not  collateral 
or  within  the  statute  (p). 

So  where  the  plaintiff,  having  goods  in  his  possession  under 
an  absolute  bill  of  sale,  forbore  to  sell  them,  upon  the  defendant's 
verbal  undertaking  to  pay  the  debt,  to  secure  which  the  bill  of 
sale  was  given,  the  verbal  promise  was  held  to  be  sufficient  (9). 
And  a  parol  promise  to  an  agent  to  provide  for  bills  he  had 
accepted  for  his  principal,  if  the  broker  would  give  up  certain 
valuable  papers  whereon  he  had  a  lien,  and  by  means  of  which 
his  demands  could  be  satisfied,  is  valid  (r). 

It  is  reported  to  have  been  decided,  that  a  promise  to  sign  a 
bail  bond  in  a  bailable  action,  commenced  against  a  third  person, 
in  consideration  that  the  plaintiff  would  not  arrest  the  latter,  is 
not  within  the  statute  (5). 

So  where  the  original  demand  is  destroyed  or  discharged  by 
the  new  parol  agreement,  the  statute  does  not  in  general  apply. 


(p)  Walker  v.  Taylor,  6  C.  &  P.  agreement  was  a  purchau  of  thepa- 

752.  pers ;  see  Houlditch  v.  MilnCf  3  £sp. 

(q)  Barrelly.  Trusselly  4  Taunt.  117.  R.  87. 

(r)  Castling  v.  Aubert,  2  East,  324,  («)  Jarmain  v.  Algar,  R.  &  M.  248 ; 

325.    The  court  considered  that  the  2  C,  &  P.  249,  S.  C. ;  sed  guare. 
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A.  being  insolvent,  a  verbal  agreement  was  entered  into  be- 
tween several  of  his  creditors  and  i?.,  whereby  B.  agreed  to  pay 
the  creditors  10^.  in  the  pound,  in  satisfaction  of  their  debts ; 
which  they  agreed  to  accept,  and  to  assign  their  debts  to  B. 
The  court  held  that  this  agreement  was  not  within  the  statute  of 
frauds,  it  not  being  a  collateral  promise  to  pay  the  debt  of  an* 
other,  but  an  original  contract  to  purchase  the  debt  (0-  And  in 
Bird  V.  Gemtmon  (ti),  where  the  plaintiff  having  issued  execution 
against  Z.  for  debt,  Z.,  with  the  assent  of  plaintiff,  conveyed  all 
his  property  to  defendant,  who  thereupon  undertook  to  pay 
plaintiff  the  debt  due  from  X.,  plaintiff  withdrawing  the  execu* 
tion ;  it  was  held  that  the  defendant's  undertaking  was  an  ori- 
ginal promise,  not  a  collateral  undertaking  to  pay  the  debt  of  a 
third  person,  within  the  meaning  of  the  statute.  And  where  the 
vendee  of  goods,  being  unable  to  pay  for  them>  transferred  and 
delivered  them  to  the  defendant,  and  the  latter  agreed  to  become 
the  purchaser,  and  promised  the  vendor  to  pay  for  them,  the  court 
considered  that  this  was  a  new  sale,  and  not  a  mere  promise  to 
pay  the  debt  of  another  (ar). 

On  the  same  principle,  it  has  been  determined  that  a  promise 
to  produce  a  third  person,  or  pay  a  debt  due  from  him  on  a 
judgment,  in  consideration  that  the  plaintiff,  who  had  taken  his 
debtor  in  execution  upon  a  ea,  $a.,  would  consent  to  his  dis- 
charge out  of  custody,  is  an  original  promise,  and  not  within  the 
statute ;  such  dischage  operating  as  an  extinguishment  of  the 
debt  (y).  But  the  statute  applies,  if  the  original  demand  be 
allowed  to  subsist,  and  the  parties  merely  stipulate  for  an  in- 
dulgence to  the  debtor ;  as  that  an  action  commenced  shall  be 
stayed  (2). 

If  the  third  party  be  not  by  law  liable  for  the  demand,  as  in 
the  case  of  goods,  not  being  necessaries,  furnished  to  an  infant, 
the  defendant's  promise  cannot  be  considered  collateral^  and  con- 
sequently need  not  be  in  writing  (a). 

Nor  does  the  statute  apply  if  the  defendant  were  himself, 
either  alone  or  jointly  with  others,  originally  liable  for  the  de- 

(t)  Afutt^  V.  Marden,  1  New  R.  297 ;  reco^ized,  see  per  Patteson,  J., 

124.  in  Tomlimon  v.  Gell,  6  Ad.  &  E.  571 . 

(ti)  Bird  T.  Gammon,  3  Bing.  N.  C.  (z)  Fish  v.  Hutchinson,  Q  Wils.  94 ; 

883 ;  5  Scott,  213,  8.  C.  King  v.  Wilton,  Stra.  873. 

(.r)  Broicning  v.  Staliard,  5  Taunt.  (a)   Harris  v.    Hunihach,   1    Burr. 

450.  373;  see  Duncomb  v.  TickridgCf  Aleyn, 

(y)  Goodman  v.  Chase,  t  B.  &  Aid.  94;  3  Bac.  Ab.  595,  Gwill.  ed. 
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mand  which  forms  the  subject  of  his  subsequent  promise.  An 
action  having  been  brought  against  the  defendant  (an  attorney) 
and  two  others,  for  appearing  for  the  plaintiff  without  a  warrant, 
the  record  was  carried  down  to  be  tried  at  the  assizes,  when  the 
defendant  verbally  promised,  in  consideration  that  the  plaintiff 
would  not  further  prosecute  the  action,  that  he,  the  defendant, 
would  pay  10/.  and  costs :  and  the  court  held  that  such  promise 
was  binding  (i).  In  Edge  v.  Frost  (c),  it  appeared  that  the  de- 
fendant had,  in  writing,  promised  to  see  the  plaintiff  paid  for  gas 
apparatus  put  up  for  a  third  person,  &c.  (not  showing  the  consi* 
deration) ;  and  upon  evidence  being  given  at  the  trial  that  the 
defendant  had  given  orders  both  hefore  and  after  the  written  en* 
gagement,  Abbott,  C.  J.,  told  the  jury  that  he  was  liable,  inde- 
pendently of  the  guarantee,  although  he  had  no  interest  in  the 
premises  where  the  apparatus  was  put  up.  And  a  parol  promise 
by  the  defendant  to  pay  the  plaintiff  a  sum  of  money,  which  the 
defendant  owed  /•  <S.,  and  which  the  latter  owed  the  plaintiff,  in 
pursuance  of  the  order  of  /•  S,,  falls  within  the  same  prin* 
ciple  (d). 

So  a  promise  by  a  surety  to  a  person,  to  indemnify  him  if  he 
also  would  become  surety  for  the  principal,  is  not  within  the  sta* 
tute,  this  being  the  case  of  an  original  contract  between  the  par* 
ties  (e).  But  in  Green  v.  Cresswell(f),  where  the  defendant,  an 
attorney,  requested  the  plaintiff  to  execute  a  bail  bond  to  the 
sheriff  for  one  Hadley,  a  client  of  the  defendant,  and  promised 
to  indemnify  him  from  any  liability  he  might  incur  by  doing  so ; 
it  was  held  that  this  was  a  promise  to  answer  for  the  default  of 
another,  that  is,  the  debtor  in  custody  of  the  sheriff,  and  there- 
fore within  the  statute ;  Lord  Denman,  C.  J.,  observing, ''  The 
promise  in  effect  is,  *  If  you  will  become  bail  for  Hadley^  and 
Hadley,  by  not  paying  or  appearing,  forfeits  his  bail  bond,  I 
will  save  you  harmless  from  all  the  consequences  of  your  becom* 
ing  bail.  If  Hadley  fails  to  do  what  is  right  towards  you,  I  will 
do  so  instead  of  him.* " 

Where,  however,  a  claim  to  tithes  had  been  made  against  the 

(6)  Stephens  v.  Squire,  5  Mod.  205 ;  (e)  Thomat  v.  Ck)oke,  8  B.  &  C.  728; 

HoiresT.  Martin,  1  Esp.  R.  162.  3  M.  &  R.  444,  S.C.;  see  Skin  r. 

(c)  4  D.  &  R.  243.  Brook,  1  B.  &  Adol.   U4;  sed  vide 

Id)  Hodgson  v.  Anderson,  3  B.  &  C.  Green  v.  Cresswell,  2  P.  &  Dav.  430; 

842 ;  5  D.  &  R.  735,  S.  C. ;  see  post,  infra. 

"  Money  had  and  received"  (/)  Green  v.  Cresswell,  2  P.  &  Dav. 

430. 
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plaintiff^  an  occupier  of  lands  in  the  parish^  and  legal  proceed* 
ings  had  been  taken  against  him  to  enforce  the  demand,  it  was 
decided  that  the  promise  of  the  defendant  (another  parishioner) 
to  indemnify  the  plaintiff  against  costs,  if  he  would  persist  in  de- 
fending the  suit  brought  against  him  by  the  tithe  claimant,  was 
binding,  though  not  in  writing  (^) ;  the  defendant  not  becoming 
responsible  for  the  debt  or  default  of  any  other,  but  merely  pro- 
mising to  pay  what  the  plaintiff  might  lose  by  defending  the  pro- 
misor's (the  defendant's)  interest  in  the  suit. 

(2).  Of  the  Form  and  Requisites  of  a  written  Contract  to 
guarantee  (A). — It  is  now  fully  settled  that,  to  render  a  memo- 
randum or  agreement  in  writing  valid,  under  the  fourth  section 
of  the  statute,  the  consideration  for  the  promise,  as  well  as  the 
engagement  itself,  must  be  stated  therein,  and  that  the  omission 
cannot  be  supplied  by  parol  testimony  (i).  This  doctrine  is 
established  (independently  of  the  common  law  rule  of  evidence, 
that  parol  testimony  is  not  admissible  to  supply  the  defects  of, 
or  add  to,  a  written  agreement  (%),)  with  a  view  to  give  full  effect 
to  the  object  of  the  act,  namely,  the  prevention  of  fraud  and 
perjury ;  it  being  considered  that  the  admission  of  parol  evi- 
dence to  show  the  terms  or  consideration  of  the  contract  would 
induce  the  mischief  which  the  legislature  meant  to  obviate.  It 
is  also  considered,  that  the  term  ^^  agreement,"  used  in  the  fourth 
section  includes  the  consideration  for  the  promise  as  well  as  the 
promise  itself. 

The  following  memoranda  have  therefore  been  considered  inr 
sufficient : — 

"  Messrs.  W.  &  Co.,  1  will  engage  to  pay  you  by  half-past 


(s)  Adamt  v.  Dansey^  6  Bing.  506 ; 
4  M .  &  P.  245,  S.  C. ;  observed  upon 
by  Denroan,  C.  J.,  in  Green  v.  Crest' 
welly  2  P.  &  Day.  434. 

(A)  As  to  the  general  rules  in  re- 
gard to  the  form  and  signature  of  an 
agreement,  reduced  into  writing  under 
the  act,  see  ante^  66,  70,  71. 

(i)  Wain  y.  Warlttrs,  5  East,  10 ; 
Saunders  y.  Wakefield,  4  B.  &  Aid. 
595 ;  Jenkins  y.  Reynolds,  6  Moore, 
86;  3  B.  &  B.  14,  S.C;  Morley  v. 
Boothhy,  3  Bing.  107,  112,113;  10 
Moore,  395,  S.  C.  It  seems  that  if  an 
attorney ,  in  his  professional  character, 
give  an  undertaking  to  pay  the  debt 


and  costs  in  an  action,  in  considera- 
tion of  staying  proceedings,  the  court 
of  which  he  is  an  officer  will  entertain 
a  summary  application  against  him,  to 
enforce  payment,  although  the  under- 
taking be  yoid  under  the  statute,  be- 
cause it  was  not  reduced  into  writing; 
In  re  Greaves,  K.  B.  II.  T.  1827,  cited 
1  C.  &  J.  374 ;  or  because  the  writing 
does  not  express  the  consideration. 
Semble,  Evans  v.  Duncomhe,  1  C.  &  J. 
372.  Money  paid  under  a  yoid  gua- 
rantee, not  recoverable  back ;  Shaw  v* 
Woodcock,  7  B.  &  C.  73. 
(k)  See  anU,  99, 108. 
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four  this  day,  66/.,  and  expenses  on  bill  of  that  amount  on  Hail. 

J.  w.  {ly 

"  I  hereby  agree  to  see  you  paid  within  three  months  from  the 
date  hereof  the  amount  of  61.  due  to  you  on  account  of  Mr. 
O.  Jf.,  jun.  (m)." 

**  As  you  hare  a  claim  on  my  brother  for  6l>  17«.  6d.  for  boots 
and  shoes,  I  hefeby  undertake  to  pay  the  amount  within  six 
weeks  from  this  date,  January  14th,  1833  (n)." 

"  Inclosed  I  forward  you  the  bills  drawn  per  J.  T.A.  upon 
and  accepted  by  L.  T.,  which,  I  doubt  not,  will  meet  due  ho- 
nour, but  in  default  thereof  I  will  see  the  same  paid  (o)/' 

^  Mr.  JR.  JJ.  C  of  Barbadoes,  about  to  proceed  thither  in  the 
Maryy  having  incurred  an  account  with  you,  amounting  to  40i?. 
S$.,  with  the  understanding  that  he  is  to  transmit  the  amount  to 
you  three  months  afrer  he  shall  have  arrived  at  Barbadoes,  we 
guarantee  his  performance  of  the  said  engagement,  and  in  failure 
thereof  we  will  be  responsible  to  you  (;?)." 

"  Messrs.  W,  will  engage  to  pay  the  bill  drawn  by  Pitman  in 
favour  of  S.  C.  {q)  :^  the  declaration  stating  a  promise  in  con- 
sideration that  the  plaintiff  would/or&car  to  prosecute  an  action 
against  Pitman  on  the  bill. 

"  To  the  amount  of  100/.,  consider  me  as  security  on  J.  Ch 
account  (r)." 

'*  We  hereby  promise  that  youf  draft  on  B.,  due  at  Messrs. 
ilf.,  at  six  months,  on  the  27 th  November  next,  shall  be  then 
paid  out  of  money  to  be  received  from  St.  Philip's  Church  («)." 

The  case  of  Cole  v.  JDyer  (t)  throws  considerable  light  upon 
this  subject,  it  was  there  held,  that  a  guarantee  in  the  follow- 
ing form,  "  li.  iJ.,  plaintiff,  and  J.  A.,  defendant :  we,  the  un- 
dersigned, jointly  and  severally  undertake  and  i^ree  lo  pay 
G.  C.  C,  gent.,  the  debt  and  full  costs  in  this  action,  provided. 


(/)  Wain  V.  Warlten,  5  East,  10. 

(m)  Clancey  v.  Piggotty  4  Nev.  & 
M.  496 ;  2  Adol.  &  £.  478 ;  1  Har.  & 
Woll.  20,  S.C. 

(n)  James  v.  WiUiam$,  3  Nev.  & 
M.  196 ;  2  Dowl.  P.  C.  481 ;  5  B.  & 
Ad.  1109. 

(o)  Hmces  v.  Armstrong,  1  Scott, 
661 ;  1  Bing.  N.  C.  761 ;  1  Hodges, 
1 79,  S.  C. ;  sed  vide  Morris  v.  Stacey, 
1  Holt,  N.  P.  II.  153,  contra, 

(p)  Ellis  V.  Levi,  1  Scott,  669,  in 
note. 


(9)  Saunders  v.  Wakefield,  4  B.  & 
AkI.  59fr. 

(r)  Jenkins  v.  ReynMs,  6  Moore, 
86;  3  a^B.  14,  S.C 

(«)  Morley  v.  Boothlnf^  3  Bing.  107, 
112, 1 13 ;  10  Moore,  3W,  S.  C. 

(0  1  C.  &  J.  461 ;  1  Tyr.  304,  S.  C. 
The  declaration  stated  that  the  consi- 
deration was,  that  the  plainti if  would 
stay  the  action.  The  court  said  that 
the  memorandum  by  no  means  neces- 
sarily imported  that  such  was  the  real 
consideration. 


OF  GUARANTSBS  AND  INDEMNITIES.  519 

on  or  before  the  1st  day  oiJanuary^  1831>  a  sum  of  lU.  10«.  M. 
be  not  paid  to  him,  the  said  G.  C  C,  at  his  officci  as  the  at- 
torney for  the  plainti£>  dated  6th  November ^  1830;"  and  con- 
taining in  the  margin  the  following  letters  and  figures : — '^  Debt, 
%l  \U.  \\d.,  costs,  42.  18^.  4d.,  11/.  IQ$.  M.,''  does  not  show 
a  sufficient  consideration  to  take  it  out  of  the  statute.  Lord 
Lyndhuretf  C.  B.,  observed,  **  On  looking  at  this  instrument, 
various  interpretations  might  be  put  upon  its  language,  and 
several  considenUions,  without  much  ingenuity,  conjectured. 
It  appears  to  me,  that  if,  in  such  a  written  agreement  to  be  an- 
swerable for  the  debt  of  another  person,  two  distinct  considera^ 
turns  tnatfy  with  equal  probability,  be  inferred,  as  the  inducement 
for  the  engagement,  the  writing  is  not  taken  out  of  the  operation 
of  the  Statute  of  Frauds,  and  consequently  can  give  no  right  of 
action.'' 

In  Haigh  v.  Brooks  (k),  the  court  held  that  a  memorandum  in 
this  form,  '^  In  consideration  of  your  being  in  advance  to  Messrs. 
L.  in  10,000/.,  for  the  purchase  of  cotton,  I  hereby  give  you 
my  guarantee  for  the  amount  in  their  behalf,"  was  not  so  clearly 
invalid  as  to  render  void  a  promise  made  by  the  defendant  in 
eonsideration  that  the  same  should  be  given  up,  more  especially  as 
it  appeared  that  the  plaintiff  had  been  induced  to  part  with  it  at 
Ihe  request  of  the  defendant. 

In  Raikes  v.  Todd  (x),  the  defendant's  guarantee  was  in  the 
following  form,  '^  I  hereby  undertake  to  secure  to  you  the  pay- 
ment of  any  sums  of  money  you  have  advanced  or  may  hereafter 
advance  to  Messrs.  H.  1>«  if  Co.,  on  their  account  with  you ;" 
and  it  was  held  insufficient,  the  consideration  for  guaranteeing 
past  advances  not  clearly  appearing. 

In  Wood^.  Benson  (y),  the  guarantee  was,  ^'  I  engage  to  pay 
for  all  the  gas  which  nuiy  be  consumed  in  the  Minor  Theatre, 
&c.,  during  the  time  it  is  ccoapied  by  A.B. ;  and  I  also  engage 
to  pay  for  all  arrears  whidi  may  be  now  due.^'  The  court  thought 
that  this  memorandum  consisted  of  two  distinct  branches ;  the 
first,  relating  to  the^ic^ifr^  supply  of  gas,  they  thought  was  an 
original  order  by  the  party  undertaking,  so  that  the  statute  did 
not  apply ;  the  latter  part  of  them  they  considered  to  be  void, 
for  not  showing  the  consideration.     It  was  also  held,  that  as  the 

(tt)  Hmeh  v.  Brooks^  2  P.  &  Dav.         (jt)  Raikesy,  TocW,!  P. &Dav.  138. 
477.    And  see  ante,  45,  as  to  giving        (y)  2  C.  &  J.  94. 
up  a  dtmbtfiii  claim. 
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order  for  a  future  supply-  of  gas  was  distinct  from  the  void  pro- 
mise to  pay  the  present  arrears^  and  the  declaration  contained  a 
count  for  goods  sold,  the  money  due  for  the  gas  furnished  after 
the  memorandum  had  been  given,  was  recoverable  on  that  count. 
The  contract  was  not  entire  as  to  the  past  and  future  arrears,  and 
was  not  laid  in  the  declaration  as  an  indivisible  contract.  The 
cases  of  Lexington  v.  Clarke  (z),  Chater  v.  Beckett  (a)^  and 
Thomas  v,  Williams  {b),  were  therefore  held  not  to  apply.  In 
each  of  those  cases,  the  declaration  charged  the  promises  (which 
were  in  part  bad  under  the  statute)  as  one  entire  promise. 
There  was  therefore  a  variance,  a  failure  in  proving  the  contract 
laid.  It  should  have  been  discriminated  what  part  was  good, 
and  what  was  defective ;  and  if  capable  of  separation,  the  plead- 
ings should  have  been  confined  to  the  valid  part  only,  and  for 
that  the  plaintiff  might  then  have  succeeded  (c)« 

When  the  Consideration  sufficiently  appears. — If,  however,  a 
particular  consideration  can  be  reasonably  collected^  or  fairly 
and  satisfactorily  inferred,  to  a  moral  certainty,  from  the  defend- 
ant's memorandum,  it  is  sufficient  to  satisfy  the  act(c/);  and 
the  proper  course  is  to  see.  whether  the  consideration  to  be  in- 
ferred is  the  same  as  that  stated  in  the  declaration  and  no  other. 

On  this  ground,  the  following  written  guarantees  have  been 
considered  to  be  valid,  as  sufficiently  descriptive  of  the  con- 
sideration : — 

*'  1  guarantee  the  payment  of  any  goods  which  T.  S,  delivers 
to  J.  N.  {ey*    The  future  supply  is  obviously  the  consideration. 

"  I  do  hereby  agree  to  become  security  for  JR.  G.,  now  your 
traveller,  in  the  sum  of  5002.,  for  all  moneys  which  he  may  re- 
ceive on  your  account  (/)." 

"  To  Mr.  iV^.— I  do  hereby  agree  to  bind  myself  to  be  security 
to  you  for  C.  J. ;  late  in  the  employ  of  Mr.  72.,  for  whatever 
while  in  your  employ  you  may  intrust  him  with,  to  the  amount 
of  502.,  in  case  of  default  to  make  the  same  good  {gY* 


{z)  2  Ventr.  223.  M.  &  W.  600 ;  Bentham  v.  Cooper,  5 

(«)  7  T.  R.  201.  M.  &  W.  621.     Whether  guaiantee  of 

(b)  10  B.  &  C.  664,  S.  C;  cited  debt  u;iM  t>i/eret^  shews  consideration 
ante,  513.  was  forbearance,  ante,  274,  note  (g). 

(c)  See  ante,  60,  61 ;  and  Mechelen  (e)  Stadt  v.  LiU,  9  East,  348;  1 
V.  Wallace,  7  Ad.  &  £.  49 ;  2  N.  &  P.  Camp.  242,  S.  C;  and  see  Combe  r. 
224,  S.  C.  Woolf,  8  Bing.  156. 

(rf)  Hawes  v.  Armstrong,  1  Scott,         (/)  Ryle  v.  Curtis,  8  D.  fie  R.  62. 
661 ;  1  Bing.  N.  C.  761 ;  1  Hodges,         (g)  Netoberj/  v.  Armstrong,  Moo.  & 

179,  S.  C;  Kennaway  v.  Treleavan,  5  M.  389;  S.  C.  in  4  C.  &  P.  59;  6 
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*'  I  hereby  guarantee  to  you  the  sum  of  250/.,  in  case  M.  P. 
should  make  default  in  the  capacity  of  agent  and  traveller  to 
you  {Jk)r 

And  in  Shortrede  v.  Clerk  {i\  where  the  defendant  signed  the 
following  instrument,  '^  You  will  be  so  good  as  to  withdraw  the 
promissory  note,  and  I  will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount,  together  with  the  memoran- 
dum of  my  son*s,  making  in  the  whole  45/."  and  evidence  was 
given  of  a  note  for  35/.,  made  by  defendant's  son  to  plaintiflfs 
order,  but  not  of  the  memorandum ;  and  a  subsequent  admission 
by  defendant  that  he  had  to  pay  45/.  for  his  son  was  also  proved. 
It  was  held  that  the  plaintiff  was  not  bound  to  produce  the 
memorandum,  and  that  the  consideration  of  the  guarantee  was 
sufficiently  stated  to  satisfy  the  Statute  of  Frauds,  there  being  no 
evidence  of  any  other  note  to  which  the  defendant's  agreement 
could  apply. 

The  following  memorandum  has  also  been  held  to  be  suffi- 
cient : — "  I  hereby  guarantee  the  present  account  of  Miss  H.  M., 
due  to  B.  T.  S.  k  Co.,  (the  plaintiflfe),  of  1 12/. ;— and  what  she 
may  contract  from  this  date  to  the  30th  September  next  (A)." 
But  it  seems  diflScult  to  consider  such  memorandum  sufficient,  in 
reference  to  the  case  of  Wood  v.  Benson  (/) ;  at  least  as  regards 
the  1 12/. 

llie  under-mentioned  memoranda  have  also  been  adjudged  to 
be  sufficient,  in  regard  to  the  disclosure  of  consideration : — 

"  Mr.  P. — Sir, — M.  i.  having  chartered  your  ship,  Roberts, 
to  bring  a  cargo  from  New  Brunswick,  and  the  same  being 
landed  to  the  charterer,  and  he  having  paid  you  one  half  the 
freight,  and  given  you  his  acceptance  for  the  remaining  half  at 
four  months'  date,  I  engage  to  be  accountable  to  you  for  the 
amount  of  said  acceptance,  should  it  not  be  paid  when  due{m),^* 

"  Messrs.  B.  &  Co., — Gentlemen — our  mutual  friends,  S.  & 
Co.,  having  accepted  the  under-written  bill  drawn  on  them  by 
your  firm,  I  hereby  give  my  guarantee  for  the  due  payment  of 
the  same,  should  it  be  dishonoured  by  the  acceptors  (n)." 


Bing.  201 ;  and  3  M.  &  P.  509 ;  re-  {k)  Russell  v.  Moseky,  3  B.  &  B. 

cognised  per  Parke,  B.  in  Kemwway  v.  SI  1 ;  6  Moore,  521,  S.  C. 

Treleavan,  5  M.  &  W.  501.  (/)  AnUy  519. 

(A)  Kennaway  v.  TrtUavaUy  5  M.  &  {m)  Pace  ▼.  Marsh,  1  Bing.  216 ;  8 

W.  498.  Moore,  59,  S.  C. ;  nd  ay. 

(i)  Shortrede  v.  Clerk,  1  Adol.  &  (n)  Boehm  r.  Campbell,  3  Moore,  15 ; 

EUis,  57.  8  Taunt  639,  S,C.;  scd  qy. 
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In  both  the  last  two  cases  the  general  rule  that  the  considera- 
tion must  appear  on  the  face  of  the  writing  was  admitted.  It 
would  seem,  however,  that  at  the  present  day  such  memoranda 
would  be  deemed  insu£Scient,  upon  the  ground  that  they  only 
disclose  a  past  consideration,  without  showing  that  the  bills  were 
taken  at  the  defendant's  request ;  such  consideration  not  being 
adequate  to  the  support  of  the  promises  (o). 

It  is  also  sufficient  if  the  terms  or  consideration  can  be  col- 
lected from  the  written  correspondence  or  papers  between  the 
parties,  though  it  cannot  be  collected  merely  from  the  defend- 
ant's memorandum;  provided  such  memorandum  expressly 
refer  to  the  fermer  correspondence,  or  to  an  instrument  which 
contains  the  whole  contract,  and  state  diat  the  terms  of  the  con- 
tract are  comprised  in  the  writing  thus  referred  to  (jp). 

And  in  Emmott  v«  Keam${q),  where  it  appeared  that  the 
plaintiff,  having  pressed  Walsh  for  payment  of  a  debt,  defendant, 
WalsKs  attorney,  sent  to  plaintiff  a  bill  accepted  by  Walsh  at 
two  months,  inclosed  in  a  letter,  in  which  defendant  said,  ^^  Walsh 
being  disappointed  in  receiving  remittances,  and  you  expressing 
yourself  inconvenienced  for  money,  I  send  yon  his  acceptance  at 
two  months."  Plaintiff  refused  to  take  the  bill  unless  defendant 
put  his  name  to  it ;  defendant  wrote  on  the  back  of  the  letter, 
"  I  will  see  the  bill  paid  for  Walsh."^  It  was  held  that  drfend- 
ant  was  responsible,  and  that  the  consideration  for  the  guarantee 
sufficientiy  appeared. 

A  biil  of  exchange  or  promissory  note  for  the  debt  of  a  third 
person  is  binding  on  the  party  who  signs  it,  as  acceptor  or  in- 
dorser  or  maker,  in  the  usual  and  proper  form  of  such  an  instru- 
ment, although  no  consideration  be  expressed  on  tiie  face  of  the 
instmment  (r)«  Such  bill  or  note  is  valid  per  se,  under  such  cir- 
cumstanoes,  by  virtue  of  ^  custom  of  merchants. 


(p)  See  per  Best,  C.  J.,  MorUy  v. 
Boothhy,  3  Bing.  114;  and  anie,  61, 
62.  AUter  if  tbe  memorandum  shewed 
the  preTious  request,  id, ;  Payne  v. 
Wilson,  7  B.  &  C.  423;  1  M.  &  R. 
r08,  S.  C. 

(p)  See  anUy  70,  397 ;  Redhead  w, 
CaioTf  1  Stark.  R.  14,  19;  4  Camp. 
188,  S.  €.,  not  S.  P. ;  Stead  r.  Lid- 
dard,  8  MooK,  2;  1  Bing.  196,  S.C; 
SandUandtr.  Mar^  2  B.^  Aid.  680; 
Coe  y.  Dufield,  7  Moore,  352;  Jack- 


son  V.  LoiDe  and  Lynam^  id,  219; 
Hemming  v.  Perry,  2  M.  &  P.  375 ; 
Hare  v,  Rickatds,  5  M.  &  P.  35 ;  7 
Bing.  354,  S.  C. 

(q)  Enttnott  v.  Reams,  5  Bing.  N.  C. 
559 ;  7  Scott,  687 ;  7  Dowl.  P.  C.  630. 

(r)  Popplewell  v.  Wilson,  Stra.  264 ; 
Coombs  V.  Ingram,  4  D.  &  R.  211 ; 
Price  V.  Edtmmds,  10  B,  &  C.  578 ; 
Ridout  V.  Bristow,  1  C.  &  J.  231 ; 
Chit.  jun.  B.  9.  AlUer  if  the  hill  or 
note  he  not  framed  so  as  to  be  within 
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We  have  in  a  former  part  of  the  work  considered  the  rule 
which  excludes  parol  evidence,  offered  in  extension  or  explana- 
tion of  a  written  agreement.  But  we  have  seen  that  even  in  the 
case  of  a  memorandum  given  under  the  Statute  of  Frauds,  parol 
testimony  is  sometimes  admissible,  to  show  who  was  the  real 
creditor,  &;c.  («). 

Srdly.  To  what  Extent  the  Surety  is  liable. 

In  a  valuable  work  on  the  Law  of  Principal  and  Surety  {t\ 
the  deductions  from  the  doctrine,  that  the  liability  of  the  surety 
cannot  be  more  than  that  of  the  principal,  upon  the  particular 
transaction  or  contract,  in  regard  to  which  the  relation  of  surety 
was  created,  will  be  found  to  be  perspicuously  stated* 

If  a  person  be  surety  for  the  fidelity  of  another  in  an  office  of 
limited  duration,  or  the  appointment  to  which  is  only  for  a 
limited  period,  he  is  not  obliged  beyond  that  period  (ft). 

Where  also  a  bond  was  taken  under  an  act  of  padiament, 
conditioned  for  the  due  collection  cf  certain  rates  and  duties  at 
all  times  thereafter,  and  it  did  not  appear  on  the  record  that  the 
collector's  appointment  was  limited,  or  his  office  annual,  but  the 
act  made  it  annual,  the  court  held  diat  the  surety  was  obliged 
f<^  a  year  only  {x).  On  the  other  haaid,  although  the  surety  is 
not  obliged  to  a  greater  extent  dian  his  principal,  he  is  undi»- 
stood  to  be  obliged  to  the  same  extent^  unless  he  has  expressly 
limited  his  obligation.  Therefore,  where  a  bond  was  taken 
under  an  act  of  parliament,  vnth  a  condition  for  A.  B.*b  account- 
ing for  all  monies  received  by  him  in  virtue  of  the  act,  and  the 


tiie  costom  of  meTchaatB,  &c;  see 
Jackson  ▼.  Hudton,  2  Camp.  447; 
Britten  v.  Webh,  2  B.  &  C.  48.1 ;  3 
D.  &  R.  650,  S.  C.  It  would  be  im- 
material whether  or  not  it  appeared  on 
the  face  of  the  bill  or  note  that  the 
debt  was  due  from  a  third  person. 
Ibe  case  of  Garnet  v.  Clarke^  11  Mod. 
226 ;  Cbitty,  jun.  on  Bills,  S.  C,  in 
which  Holt,  C.  J.,  is  reported  to  have 
said  that  a  note  to  pay  money  ^  on  ac- 
count of  J.  S"  is  not  within  the  sta- 
tute 8  ft  4  Anne,  c.  9,  cannot  be  con- 
sidered law. 

(ff)  Ante,  106. 

\t)  Ehr  Mr.  Theobald,  page  66,  ftc. 

(tt)  Arlmgtan  v.  Merrich:,  2  Saund. 
R.  403;  Tke  Liverpool  Waterworks 
Company  y.  Hmpiey,  6  East,  507; 


The  Wardens  of  St.  Smnour*s  SotUk- 
work  v.  Bostockf  2  New  R.  175 ;  Lead- 
ley  V.  Evans,  8  Bing.  32 ;  9  Moore,  102, 
S.C. 

(jt)  Peppin  v.  Cooper,  2  B.  &  Aid. 
431.  But  in  M'Gah^  v.  Alston,  1 
M.  fc  W.  386;  1  lyr.  &  G.  705,  S.C., 
where  the  defendant  was  a  suboidinate 
officer  appointed  under  the  St.  Pancras 
Vestry  Act,  59  Geo.  3,  c.  S9,  s.  19, 
by  the  select  vestry,  not  as  an  annual 
officer,  but  holding  his  office  during 
the  pleasure  of  the  vestry,  it  was  held 
that  a  bond  given  by  him  to  the  di- 
rectors of  the  poor,  who  are  ammal 
officers,  under  s.  57,  continued  in  force 
after  the  directors  to  whom  it  was 
given  had  gone  out  of  office. 
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act  did  not  make  the  office  annual^  the  court  held  that  the  obli- 
gation of  the  sureties  was  not  confined  to  a  year,  although  the 
defendant  pleaded  that  the  office  was  an  annual  one  (y). 

So  where  a  bond^  given  to  secure  the  faithful  performance  of 
an  office  of  a  collector  of  parochial  rates,  who  was  by  act  of  par- 
liament to  be  appointed  by  trustees  for  a  year,  and  then  to  be 
capable  of  re-election,  was  conditioned,  that  from  time  to  time 
and  at  all  times  thereafter,  during  such  time  as  he  should  oojs- 
tintie  in  his  said  office,  whether  by  virtue  of  his  said  appoint- 
ment or  of  any  re-appointment  thereto,  or  of  any  such  retainer  or 
employment  by  or  under  the  authority  of  the  said  trustees  or 
their  successors,  to  be  elected  in  the  manner  directed  by  the  said 
act,  he  should  use  his  best  endeavours  to  collect  the  monies  re- 
ceived by  means  of  the  rates  in  the  then  present  or  in  any  sub- 
sequent year,  &c.  &c. ;  it  was  held  that  the  obligation  of  the 
bond  was  not  confined  to  the  year  for  which  he  was  originally 
appointed,  but  extended  also  to  all  subsequent  years  in  which 
he  was  continuously  re-appointed  (z). 

If  the  surety's  engagement  relate  to  a  particular  office,  it  ex- 
tends only  to  such  things  as  were  included  in  the  office  when  the 
engagement  was  entered  into.  Thus,  a  person  who  became 
surety  for  a  collector  of  the  customs'  revenue,  upon  his  appoint- 
ment in  1691,  was  held  not  liable  in  respect  of  the  customs  on 
coals,  which  were  first  imposed  in  1 698  (a). 

If  a  person  engage  as  surety /or  a  particular  individual^  the 
engagement  is  understood  to  extend  to  the  acts  of  that  individual 
alone,  and  it  will  not  continue  if  he  take  a  partner  (&). 

In  like  manner,  if  a  person  become  bound  as  surety  for  more 
persons  than  one,  the  engagement  is  understood  to  be  on  behalf 
of  those  individuals  collectively  and  jointly,  and  in  case  of  the 
death  of  any  of  them,  it  will  not  continue  on  behalf  of  the  sur- 
vivors ;  unless  indeed  it  appears,  and  that  very  clearly,  that  it 
was  intended  to  continue  on  behalf  of  the  survivors  (c). 

If  a  person  engage  as  surety  to  a  particular  individual  the 
engagement  is  understood  to  be  only  to  that  individual,  and  it 


(y)  Curling  v.  ChaUden,  3  M.  dc 
Selw.  502 ;  Siunders  v.  Taylor,  9  B. 
&  C.  35. 

(g)  Augero  v.  Keen,  1  M.  &  W.  390; 
1  Tyr.  &  G.  709,  S.  C. 

(a)  Barllelt  v.  AUomey  General, 
Parker,  277;  Bawdage  v.  AUomey 
General,  id.  note  (a) ;  and  see  Legk 
V.  Taylor,  7  B.  &  C.  491. 


(6)  BeUair$  y.  Ebtwortk,  3  Camo. 
N.  P.  C.  5« :  unless  there  be  words 
evincing  an  intention  to  the  contrary; 
see  Barclay  v.  Lucas,  fwU,  525,  n.  ((/)• 

(c)  ^mwn  V.  Cooke,  8  Moore,  588 ; 
1  Bing.  452,  S.  C. ;  Kipling  ▼.  Turner, 
5  B.  &  Aid.  26 1 ;  and  see  Univern^ 
of  Cambridge  y,  Baldwin^  5  M.  &  W* 
580. 
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ceases  if  he  take  a  partner  who  is  interested  (rf).  A  surety  "  to 
A.'^  for  the  fidelity  of  a  clerk,  is  not  liable  in  respect  of  a 
breach  of  trusty  upon  an  employment  of  the  clerk  by  A.*8  exe- 
cutors (e). 

If  a  person  engage  as  surety  to  several  individuals,  the  en-  t 
gagement  is  understood  to  be  to  all  of  them  collectively  and  \ 
jointly,  and  if  any  of  them  die  it  will  not  be  available  in  respect  to 
transactions  afterwards  by  the  survivors  (/).  So  if  a  guarantee 
be  given  to  a  firm  the  surety  is  discharged  from  further  liability 
on  the  death  or  retirement  of  one  of  the  partners  (g).  f 

But  in  Place  Y*  J)elegal(h),  where  JS.,  as  attorney  for  the 
plaintiffs,  the  executors  of  W.,  sold  an  estate,  to  a  share  of  the 
proceeds  of  which  W.  was  entitled  as  legatee  of  M. ;  and  de- 
fendant claiming  TF.'s  share  of  such  proceeds  under  an  agree- 
ment with  W.,  the  plaintiffs  paid  the  amount  to  defendant,  on 
receiving  from  him  a  guaranty  addressed  to  £.,  and  also  to  the 
plaintiffs  as  executors  of  M.,  to  indemnify  them  and  each  of 
them  against  any  action  by  W. ;  it  was  held  that  the  plaintiffs 
might  sue  on  this  guaranty  without  joining  JB. 

An  engagement  entered  into  with  persons  as  the  representa- 
tives of  a  society,  which  at  the  time  was  a  voluntary  one,  will  not 
continue  after  the  incorporation  of  the  society  {i). 

Of  a  Continuing  Guarantee. — It  has  frequently  become  a 
question  of  some  nicety,  whether  a  guarantee,  to  the  extent  of  a 
named  sum,  of  the  price  of  goods  to  be  furnished  to  another,  is 
to  be  considered  a  continuing  or  standing  engagement,  until  the 
credit  be  recalled  by  notice  (A) ;  or  is  to  be  viewed  as  confined 

(d)  Wright  V.  Russell,  3  Wib.530;  Myers  v.  Edge,  7  T.  R.  354.  AlUer 
2  Bla.  R.  934,  S.  C. ;  Barclay  v.  Lu-  in  the  case  of  a  bond  to  the  trustees  of 
cas,  3  Dougl.  331 ;  1 T.  R.  291,  note,  a  company ;  MetctUfv.  Bruin,  12  East 
S.  C.  Barclay  v.  Lucas  has  been  ,  R.  399 ;  see  suprd,  note  (d). 
doubted ;  see  1  New  R.  42 ;  4  Taunt.  (g)  Dry  v.  Vavy,  2  P.  &  Dav.  249. 
681.  But  it  g^ves  a  true  principle,  (h)  Place  v.  Delegal,  4  Bing.  N.  C. 
viz.,  that  if  the  words  show  an  inten-  426. 

tion  that  the  security  should  continue,  (i)  Dance  v.  Girdler,  1  New  R.  34. 

notwithstanding  the  accession   of  a  (k)  If  the  guarantee  be  under  seal, 

new  partner,  the  surety  shall  be  liable,  and  be  a  continuing  security  for  goods, 

If  a  note  be  given  to  a  firm  **  or  order"  &c.,  to  be  firom  time  to  time  supplied, 

as  a  security,  it  is  a  security  for  ad-  or  monies  to  be  received,  &c.,  semUe 

vances  made  after  a  change  in  the  it  cannot  be  recalled  by  notice  not  to 

firm;  Pease y.  Hirst,  10 B.  &  C.  122;  trust,  &c., unless  there  be  an  express 

see  Roe  d.  Durant  v.  Moore,  6  Bing.  provision  to  that  effect  in  the  instru- 

656.  meni  itself;   Hassell  v.  Lone,  2  M.  fie 

(e)  Barker  v.  Parker,  1  T.  R.  287.  Sclw,  370 ;   Calvert  v.  Gordon,  3  M, 
(J)    Weston  v.  Barton,  4  Taunt.  &  R.  124 ;  2  Simon,  253 ;  Hougk v. 

673 ;  Strange  v.  Lee,  3  East  R.  484 ;      Warr,  1  C.  fie  P.  150. 
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to  one  transaction,  and  is  consequently  satisfied  by  a  supply  of 
goods  to  the  specified  amount^  and  a  payment  made  by  the 
vendee  for  the  same* 

In  Mdson  v.  Pritchard  {l\  the  court  held  that  an  engagement 
'^  for  any  goods  the  plaintiff  hath|  or  may  supply  W,  P,  with  to 
the  amount  of  100/*"  is  a  standing  and  continuing  guarantee, 
and  is  therefore  not  discharged  by  a  supply  of  goods  to  the 
amount  stated,  and  a  payment  for  the  same  by  W.  P. ;  but 
applies  to  a  subsequent  sale  to  him.  The  same  construction 
was  put  upon  the  following  memoranda : — 

'^  To  A.  B,y  I  have  been  applied  to  by  C.  Z>.,  to  be  bound  to 
you  for  any  debts  he  may  contract,  not  to  exceed  100/.  in  his 
business  as  a  jeweller.  I  consider  myself  bound  for  any  debt  he 
may  contract,  &c.  (m).*' 

'^  I  hereby  undertake  to  be  answerable  to  the  extent  of  1001. 
for  any  tallow  supplied  by  ^.  to  B.  (n)." 

'*  I  hereby  agree  to  guarantee  the  pa]rment  of  goods  to  be 
delivered  in  umbrellas  to  J*  S.  according  to  the  custom  of  their 
trade  with  youy  in  lOOZ.  (o)/' 

**  If  you  will  credit  ^.  B.,  I  engage  that  his  payments  shall 
be  regularly  made  from  this  day,  &c.  (p)«" 

^^  Whereas  W.  C.  is  indebted  to  you,  and  may  have  occasion 
to  make  further  purchases  from  you,  as  an  inducement  to  you  to 
continue  your  dealings  with  him,  I  undertake  to  guarantee  you 
in  the  sum  of  100/.,  payable  to  you  on  the  default  of  the  said 
W.  C  for  two  months  (y)." 

And  a  bond  conditioned  for  the  payment  of  all  such  sums,  not 
exceeding  SOO/.,  as  the  plaintiffs  should  advance  for  or  on  account 
of  bills  from  time  to  time  drawn  by  B.  on  plaintiffs,  within  three 
calendar  months  afi^r  receiving  notice  to  pay  such  sums,  has 
been  held  to  be  a  continuing  security  (r). 

But  in  Melville  v.  Haydenis)^  it  was  decided  that  a  guarantee 
''of  the  payment  otA.B.  to  the  extent  of  60/.,  at  quarterly 


(/)  12  East,  227;  S  Camp.  436, 
S.  C. 

(m)  Merle  r.  WeLU,  2  Camp.  413. 

(n)  BoMton  v.  Bennett^  8  Camp.  220. 

(o)  Hargreave  v.  Smee,  S  M.  &  P. 
573;  6  Binsr.  244,  S.  C.  It  seems 
that  the  coarts  will  construe  a  toarrant 
of  attorney,  with  a  defeasance,  merely 
<<  to  secure  payment  of  100/./'  to  be  a 
continuing  security;    WooUey  v.  Jew- 


mngi,  5  B.  &  C.  165 ;  7  D.  &  R.  124, 
S.C. 

(/»)  Smp9en  v.  Manley^  2  C.  &  J. 
12,  13,  note. 

iq)  Allan  v.  Kenning^  2  M.  &  Sc. 
768;  9  Bing.  618,  S.  C. 

(r)  Batton  y.  Spearman,  9  Ad.  &  £. 
298. 

{$)  3  B.  &  Aid.  593 ;  iedvide  Har^ 
greave  v,  Smee,  supra,  note  (o). 
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account,  bill  two  months,  for  goods  to  be  purchased  by  him  of 
the  plaintiff/'  is  not  a  continuing  or  standing  guarantee  to  that 
extent  for  goods  to  be  at  any  time  supplied  to  A,  B*  until  the 
credit  is  recalled.  And  the  following  memoranda : — '^  I  hereby 
agree  to  be  answerable  to  K,  for  the  amount  of  five  sacks  of 
flour,  to  be  delivered  to  W.  21,  payable  in  one  month  (0." — "  I 
hereby  agree  to  be  answerable  for  the  payment  of  602.  for  T.  L», 
in  case  he  does  not  pay  for  the  gin,  &c.,  he  receives  from  you^ 
and  I  will  pay  the  amount  (u) :" — ^have  been  held  not  to  be  con- 
tinuing guarantees.  And  it  is  reported  that  the  court  considered 
the  following  memorandum,  namely,  ^^  you  may  let  A.  B.  have 
coals  to  BOl.t  for  which  I  will  be  answerable  at  any  time,^  is  not 
a  continuing  engagement  (v).  A  recital  in  the  instrument  will 
sometimes  restrain  the  generality  of  an  engagement  of  this  na- 
ture, and  explain  whether  it  has  reference  to  past  or  fiiture  trans- 
actions, or  to  both  {x\  The  creditor  might  prior  to  the  late  act, 
abolishing  arrests  on  mesne  process  except  where  the  debtor 
be  about  to  quit  this  country,  have  arrested  the  surety,  or  party 
guaranteeing  the  pajnoaent  of  the  deht,  upon  the  principal  making 
default,  and  the  surety  neglecting  to  pay  the  amount  on  notice  to 
him  of  the  default,  and  a  request  by  the  creditor  that  the  pay- 
ment be  made  (y). 

The  right  of  a  surety  to  indemnity  in  regard  to  costs  which  he 
may  have  incurred,  has  been  already  noticed  (z). 


4thly.  Surety  how  discharged* 

When  a  surety  or  person  guaranteeing  may  be  discharged  from 
liability  by  conduct  of  the  creditor  inconsistent  with  a  contract 
of  this  nature  : — 

The  courts  have  been  extremely  anxious  to  protect  a  surety 
or  party  giving  a  guarantee  from  fraud.  It  is  the  duty  of  the 
party  to  whom  the  surety  is  bound,  to  put  him  in  possession  of 
all  the  facts  likely  to  affect  the  extent  of  his  liability.     He  must 


{t)  Kay  T.  Groo&j  6  Bing.  276 ;  3 
M.  &  P.  634,  S.  C. ;  also  reported  at 
N.  P.,  4  C-  &  P.  72. 

(tt)  NichoUon  v.  Paget,  1  C.  &  M. 
48;  1  Tyr.  164,  S.C. 

(v)  Dixon  y.  Bloamfield,  2  Chitty  R. 
205. 

(x)  Kirby  V.  Duke  of  Marlborough^ 
2  M.  &  Sc.  18 ;  Peanall  v.  Summersett, 
4  TauDt  598 ;  Olyn,  Bart.  v.  HerUl, 
8  Taunt*  208 ;  sea  ante,  85, 90. 


(v)  Cope  V.  Jo$eph,  9  Price,  155; 
ColliniY.  WaUis,  11  Moore,  248.  The 
affidavit  should  be  special,  and  should 
comprise  in  substance  all  the  facts 
which  are  usually  stated  in  a  declara- 
tion upon  a  guarantee.  And  it  is  ge- 
nerally stated  in  the  affidavit  that  the 
undertaking  was  in  writing,  and  signed 
by  defendant. 

(z)  Ante,  501,  505,  506. 


528  OF  GUARANTEES  AND  INDEMNITIES. 

be  made  acquainted  with  the  whole  of  the  contract  entered  into 
with  his  principal.  And  if  there  be  a  private  agreement  for  a 
variation  in  the  terms,  or  a  misrepresentation  of  the  real  contract 
between  the  creditor  and  principal,  it  is  a  fraud  on  the  surety^ 
and  no  liability  on  his  part  attaches.  Therefore,  a  private  agree- 
ment between  the  vendor  and  vendee  of  goods,  for  the  price 
whereof  the  defendant  had  become  liable  as  surety,  that  the 
vendee  should  pay  a  further  sum  beyond  tlie  market  price,  to  be 
applied  towards  an  old  debt,  discharges  the  defendant  from  all 
liability  on  his  guarantee  (a). 

In  Stone  and  others  v.  Conq}ton{b)  the  plaintiffs  advanced 
S6002.  to  C  upon  the  security  of  an  indenture  of  mortgage  exe- 
cuted by  C.  and  a  promissory  note  for  2600L,  in  which  defend- 
ant joined  as  a  surety.  At  the  time  of  the  advance  C.  owed 
plaintiff  8002.,  which  was  deducted  from  the  26001. ;  but  the  re- 
cital of  the  mortgage  deed,  which  was  read  by  plaintiff's  agent 
in  the  presence  of  defendant,  stated  untruly  that  the  800/.  had 
been  paid ;  this  was  held  to  be  such  a  fraud  in  law  as  re- 
leased defendant  from  his  liability  on  the  promissory  note. 
Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  observed, 
^'  The  principle  is,  that  if  with  the  knowledge  or  assent  of  the 
creditor  any  material  part  of  the  transaction  between  the  creditor 
and  his  debtor  be  misrepresented  to  the  surety,  the  misrepre- 
sentation being  such,  that  but  for  the  same  having  taken  place 
either  the  suretyship  would  not  have  been  entered  into  at  all,  or 
being  entered  into,  the  extent  of  the  surety's  liability  might  be 
thereby  increased,  the  security  so  given  is  void  at  law  on  the 
ground  of  fraud.'* 

l(A,  agree  to  give  B.  a  certain  sum  for  goods,  in  advancement 
of  C,  any  secret  agreement  between  B.  and  C,  that  the  latter 
shall  pay  a  further  sum,  is  void,  as  a  fraud  on  A.,  although  the 
bill  of  sale  were  made  to  il«,  and  B.  cannot  recover  such  further 
sum  from  C.  (c). 

And  it  seems  that  if  A.  be  induced  to  pay  B.  a  composition  on 
the  debt  due  to  him  (JB.)  from  C,  and  B.  agree  to  accept  the 
money  in  full  of  his  claim,  he  cannot  afterwards  sue  either  C, 
or  even  a  person  who  was  before  surety  for  him,  at  least  if  ^. 
did  not  assent  to  the  surety  remaining  liable  {d), 

(a)  Pidcock  V.  Bishop,  3  B.  &  C.  (b)  Stone  y,  Compt<m,5  Bing.  N.C. 

605 ;  5  D.  &  R.  505,  S.  CT. ;  see  per  142 ;  6  Scott,  846,  S.  C. 

Littledale,  J.,  Wilcher  y.  HaU,  3  B.  &  (c)  JacJaon  y.  Duchatre,  3  T.  R.  551. 

C.  280.  (<^  Lewis  V.  Jones,  4  B.  &  C.  506, 
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If  a  person  sign  a  promissory  note  as  surety,  upon  the  repre- 
sentation that  another  person  would  also  become  a  party  to  it  as 
surety,  no  liability  would  be  incurred  by  the  former  to  the  payee, 
if  the  other  proposed  surety  refused  to  join  in  the  instrument ; 
unless  the  objection  were  expressly  waived  by  the  person  who 
signed  (e). 

Discharging  Principal,  or  giving  him  Time,  ^c,  exonerates 
the  Surety. — The  following  principle,  advanced  by  Pothier(f), 
has  its  full  influence  in  the  English  courts.  "  It  results  from 
the  definition  of  a  surety's  engagement,  as  being  accessory  to  a 
principal  obligation,  that  the  extinction  of  the  principal  obliga- 
tion necessarily  induces  that  of  the  surety,  it  being  of  the  nature 
of  an  accessory  obligation  that  it  cannot  exist  without  its  prin- 
cipal ;  therefore,  wherever  the  principal  is  discharged,  in  whatever 
manner  it  may  be,  not  only  by  actual  payment  or  a  compensation, 
but  also  by  a  release,  the  surety  is  discharged  likewise ;  for  the 
essence  of  the  obligation  being  that  the  surety  is  only  obliged  on 
behalf  of  a  principal  debtor,  he  therefore  is  no  longer  obliged 
when  there  is  no  longer  any  principal  debtor  for  whom  he  is  ob- 
liged. In  like  manner  the  surety  is  discharged  by  the  nova- 
tion (g)  of  the  debt ;  for  he  can  no  longer  be  bound  for  the  first 
debt  for  which  he  was  a  surety,  since  it  no  longer  subsists, 
having  been  extinguished  by  the  novation ;  neither  can  he  be 
bound  for  the  new  debt,  into  which  the  first  has  been  converted, 
since  this  new  debt  was  not  the  debt  to  which  he  acceded." 

The  exdnguishment  of  the  debt  against  the  principal  by  taking 
a  composition  thereon  from  him,  whereby  all  further  claim  against 
him  ceases,  discharges  the  surety  also  (h).  A  release  to  the  prin- 
cipal also  operates  as  a  release  to  the  surety ;  and  it  appears  that 
in  equity  an  agreement  to  release  has  the  same  effect  (t).     But 


513;  see  note  to  that  case,  page  515; 
6  D.  &  R.  567,  S.  C. ;  Welby  v.  Drake, 
1  C.  &  P.  557 ;  see  Bramston  v.  Ro- 
binSt  12  Moore,  68;  4  Bing.  11 ;  post, 
"  Payment"  When  the  surety,  by  ar- 
rangement with  the  creditor,  may  re- 
main liable  to  biro,  notwithstanding  a 
composition  deed  signed  by  the  cre- 
ditor, in  common  with  the  creditors  of 
the  principal  debtor,  and  yet  retain  no 
remedy  over  against  the  principal, 
see  the  note  to  Lewis  v.  Jones,  4  B.  & 
C.  515. 

(f)  Lea/Y.  Gibbs,  4  C.  &  P.  466. 


(/)  On  Obligations,  p.  9,  c.  6,  s.  1, 
5th  Corollary ;  French  Civil  Code,  bk. 
3,  tit.  14,  c.  3. 

(g)  That  is,  the  acceptance  of  one 
obligation  in  satisfaction  of  another. 

(h)  Lewis  V.  Jones,  4  B.  &  C.  506 ; 
6  D.  &  R.  567,  S.  C.  See  note  to 
that  case,  as  to  the  general  effect  of 
signing  a  composition  deed,  in  regard 
to  existing  securities  ;  and  Thomas  v, 
Courtnay,  1  B.  &  Aid.  1 ;  Mallet  ▼. 
Thompson,  5  Esp.  R.  178. 

(i)  Ilawkshaw  v.  Perkins,  2  Swanst. 
539 ;  see  post,  "  Release" 
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not  where  the  terms  of  the  guarantee  exi^ressly  provide  that  a 
release,  &c.  shall  not  have  such  operation  (/)• 

It  seems  also  that,  at  least  in  equity,  a  covenant  not  to  9ue  (m) 
the  principal  would  fldso  discharge  a  party  bound  tor  him  a^ 
surety  (n);  for  by  such  covenant  time  (indefinitely)  is  given  to 
the  principal ;  and  the  situation  of  the  principal  and  surety  is 
materially  altered. 

Any  alteration,  however  bonajide^  by  the  cre(UU>r  «nd  prin* 
cipai  of  the  terms  of  the  original  agreement,  in  reference  to  which 
the  surety  became  responsible  for  (he  priaeipal,  will  clearly  ex- 
onerate the  surety,  not  having  notioe  of  and  assenting  thereto, 
from  all  liability.  And  this  doctrine  seems  to  hold,  although  the 
new  terms,  thus  substituted,  vary  only  in  a  slight  degree  from 
those  prescribed  by  the  original  agreement.  A  surety  is  entitbd 
to  a  strict  and  literal  performance  by  the  creditor  of  the  contract 
in  reference  to  which  the  guarantee  was  given. 

And  therefore  a  surety  &r  the  due  performance  of  a  eontract 
to  complete  works,  the  price  of  the  work  to  be  paid  to  the  prinp 
cipal  by  instalments,  regulated  by  the  progress  of  the  work, 
would  not  be  liable  iof  loss  sustained  by  advances  being  made 
which  were  not  authorised  by  the  contract  (o).  And  a  guarantee 
on  the  supply  of  bricks  to  ^.  JB.  to  enable  him  to  complete  a 
contract  with  the  crown  for  certain  work  "  for  payment  pf  the 
same  when  the  amount  of  the  oontract  is  paid,**  was  held  not  to 
bind  tlie  guarantor  where  the  amount  was  not  paid  to  A.  B.  in 
consequence  of  his  neglect  to  complete  the  contract,  though  paid 
by  his  consent  to  the  persons  who  completed  it  (jp). 

So  an  agreement  to  guarantee  the  price  of  goods  to  be  sold 
on  a  credit  of  twelve  months,  does  not  apply  to  a  sale  on  a  credit 
for  a  less  period  (q)*    But  a  guarantee,  "  If  you  will  give  €re<Ut 


(/)  0»wper  V.  Smith,  4  Mee,  &  W. 

519. 

(m)  As  to  the  distinction  between  a 
covenant  not  to  sue,  and  a  release  to 
one  of  several  debtors,  see  po^,  **  Re- 
leate;*  and  ThimhUhy  v.  Barron^  3  M. 
&  W.  310. 

(ft)  See  Theobald,  164,  &c. 

\o)  Warre  v.  Calvert,  3  N.  &  P. 

196. 

(p)  Hemming  v.  Trenery,  2  C,  M. 
&  H.  885. 

(^)  Bacon  v.  Chaney,  1  Stark.  E. 


191),  On  a  guarantee  iot  six  monlbs' 
credit,  a  sale  at  tliree  months,  and  then 
a  bill  at  three  months,  is  protected ; 
Simmom  v.  Keating,  8  StarL.  R.  4d6. 
A  guarantee  was  given  for  coals,  at  two 
months' credit  from  delivery;  and  sales 
at  daily  intervals,  on  the  terms  of  giv- 
ing, at  the  end  of  each  month,  a  bill 
at  a  month  for  the  coals  delivered  in 
the  previous  month,  were  held  not  to 
be  a  guarantee ;  HoU  v.  Hadley,  3 
Bing.  64;  2  M.  &  P.  137,  S.  C. 
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to  A.  J3.,  I  will  be  responsible  that  his  payments  shall  be  regu- 
larly made/'  means  a  fair  and  reasonable  credit  according  to  the 
mode  of  dealing  between  the  parties^  and  is  not  confined  to  a 
dealing  according  to  the  strict  customary  credit  of  the  trade  (r). 

If  a  guarantee  be  for  a  lotm  is\  or  a  sale  of  goods  (Oi  the 
transactions  with  the  principal  must  be  strictly  of  that  nature. 
Although  the  liability  of  the  surety  be  limited  to  a  certain  sum^ 
the  creditor  does  not  prejudice  his  remedy  against  the  surety  to 
diat  extent,  by  trusting  the  surety  to  a  larger  amount. 

The  case  of  Wkitcier  v.  HaU(u)  is  a  strong  authority  upon 
tlie  rule  that  the  terms  of  the  contract  with  the  principal  must  be 
strictly  adhered  to  and  complied  with.  It  there  appeared  that 
by  a  special  agreement  between  the  plaintiff  of  the  one  part^  and 
Joseph  Hall  as  principal,  and  the  defendant  as  his  surety,  of  the 
other  part,  the  plaintiff  was  to  let,  and  Joseph  HaU  to  take  the 
milking  of  thirty  cows,  at  a  certain  rent  per  cow,  from  the  14th 
of  February  following ;  and  the  plaintiff  averred  performance  of 
this  agreement.  The  evidence  was,  that  on  the  14th  of  Febru* 
ary  Joseph  HaU  took  possession  of  the  dairy  of  thirty  cows, 
only  ten  of  which  were  fit  for  milking ;  that  at  Lady-day  the 
plaintiff  put  two  more  milking  cows  into  the  dairy,  making  thirty- 
two,  and  subsequently  the  plaintiff  and  Joseph  HaU  exchanged 
cows  firom  time  to  time,  the  plaintiff  putting  in  those  fit  for  milk- 
ing, and  taking  out  others  which  were  not  so ;  in  May,  Joseph 
HaU  had  thirty-two  cows,  and  he  agreed  that  the  plaintiff,  in- 
stead of  taking  out  two  then,  should  be  at  liberty  to  take  out 
four  at  the  fall  of  the  year ;  accordingly,  between  the  4th  and 
the  SOth  days  of  October,  the  plaintiff  did  take  away  four  cows, 
thereby  leaving  Joseph  HaU,  in  the  interim,  less  than  thirty ;  it 
was  held  that,  by  the  new  agreement,  the  plaintiff  had  discharged 
the  defendant,  the  surety. 

It  is  reported  to  have  been  decided  in  an  old  case  {x),  that  if 


(r)  Sunpton  v.  Manleyf  2  C.  &  J. 
12.  Wh«re  no  time  is  fixed  by  the 
^araotee,  the  usual  credit  must  be 
given ;  Comhe  v.  Woolf^  8  Bing.  161 ; 
1  Moo.  &  Sc.  241,  per  Tindal,  C.  J. 

(«)  Glyn  V.  Hertd,  8  Taunt  208; 
%  Moore,  134,  S.  C. 

(0  Eoam  V.  Whyk,  3  M.  &  P. 
130;  5  Bing.  485, 'S.C.;  M.  &  M. 
468,  S.  C. 

(tt)  5  B.  &  C.  267;  8  D.  &  R.  22, 


S.  C,  Mr.  J.  Littledale,  disientiente ; 
Bowmaker  v.  Moore,  3  Price,  214;  7 
Price,  223;  Archer  v.  Hale,  1 M.  &  P, 
285 ;  4  Bing.  464,  S.  C. 

fr)  Turner  v.  Phillips,  H.  43  Eliz. 
B.  H.  1  Rol.  Ab.  20,  pi.  14.  Sed  guare, 
for  here  the  vendee  had  not  all  the  in- 
dulgence contemplated  by  the  surety, 
though  certainly  the  latter  was  pro 
tanto  relieved. 


M  M  S 


! 
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there  be  a  guarantee  for  the  price  of  goods  "  for  a  certain  sum  to 
be  paid  at  a  future  day/'  and  the  goods  be  sold  to  the  principal 
on  the  terms  that  part  be  paid  down  and  the  residue  at  a  future 
day,  the  guarantee  is  good  for  the  residue,  although  all  the  money 
was  not  by  the  bargain  to  be  paid  at  a  future  day. 

It  is  clear  that  mere  gratuitous  forbearance^  without  any  bind- 
ing agreement  or  obligation  to  refrain  from  taking  proceedings, 
cannot  exonerate  the  surety  at  law  or  in  equity ;  for  his  situation 
and  his  right  in  equity,  even  before  he  is  actually  damnified,  to 
compel  the  principal  to  exonerate  him,  are  not  thereby  preju- 
diced (y).  And  the  simply  taking  a  new  security  from  the 
debtor,  expressly  as  a  further  security  only,  without  agreeing 
to  give  him  time  {z) ;  or  signing  a  composition  deed,  by  which 
the  debt  is  to  be  paid  by  instalments,  with  the  express  reserva- 
tion of  a  right  to  enforce  securities  (a),  does  not  afiect  the  re- 
medy against  the  surety.  Nor  does  the  neglect  of  the  creditor 
to  examine  into  the  accounts  of  the  debtor,  respecting  which  the 
guarantee  was  given,  with  active  diligence,  discharge  the  surety 
at  law,  although  an  additional  loss  were  perhaps  occasioned  by 
the  neglect  (Jb) ;  nor  is  the  surety  discharged  by  the  creditor's 
signature  of  the  certificate  of  the  principal  under  a  commission 
of  bankruptcy  against  him,  although  the  surety  required  the  cre- 
ditor to  refrain  from  signing  it  (c).  Nor  is  the  fact  of  the  prin- 
cipal debtor  taking  the  benefit  of  the  insolvent  act  a  discharge 
of  his  surety  for  the  payment  of  an  annuity,  and  the  insolvent 
continues  liable  to  indemnify  such  surety  (cf).  But  where  a 
debt  having  been  partly  guaranteed,  the  debtor  becomes  bank- 
rupt, and  the  creditor  proves  for  a  larger  amount  than  that 


{y)  See  Theobald,  135 ;  Cliitty,  B. 
8th  ed.  442,  9th  ed.  409 ;  Philpot  v. 
Briant,  1  M.  &  P.  7SA,per  Best,  C.  J.; 
Eyre  v.  Eoerett,  2  Russ.  381 ;  Heath 
V.  Key,  I  Y.  &  J.  434;  Orme  v. 
Youn^,  Holt,  N.  P.  C.  84 ;  Goring  v. 
Edmonds,  pott,  533;  Chitty,  jun.  B. 
100  V ;  CLrke  v.  Wilson,  3  Mee.  & 
W.  208 ;  Lyon  v.  Holt,  5  M.  &  W. 
250. 

{z)  Ttoopenny  v.  Young,  3  B.  &  C. 
208;  5  D.  &  R.  259,  S.  C;  Chilly, 
B.  7th  ed.  213,  214,  8th  ed.  445; 
Ernes  V.  Widdowson,  4  C.  &  P.  151. 

(a)  Thomas  v.  Courtnay,    1   B.  & 


Aid.  1 ;   NichoUs  v.  Norrit,  3  B.  & 
Ad.  41. 

(6)  Trent  Navigation  Company  y. 
Harleu,  10  East,  34;  London  Asnar- 
once  Company  v.  Buckle^  4  Moore,  153 ; 
Goring  v.  Edmonds,  infrd,  note  (jT) ; 
Nares  v.  RowUs,  14  East,  514. 

(c)  Broum  v.  Carr,  7  Bing.  508 ;  2 
Russ.  600,  S.  C. ;  Longdate  ▼.  Pony, 
2  D.  &  R.  337. 

(d)  Hocken  v.  Broum,  4  Bing.  N. 
C.  400;  6  Scott,  194,  S.C.;  Abbott 
V.  Bruere,  5  Bing.  N.  C.  598 ;  7  Scott, 
753 ;  ante,  203,  204. 
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covered  by  the  jguarantee,  the  dividends  must  be  applied  in  case 
of  the  guarantor  rateably  to  the  whole  debt  proved  (e). 

In  Goring  v.  Edmonds  {f),  the  facts  were,  that  the  defendant 
guaranteed  the  payment  of  the  price  of  goods  sold  to  his  son. 
The  plaintiff  received  part  of  the  price,  and  afterwards  made  re- 
peated applications  for  the  residue.  More  than  two  years  having 
elapsed  from  the  time  when  the  price  should  have  been  paid,  the 
son  gave  the  plaintiff  a  bill  (it  seems  at  two  months)  on  a  third 
person,  which  was  dishonoured ;  and  soon  afterwards  the  son 
became  bankrupt*  The  bill  did  not  appear  to  be  a  real  or  bona 
fide  transaction,  as  the  acceptor  was  not  a  man  of  substance ; 
nor  was  it  shown  that  he  was  indebted  to  the  drawer  at  the  time. 
The  plaintiff  gave  no  notice  to  the  defendant  that  he  had  taken 
the  bill,  or  that  it  was  dishonoured,  or  of  the  state  of  the  account 
with  the  son,  or  of  the  application  to  him ;  it  was  held  that  a 
verdict  for  the  plaintiff  was  correct,  on  the  ground  that  the  de- 
fendant had  not  been  discharged  from  his  liability  as  surety,^ 
But  if  the  creditor,  without  the  consent  of  the  surety  {g)  agree 
and  become  bound  to  give  time  to  the  principal  debtor,  the  surety 
is  clearly,  as  a  general  rule,  discharged  from  responsibility  at 
law  and  in  equity  (A).  In  Combe  v.  Woolf{i\  it  appeared  that 
the  defendant  guaranteed  the  payment  of  porter  to  be  delivered 
to  J.,  the  memorandum  containing  no  stipulation  as  to  the  term 
of  credit.  The  custom  of  the  plaintiff  was  to  give  six  months' 
credit,  and  then  sometimes  to  take  a  bill  at  two.     The  plaintiff. 


(c)  Raifref  v.  Todd,  1  P.  /k  Dav. 
138. 

(/)  6  Bing.  94 ;  S  M.  &  P.  259, 
S.  C.  After  the  dishoDour  of  the  bills, 
the  defendant  admitted  his  liability,  to 
the  plaintiff's  attorney,  but  was  not 
then  informed  that  the  bills  had  been 
given.  The  question  left  to  the  jury 
was,  whether  time  had  been  given 
without  the  consent  of  the  surety.  As 
to  the  effect  of  taking  a  bill  from  the 
principal,  and  being  guilty  of  laches 
thereon,  see  Warrington  v.  Furber,  8 
East,  242 ;  PhUlipt  v.  AslUng,  2  Taunt. 
U06;  Murrmf  v.  Kins,  5  B.  &  Aid. 
165  ;  Uolbrow  ▼.  Wiikins,  1  B.  &  C. 
10;  2  D.  &  R  69;  Van  Wart  v. 
WoolUy,  3  B.  &  C.  439 ;  5  D.  &  R. 
374,  S.  C. 

(g)  Tyson  v.  Cox,  1  Turn.  C.  C.  395 ; 
Malthy  ▼.  Ovr$tair$,  1  M.  &  R.  54; 
7  B.  &  C,  735,  S.  C,  and  next  note. 


(A)  Niibet  V.  Smith,  2  Bro  C.  C. 
579 ;  Burke's  case,  cited  in  Ex  parte 
Gifford,  6  Ves.  jun.  509 ;  Rc«  v.  Ber- 
rington,  2  Ves.  jun.  542;  see  the  cases 
in  Theob.  1«7;  Fell,  142;  Lewis  v. 
Jones,  4  B.  &  C.  515,  note;  Chitty,  B. 
7th  ed.  193,  292;  8th  ed.  441;  2  E. 
Chitty,  Eq.  Index,  1174;  13  Petersd. 
Ab.  778.  In  Boultbee  v.  Stubbs,  18 
Ves.  20,  a  joint  bond  was  given  by  the 
principal  and  surety.  The  creditor 
took  a  mortgage  for  part,  and  a  war- 
rant of  attorney,  payable  by  instal- 
ments, for  the  residue.  The  Chancellor 
held  that  the  surety  was  discharged, 
although  the  mortgage  and  warrant  of 
attorney  were  taken  expresslt/  without 
prejudice  to  any  seatrities  held  by  the 
creditors;  see  note,  Maltbyy.Oirstuirs, 
1  M.  &  R.  562. 

(i)  8  Bing.  156 ;  1  Moo.  &  So.  241, 
S.C. 
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without  the  defendant's  knowledge,  allowed  three  months  to 
elapse  after  the  six  months,  and  then  took  a  promissory  not«  at 
two  months  from  J,  for  the  debt,  thus  virtually  givii^  a  credit 
of  eleven  months.  The  conrt  held  that  the  defendant,  as  surelyy 
was  exonerated,  upon  the  ground  that  his  situation  was  altered 
and  prejudiced,  by  the  plaintiff  having,  by  taking  the  note,  pre- 
cluded himself  during  its  currency  from  proceeding  against  the 
principal. 

So  in  Howell  v.  Jcnes  (A),  where  bankers  were  in  the  habit 
of  taking  the  acceptances  of  their  customers  for  advances,  a 
guarantor,  who  was  their  attorney,  but  who  was  not  proved  to  be 
cognizant  of  their  custom,  was  held  to  be  discharged  by  their 
taking  an  acceptance  from  the  principal  debtor,  and  thereby 
giving  him  time* 

The  technical  rule,  that  the  effect  of  a  ipeeialty  (2)  cannot  be 
defeated  at  law  by  a  parol  agreement,  or  a  written  instrument 
not  under  seal,  in  variation  of  its  terms  (m),  will  not  be  departed 
from  in  a  court  of  law,  even  in  favour  of  a  surety ;  although  the 
fresh  agreement  of  the  nature  alluded  to  extend  the  period 
limited  by  the  deed  for  the  payment  of  the  debt  guaranteed.  It 
has  therefore  been  held  (n),  that  in  an  action  upon  a  ftcmcf  against 
a  surety,  it  is  no  defence  at  law,  that  by  parol  agreement  time 
was  given  to  the  principal,  and  that  a  warrant  of  attorney  was 
accepted,  to  secure  payment  at  the  expiration  of  the  prolonged 
credit. 

It  is  a  well  established  principle,  that  the  acceptor  of  a  bill  of 
exchange,  and  the  maker  <^  a  promissory  note,  respectively 
stand  in  the  relative  positions  of  principal  debtors,  as  regards 
the  other  parties  to  the  instrument.  The  subsequent  parties 
are  in  law,  in  effect,  sureties  to  the  holder  for  the  party  thus 
primarily  liable ;  and  are  consequently  discharged  from  respon* 
sibility,  if  the  holder  of  the  bill  or  note,  without  their  consent, 


(k)  HoweU  V.  JaneSf  1  C,  M.  &  R. 
108. 

(/)  See  ante,  S,  7. 

(m)  Ante,  113. 

(n)  Davey  v.  Prendergrati,  5  B.  & 
Aid.  187;  6  Madd.  124,  S.  C,  in 
equity.  See  also  BuUeel  v.  Jarrold, 
8  Price,  467,  cited  5  B.  &  Aid.  192, 
per  Abbott,  C.  J.,  where  a  parol  agree- 
ment to  give  security  or  time  to  the 


principal,  was  in  vain  pleaded  by  bail 
in  an  action  upon  a  recogniaanee  of 
bail.  Semble,  that  relief  in  eqmfy  can 
be  obtained  in  such  cases,  if  the  surety 
be  prejudiced ;  per  Abbott,  C.  J., 
Davetf  y.  Prendergran,  and  S.  C.  in 
Equity ;  Nitbet  v.  Smith,  2  Bro.  C.  C. 
579 ;  Burke's  Case,  cited  in  £»  parte 
Gtfford,  6  Ves.  jun.  809 ;  and  in  Jieei 
V.  B€rn9igtonf  %  Yes.  jun.  540. 
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jrelease^  or  bind  or  obliffe  himself  to  give  time  to,  the  acceptor  or 
maker^  to  the  express  or  implied  prejodice  of  the  other  parties  (o). 

In  the  case  oS  Pncev.JEdmund${p\  it  >fas  held^  that  if  a 
joint  and  several  promissory  note  be  given  by  A»  and  B,^  and 
the  latter  be  surety ^  and  an  action  be  brought  agidnst  A.,  the 
surety,  B,y  (even  assuming  that  para)  evidence  can  be  received, 
to  show  that  he  was  only  a  surety^)  is  not  discharged  by  the  cre- 
dit6r  taking  from  A.  a  cognovit,  payable  at  a  period  before  which 
judgment  and  execution  in  the  original  action  could  not  have 
been  obtained. 

The  negligent  loss  of  or  ii^ury  to  collateral  securities^  (held 
by  the  creditor)^  or  a  fund  in  his  hand,  to  the  prejudice  of  the 
surety,  will,  under  circumstances,  afford  the  surety  ground  for 
relief  in  equity  (y). 

But  a  guarantee  given  by  defendant,  and  which  it  was  pro- 
vided should  be  void  if  the  creditor  ''  should  omit  to  avail  himself 
to  the  utmost  of  any  security  he  held  of  W.  JR.,  and  if  anything 
should  prevent  defendant  from  retaining  the  proceeds  of  an  exe- 
cution levied  on  the  property  of  W.  JR. ;"  was  held  not  to  be 
avoided  by  the  plaintiff's  omitting  to  put  in  suit  a  bill  of  ex* 
change  drawn  by  W.  JR.,  and  accepted  by  an  insolvent  still  in 
prison,  or  by  the  defendant's  being  deprived  of  a  part  of  the  pro- 
ceeds of  his  execution  against  W.  JR.,  such  part  being  the  value 
of  the  goods  of  another  person,  wrongfully  taken  under  such 
execution  (r). 

We  have  before  referred  to  a  case,  in  which  it  was  determined 
that  if  a  party  agree,  on  being  allowed  a  commission,  to  indorse 
a  bill  to  be  given  for  goods  to  be  supplied  to  a  third  person,  no 
liability  to  indorse  the  bill  arises,  unless  the  creditor  proffer  the 
bill  to  the  surety  for  bis  indorsement  within  a  reasonable 
time(«).    And  where  a  broker,  on  purchasing  goods  for  his 


(o)  See  the  various  cases  oa  tiiis 
subject,  Bayl.  en  B.  5th  ed.  a38; 
ChiUy  B.,  8th  ed.  441 ;  9th  ed.  408, 
409 ;  Roscoe  on  B.  74 ;  Chitty,  jim. 
ovi  Bills,  100  y ;  Theoh.  P.  Ar  Surety, 
180  to  205.  An  aceammodaiion  m- 
cepior  not  discharged  by  time  given, 
or  a  release  by  an  indovsee  to  the 
drawer,  &c.;  Hoftison  r,  Ccurtauld, 
3  B.  &  Ad.  S6;  and  see  Howell  y, 
Jtmety  1  €.,  M.  ft  R.  97,  t07 ;  Hall 
V.  CoU,  4  Ad.  &  £.  577/ 


(p)  Price  y.  Edmunds,  10  B.  &  €« 
578 ;  see,  however,  ante,  103,  note  (6). 

(q)  See  IjOW  v.  East  India  Com- 
pany, 4  Ves.  jnn.  8?4 ;  Capel  v.  But" 
ler,  2  Sim.  &  Sttrnrt,  457. 

(r)  MtakH  V.  Rogers,  8  Scott,  51 ; 
5  Bing.  N.  C.  728. 

(»)  Paym  v.  iw»,  3  D.  &  R.  664, 
ched  ante,  \6,  78;  and  per  Tindal, 
C.  J.,  in  Ooring  ▼.  Edmonds,  3  M.  &  P. 
265;  6  Bing.  94,  S.  C.  The  plaintiff 
did  not  require  the  indorsement,  until 


536 


OF  A  PROMISE  OF  MARRIAGE. 


principal,  agreed  with  him  for  a  per  centage  to  indemnify  him 
against  any  loss  on  a  resale,  it  was  held  that  the  undertaking 
was  discharged,  when  the  principal  had  a  fair  opportunity  of 
selling  to  advantage,  (the  market  price  of  the  goods  having  gra- 
dually risen,)  of  which  he  neglected  to  avail  himself;  and  that 
the  broker  was  not  liable  on  a  subsequent  resale  at  a  loss  (^)« 


Section  III. 
Respecting  the  Person. 


Of  a  ContrcLct  to  Marry. 

A  contract  to  marry  must  in  general  be  reciprocal,  and  ob- 
ligatory upon  both  the  parties  («;•  An  action  on  such  contract 
may  be  maintained  by  a  man  against  a  woman  ;  for  if  the  pro- 
mise of  the  latter  be  void,  the  engagement  of  the  man  would  be 
nudum  pactum  {x).  However,  in  the  case  of  an  infant,  whose 
promise  is  voidable,  an  exception  exists ;  as  an  infant  may  sue, 
though  not  liable  to  be  sued,  for  a  breach  of  promise  to  marry  {y). 
It  is  not  in  cases  of  this  nature  necessary  to  prove  an  express 
promise  to  marry  in  totidem  verbis.  The  contract  may  be  evi- 
denced by  the  unequivocal  conduct  of  the  parties,  and  by  a  ge- 


the  debtor  became  insolvent,  and  after 
having  kept  the  bill  for  seventeen 
months,  out  of  the  eighteen  for  which 
it  was  given. 

(0  Curry  v.  Edensor,  3  T.  R.  524 ; 
Doe  V.  Smith,  2  T.  R.  436, 

(u)  See  ante,  9,  16;  post,  537, 
note  (i);  1  Rol.  Ab.  22, 1.  5 ;  Hebden 
v.  RtUter,  1  Sid.  180 ;  RuCter  y.  Heb- 
den, 1  Lev.  147;  Harrison  v.  Cage, 
Carth.  467 ;  see  post,  538,  note  (k) ; 
1  Bla.  Com.  433,  Chitty*s  ed.  and  id,, 
notes  (1)  and  (2);  4  G.  4,  c.  76;  6 
G.  4,  c.  92.  See  post,  chapter  4,  as  to 
contracts  in  restraint  of  marriage. 

(x)  Harrison  v.  Cage,  Lord  Raym. 
386 ;  1  Salk.  24,  S.  C.  A  promise  to 
pay  money  in  consideration  of  dis- 
charging or  disengaging  the  defend- 
ant A-om  his  promise  to  marry  the 
plaintiff,  is  binding;  and  it  is  suffi- 
dent  to  aver  generally  that  the  plain* 


tiff  did  discharge  or  disengage  the  de- 
fendant, &c.,  without  showing  how; 
Baker  v.  Smith,  cited  in  AgUonby  ▼. 
Towerson,  Sir  T.  Raym.  400.  A  bill 
in  equity  lies  to  compel  a  discovery 
whether  a  party  had  promised  mar- 
riage ;  Vaughan  v.  Aldridge,  Forrest's 
R.42. 

(y)  Holt  V.  Ward,  Stra.  937,  850 ; 
Fitzgib.  175<275,  S.  C;  ante^  155. 
But  if  a  person,  who  had  promised 
marriaffe  during  his  non-age,  continued 
his  addresses  after  attaining  the  age  of 
twenty-one  years,  as  if  the  contract 
still  existed,  and  did  not  then  disavow 
the  engagement,  he  would  probably 
be  held  to  have  ratified  his  promise, 
although  no  subsequent  express  pro- 
mise could  be  proved.  Sea  qu,  for  a 
new  promise  by  an  infant  must  be  in 
writing  to  revive  his  liability,  see 
ante,  152, 155* 
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neral  yet  definite  and  reciprocal  understanding  between  them, 
their  friends  and  relations,  evinced  and  corroborated  by  their 
actions,  that  a  marriage  was  to  take  place.  And  where  the  pro- 
mise of  a  man  was  proved,  in  an  action  against  him,  it  was  held 
that  evidence  of  the  woman  having  demeaned  herself  as  if  she 
concurred  in,  and  approved  of,  his  promise,  sufficiently  esta- 
blished her  promise  to  marry  him  (z).  But  expressions  to  third 
persons  of  an  intention  to  marry  another,  not  in  the  hearing  of 
the  latter,  do  not  amount  to  a  promise  to  marry  (a).  A  promise 
of  this  nature  need  not  be  reduced  into  writing  {b) ;  for  the  sta- 
tute 29  Car.  2,  c.  S,  s.  4,  applies  to  promises  '*  in  consideration 
of  marriage  ;^^  not  to  promises  to  marry  (c).  And  even  if  the 
promise  be  in  writing,  no  stamp  is  necessary  {d). 

The  engagement  is  binding,  although  the  precise  time  for 
completing  it  is  not  agreed  upon;  and  in  such  case  the  law 
presumes  that  the  parties  promised  to  intermarry  in  a  reasonable 
or  convenient  time,  upon  request  (e).  And  where  the  defendant 
stated  to  the  father  of  the  plaintiff  that  he  had  **  pledged  himself 
to  marry  his  daughter  in  six  months,  or  a  month  after  Christ- 
mas," Lord  Ellenhorough  left  it  to  the  jury  ^^  whether  they 
would  not  presume,  from  the  circumstances,  a  general  promise 
to  marry,  (which  the  law  would  consider  as  a  promise  to  marry 
within  a  reasonable  time) ;  and  whether  the  declarations  of  the 
defendant  had  any  other  effect  than  to  render  that  definite  and 
certain  which  before  was  uncertain  (/)."     However,  when  the 


(f)  Huttan  V.  Mansell^  3  Salk.  16, 
64.  S.  C. ;  1  Bla.  C.  433,  note  (8), 
Chitty's  ed.  In  Daniel  v.  Bowles,  3 
C.  &  P.  553,  ivhich  was  an  action  by 
a  woman  for  a  breach  of  promise  of 
marriage,  it  was  objected  that  there 
was  no  evidence  of  her  promise  to 
marry  the  defendant,  so  that  there 
was  no  mutuality.  But  Best,  C.  J., 
held  that  it  was  sufficient  to  prove 
that  he  asked  the  lady's  hand  in  the 
presence  of  herself  and  mother,<— that 
the  mother  assented, — that  the  lady 
did  not  dissent,  though  she  said  no- 
thing, — that  the  defendant  took  the 
mother's  hand,  and  said,  ''from  this 
time  consider  me  as  your  son/' — and 
that  the  defendant  was  accordingly 
allowed  to  visit  as  a  suitor  or  intended 
husband. 

(a)  Cole  T.  CoUingkam,  8  C.  &  P.  75. 


(6)  PhillpoCt  V.  WalleU,  8  Lev.  65 ; 
Harrison  v.  Cage,  1  Lord  Raym.  387 ; 
Salk.  280;  Bui  N.  P.  280;  10  Ves. 
439. 

(c)  Id, ;  Cork  v.  Baker^  Stra.  34 ; 
MorUacue  v.  Maxwell,  Stra.  236 ;  10 
Ves.  439.  A  subsequent  marriage 
not  sufficient  to  take  the  case  out  of 
the  statute,  even  in  equity,  as  a  part 
performance;  id.;  1  Yes.  199;  Shaw 
V.  Jakeman,  4  East,  201. 

((/)  Orford  V.  Cole,  2  Stark.  351; 
ante,  1 15. 

(tf)  Harriton  v.  Cage,  Carth.  46r ;  1 
Lord  Raym.  386,  S.  C;  PoUer  v. 
Dehoos,  X  Stark.  R.  82 ;  Mchinson  v» 
Baker,  Peake's  Addl.  C.  103. 

(/■)  Potter  V.  Deboos;  and  see 
Phillips  V.  Cmtchley,  3  C.  &  P.  178: 
1  M.  &  P.  239,  S.  C. 
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promise  of  the  defendant  is  to  marry  within  a  certain  period,  or 
on  certain  conditions,  or  when  the  plaintiff's  ai&irs  should  be 
settled,  the  declaration  must  be  framed  accordingly,  showing 
that  the  specified  time  has  elapsed,  or  that  the  condition  has 
been  performed  {g)^  And  where  the  declaration  charged  only  a 
general  promise,  and  the  only  promise  proved  was,  that  the  de- 
fendant would  marry  the  plaintiff  within  a  convenient  time  after 
the  death  of  his,  the  defendant's,  father ;  Lord  Kenyon  held 
that  ihere  was  a  fatal  tariancv  between  the  declarAtion  Md  the 
evidence  (A). 

Where  the  promise  was  to  marry  oii  request,  a  special  r^ 
quest  must  be  laid  in  the  declaration,  and  proved  at  the  trial  \ 
unless  the  defendant,  by  marrying  another  person,  has  incapaci- 
tated himself  from  performing  his  engagement,  and  the  declara- 
tion state  that  fact(t).  Bui  it  was  always  held  to  be  unnecessary 
to  aver  or  prove  that  the  plaintiff,  when  making  the  request,  was 
accompanied  by  a  clergyman  (A). 

The  pre-^ngagement  of  the  defendant  to  another  person  would 
form  no  defence  fo  the  action,  ad  he  could  not  thus  avail  himself 
of  his  own  wrong  \  but  if  the  parties  be  related  within  the  Levi- 
tical  degrees,  and  their  intermarriage  be  therefore  prohibited^ 
their  promises  are  nugatory,  and  the  breach  thereof  would  con- 
sequently afford  no  ground  of  action  (/). 

In  an  action  irn)  for  breach  of  promise  of  marriage,  the  defence 
was,  that  the  plaintiff  was  a  woman  of  bad  character,  and  evi- 
dence was  given  of  one  instance  of  gross  misconduct ;  and  Lord 
Kenyon  admitted  a  witness  to  state  the  character  which  he  had 
heard  of  her  in  the  neighbourhood  in  which  she  lived ;  observing, 
''  that  character  was  the  only  point  in  issue :  that  was,  publie 


ig)  Cole  V.  C^ttingham,  8  C.  &  P. 
75. 

(A^  Atckmson  ▼.  Bakerf  Peake'a 
Addl.  C.  103.  But  the  declaratioa 
need  not  state  the  settlement  of  the 
fortune;  id*  124,  S.  C. ;  see  Form,  3 
Chitty  PI.  6th  ed.  201 ;  Chitty  jnn., 
Precedents,  147. 

{i)  Harriion  v.  Cagef  1  Lord  Raym. 
886 ;  and  see  Phillipi  y.  Crutchtey  ; 
and  Gough  t.  Farr,  S  C.  &  P.  631 ;  1 
Y.  &  J.  477,  S.  C. 

(A)  Holder  t.  Dkkiruon,  1  Freem. 
95 ;  Dickinson  ▼.  Hokroft,  S  Keb. 
148;  Harrison  v.  Cage,  1  Lord  Raym, 


966;  Garth.  467,  S.  C.  The  defend- 
ant's statement  t9  the  plaintiff's  fik* 
titer,  that  he  did  not  mean  to  perfom 
his  promise,  is  a  sufficient  oreaeh; 
Oough  V.  Jflrr,  3  C.  &  P.  631 ;  1  Y. 
&  J.  477,  S.  C,  not  S.  P.  When  the 
court  will  grant  a  new  trial  for  exces- 
sive damages,  t«f.,  and  Wood  v.  Hurd^ 
2  Bing.  N.  C.  166. 

{t)  Harrison  t.  Cage,  Lord  Raym. 
387 ;  see  the  late  Marriaffe  Act,  Chit. 
fr  Hu)me*s  Statutes,  tit.  Marriage. 

(m)  Foulkes  ▼.  Sklkoay,  3  Esp.  R« 
236 ;  and  per  Lord  Kenyon,  in  Atch^ 
imon  74  Bakitf  ssifrth 
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opinion,  founded  on  the  conduct  of  the  party,  and  was  a  fair 
subject  of  inquiry ;  and,  therefore,  what  the  public  thought  was 
eridence  on  such  an  idsue* '  In  a  subsequent  case  (n),  it  ap- 
peared that  after  the  promise  the  plaintiff  had  bad  a  ehild^ 
Abbotty  C.  J.,  observed  to  the  jury,  that  if  they  thought  the 
defendant  was  not  the  father  of  the  child,  he  was  entitled  to 
their  terdict ;  for  if  any  man,  who  had  made  a  promise  of  mar^ 
nage,  discovered  that  the  person  be  bad  so  promised  to  marry 
was  with  child  by  another  man,  he  was  justified  in  breaking 
such  promise,  and  that  if  any  man  had  been  paying  his  addresses 
to  one  that  he  supposed  to  be  a  modest  person,  and  afterwards 
discorered  her  to  be  a  loose  and  immodest  woman,  he  was  jus* 
tified  in  breaking  any  promise  of  marriage  that  he  may  have 
made  to  her ;  but  that,  to  entitle  a  defendant  to  a  verdict  on 
that  ground,  the  jury  must  be  satisfied  that  the  plaintiff  was  a 
loose  and  immodest  woman,  and  that  the  defendant  broke  his 
promise  on  that  account,  and  they  must  also  be  satisfied  that  the 
defendant  did  not  know  her  character  at  the  time  of  the  making 
of  the  promise ;  for  if  a  man  knowitigly  promise  to  marry  such  a 
person,  he  was  bound  to  do  so."  If  the  promise  were  made  by 
the  defendant  in  consideration  that  the  plaintiff  wott/cf  have  con* 
nexion  with  him,  it  is  void ;  but  it  seems  that  if  he  renew  his 
promise  after  the  ilHcit  intercourse  had  taken  place,  the  subse* 
quent  promise  will  be  binding  (o). 

In  the  course  of  a  cause  of  this  description  (p),  the  defendant 
gave  in  evidence  many  expressions  used  by  the  plaintiff  at  dif- 
ferent times ;  in  which,  speaking  of  the  defendant,  a  lady,  he 
gave  great  proof  of  want  of  feeling,  as  well  as  of  gross  manners 
and  sentiments.  In  summing  up  to  the  jury,  Lord  Ellenbcrough 
said,  **  That,  notwithstanding  what  has  passed,  and  the  promise 
of  marriage  proved,  if  the  plaintiff  had  conducted  himself  in  a 
brutal  or  violent  manner>  and  threatened  to  use  her  ill,  a  woman, 
under  such  circumstances,  had  a  right  to  say  she  would  not 

(n)  Irving  v.  Greentoood,  1  C.  &  P.  no  defence  that  she  had  on  a  former 

350,    In  this  case,  evidence  that  the  occasioa  bad  a  child  by  defendant 

parents  of  defendant  disapproved  of  himself;  Verrv  v.  Watkiru,  7  C.  &  P. 

the  match  was  allowed  to  be  received  308 ;  Bamfieui  v.  Massey,  1   Camp, 

in  mitigation  of  damages.    Verdict  for  460 ;  Rose.  £v.  258,  S59. 

the  plaintiff,  damages    500/.     And  (o)  See  Morton  v.  Fenrij  3  Dougl. 

see  Young  v.  Murphy^  3  Bing.  N.  C.  311. 

54 ;  3  Scott.  379,  S.  C.    In  an  action  (p)  Letdt  v.  Cook^  4  £sp.  R.  257. 
for  seducing  plaintiff's  daughter,  it  is 
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commit  her  happiness  to  such  keeping ;  and  she  might  set  up 
such  defence,  and  it  would  be  legal ;  but  though  no  such  evi- 
dence appeared,  which  went  to  the  ground  of  action,  if  the  plain-p 
tiff  appeared  to  be  of  gross  manners,  and  destitute  of  feeling,  as 
he  complained  in  this  action  of  an  injury,  in  the  loss  of  the  so- 
ciety of  a  woman,  which  he  appeared  never  to  have  valued,  and 
the  pleasures  of  which  society  he  seemed  little  calculated  to  taste^ 
the  jury  should  take  it  into  their  consideration  in  the  verdict  they 
were  to  pronounce." 

And  Gibbsy  C.  J.,  held  at  Nisi  Prius  {q\  that,  in  an  action 
against  a  woman  for  a  breach  of  promise  of  marriage,  it  is  a 
sufficient  excuse  for  the  non-performance,  that  the  person  to 
whom  she  had  given  the  promise  turned  out,  upon  inquiry,  to  be 
a  man  of  bad  character ;  but  that  mere  accusation  and  suspicion 
are  not  sufficient:  the  charges  which  she  makes  against  him 
must,  if  capable  of  proof,  be  substantiated,  or  they  go  only  to 
the  damages. 

In  Atchinson  v.  Baker  {r)  it  appeared  that  the  plaintiff  was  a 
widower,  upwards  of  forty  years  of  age,  and  the  defendant  a 
widow,  about  the  same  age ;  when  the  promise  was  made  the 
plaintiff  was  apparently  in  good  health,  but  the  defendant  after- 
wards discovered  that  he  had  an  abscess  in  his  breast,  and  for 
that  reason  refused  to  marry  him.  Lord  Kenyon  said,  "  that, 
if  the  condition  of  the  parties  were  changed  after  the  time  of 
making  the  contract,  it  was  a  good  cause  for  either  party  to 
break  off  the  connexion.  Lord  Mansfield  had  held  '  that  if, 
after  a  man  had  made  a  contract  of  marriage,  the  woman's  cha- 
racter turned  out  to  be  different  from  what  he  had  reason  to 
think  it  was,  he  might  refuse  to  marry  her  without  being  liable 
to  an  action  («) ;'  and  whether  the  infirmity  was  bodily  or  mental, 
the  reason  was  the  same.  It  would  be  most  mischievous  to 
compel  parties  to  marry  who  could  never  live  happily  together." 

It  seems  that  a  promise  of  marriage  is  not  binding,  if  it  be 
obtained,  or  the  continuation  of  the  engagement  be  procured,  by 
means  of  a  fraudulent  and  false  representation  to  the  defendant, 
or  wilful  concealment  from  him  of  the  plaintiff's  former  situation 
in  life,  and  the  circumstances  of  her  family  {t)> 


{q)  Badddey  ?.  Mortlock,  1  Holt  N.         (*)  Foulkts  v.  Sellway^  3  Esp.  236. 
P.  R.  151.  (0  Wharton  v.  LewU,  1  C .  &  P. 

(r)  Pcake's  Addl.  C.  103, 1 24,  S.  C.      529 ;  F(wte  v.  Hayne,  id.  546. 
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The  promise  is  so  far  of  a  personal  nature^  that  the  breach  of 
it  furnishes  no  cause  of  action  to  the  personal  representative  of 
the  party  to  whom  it  was  made,  and  as  regards  whom  it  was 
violated ;  at  least,  unless  there  be  laid  in  the  declaration,  and 
proved,  some  special  damage  affecting  the  personal  estate  of  the 
deceased :  because  it  is  not  in  the  power  of  such  representatives 
to  complete  the  contract  on  their  part  (u). 


Section  IV. 
Of  Contracts  respecting  Services  and  Works. 


In  General. 

1.  By  Agents. 

2.  Apoihecaries,  Surgeons,  and  Che- 

mists,  S^, 
S.  Arbitrators, 

4.  Attorneys, 

5.  Authors, 

6.  Builders  and  Carpenters,  and  other 

Workmen, 

7.  Carriers  (ante,  480). 

8.  Counsel, 


9,  Messengers  under  Fiats  in  Bank- 

ruptcy, 

10,  Physicians, 

11,  Printers4 
IS.  Servants, 

13.  Sheriffs,  and  other  Ministerial 

Officers, 

14.  Surveyors* 

15.  Witnesses, 

16.  Workmen,  (See  Builders,  Sfc) 


In  General. 
If  a  contract  to  perform  any  work,  or  to  transact  any  business, 
be  not  tainted  or  connected  with  any  illegal  consideration  or 
object,  the  law  implies  an  engagement  on  the  part  of  the  person 
undertaking  to  do  the  work,  that  it  shall  be  performed  and  com- 
pleted with  due  care,  diligence,  and  skill,  or  according  to  the 
orders  given  and  assented  to  {x) ;  and  a  promise  by  the  party 
who  employed  the  workman  {y)  to  pay  him  in  money  a  reason- 


(u)  Chamberlain,  Administrator,  SfC, 
T.  WilUamson,  2  M.  &Selw.  408;  and 
see  ante,  98. 

(*)  Strceter  v,  Uorlock,  7  Moore, 
387.  As  to  the  degree  of  care,  &c., 
required  from  a  bailee  of  goods  em- 
ployed to  perform  work  thereon,  see 
ante,  475.  It  seems  that  the  law 
would  imply  a  promise  on  the  part  of 
a  person  whose  services  were  engaged 


for  any  particular  object,  or  in  any 
particular  character,  for  a  remunera- 
tion, (for  instance,  an  actor,)  that  he 
was  reasonably  competent  to  fulfil  the 
object  or  penorm  the  duties  of  the 
office  or  situation  he  agreed  to  occupy. 
(y)  Or  a  person  who  by  fraud  in- 
duced the  workman  to  perform  work 
for  a  third  person ;  Imcus  ▼.  Godwin,  4 
Scott,  502 ;  3  Bing.  N.  C.  743. 
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able  remuneration^  to  be  ascertained  by  a  j\iry(z),  if  no  specific 
price  be  agreed  upon*  Where  a  specific  sum  is  fixed  as  the 
pricci  a  subsequent  promise^  without  any  new  consideration,  to 
pay  an  additional  sum  for  the  same  servicesy  is  Tnudum  pactum  (a). 

Where,  however,  it  is  expressly  agreed  between  the  parties 
that  the  work  shall  be  gratuitously  done,  the  contract  is  muiHM 
pactum,  and  the  party  undertaking  to  execute  the  work  is  not 
bound  to  enter  upon  or  perform  it ;  though  he  becomes  liable,  if, 
having  actually  proceeded  on  the  employment,  he  be  guilty  of 
any  misfeazance  in  the  course  thereof,  to  the  injury  of  the  other 
party  (J). 

The  contract  to  render  services  is  not  binding,  if  there  be  no 
corresponding  obligation  to  receive  them.  As  well  the  engage* 
ment  to  retain  the  party,  asi  his  promise  to  perform  the  business, 
must  be  binding  (c). 

Where  A.  contracts  to  do  work  on  materials  supplied  to  him 
by  J3.,  (as  where  he  contracts  to  survey  a  parish,  and  to  set  down 
the  results  of  such  survey  in  a  map  upon  paper  furnished  to  him 
by  B,,)  his  right  to  sue  for  work  and  labour  is  complete  as  soon 
as  he  has  finished  the  work,  and  has  given  B.  a  reasonable 
opportunity  of  ascertaining  its  correctness,  and  if  (there  being  no 
contract  for  a  specific  price)  he  demand  more  for  the  work  than 
a  reasonable  price,  and  refuse  to  deliver  it  except  upon  payment 
of  such  larger  price,  that  does  not  preclude  him  firom  suing  for 
and  recovering  a  reasonable  price  {d). 

An  action  cannot  be  maintained  for  services  performed  with  a 
view  to  a  legacy,  and  not  in  expectation  of  a  reward  in  the  nature 
of  a  debt  (e).  And  if  a  father-in-law  educate  and  maintain  his 
infant  son-in-law  obviously  from  mere  kindness,  and  by  way  of 
gratuity,  he  cannot  support  a  claim  to  remuneration  when  the 
child  attains  his  full  age  (/). 

It  has  been  laid  down,  that  if  a  person  take  a  journey  to  be- 
come bail  for  another,  he  cannot  maintain  an  action  against  such 
person  for  his  trouble  or  loss  of  time  in  such  journey ;  because 

(g)  Peacock  v*  Peacock^  S  Camp.  45.  (c)  Ante,  16 ;  and  Syket  v.  Dixon, 

la)  Harris  t.  Watton,  Peake*8  R.  72 ;  1  P.  &  Day.  463. 

Broum  v.  Crump,  1  Marsh.  567 ;  New  (d)  Hughes  v.  Lent^,  5  Mee.  &  W. 

num  V.  Walters,  3  B.  &  P.  612 ;  ante,  183. 

52.  (e)  See  Osbom  v.  Governors  ofGwf^s 

(J))  See  Elsee  v.  Gatword,  5  T.  R.  Hospital,  Stra.  728 ;  Le  Sage  v.  Couss- 

143  ;  Rex  v.  KUderhy,  1  Saund   319,  maker,  1  £sp.  R.  188. 

c.  note  (2) ;  anU,  4 1.  (/)  Pelljf  t.  RawUns,  Peake's  Addl. 

C.  226. 
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he  does  not  undertake  the  journey  as  work  or  labour^  or  as  a 
person  employed  by  the  defendant ;  but  he  does  it  as  his  friend, 
and  to  do  him  a  kindness  (g). 

And  trustees  and  executorsi  acting  in  those  characters  in  the 
esiecution  of  the  trusts  confided  to  thenii  cannot  charge  for  their 
trimhUs  or  loss  of  time,  although  diey  happen  to  be  solicitors  (A). 
And  it  seems  doubtful  if  there  is  any  implied  liability  to  pay  an 
arbitrator  for  bis  trouble  {%). 

A  person  may,  by  express  agreement,  not  only  render  the 
amount  oi  the  remuneration  which  is  to  be  paid  dependent  on 
the  extent  of  contingent  benefit  to  be  derived  by  the  employer 
from  his  services,  but  may  defisr  the  period  (A)  when  his  right  to 
receive  any  reward  shall  acerue,  until  the  employer  has  actually 
Stained  a  given  advantage.  In  Bull  v.  Price  (i),  the  piaintifiT,  a 
surveyor,  was  retained  by  the  defendant  to  negoeiate  widi  the 
Commissioners  of  Woods  and  Forests  for  Che  sale  to  them  of 
certain  premises  of  the  defendant;  for  which  he  was  to  receive  a 
commission  of  iL  per  cent  **  on  the  sum  which  might  be  oi- 
tained  either  by  treaty,  arbitration,  or  trial  by  jury/'  Private 
treaty  proving  unavailing,  a  jury  was  impannelled,  by  whom  the 
value  of  the  property  was  assessed  at  4000/. ;  but  in  consequence 
of  a  defect  in  the  defendant's  title,  arising  out  of  an  annuity 
charged  upon  part  of  the  premises,  which  the  commissioners 
required  the  defendant  to  buy  off,  the  money  was  not  paid  to 
her,  but  was  placed  in  the  hands  of  the  Accountant  General,  to 
await  the  adjustment  of  the  diffi^renoe.  The  plaintiff  was  not 
previously  aware  of  the  existence  of  this  charge.  It  was  held 
that  he  was  nevertheless  not  entitled  to  his  commission  until  the 
money  awarded  was  aetualfy  raeewed  by  the  defendant.  Tindal, 
C.  J.»  observed : — '^  It  has  been  contended  that  this  construction 
would  leave  it  in  the  power  of  the  defendant  to  delay  the  plaintiff 


{g)  Per  Park,  J.,  Bjeoion  t.  WM- 
nanty  1  C.  &  P.  434  ;  ante,  19. 

(A)  1  Chitty's  Gen.  Prac.  653,  551 ; 
H  id.  17,  cites  Carmkhael  7.  WiUoUf  4 
Bligb,  145,  amtra, 

(i)  Pwiy  554. 

(k)  K  contract  to  build  a  house  by 
a  certain  day  is  not  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover, 
the  work  having  been  accepted  on  a  day 
subsequent  to  that  specified;  Luetu  v. 
Godwin,  4  Scott,  509 ;  8  Bing.  N.  C. 


787,  S.  C.  Nor  is  it  a  condition  pre- 
cedent to  build  according  to  the  satis- 
faction of  employer ;  Dallman  v.  King, 

5  Scott,  S8« ;  4  Bing.  N.  C,  105,  S.  C. 
Aliier  to  build,  to  be  paid  when  cer- 
tificate of  a  third  person  shall  be  given 
that  the  work  has  been  properly  done; 
Morgan  v.  Bimie,  9  Bing.  679  ;  3  M. 

6  Scott,  76,  S.  C. ;  and  see  post,  tit. 
Builders,  565. 

(/)  7  Bing.  237 ;  5  M.  &  P.  2,  S.  C. 
1  Sugd.  V.  &  P.  lOth.  ed.  79. 
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for  an  indefinite  period,  or  to  defeat  his  claim  altogether,  by  neg* 
lecting  to  receive  the  sum  his  exertions  had  entitled  her  to* 
That,  however,  is  not  a  legal  consequence.  On  general  prin- 
ciples, a  fraudulent  delay  on  the  part  of  the  defendant  to  receive 
that  which  has  been  awarded  her,  would  not  constitute  a  defence. 
If  she  had  neglected  to  receive  the  sum  found  to  be  due  to  her» 
or  had  done  any  thing  wilfully  to  prevent  the  immediate  settle- 
ment, she  undoubtedly  could  not  set  up  that  in  answer  to  the 
action." 

In  Harford  v.  Wilson  (m)  the  defendant  promised  the  plaintiff 
to  pay  him  51.  **  if  he  would  provide  a  tenant  for  certain  pre- 
mises, and  get  him  3502.  for  his  lease.''  The  plaintiff  procured 
one  S,f  with  whom  the  defendant  entered  into  an  agreement* 
and  received  50Z.  as  a  deposit ;  but  &  being  unable  to  complete 
his  engagement,  the  defendant  afterwards  consented  to  release 
him  from  the  further  performance  of  it,  but  retained  the  50L; 
and  the  court  held  this  was  a  substantial  performance  on  the  part 
of  the  plaintiff,  and  that  he  was  therefore  entitled  to  recover  the 
5L  from  the  defendant. 

Where  a  person  performed  work  for  a  committee,  under  a  re* 
solution  entered  into  by  them,  "  that  any  service  to  be  rendered 
by  him  should  be  taken  into  consideration,  and  such  remunera- 
tion be  made  as  should  be  deemed  right^^  it  was  held  that  an  ac- 
tion could  not  be  maintained  to  recover  a  reward  for  such  work ; 
the  resolution  importing  that  the  committee  were  to  judge  whe- 
ther any  remuneration  was  earned  (n).  And  the  director  of  a 
company  incorporated  by  a  statute  which  provides  that  the 
directors  shall  manage  the  afiairs  of  the  company,  &c.,  and 
gives  power  to  make  by-laws  under  seal,  cannot  sue  the  company 
for  his  services  in  attending  courts,  &c.,  although  there  be  a  re- 
solution  of  the  court  under  seal,  that  each  director  shall  have  a 


(w)  Horford  v.  WiUon,  1  Taunt.  12. 

(n)  Tmflor,  Auignee,  SfC,  ?.  Brewer, 
1  M.  &  Selw.  310.  Agreement  to 
senre  an  apothecary  as  his  assistant, 
at  such  salary  as  he  should  think 
right ;  no  action  lies  if  there  has  been 
no  application  to  the  apothecary  to  fix 
the  salary ;  Owen  v.  Bowen,  4  C.  &  P. 
93.  An  action  lies  to  recover  a  re- 
ward  offered  by  an  association  or  pri- 
vate individual  on  the  apprehension, 
&c.,  of  a  felon  or  other  offender ;  and 


the  first  party  giving  information  is 
entitled  to  the  reward,  and  should  sue, 
Lancaster  v.  WaUh,  4  M.  &  W.  16 ; 
see  «  Chitty  PI.  6th  ed.;  and  seelTt/- 
liami  V.  CarwartUntj  4  B.  &  Ad.  62 1 ; 
5  C.  &  P.  566,  S.C. ;  ante,  10,  note  (q). 
Or  discovering  a  lost  child,  &c. ;  JPa/- 
Ikk  V.  Baxber,  1  M.  &  Sel.  108.  The 
7  &  8  G.  4,  c.  29,  s.  59,  prohibits  the 
advertising  a  reward  for  stolen  goods, 
"with  no  questions  asked,'^  &c-,  under 
a  penalty  of  50/. 
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certain  remuneration  ;  the  statute  being  silent  as  to  reward  (o). 
But  where  the  plaintiff  was  requested  by  the  defendant  to  show 
his  house^  which  was  to  let,  and  the  defendant  promised  to  make 
the  plaintiff  a  handsome  present,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  a  reasonable  compensation  for  the  work 
and  labour  bestowed  in  that  service  (p). 

So  where  the  plaintiff  entered  into  the  service  of  the  defend- 
ant,  and  wrote  to  him  a  letter  as  folio ws,  "  I  hereby  agree  to 
enter  your  service  as  weekly  manager,  commencing  next  Mon- 
day, and  the  amount  of  payment  I  am  to  receive  I  leave  entirely 
to  you  ;"  and  the  plaintiff  served  the  defendant  in  that  capacity 
for  six  weeks ;  it  was  held  that  the  contract  implied  that  the 
plaintiff  was  to  be  paid  something  at  all  events  for  the  services 
performed,  and  that  the  jury,  in  an  action  on  a  quantum  meruit^ 
might  ascertain  what  the  defendant,  acting  bojid  fide,  would  or 
ought  to  have  awarded  (q). 

So  a  minor,  who  entered  intd  the  service  of  the  defendant  on 
trial,  with  a  view  to  a  future  contract  of  apprenticeship,  which 
was  afterwards  constructively  rescinded  by  the  acts  of  the  parties, 
was  held  entitled  to  remuneration  for  his  services  during  a  pe- 
riod of  two  years  that  he  remained  in  defendant's  employ  (r). 

And  where  an  act  of  parliament,  constituting  a  joint  stock 
company,  empowered  and  directed  the  company  to  apply  the 
first  moneys  received  under  the  act  in  discharge  of  the  expenses 
incurred  in  obtaining  the  act ;  it  was  held  that  the  plaintiff,  an 
attorney,  though  a  member  of  the  company,  might  sue  them  for 
his  time  and  trouble  and  money  expended  in  obtaining  the  act  (s). 

A  workman  who  has  bestowed  his  labour  and  skill  upon  a 
chattel,  which  is  thereby  improved,  has  a  lien  {t)  for  the  remu- 


(o)  Dunstan  v.  The  Imperial  Gas 
Light  Company, SB,  8e Ad.  125. 

(p)  Jetory  v.  Busk,  5  Taunt.  302. 

(g)  Bryan  v.  Flighty  5  M.  &  W. 
116,  Parke,  B.  dissentiente. 

(r)  Phillips  V.  Jones,  1  Ad.  &  E. 
333.  But  in  such  a  case  there  would 
not  be  any  implied  contract  on  the 

Sart  of  the  father  to  pay  for  the  board, 
:c.  of  his  son  during  the  first  month, 
nor  perhaps  whilst  the  son  behaves 
himself;  Garratt  v.  Burghart,  3  C.  6c 
P.  381. 

(#)  Garden  v.  The  General  Cemetery 
Company,  5  Bing.  N.  C.  253 ;  7  Scott, 
97,  8.  C. ;  ante,  240. 


(t)  See  Whitaker  on  Liens ;  3  Chit. 
Com.  Law,  537.  As  to  the  lien 
of  innkeepers,  ante,  478 ;  warehouse- 
men, Leuckhart  v.  Cooper,  1  Scott, 
481 ;  1  Bing.  N.  C.  509 ;  7  C.  &  P. 
119;  1  Hodges,  16;  lien  by  custom, 
id,;  of  attorneys  and  their  London 
agents,  Dicds  v.  Stockley,  7  C.  &:  P. 
587,  the  first  has  a  general  lien,  the 
second  only  for  business  done  in  par- 
ticular cause.  A  set-off  is  no  answer 
to  a  lien,  Pinnock  v.  Harrison,  3  M.  & 
W.  532 ;  taking  security  for  the  debt 
divests  lien,  Hewison  v.  Guthrie,  2 
Scott,  298  ;  2  Bing.  N.  C.  755,  S  C. 
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neration  due  to  him,  whether  the  amount  was  fixed  by  the  ex^ 

press  agreement  of  the  parties  or  not ;  and  although  the  chattel 

was  delivered  to  him  in  different  parcels,  and  at  different  times, 

if  the  work  to  be  done  under  the  agreement  be  entire.     Thus 

the  artificer  to  whom  goods  are  delivered  for  the  purpose  of 

being  worked  up  into  form ;  or  the  farrier  by  whose  skill  the 

animal  is  cured  of  a  disease ;  or  the  horse-breaker  (u)  by  whose 

skill  the  horse  is  rendered  manageable ;  have  liens.     So  a  person 

to  whom  a  mare  is  delivered  to  be  covered  by  a  stallion  which  is 

his  property,  at  a  price  agreed  upon,  has  a  lien  on  the  mare  for 
that  amount  (x). 

But  unless  the  workman  does  some  work,  and  confers  some 
additional  value  upon  the  article,  either  by  the  exertion  of  his 
own  skill,  or  by  some  instrument  in  his  possession,  no  lien  at- 
taches; therefore  a  livery  stable  keeper  (y),  or  an  agister  of 
cows  (z),  has  no  lien.  And  where  a  mortgage-deed  was  delivered 
to  an  auctioneer  for  the  purpose  of  obtaining  payment  of  the 
principal  and  interest  due  thereon  from  the  mortgagor,  and  the 
auctioneer  made  several  applications  for  that  purpose,  still  it  was 
held  that  he  had  no  lien  on  the  deed  for  the  charge  for  making 
those  applications  (a). 

Nor  can  a  bailee  have  any  lien  on  a  chattel  where  by  the  es- 
sence of  the  contract  he  has  no  right  to  the  uninterrupted  pos- 
session of  it ;  and  therefore  it  should  seem  that  if  a  trainer  have 
a  horse  delivered  to  him  to  be  trained  generally,  and  by  the 
custom  in  such  cases  the  owner  is  entitled  during  the  process  to 
take  the  animal  elsewhere,  for  the  purpose  of  running  races ;  or 
an  agister  have  cows  delivered  to  him  to  agist^  which  the  owner 
has  the  right  of  milking  ;  or  a  livery  stable  keeper  keep  a  horse 
which  the  owner  has  a  right  to  ride ;  such  parties  respectively 
have  no  lien  (6). 

Nor  is  there  any  right  to  keep  the  property  of  another,  and 
charge  for  the  standing  of  it,  unless  there  be  a  bargain  between 
the  person  claiming  the  lien  and  the  owner,  or  the  owner's  au- 
thorized agent  (c). 

(w)  Scarfe  v.  Morgan,  4  M.  &  W.  342. 

270.  (a)  Sanderson  v.  Bell,  2  C.  &  M. 

(:r)  Id.  304 ;  4  Tyr.  244,  S.  C. 

(y)  Judton  v.  Etheridge,  1  C.  &  M.  (b)  Jackson  v.  CumminSy  5  M.  &  W. 

743;  and  per  Bayley,  B.,  and  Bolland,  342 ;  but  see  Bevan  v.  Waters,  Moo. 

B.,  in  Sanderson  v.  Bell,  2  C.  &  M.  &  M.  236. 

31 1,  312,  313;  4  Tyr.  244,  S.  C.  (c)  Buxton  v.  Baughan,  6  Car.  &  P. 

(a)  Jackson  v.  Cummins,  5  M.  &  W.  674. 


SERVICES  AMD  WORKS. 


OtJI 


And  it  seems  that  no  lien  exists,  if,  by  the  bargain,  a  future 
day  of  payment  was  agreed  upon  ;  for  in  such  case  the  detention 
of  the  chattel  would  be  inconsistent  with  the  terms  of  the  con- 
tract (d). 

We  will  now  consider  in  alphabetical  order  the  claims  of  par- 
ticular persons  to  remuneration  for  services  performed  by  them. 

I.  Agents  and  Brokers  (e). 

By  the  custom  or  usage  of  some  particular  trades,  agents,  or 
brokers,  transacting  business  therein,  are  entitled  to  a  specific 
commission  or  reward  for  their  trouble  (/).  In  the  absence  of 
any  express  agreement  to  the  contrary,  it  is  to  be  presumed  that 
the  parties  contracted  for  the  reward  due  by  the  custom  ;  and  it 
is  for  a  jury  to  estimate  the  value  of  the  services  rendered,  if  no 
custom  or  express  agreement  be  established  in  evidence  (^). 
The  efiect  of  an  agreement  to  pay  a  per  centage  on  a  sum  to  be 
obtained  by  the  principal  has  been  already  noticed  (h). 

But  to  enable  a  broker  to  recover  a  commission  on  the  sale  of 
property,  the  mere  fact  of  his  having  introduced  the  purchaser 
will  not  be  sufficient.  But  if  it  appear  that  such  introduction 
was  the  foundation  on  which  the  negociation  proceeded  the  par- 
ties cannot  afterwards  by  agreement  between  themselves  with- 
draw the  matter  from  the  broker's  hands,  and  deprive  him  of  his 
commission.  The  broker  will  be  entitled  to  his  commission  if 
he  was  up  to  a  certain  time  the  agent  or  middle-man  between 
the  parties,  although  the  contract  be  afterwards  completed  with- 
out his  instrumentality  or  interference  (i). 


(d)  Chase  v.  Westmore,  5  M.  &  Sel. 
180;  Jacobs  v.  Lutour,  3  M.  &  P. 
201 ;  5  Bing.  130,  S.  C. 

(e)  See  3  Chitty,  Com.  Law,  221; 
9  Chitty,  Pl.  6th  ed.  55,  56;  see  as  to 
principal  and  agent  in  general,  ante, 
209  to  231.  An  employment  of  skill 
and  discretion  (as  to  make  a  valuation 
of  goods)  cannot  be  delegated  to  an- 
other (as  to  the  appraiser  s  clerk),  Ess 
V.  Truscoity  2  M.  &  W.  385. 

(J")  As  a  London  broker  selling 
colonial  produce,  Eicke  y.  Meyer,  3 
Camp.  412;  or  London  ship-broker 
chartering  a  ship,  &c.;  CoA^  v.  Pa" 
get,  4  Camp.  96.  But  the  commission 
on  the  freight  is  not  due^  unless  the 


ship  be  actually  hired  and  employed ; 
Read  v.  Rann,  10  B.  &  C.  438 ;  Broad 
V.  Thomas,  7  Bing.  99.  A  spirit- 
broker  offering  rum  to  sale ;  Stewart 
y,  Kahle,  3  SUrk.  R.  161.  A  ship- 
broker  is  not  a  sworn-broker  within 
the  London  regulations  as  to  brokers, 
see  Gibbons  v.  Rule,  12  Moore,  539 ; 
4  Bing.  301,  S.  C. ;  see  6  Anne,  c.  16, 
8.  4. 

(g)  The  French  law  is  otherwise : — 
"  Le  mandat  est  ffratmt,  s*il  rCy  a  con- 
vention contraire;  '  Code  Civil,  bk.  iii. 
tit.  3,  c.  1. 

(A)  Ante,  543. 

(t)  Wilkinson  v,  Martin,  8  Car.  6c 
P.  1. 
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So  if  several  land  agents  are  employed  to  sell  an  estate,  one 
who  finds  a  purchaser  may  be  entitled  to  a  commission  for  so 
doing,  although  the  purchase  is  made  of  another  of  the  agents 
who  receives  his  commission,  but  the  jury  are  not  bound  to  give 
what  is  termed  the  usual  commission  for  finding  a  purchaser, 
viz.  two  per  cent.  (A). 

A  del  credere  agent  is  one  who,  for  a  higher  commission,  gua- 
rantees to  his  principal  the  due  payment  of  the  price  of  the  goods 
sold  by  the  agent  to  third  persons  (/). 

Where  the  principal  derives  no  benefit  whatever  firom  the  acts 
of  his  agent  (m),  in  consequence  of  some  misconduct  or  mis- 
management on  the  part  of  the  latter  (n),  no  remuneration  can 
be  eflectually  demanded  (o). 

Therefore,  where  a  broker  purchased  goods  on  credit  for  his 
principal,  and  was  induced  by  the  vendor  to  delay  the  delivery 
till  the  credit  had  expired,  when  the  buyer  refused  to  receive 
them,  it  was  held  that  the  broker  could  not  claim  his  commis- 
sion {p) ;  nor  is  a  factor  who  has  been  guilty  of  gross  miscon- 
duct in  selling  the  goods  of  his  principal,  entitled  to  deduct  for 
commission,  in  an  action  for  money  had  and  received  to  the  use 
of  his  principal  {q).  And  if  an  auctioneer  employed  to  sell  an 
estate  be  guilty  of  negligence  or  unskilfulness,  whereby  the  sale 
becomes  nugatory ^  he  is  not  entitled  to  recover  any  compensation 
for  his  trouble  from  the  vendor  (r).  But  an  agent  who  acts  bona 
fide  on  the  best  advice  he  is  able  to  obtain  in  the  afiairs  of  his 
principal,  is  not  liable  for  the  consequences  («). 

An  agent  may  recover  a  remuneration  for  doing  an  act  for  his 
principal,  which  would  be  illegal  if  certain  requisites  or  cere- 
monies were  not  afterwards  complied  with  by  the  principal  (the 
broker  not  being  employed  to  perform  them)  ;  as  for  obtaining 


{k)  Murray  v.  Currie,  7  Car.  &  P. 

584. 

(/)  Seean^e,  210,  general  iodebitatus 
couDt  for  such  commission,  Carrur 
then  V.  Graham,  14  East,  578;  Solly 
V.  W'c/w,  8  Taunt.  371 ;  2  Moore,  420, 
S.  C. 

{tn)  As  to  badness  of  work  and  ma- 
terials, postf  559. 

(n)  See  Stewart  y,  Kayk,  3  Stark. 

161. 

(o)  1  Comynon  Contr  271,  Isted.; 
id.  2d  ed    241;    8  Bio.  P.  C.  339, 


8vo.  ed.  So  in  the  case  of  a  sworn 
London  broker,  Hamond  v.  Holiday^ 
1  C.  &  P.  384.  Such  broker  can 
charge  his  principal  only  the  cost  price 
of  articles  purchased  for  him,  and  his 
commission.  Proctor  v.  Brain,  S  M. 
&  P.  284. 

(p)  Hurst  V.  Holding,  3  TaunU  32. 

(g)  White  v.  Chapman,  1  Stark.  113. 

(r)  Denew  v.  baverell,  3  Camp. 
451 ;  Jones  ▼.  Nanney,  M*Clel.  R.  35. 

(s)  See  Milis  v.  Bernard,  Peake's 
Add.  C.  61 ;  see  however,  post,  557. 
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an  insurance  on  a  voyage,  for  which  a  licence  is  necessary  (0- 
So  he  is  entitled  to  recover  his  commission  for  effecting  a  con- 
tract which  may  be  void  if  it  be  not  clearly  illegal  (m). 

An  agent  cannot  recover  a  commission  for  effecting  the  sale  of 
shares  in  an  illegal  association  or  undertaking  (or). 

It  seems  that  a  person  who  acts  in  London  as  a  sworn  broker, 
within  the  city  regulations  and  laws  as  to  brokers,  but  who  is 
not  qualified  to  act  as  such,  pursuant  to  the  stat.  6  Ann.  c.  16, 
cannot  recover  his  commission  (y). 

II.  Apothecaries  AND  Surgeons  (2). 

By  the  55  Geo.  III.  c.  194,  s.  21,  as  explained  and  amended 
by  the  6  Geo.  IV.  c.  133,  s.  6,  it  is  provided,  that  no  apothecary 
shall  be  allowed  to  recover  (a)  any  charges  (6)  claimed  by  him, 
in  any  court  of  law,  unless  such  apothecary  shall  prove  on  the 
trial  that  he  was  in  actual  practice  as  an  apothecary  on  (c)  the 
1st  of  August,  1815,  or  that  he  has  obtained  a  certificate  to 
practise  as  such  from  the  apothecaries*  company,  in  the  manner 
pointed  out  by  the  act.  Upon  this  enactment  it  has  been  held 
that  it  is  sufficient  for  the  apothecary  to  prove  a  certificate  {d) 


(0  Haines  v.  Buzky  5  Taunt.  5£l ; 
Foniin  V.  Osujcll,  3  Camp.  357. 

(tt)  Wells  V.  Porter,  2  Bing.  N.  C. 
722;  3  Scott,  141,  S.C. 

(x)  Josephs  V.  Pebrer,  3  B.  &  C. 
639 ;  5  D.  &  11.  542,  S.  C. 

(y)  Gibbons  y,  Rtde,  4  Biog.  301 ; 
18  Moore,  539,  S.C;  Cope  v.  Row- 
lands, 9  M.  &  W.  149. 

(z)  See  as  to  physicians,  post,  574 ; 
and  see  Willcock  on  the  Laws  of  the 
Medical  Profession ;  Chitty's  Medical 
Jurisprudence;  Chit.  Statutes,  tit. 
Apothecaries.  A  bond  in  fraud  of  the 
provision  as  to  service  of  apprentice  to 
apothecary,  is  void.  Prole  v.  Wiggins, 
S  Bing.  N.  C.  830;  3  Scott,  607, 
S.C. 

(a)  Semble,  that  he  could  not  set  off 
his  charges,  if  not  qualified. 

(b)  Unless  qualified,  he  cannot  re- 
cover even  for  the  phials,  Steed  v.  Hen- 
ley, 1  C.  &  P.  574. 

(c)  See  Apothecaries*  Company  v. 
Moby,  5  B.  &  Aid.  949.  And  this 
proof  is  necessary  though  the  defend- 
ant plead  the  general  issue  only,  and 
there  be  no  special  plea  of  the  want  of 


the  plaintiff *s  qualification;  Sherwood 
v.  Uay,  5  Ad.  &  E.  383;  Wagstaffe  v. 
Sharpe,  3  M.  &  W.  521  ;  Morgan  v. 
Ruddock,  4  Dowl.  P.  C.  311 ;  1  Harr. 
&  W.  505. 

(d)  There  must  be  proof  that  the 
seal  affixed  to  the  certificate  is  the 
genuine  seal  of  the  society,  or  the  cer- 
tificate will  not  be  sufficient  evidence ; 
Chudwick  V.  Running,  1  R.  &  M.  306 ; 
2  C.  &  P.  106,  S.  C.  But  where  an 
apothecary,  in  an  action  for  his  bill, 
produced  in  evidence  a  certificate,  pur- 
porting to  be  granted  by  the  Court  of 
Examiners  of  the  Apothecaries'  Com- 
pany, and  bearing  twelve  signatures, 
purporting  to  be  the  signatures  of  the 
persons  constituting  that  court,  of 
which  signatures  he  proved  one,  and 
save  other  evidence  to  show  that  the 
document  was  genuine,  and  that  he 
obtained  it  from  the  Court  of  Exa- 
miners ;  it  was  held  that  this  evidence 
was  sufficient,  and  that  he  was  not 
bound  to  prove  the  hand-writing  of 
the  members  of  the  Court  of  Exa- 
miners ;  Walmsley  v.  Abbott,  3  B.  &  C. 
218;  5D.&R.  62,  S.C;  1  C.  &  P. 
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from  the  society  of  apothecaries,  without  proving  an  apprentice- 
ship served  (e). 

The  statutes  do  not  relate  to  physicians  (/),  chemists,  or 
druggists,  or  the  privileges  vested  in  the  universities,  or  the  col- 
lege of  physicians,  or  the  college  of  surgeons,  or  the  society  of 
apothecaries,  except  where  express  provision  is  made  to  that 
effect  (ff). 

The  5th  section  of  the  55  Geo.  III.  describes  the  duty  of  an 
apothecary  to  be  *'  to  prepare  with  exactness  and  to  dispense 
such  medicines  as  may  be  directed  for  the  sick  by  a  physiciaa 
lawfully  licensed.*'  And  a  penalty  is  imposed  for  not  observing 
the  directions  of  the  prescription.  But  a  person  who  advises 
patients  and  compounds  and  sells  medicines  recommended  by 
himself,  is  liable  to  the  penalty  (if  not  certificated)  under  section 
20,  although  he  does  not  make  up  and  cannot  make  up  pre- 
scriptions (A).  It  has  been  held,  that  if  a  party  did  not  keep 
any  shop,  or  make  up  the  prescriptions  of  physicians,  before  or 
on  the  Ist  of  August,  1815,  he  cannot  be  considered  to  have 
been  in  practice  as  an  apothecary  on  that  day,  although  he  had 
previously  been  in  the  habit  of  curing  certain  local  complaints  (i). 
The  administering  medicines  while  in  the  service  of  an  apothe- 
cary as  his  assistant,  is  not  a  practising  within  the  meaning  of 
the  exception  in  the  acts  of  parliament,  although  the  patients 
paid  the  assistant  and  not  the  master  (A).  But  an  apothecary's 
apprentice  who,  as  such  apprentice,  attends  patients  in  the  ab- 
sence of  his  master,  and  resides  in  a  secondary  establishment  of 
the  master  for  the  purpose,  eight  miles  from  the  master's  resi- 
dence, is  liable  to  the  penalty  inflicted  by  section  20,  for  prac- 
tising as  an  apothecary  (I). 


809  and  495,  S.  C.  Form  of  certifi- 
cate in  London,  &c.,  Chadwick  y.  Bunr 
ningf  Ry.  &  M.  307. 

(e)  Sherwin  v.  Smith,  1  Bing.  204; 
8  Moore,  30,  S.  C.  Id  an  action  for 
the  penalty,  it  is  for  defendant  to 
prove  his  certificate;  Apotfiecaries* 
Company  v.  BentUy,  R.  &  M.  159. 
As  to  what  is  practising  as  an  apothe- 
cary, see  Woodward  v.  Ball^  6  C.  &  P. 
577.  The  acting  as  a  surgeon  or  ac- 
coucheur is  not ;  nor  is  supplying  me- 
dicines to  a  friend.  Seeking  a  living 
by  practising  as  an  apothecary  is  suf- 
ficient, and  it  is  not  essential  that  the 
party  should  have  gained  bis  whole 
livelihood  by  such  practice ;  id. 


(f)  See  poit,  574.  But  a  physician 
with  a  Scotch  diploma  only  is  within 
the  prohibition ;  Apothecaries*  Company 
V.  Collins,  4  B.  &  Ad.  604.  A8  to 
proving  a  Scotch  diploma,  CoUirn  v. 
Cttmegie,  1  Ad.  &  £.  695 ;  3  Nev.  & 
Man.  703,  S.  C. 

(f )  Sections  28  and  29  of  55  Geo.  3. 

(A)  Apothecaries'  Compare  y.  AlUn^ 
4  B.  &  Ad.  625. 

(t)  Thompson  v.  Lewis,  3  C.  &  P. 
483;  Moo.  &  M.  255,  S.C. 

(k)  Brown  v.  Robinson,  1  C.  &  P. 
264. 

(/)  Apothecaries' Company  v.Green^ 
wood,  2  B.  &  Ad.  708. 
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In  an  action  on  a  promissory  note  given  to  an  apothecary  for 
attendance  and  medicines  provided,  and  which  consideration  is 
stated  on  the  face  of  the  note,  he  must  prove  himself  certificated, 
or  within  the  exception  contained  in  the  55  Geo.  III.  (m). 

If  an  apothecary  or  surgeon  assume  the  character  of  a  phy- 
sician, and  induce  his  patients  to  believe  that  he  has  a  diploma, 
he  cannot  maintain  an  action  for  his  fees  (n). 

In  Tawne  v.  Lady  Gtesley  {o),  it  appeared  that  the  plaintiff, 
an  apothecary,  who  sued  for  his  bill,  lived  near  Waterloo  Bridge^ 
and  the  defendant  in  Conduit  Street.  He  charged  both  for  me- 
dicines and  attendances.  Best^  C.  J.,  said,  **  An  apothecary  may 
charge  for  attendances  if  he  please,  and  then  the  jury  will  say 
what  is  reasonable  for  these  attendances  ;  or  he  may  charge  for 
the  medicines  he  sends,  but  he  cannot  be  permitted  to  charge  for 
both."  However  from  the  later  case  of  Morgan  v.  Hallen  {p)  it 
seems  that  there  is  no  rule  of  law  to  prevent  an  apothecary  from 
making  distinct  charges  for  attendances  as  also  for  medicines ; 
but  it  is  a  question  for  the  jury  in  each  particular  case,  whether 
the  patient  be  liable  to  a  separate  demand  for  attendances  as  well 
as  medicines  on  the  facts  proving  or  disproving  a  contract  to  that 
efiect,  as  the  prior  dealings  between  the  parties,  or  the  reason- 
ableness or  unreasonableness  under  the  circumstances  of  the  case 
of  making  a  charge  for  attendances  as  well  as  for  medicines. 
And  in  the  case  of  Handey  v.  Hewson  (9),  Lord  Tenterden^  C.  J«, 
held  that  a  surgeon  and  apothecary  may,  besides  his  charges  for 
medicines,  recover  such  charges  for  attendance  as  the  jury  shall 
consider  fair  and  reasonable. 

Surgeons. — It  is  enacted  by  the  statute  3  H.  8,  c.  11,  s.  1, 
that  no  one  shall  act  as  a  surgeon  (r),  within  the  city  of  London, 
or  seven  miles  round,  unless  he  be  examined,  approved,  and 
admitted  a  member  of  the  College  of  Surgeons,  under  the  pe- 
nalty of  5/.  per  month.  Upon  this  statute  Lord  Ellenborough 
appeared  to  have  been  of  opinion  (&),  that,  as  it  contains  no 


(m)  Blogg  y.  Pinken,  1  R.  &  M.  were  2«.  6d,  for  each  attendance;  see 

125;   see  Gremare  v.  Le  Clere  Bois  AUUon  v.  Haydon,  4  Bing.  619;  1  M. 

Valon,  3  Camp.  146.  &  P.  588;  post,  552. 

(n)  lAptcombe  v.  Holmes,  2  Camp.  (r)  L  e.  for  profit.    See  34  &  35  H. 

44 1 .  8,  c.  8,  8.  3 ;  Com.  Dig.  tit.  Physicians 

(o)  3  C.  &  P.  581.  (D) ;  see,  as  to  the  College  of  Sur- 

(p)  3  N.  &  P.  498;  8  Ad.  &  £.  geons,  &c.,  18  G.  2,  c.  15. 

489.  (s)  Gremare  v.  Le  Clerc  Bois  Falon, 

(q)  4  C.  &  P.  110.    The  charges  2  Camp.  144. 
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distinct  prohibitory  clause,  a  person  may,  though  unlicensed, 
maintain  an  action  for  business  done  by  him  as  a  surgeon  within 
the  limits  (t).  His  lordship  thought  that  at  any  rate  it  was  in- 
cumbent upon  the  defendant  in  such  action  to  prove  that  the 
plaintiff  was  not  regularly  licensed  according  to  the  statute  («). 
But  it  should  seem  that  this  opinion  of  Lord  EUeriboTough  was 
an  erroneous  one,  and  that  a  person  not  duly  qualified  cannot 
recover  for  his  services  as  a  surgeon  {x). 

If  a  surgeon  furnish  a  bill  to  his  patient,  leaving  a  blank  for 
his  charge  for  attendance,  and  the  patient  pay  a  certain  sum  on 
that  account,  the  surgeon,  as  he  made  no  specific  charge,  is  bound 
by  the  sum  so  paid,  and  can  recover  no  more  (y). 

In  a  declaration  on  a  surgeon's  bill  for  curing  the  defendant 
of  the  foul  disease,  no  mention  should  be  made  of  the  nature  of 
the  disorder  (z). 

In  Allison  v.  Haydon  (a),  it  was  held  that  a  surgeon  who  is 
not  an  apothecary,  cannot  sue  for  medicine  furnished  by  him 
during  his  attendance  on  a  patient  labouring  under  typhus  fever, 
which  cannot  be  considered  a  surgical  case.  The  being  a  mem- 
ber of  and  having  a  certificate  from  the  College  of  Surgeons, 
does  not  qualify  the  party  to  act  as  an  apothecary  in  a  case 
strictly  within  the  sole  province  of  an  apothecary.  Best,  C.  J., 
said : — ''  In  the  infancy  of  medical  science,  surgeons  were  mere 
operators  ;  and,  by  the  statute  32  Hen.  8,  c.  42,  the  barbers  and 
surgeons  of  London  were  incorporated  together,  and  made  one 
company ;  but  when  the  two  corporations  were  made  separate 
and  distinct  by  statute  18  G.  2,  c.  15,  by  which  examiners  were 
appointed  to  examine  and  admit  surgeons,  &c.,  the  latter  became 
a  more  honourable  profession,  and  moved  in  a  higher  grade. 
The  province  of  a  surgeon  has  properly  been  said  to  be  confined 
to  the  reduction  and  cure  of  fractures,  and  other  injuries  affecting 
the  limbs,  or  such  external  ailments  as  may  require  the  opera- 
tion of  the  knife  ;  and  it  cannot  be  extended  to  internal  com- 
plaints, or  local  diseases.  Whatever  medicine  may  be  necessary 
for  the  purpose  of  removing  a  complaint,  which  it  is  the  duty  of 

(/)  See,  however,  pos^  chap.  4,  In-  hers,  1  R.  &  M.  125. 

dexy   Illegal  Contracts  and  Statutes ;  (x)  See  Cope  v.  Rowlands,  9  M.  & 

Bcaslet/  v.  Bignold,  5  B.  &  Al.  335  ;  W.  U9. 

Edgar  v.  Hunter^  1  Holt,  N.  P.  R.  (y)  Titfon  v.  Bfl«ing,  3  Esp.R.  192. 

628;  infra,  note  Or).  (z)  Anon,  3  Wils.  20. 

(u)  Gremare  v.  Le  Clerc  BolsValony  (a)  4  Bing.  619 ;  1  M.  &  P.  588, 

a  Camp.  146;  «c</  vide  Blogg  v.  Pin-  S.  C. ;  3  C.  &  P.  246,  S.  C. 
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a  surgeon  to  attend  to  and  cure^  he  might  perhaps  be  allowed  to 
recover  for^  but  he  is  not  entitled  to  recover,  unless  the  medicine 
he  administers  be  clearly  ancillary  to  his  duty  as  a  surgeon  (ft)." 
But  though  a  surgeon  attends  patients  requiring  surgical  aid, 
and  also  dispenses  medicines  to  them,  not  being  certificated  as 
an  apothecary,  he  may  recover  for  his  surgical  advice,  though  he 
may  have  no  remedy  for  such  medicines  (c). 

Chemists  and  Druggists. — Chemists  and  druggists  are  con- 
fined, in  the  due  exercise  of  their  business,  to  the  preparing, 
compounding,  dispensing,  and  vending  drugs  and  medicines,  and 
medicinal  compounds  ((/).  They  cannot,  for  profit,  give  advice 
or  attend  a  patient,  or  administer  medicines  ;  they  can  only  re- 
cover for  the  value  of  the  medicines,  if  not  qualified  to  act  as  apo- 
thecaries or  surgeons  (e). 

Implied  Duty  of  Medical  Men. — The  law  implies  an  under- 
taking on  the  part  of  apothecaries  and  surgeons,  that  they  will 
use  a  reasonable  degree  of  care  and  skill  in  the  treatment  of 
their  patients  (/).  This  is  the  implied  duty  of  a  medical  prac- 
titioner; and  he  is  responsible  to  his  patient  for  the  breach  of 
it,  as  for  a  tort ;  although  the  patient  was  not  the  party  who  re- 
tained or  was  to  remunerate  him  {g).  And  for  gross  careless- 
ness or  unskilfulness  an  action  lies,  although  no  reward  was  to 
be  given  (&).  And  if  the  patient  is  rather  injured  than  benefited 
in  his  health,  in  consequence  of  any  gross  unskilfulness,  or  care- 
lessness, on  the  part  of  his  medical  attendant,  an  action  for  fees 


(6)  See  Simmon  v.  Rdfe,  4  Tyr.  3'25. 
(0  Id. 

(d)  See  55  G.  3,  c.  194,  s.  28. 

(e)  See  Allison  v.  Haydon,  \  M.  & 
P.  59U,  593,  per  Best,  C.  J.,  and 
Park,  J. 

(/)  Slater  v.  Baker,  2  Wils.  359 ; 
Seare  y.  Prenttce,  8  East,  348.  In 
Rex  v.  Joseph  Senior,  who  was  tried 
before  Bolland,  B.,  at  the  Chester 
Spring  Assizes,  April  10,  1832,  for 
manslaughter  in  killing  a  child  in  the 
exercise  of  his  occupation  of  a  man- 
midwife,  the  learned  judge  said,  *'  that 
in  the  case  of  the  second  trial  of  St. 
John  Long,  at  the  Old  Bailey,  all  the 
judges  agreed,  at  a  previous  consulta- 
tion, that  if  any  medical  man,  whether 
regularly  qualified  or  not,  either  by 
gross  negligence,  by  tampering  with 
the  health  of  his  patients,  and  by 


making  experiments  with  new  medi- 
cines of  unknown  powers,  or  by  gross 
ignorance,  shall  cause  death,  he  shall 
be  legally  answerable  for  the  conse- 
quences; but  if  even  a  person,  not 
regularly  qualified  to  exercise  the  me- 
dical profession,  but  still  having  con- 
siderable experience  and  skill,  and 
anxious  to  use  that  experience  to  the 
best  of  his  knowledge  and  judgment, 
shall,  by  any  mistake,  so  practise  as  to 
cause  death,  he  shall  not  be  leplly 
answerable  for  it;"  see  Rex  v.  £ongf 
4  C.  &  P.  398,  433  ;  and  Lanphier  v. 
Phipos,  8  C.  &  P.  475;  Hancke  v. 
Hooper,  7  C.  &  P.  81. 

(g)  Pippin  V.  Skeppard,  11  Price, 
400;  GUdwell  v.  Steqgall,  5  Bing. 
N.  C.  733. 

(A)  AnU,  472,  473. 
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cannot  be  maintained  (»)«  Although,  in  ordinary  cases,  the 
claim  to  remuneration  does  not  depend  upon  the  question,  whe- 
ther a  cure  has  been  effected,  yet  a  person  who  professes  to  cure 
within  a  specific  time,  by  means  of  sovereign  medicines,  and  in- 
duces another  to  continue  to  employ  him  by  false  and  fraudulent 
professions  of  skill  and  success,  cannot  recover  for  medicines  and 
attendance,  in  the  event  of  no  benefit  being  derived  (A).  If  im* 
proper  remedies  are  adopted,  or  unfit  medicines  are  administered, 
under  the  advice  of  a  physician,  the  surgeon  or  apothecary  is,  at 
all  events,  entitled  to  be  paid(/). 

III.  Arbitrators. 

If  there  be  a  prior  or  subsequent  express  promise  to  pay  an 
arbitrator  for  his  trouble,  it  is  clear  he  may  maintain  an  action  (nt). 
But  it  appears  to  be  doubtful  whether,  in  the  absence  of  an  ex- 
press promise,  an  arbitrator  can  sue  for  remuneration. 

In  Virannt/  v.  Warne  (n),  Lord  Kenyan  considered  that  the 
appointment  was  not  of  a  nature  to  raise  a  demand  for  payment ; 
and  expressed  an  opinion  that  the  arbitrator  was  not  entitled  to 
recover  any  reward,  unless  there  was  an  express  promise. 
Dallas,  C.  J.,  seems,  however,  to  have  been  of  a  contrary 
opinion,  in  a  case  before  him  at  Nisi  Prius  (o).  It  has  been 
decided,  that  the  reasonableness  of  the  amount  of  a  fee  which 
an  arbitrator  awards  to  be  paid  to  himself,  may  be  referred  to 
the  scrutiny  and  decision  of  the  officer  of  the  court  (p). 

If  the  arbitrator  were  a  barrister,  and  were  employed  in  his 
professional  character,  no  remuneration  could  be  recovered  by 
action ;  as  in  such  case  the  claim  would  fall  within  the  principle 
that  the  employment  of  a  counsel  is  honorary,  and  that  there  is 
no  contract  for  a  pecuniary  reward  (y). 


(t)  Duncan  v.  Blundell,  3  Stark.  R. 
6 ;  see  post,  559.  "  In  the  case  of  a 
inedical  roan,  if  an  operation  ivhich 
might  have  been  useful,  has  merely 
failed  in  the  event,  he  is  nevertheless 
entitled  to  charge  ;  but  if  it  could  have 
been  useful  in  no  event,  he  could  have 
no  claim  on  the  patient ;"  per  Alder- 
son,  J.,  Hill  V.  Fetttherstonhavghf  7 
Bing.  573,  574 ;  5  M.  &  P.  541 ,  S.  C. 

{k)  Hupe  V.  Phelps,  3  Stark.  R.  480. 

(/)  Kannen  v.  M' Mullen,  Peake's 
R.  59;  see  Duncan  v.  Blundell,  S 


Stark.  R.  6. 

(m)  Hardres  v.  Prowd,  Styles,  465. 

(n)  Viranny,  Executor,  v.  Warne,  4 
£sp.  R.  47;  and  see  BurroughcB  v. 
Clarke,  1  Dowl.  P.  C.  48. 

(o)  Swinsford  v.  Bum,  1  Gow,  R. 
7,  8;  see  Watson  on  Arbit.  68;  2 
Chit.  Gen.  Prac.  110,  111. 

(p)  MUler  V.  Robe,  3  Taunt.  461  ; 
FiXzgerald  v.  Graves,  5  id,  349 ;  see 
George  v.  Lonsley,  8  East,  13. 

(?)  Post,  573. 
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IV.  Attorneys  (r). 

The  law  implies  a  promise  on  the  part  of  an  attorney,  that  he 
will  execute  the  business  intrusted  to  his  professional  manage- 
ment with  a  reasonable  degree  of  care^  skill,  and  despatch  ;  and 
he  is  liable  to  an  action,  if  he  be  guilty  of  a  default  in  either  of 
these  duties,  whereby  his  client  is  injured.  There  must,  how- 
ever, be  lata  culpa,  or  crassa  negligentia — a  gross  fault,  neg- 
ligence, or  ignorance ;  and  if  the  attorney  acted  to  the  best  of 
his  skill,  and  with  a  bon&jide  and  ordinary  degree  of  attention, 
he  would  not  be  responsible  («). 

In  Compton  v.  Chandless  {t),  which  was  an  action  against  an 
attorney  for  negligence  in  preparing  the  memorial  of  an  annuity, 
Le  JBlanCf  J.,  observed,  "  that  it  was  not  every  neglect  that 
would  subject  a  man  to  such  an  action ;  that  an  attorney  was 
only  bound  to  use  reasonable  care  and  skill  in  managing  the 
business  of  his  client ;  that  if  he  were  liable  further,  no  man 
would  venture  to  act  in  that  capacity ;  that  in  the  year  1787,  the 
date  of  that  annuity,  it  was  not  known  that  these  trusts  ought  to 
be  stated ;  that  it  might  appear  to  a  reader  of  the  act  at  that 
time  not  to  have  been  necessary ;  that  courts  of  justice  had  held 
otherwise  since,  seeking  to  give  full  effect  to  the  spirit  of  the  act ; 
but  that  the  memorial,  considering  the  date  of  it,  was  drawn  with 
as  much  consideration  and  skill  as  could  be  reasonably  expected 
from  a  professional  man :" — and,  accordingly,  there  was  a  ver- 
dict for  the  defendant.  And  in  a  subsequent  case(ti).  Lord 
Ellenhorough  expressed  his  assent  to  this  doctrine,  and  held 
that  an  attorney  employed  to  purchase  and  prepare  the  assign- 
ment of  an  annuity,  before  the  decisions  holding  that  the  trusts 
in  the  annuity  deeds  must  be  particularly  set  forth  in  the  memo- 
rial, is  not  liable  for  negligence  in  not  having  pointed  out  to  his 
employer  that  the  annuity  purchased  was  void,  because  the  me- 
morial omitted  particularly  to  specify  the  trusts  of  the  deeds. 
Nor  IS  he  responsible  for  the  consequences  of  a  mistake  in  a 

(r)  An  attorney  employed  generally  cock  v.  Patsman,  7  C.  &  P.  289.  As  to 
has  DO  implied  power  to  tue,  only  to  the  different  degrees  of  care,  see  antcy 
defend ;  3  Meriv.  12.  What  he  may  471.  As  to  an  attorney's  duty  in  re- 
do if  retained  to  do  a  particular  act;  lation  to  money  of  his  client  in  his 
also  to  do  the  needful,  4  £sp.  R.  75.  hands,  see  ante,  476. 

(s)  Russell  V.  Palmer,  2  Wils.  325 ;  (0  Cited  in  BaUcie  v.  ChandUis,  8 

Pitt  V.  Yalden,4  Burr.  2060 ;  Laidkr  Camp.  19. 

T.  Elliott,  8  B.  &  C.  738,  742 ;  5  D.  (u)  Baikie  v.  Chandless,  id,  17. 
&  R.  635,  638,  8.  C;  see  also  Shil- 
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point  of  law  upon  which  a  reasonable  doubt  might  be  enter- 
tained {x).  So  a  mistake  in  a  nice  point  of  practice,  arising  on 
the  doubtful  meaning  of  a  rule  of  court,  will  not  render  an 
attorney  liable  to  an  action  (y).  Nor  is  an  attorney  in  a  cause 
liable  for  the  absence,  neglect,  or  want  of  attention  in  the  coun- 
sel engaged  in  it  (z).  He  is  liable  for  disclosing  privileged  com- 
munications (a).  But  where  an  attorney  is  discharged  by  his 
client  not  on  the  ground  of  misconduct,  he  may  act  for  the 
opposite  party,  provided  he  do  not  make  an  improper  use  of 
knowledge  he  has  acquired  whilst  acting  for  his  former  client  (b). 
In  an  action  against  an  attorney,  for  negligence  in  the  prose- 
cution of  a  former  action  brought  by  the  plaintiff  against  two 
other  attorneys  (partners)  for  negligence  in  conducting  the  de- 
fence of  the  plaintiff,  in  an  action  which  had  been  previously 
brought  against  him,  and  in  which  the  declaration  alleged,  that, 
in  consequence  of  the  negligence  of  those  attorneys  judgment  by 
default  had  been  signed  against  the  plaintiff,  and  such  further 
proceedings  had,  that  final  judgment  was  afterwards  signed  and 
execution  issued  against  him  ;  and  the  defendant  in  that  action 
only  produced  the  prothonotaries*  book,  in  which  all  judgments 
by  default  were  entered,  in  proof  of  that  allegation,  and  the 
plaintiff  was  nonsuited ;  upon  which  he  commenced  an  action 
against  the  defendant  for  not  having  procured  proper  evidence 
of  that  judgment : — it  was  held  that,  as  it  was  not  a  direct  alle- 
gation of  a  judgment  on  record  with  a  plea  distinctly  putting  it 
in  issue,  the  not  producing  the  record  of  the  judgment  was  not 
such  a  want  of  skill  or  diligence,  or  gross  negligence  by  the 
defendant,  as  to  make  him  answerable  to  the  plaintiff  (c).  Lord 
C.  J.  Tindal  remarked,  **  It  would  be  extremely  difiicult  to  de- 
fine the  exact  limit  by  which  the  skill  and  diligence  which  an 
attorney  undertakes  to  furnish,  in  the  conduct  of  a  cause,  is 
bounded ;  or  to  trace  precisely  the  dividing  line  between  that 
reasonable  skill  and  diligence  which  appears  to  satisfy  his  un- 
dertaking, and  that  crassa  negligentia  or  lata  culpa  mentioned 
in  some  of  the  cases,  for  which  he  is  undoubtedly  responsible. 

U)  Kemp  V.  Burt^  1  N.  &  M.  262 ;  234. 

4  B.  &  Ad.  424,  S.  C.  (a)  Taylor  v.  Blacklowy  3  Biog.  N. 

(y)  Laidler  v.  Elliott,  3  B.  &  C.  C.  235 ;  3  ScoU,  614,  S.  C. 

738 ;  5  D.  &  R.  635,  S.  C. ;  per  Lord  {b)  Johnson  v.  Marriott,  2  C.  &  M. 

Tenterden,  C.  J.,  Montriou  v.  Jeffreys,  188 ;  4  Tyr.  78,  S.  C. 

R.  &  M.  320.  (c)  Godef'roy  v.  Dalton,  4  M.  &  P. 

(z)  Lowry  v.  Guilford,  5  C.  &  P.  149 ;  and  6  Bing.  461,  S.  C. 
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The  cases,  however,  which  have  been  cited  and  commented  on 
at  the  bar  appear  to  establish  in  general  that  he  is  liable  for  the 
consequences  of  ignorance  or  non-observance  of  the  rules  of 
practice  of  his  court,  for  the  want  of  care  in  the  preparation  of 
the  cause  for  trial,  or  of  attendance  there  with  his  witnesses,  and 
for  the  mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is 
usually  and  ordinarily  allotted  to  his  department  of  the  pro- 
fession; whilst,  on  the  other  hand,  he  is  not  answerable  for 
error  in  judgment  upon  points  of  new  occurrence,  or  of  nice  and 
doubtful  construction,  or  of  such  as  are  usually  intrusted  to  men 
in  the  higher  branch  of  the  profession  of  the  law.  We  lay  no 
stress  upon  the  fact,  that  the  attorney  had  consulted  his  counsel 
as  to  the  sufficiency  of  the  evidence ;  because  we  think  his  lia- 
bility must  depend  upon  the  nature  and  description  of  the  mis- 
take or  want  of  skill  which  has  been  shown;  and  he  cannot 
shift  from  himself  such  responsibility  by  consulting  another, 
where  the  law  would  presume  him  to  have  the  knowledge  him« 
self  (rf). 

Where  an  attorney  for  a  plaintiff  suffered  the  case  to  be  called 
on  at  the  trial,  without  previously  ascertaining  whether  a  mate- 
rial witness  (whom  the  plaintiff,  his  client,  had  undertaken  to 
bring  into  court)  had  arrived,  in  consequence  of  which  the  plain- 
tiff was  nonsuited ;  it  was  held,  in  an  action  against  the  attorney 
for  negligence,  that  it  was  properly  left  to  the  jury  to  decide 
whether  he  had  used  reasonable  care  in  conducting  the  cause ; 
and  the  jury  having  found  in  the  negative,  the  court  refused  to 
disturb  the  verdict  (€)•  And  a  jury  may  find  an  attorney  guilty 
of  negligence  if  be  omit  to  notice  particular  conveyances  and 
deeds,  in  laying  an  abstract  before  a  conveyancer ;  and,  instead 
of  leaving  the  whole  case  to  counsel,  choose  to  draw  his  own 
conclusions,  which  are  incorrect  (/).  And  an  attorney  is  liable 
for  negligence  if  he  rely  on  a  mere  partial  extract  firom  a  will, 
produced  by  the  party  to  whom  his  client  was  about  to  lend,  and 
accordingly  lent  money,  on  the  security  of  a  legacy  given  by  the 
will,  unless  the  client  took  the  charge  and  responsibility  of  exa- 


(jd)  See  Rttvenga  v.  Mackintosh^  2  for  a  malicious  arrest,  &c.    • 

B.  &  C.  693;  4  D.  &  R.  187,  S.  C. ;  (e)  Reece  v.  Righy,  4  B.  &  Aid. 

Kemp  V,  Burt,  1  N.  &  M.  262 ;  4  B.  202. 

&  Ad.  424,  S.  C,  as  to  the  effect  of  (/)  Ireton  v.  Pearman,  3  B.  &  C. 

having    acted    on    counsel's    advice,  799 ;  5  D.  &  R,  687,  S.  C. 
where  an  action  is  afterwards  brought 
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mining  the  will  upon  himself  (^).  So  he  is  responsible  if  he  do 
not  exercise  a  reasonable  discretion  in  proceeding  to  take  out 
execution  upon  a  judgment  after  a  compromise,  and  the  execution 
is  set  aside,  as  being  contrary  to  good  faith  and  vexatious  (A). 

But  the  court  will  not  compel  an  attorney  to  refund  costs  un- 
necessarily incurred,  unless  he  has  been  guilty  of  gross  negli* 
gence  (t). 

No  action  can  be  maintained  for  negligence  in  commencing  a 
suit  against  excise  officers  for  a  seizure  of  goods  by  them,  with- 
out giving  the  previous  notice  required  by  law,  if  it  appear  that 
the  seizure  was  lawful ;  for  in  such  case  no  damage  can  have  re- 
sulted to  the  client  from  the  attorney's  neglect  (A).  And  where 
an  attorney,  being  instructed  to  plead  in  abatement  for  the  pur- 
pose  of  delay y  omitted  so  to  do,  Lord  Ellenborough  held  that 
this  was  no  defence  to  an  action  on  his  bill  (2) ;  observing  that 
the  defendant  could  not  complidn  that  such  instructions  were  dis- 
obeyed. 

Where,  however,  an  attorney  was  retained  and  instructed  by 
his  client  to  defend  him  against  an  action  for  driving  over  a 
third  person,  and  the  attorney  suffered  judgifient  by  default,  it 
was  held  that  the  latter  was  liable  to  an  action  for  negligence  in 
not  pleading  to  the  former  suit ;  and  that  it  was  not  necessary 
for  the  plaintiff*  (the  client)  to  prove  that  he  had  a  defence  to  the 
former  action,  but  it  was  incumbent  for  the  attorney  to  prove 
that  there  was  no  defence  thereto.  And  the  court  seemed  to 
think  that  the  plaintiff*  (the  client)  was  not  bound  to  show  special 
damage  from  the  attorney's  default  (m). 

The  attorney  is  answerable  for  the  mistakes  or  negligence  of 
the  agent ;  thus,  where  a  plaintiff*  obtained  a  verdict  in  conse- 
quence of  the  defendant's  agent  not  having  informed  the  defend- 
ant of  his  having  been  served  with  notice  of  trial,  the  defendant's 
attorney  was  held  to  be  liable  for  the  neglect  of  the  agent  (n). 
And  if  an  agent  be  guilty  of  negligence,  and  the  attorney's  client 
thereby  sustain  an  injury,  the  client  cannot  sue  the  agent,  nor 

(g)  WiUon  V.  Tucker^  3  Stark.  R.  {k)  Aitchnon  v.  Madock,  Peake's 

154.  R.  162  ;  Lee  v.  Ai/rtoriy  id.  119. 

(A)  iSAiiio  V.  Arden,  3  M.  &  Scott,  (J)Johruon  v.  AtHton,  1  Camp.  176; 

341 ;  9  Bing.  287,  S.  C.     See  another  and  see  Re  Bamei,  Barnes,  Rep.  38. 

instance  of  gross  negligence,  Frank-  (m)  See  Godefroy  v.  Jay,  7  Biog. 

laTid  V.  Cole^  2  C.  &  J.  690.  413 ;  5  M.  &  P.  284,  S.  C. ;  and  see 

(t)  Meggs  V.  Binns,  2  Bing.  N.  C.  Huntley  ▼.  Bulwer,  6  Bing.  N.  C.  111. 

695;  3  Scott,  52,  S.  C.  (n)  ColUm  v.  Griffin,  Barnes,  37. 
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will  the  court  entertain  any  application  of  the  client  against  him, 
for  there  is  no  privity  between  them,  the  client's  remedy  in  such 
a  case  is  against  his  own  attorney  (o). 

The  earlier  cases  did  not  afford  a  very  satisfactory  answer  to 
the  question,  whether,  if  an  attorney's  gross  negligence  or  un- 
skilfulness  occasion  the  litigation  or  proceedings  in  respect  of 
which  his  bill  of  costs  was  incurred,  such  misconduct  on  his  part 
will  constitute  a  defence  to  an  action  by  him  for  his  bill,  or  will 
merely  form  matter  for  a  cross  action  against  him.  It  seems, 
however,  to  be  now  settled,  that  an  attorney  cannot  recover  his 
bill,  where  the  client  had  obtained  and  can  derive  no  benefit 
whatever  from  the  attorney's  services,  in  consequence  of  his  care- 
lessness or  professional  ignorance  ;  but  that  the  client  must  pay 
the  bill,  and  sue  for  damages  where  some  benefit  has  accrued, 
or  may  arise  from  the  exertions  of  the  attorney,  although  some 
of  the  advantage,  which  might  have  been  secured,  is  lost,  from 
the  attorney's  default  or  misconduct :  and  the  attorney  is  entitled 
to  recover  his  bill,  although  there  be  an  entire  failure  of  success, 
if  such  failure  occurred  partly  from  accident,  and  not  wholly  from 
the  plaintiff's  negligence  (  p)* 

Tempter  v.  M'Lachlan  (q)  appears  to  be  one  of  the  first  cases 
on  this  subject.  It  was  an  action  by  an  attorney  to  recover  a  bill 
for  conducting  a  suit  for  M^Lachlan  against  one  Gardiner. 
Gardiner  was  arrested  in  the  original  suit,  but  the  attorney 
{Templer)  had  carelessly  suffered  worthless  bail  to  justify. 
However,  judgment  had  been  obtained  in  the  action  against  Gar- 
diner. It  was  held,  that  the  plaintiff  was  entitled  to  recover  his 
bill,  even  including  some  costs  of  proceedings  against  the  bail, 
the  defendant  {M'Lachlan)  not  having  answered  the  attorney's 
application  to  him  inquiring  whether  he  was  to  proceed  against 
the  bail.  Sir  James  Mansfield,  C.  J.,  said,  **  1  do  not  go  the 
length  of  saying  that  in  no  case  of  this  kind  can  negligence  in 
the  party  suing  be  used  as  a  defence  to  the  action,  though  I  think 
it  can  only  be  used  where  the  negligence  has  been  such,  that  the 
party  for  whom  the  work  was  done  has  thereby  lost  all  possibi- 

(p)  Ex  parte  Jon€$^  2  Dowl.  P.  C.  v.  Bulioer,  6  New  Cases,  1 1 1. 

161,  per  t^unton,  J.,  Gray  v.  Kirbyy  (9)  3  New  R.  186.    That  a  medical 

2  Dowl.  601.  man  cannot  recover  his  biU  where  he 

(p)  Dax  V.  Wardf  1  Stark.  R.  409;  is  guilty  of  gross  negligence,  &c.,  per 

see  Hill  V.  Featkerstonhaugh,  5  M.  &  quod  no  benefit  arises  to  his  patient; 

P.  541 ;  7  Bing.  569,  S.  C.;  Huntley  see  antef  553,  554. 
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lity  of  benefit  from  such  work.  Now  that  cannot  be  said  in  the 
present  case,  since  a  judgment  has  been  obtained  for  the  defend- 
ant, and  its  fruits  may  possibly  hereafter  he  had  by  him.  In- 
deed, if  no  negligence  had  occurred  on  the  part  of  the  plaintiff, 
a  surrender  of  Gardiner  would  have  been  the  utmost  that  the 
defendant  could  have  expected,  and  consequently  his  only  loss  is 
not  having  had  the  body  of  his  debtor  in  custody.  I  do  not  see, 
therefore,  how  we  can  prevent  the  plaintiff's  recovering  in  this 
action,  or  introduce  his  conduct  in  the  suit  against  Gardiner 
into  this  cause,  so  as  to  reduce  the  amount  of  his  demand.  If 
the  defendant  had  been  nonsuited  in  the  action  against  Gardiner 
through  the  mere  negligence  of  his  attorney,  or  had  wholly  lost 
the  fruit  of  his  proceedings,  I  should  have  been  very  unwilling 
to  allow  him  to  recover  the  amount  of  his  bill  (r)." 

Where  an  attorney  sued  for  business  done  by  him  as  solicitor 
to  a  commission  of  bankruptcy,  and  the  defence  was,  that  the 
commission  was  sued  out  in  consequence  of  the  plaintiff's  advice 
and  misrepresentation,  that  it  would  be  inoperative  in  the  Isle  of 
Man,  Lord  EUenborough  said,  ^^  This  does  not  go  to  the  root  of 
the  action.  If  there  has  been  such  a  misrepresentation  as  is 
complained  of,  the  party  may  have  recourse  to  a  cross  action ; 
but  the  commission  cannot  be  considered  as  a  mere  nullity :  it 
operates  at  all  events  as  a  voluntry  assignment :"  and  the  plain* 
tiff  had  a  verdict  («).  And  it  has  been  held,  in  an  action  by  an 
attorney  to  recover  from  his  client  the  expenses  of  conducting  a 
reference,  that  it  is  no  defence  that  the  attorney  did  not  require 
to  see  the  authority  of  the  opposite  party's  attorney  to  sign  the 
submission  for  such  party ;  although  no  authority  existed,  and 
the  award  became  unavailing  (J). 

In  Montriou  v.  Jefferys  (tt),  it  was  decided  to  be  a  good  de- 
fence to  an  action  on  an  attorney's  bill,  that  the  costs  were  in* 
curred  through  inadvertency  and  want  of  proper  caution  on  the 
part  of  the  attorney ;  as  the  omission  to  give  a  notice,  and  to  ad* 


(r)  Some  of  the  judges  objected  to 
this  line  of  defence,  on  the  ground  of 
its  taking  the  plaintiff  by  surprise.  It 
is  rarely  that  the  focts  will  warrant  an 
attorney  in  objecting  tu  such  a  defence 
on  the  ground  of  surprise.  Although 
it  would  be  advisable  to  give  notice 
before  the  trial  of  the  intended  de- 
fence, vet  it  seems  to  be  unnecessary 
80  to  do,  where  the  objection  is,  that 


no  remuneration  can  be  due,  as  no 
possibility  of  benefit  has  accrued,  or 
can  arise,  in  consequence  of  the  at- 
torney's breach  of  duty ;  see  Basten  v. 
Butter,  7  East,  479,  &c. ;  post,  561. 

(s)  Pasmore  v.  Btmie,  2  Stark.  K.  59. 

(t)  Edtoards  v.  Cooper^  3  C.  &  P. 
277,  before  Park,  J.,  sed  quare. 

(tt)  R.  &M.  317;  2C.&P.  n3» 
S.C. 


SERVICES  AND  WORKS.  561 

vise  his  client  that  certain  sureties,  expressly  required  by  an  act 
of  parliament,  ought  to  be  provided,  &c. 

It  was  enacted  by  the  statute  1  Geo.  IV.  c.  11,  s.  119,  that  no 
suit  in  law  be  proceeded  in  further  than  an  arrest  on  mesne  pro- 
cess by  any  assignee  of  an  insolvent's  estate,  without  the  con- 
sent of  creditors  and  approbation  of  one  of  the  commissioners  of 
the  Insolvent  Court.  It  was  held,  in  an  action  brought  by  an 
attorney  to  recover  his  bill  of  costs,  incurred  in  an  action  at  the 
suit  of  such  an  assignee,  that  it  was  incumbent  on  the  attorney 
to  prove  that  the  consent  of  creditors,  and  the  approbation  of  one 
of  the  commissioners  of  the  Insolvent  Court,  had  been  obtained ; 
or  at  all  events  that  he  had  informed  his  client  that  such  consent 
was  necessary  (x).  Baylejfj  J.,  observed,  "  TempUr  v.  M^Lach" 
lan{y)  is  distinguishable  from  the  present  case,  as  there  it  was 
not  impossible  that  the  defendant  might  at  some  future  time 
receive  benefit  from  the  work  of  the  attorney.  Here,  for  any 
thing  that  appears,  the  defendant,  through  the  plaintiff's  negli- 
gence, has  lost  all  chance  of  being  reimbursed  the  expenses  in« 
curred,  as  he  will  not  be  entitled  to  retain  for  those  expenses  out 
of  the  insolvent's  effects." 

In  Huntley  v«  Bulweriz)  it  appeared  the  plaintiff  was  em- 
ployed as  an  attorney  to  conduct  an  appeal  against  the  removal 
of  a  pauper,  but  omitted  to  enter  and  respite  the  appeal  at  the  first 
sessions  after  the  removal,  and  proceeded  to  the  second  sessions, 
after  having  served  the  respondents  with  a  notice  of  the  grounds 
of  appeal  signed  by  himself  instead  of  the  overseers  of  the  ap- 
pellant parish,  and  the  sessions  refused  to  hear  the  appeal ;  and 
it  was  held  that  the  plaintiff  was  not  entitled  to  recover  for  his 
services. 

If  an  entire  item  in  an  attorney's  bill  be  for  work  partly 
useful^  the  jury  would  be  precluded  from  reducing  that  item,  in 
an  action  to  recover  the  amount  of  the  bill,  and  the  client  must 
in  such  a  case  resort  to  a  cross  action ;  but  entire  items  for 
entirely  useless  work  may  be  discarded  by  the  jury  (a). 

Where  the  services  rendered  are  utterly  worthless,  and  the 
work  should  plainly  not  have  been  undertaken,  it  is  not  compe- 
tent to  the  attorney  to  recover  his  bill,  although  the  business 


(jr)  Alliaon  v.  Ruyner,  7  B.  &  C.         (r)  6  Bing.  N.  C.  Ill ;  6  Scott,  247. 
441 ;  1  Man.  &  Ry.  241.  (a)  Shaw  v.  Arden,  2'  M.  &  Sc.  341 ; 

(y)  Ante,  559.  9  Bing.  287,  S.  C. 
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was  transacted  through  inadvertence  or  inexperience,  and  not 
with  the  design  of  imposing  on  the  client,  or  from  any  otlier  im- 
proper motive  (&). 

It  was  formerly  considered*  that  an  attorney  who  had  once 
undertaken  and  commenced  or  defended  a  suit  for  his  client, 
was  bound  to  continue  his  services  until  the  action  was  concluded, 
although  the  client  omitted  to  fiirnish  the  necessary  fiinds  (c). 
But  it  is  now  settled  that  an  attorney  is  not  compelled  to  pro- 
ceed to  the  end  of  a  suit  in  order  to  be  entitled  to  his  costs,  but 
may,  upon  reasonable  notice,  abandon  the  conduct  of  the  suit ; 
and  in  such  case  may  recover  his  costs  for  the  period  during 
which  he  was  employed  (cf ).  And  where  in  an  action  on  an  at- 
torney's bill,  for  business  done  in  Chancery,  it  appeared  that  the 
plaintiff  had  given  notice  that  he  would  not  go  on  with  the 
chancery  suit  without  being  supi^ied  with  money,  and  had  actu- 
ally given  up  the  papers  on  the  master  making  a  report ;  it  was 
held,  that  the  attorney  might  recover  for  the  work  done  up  to 
that  time,  although  the  suit  was  not  finally  determined  (e).  The 
Court  of  Exchequer  were  of  opinion  in  a  recent  case  (/),  that 
an  attorney  is  not  bound  to  proceed  with  a  cause,  unless  the 
client,  on  reasonable  notice  and  demand,  supply  the  pecuniary 
means  to  pay  costs  out  of  pockeL 

The  contract  however  of  an  attorney  to  conduct  a  suit  is  so 
far  entire  that  the  statute  of  limitations  runs  only  against  his 
claim  for  his  services  from  the  time  that  such  suit  is  deter- 
mined ig). 

In  an  action  on  an  attorney's  bill  (A)  it  must  appear  that  the 


(b)  Hill  V.  Featherttanhaugh,  5  M. 
fcP.  Ml;  7Bing.  569,  S.C. 

(c)  iSid.  SI ;  Mordecai  v.  SulamoHt 
Saver's  R.  173 ;  Tidd,  9lh  ed.  86 ;  ted 
vide  Mann.  Exch.  Pr.  585,  586 ;  Chit 
Arch.  53, 54. 

(d)  Lawrence  ▼.  FotU^  6  C.  &  P. 
428 ;  VanMondau  v.  Brown,  S  Moore 
fc  S.  549;  9  Bing.  409,  S.  C.  What 
is  not  reasonable  notice  of  abandon- 
ment, Kohy  T.  BuiUy  3  B.  &  Ad.  350. 

(e)  Baunon  t.  Earle,  M.  &  M.  538. 
(J)  Wadgworth  v.  Marthall,  2  C.  & 

Jerris,  665 ;  see  also  Lawrenct  ▼.  Poti9, 
6  C.  &  P.  428. 

(g)  Earrii  v.  OAowm,  2  C.  &  M. 
629 ;  4  Tyr.  445,  S.  C. 

(A)  As  to  the  delivery  and  signature 


of  an  attorney's  bill  a  month  before 
action  brought  thereon,  and  the  taxa- 
tion thereof,  see  Tidd,  9th  ed.  325  to 
335;  Chit.  Arch.  69;  WardU  v.  Ifi- 
choUon,  1  N.  &  M.  355;  CurUnm  ▼. 
Sedger,  6  Scott,  67a  The  monUi  is 
calculated  exclusive  of  the  days  on 
which  delivered,  and  the  action 
brought;  Blunt  v.  Eedop,  3  N.  fr  P. 
553 ;  8  Ad.  &  £.  577,  S.  C.  As  to 
the  requisites  of  the  bill,  see  Chit. 
Arch.  73,  74 ;  Lane  v.  GUmng^  3  N. 
&  P.  958.  Bill  fortly  Uxable,  id,\ 
and  Jamei  v.  Chad,  2  C.  &  J.  678. 
An  attorney  need  not  deliver  a  bill  of 
charges,  &c.,  for  which  he  did  not 
mean  to  charge,  nor  can  he  be  com* 
pel  led  to  do  so  in  order  to  render  his 


SERVIC£S  ANP  WORKS. 


563 


client  has  had  the  advantage  of  the  attorney's  judgment  and  super- 
intendence. An  attorney  cannot,  therefore,  recover  fees  in  a 
suit  in  which  the  client  consulted  and  retained  the  attorney's 
clerk,  who  lived  at  a  distance  from  his  principal,  if  the  clerk  were 
left  without  instructions  and  the  means  of  conferring  constantly 
with  his  master,  and  the  client  had  not,  therefore,  the  advantage 
of  the  attorney's  judgment  and  experience  (i).  But  where  an  at- 
torney, after  he  had  undertaken  the  defence  of  a  cause,  and  after 
he  had  entered  upon  it,  became  a  prisoner  for  debt,  and  whilst 
he  was  so,  went  on  with  the  cause,  and  brought  it  to  a  successful 
issue,  the  parties  having  had  constant  communication  with  him, 
he  was  held  entitled  to  recover  his  bill  of  costs  for  the  business 
done,  though  he  was  at  the  time  it  was  done  such  prisoner  (A). 

The  attorney's  remedy  for  his  costs  is  against  the  person  who 
employed  him  (I)*  And  where  by  custom  the  lessor's  attorney 
draws  a  lease  to  be  paid  for  by  the  lessee,  the  attorney  roust 
look  in  the  first  instance  to  the  lessor,  who  may  afterwards  re- 
cover from  the  lessee  the  amount  paid  for  the  lease  (m).     But 


bill  for  other  claims  taxable ;  Sparrow 
V.  JahnSf  3  Mee.  &  W.  600.  Nor 
need  a  bill  for  business  done  by  an 
attorney  as  agent  for  another  attorney 
be  delivered  signed  before  action  to 
recover  it;  Tidd,  339;  Sandys  v.  Horn" 
^,  1  M.  &  Rob.  33 ;  4  C.  &  P.  620, 
S.C.;  see  id.  318;  Hilly,  Sydney^  7 
Ad.  &  E.  956.  The  master  may  tax 
his  charges,  though  it  was  agreed  he 
should  be  paid  at  a  fixed  rate ;  Drax 
T.  iScroope,  9  B.  &  Ad.  581.  lie  may 
recover  his  bill  for  issuing  a  fiat  in 
bankruptcy  against  a  person  who  em- 
ployed nim  so  to  do,  but  was  not  peti- 
tioning creditor,  although  no  assets 
are  received,  &c.;  Pocock  v.  Ruaten^ 
M.  %  Mai.  357.  If  his  client  sue  in 
formd  pauperis,  he  can  only  recover 
money  out  of  pocket ;  Philipe  v.  Ba- 
ker,  i  C.  &  P.  533i  He  cannot  re- 
cover his  bill,  if  he  was  guilty  of  a 
fraud  on  the  court  in  colourably  re- 
leasing a  party  liable  to  him  to  make 
him  a  witness,  &c. ;  Williams  v.  Good- 
torn,  1 1  Moore,  342.  When  he  may 
sue  two  persons  jointly,  if  employed 
by  them,  though  ^ley  were  separately 
interested,  Helli/igs  v.  Gregory  and 
another,  1  C.  &  P.  627 ;  10  Moore, 
337,  S.  C.     When  a  firm  of  attorneys 


may  sue,  although  only  one  of  the 
partners  was  admitted  in  the  court  in 
which  the  business  was  performed, 
Arden  v.  Tucker,  4  B.  &  Ad.  815; 
Hill  V.  Sydney,  7  Ad.  &  E.  956.  He 
cannot  sue  for  his  bill  in  defending  a 
firm  in  which  he  was  a  partner ;  ante, 
940.  And  if  he  conduct  an  action  in 
a  court  without  being  qualified  to  act 
therein,  he  cannot  sue  for  his  fees,  nor 
has  he  a  lien  for  them ;  Latham  v. 
Hydg,  1  C.  &M.  128. 

(i)  Hopkinson  v.  Smith,  1  Bing.  13 ; 
7  Moore,  237,  S.  C.  As  to  attorney's 
claim  on  another  attorney,  for  business 
done  at  the  request  of  the  latter,  for 
benefit  of  third  person,  Scrace  v. 
Whittington,  2  B.  &  C.  1 1 ;  3  D.  & 
R.  195,  S.  C.  When  an  attorney's 
clerk  mav  sue  clients  for  business  done 
at  the  onice,  the  clerk,  by  agreement 
with  the  master,  being  entitled  to  that 
department  of  business,  Pinley  v.  Bag-' 
naif  3  Dougl.  155. 

(A)  Noel  V.  Hart,  8  C.  &  P.  230; 
and  see  Longmore  v  Rogers,  Willes, 
Hep.  988,  in  note. 

(/)  Supra,  note  (h). 

(m)  Oristell  v  Kobinson,  3  Bin?. 
N.  C.  10. 
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where  a  lessor  and  lessee,  in  the  presence  of  lessor's  attorney^ 
signed  an  agreement  that  a  lease  should  be  prepared  by  lessor's 
attorney  and  paid  for  by  the  lessee,  and  the  lease  was  prepared 
accordingly,  but  the  lessor,  who  had  only  a  life  estate,  dying, 
the  lease  was  never  executed ;  it  was  held  that  the  lessor's  at- 
torney was  entitled  to  recover  from  the  lessee  the  costs  of  pre- 
paring the  lease  (n). 

The  defendant  may  plead  and  set  up  as  a  defence  to  an  action 
on  an  attorney's  bill,  if  the  bill  contain  a  taxable  item,  that  a  bill 
was  not  delivered  according  to  the  statute,  or  that  the  plaintiff 
was  uncertificated  at  the  time  of  doing  the  business,  and  did  not 
obtain  his  certificate  within  the  year;    or  that  the  business, 
though  done  in  the  attorney's  name,  was  really  done  wholly  or 
in  part  for  the  benefit  of  an  unqualified  person ;   or  that  the 
plaintiff  had  not  exercised  reasonable  diligence  and  skill,  where- 
by plaintiff  incurred  the  costs  sought  to  be  recovered  (o) ;  or 
that  the  plaintiff  was  not  properly  enrolled  {p);   or  that  the 
plaintiff  agreed  to  be  paid  in  gross  for  prosecuting  the  action  in 
respect  of  which  the  charges  which  plaintiff  seeks  to  cover  were 
incurred  (q) ;    or  that  the  plaintiff  agreed  to  charge  only  the 
money  out  of  pocket  which  has  been  paid  him  (r) ;   or  that  he 
agreed  to  charge  nothing  unless  the  action  were  successful,  and 
that  it  was  not  so ;  or  that  the  plaintiff  agreed  to  charge  nothing  ; 
and  evidence  that  when  the  attorney's  agent  went  before  the 
master  to  have  the  bill  taxed  he  admitted  such  was  the  case  will 
suffice  («). 

An  attorney  is  in  general  personally  liable  on  an  agreement 
entered  into  by  him  in  his  own  name,  although  it  relate  to  an 
action  or  matter  in  which  he  is  only  professionally  concerned. 
This  rule  and  its  exceptions  have  already  been  considered  (t). 


(n)  Webb  v.  Rhodes,  S  Bing.  N.  C. 
73«;  4  Scott,  497. 

(o)  Montriou  v.  Jeffery,  R.  &  M. 
C.  N.  P.  459;  and  see  Hopkinson  y. 
Smith,  7  Moore,  237;  1  Bing.  13, 
S.  C. ;  Taylor  v.  Glatsbrook,  3  Stark. 
75. 

(p)  Humphrey  ▼.  Harvey,  1  Bing. 
N.  C.  62;  4  Moo.  &  Sc.  500. 

(q)  Com.  Dig.  Cham peiry,  B.  14; 
Hob.  117;  Tidd,  9th  ed.  325 ;  Tkwaites 
▼.  Macpherson,  3  C.  &  P.  341 ;  1  M. 


6  M.  199,  S.  C;  Stanley  ▼.  StanUy, 

7  Bing.  369 ;  but  see  WUliams  ▼.  Pro- 
theroe,  5  Bing.  809;  3  Y.  &  J.  1«9, 
S.  C;  Williamson  t.  Henley,  6  Biog. 
999;  GilUtt  V.  Rippon,  1  M.  &  M. 
406. 

(r)  Parker  v.  Harcourt,  5  Esp.  949 ; 
Jones  y.  Reade,  1  N.  &  P.  18 ;  5  Ad. 
&  E.  529;  5  Dowl.  P.  C.  216. 

(«)  Ashford  ▼.  Price,  8  Stark.  185. 

(/)  Ante,  228,  229. 
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V.  Authors. 

There  can  be  no  doubt  that  an  author  could  not  recover  any 
remuneration  for  composing  for  the  press  a  work  of  an  immoral 
or  libellous  description  {u).  Although  it  would  be  a  good  de- 
fence to  an  action  for  not  supplying  manuscript  to  complete  a 
work  according  to  agreement,  that  the  subject-matter  of  the  in- 
tended publication  was  of  an  illegal  nature,  yet,  if  the  work  be 
not  produced,  the  presumption  shall  be  that  the  publication  was 
lawful  (x). 

If  a  person  agree  to  write  a  treatise  for  a  periodical  work,  to 
be  published  as  a  part  thereof,  and  the  periodical  publication  be 
abandoned,  the  author  is  discharged  from  liability  to  complete 
his  treatise,  and  may  recover  upon  a  quantum  meruit  for  his 
labour,  without  tendering  or  delivering  the  treatise.  This  was 
decided  in  Planche  v.  Colbum  (y),  where  the  plaintiff  had 
agreed  to  write  for  "  The  Juvenile  Library"  a  volume  upon 
Costume  and  Ancient  Armour.  And  Tindal,  C.  J.,  observed, 
upon  the  motion  to  set  aside  the  verdict  for  the  plaintiff,  "  The 
considerations  by  which  an  author  is  generally  actuated  in  under- 
taking to  write  a  work,  are  pecuniary  profit  and  literary  reputa- 
tion. Now  it  is  clear  that  the  latter  may  be  sacrificed,  if  an  au- 
thor who  has  engaged  to  write  a  volume  of  a  popular  nature,  to 
be  published  in  a  work  intended  for  a  juvenile  class  of  readers, 
should  be  subject  to  have  his  writings  published  as  a  separate 
and  distinct  work,  and  therefore  liable  to  be  judged  of  by  more 
severe  rules  than  would  be  applied  to  a  familiar  work  intended 
merely  for  children."     The  defendants,  by  putting  an  end  to 

The  Juvenile  Library,"  broke  their  contract  with  the  plaintiff. 


it 


VL  Builders,  Carpenters,  and  other  Workmen. 

A  contract  to  build,  alter,  or  repair  a  housey  &c.,  and  to  pro- 
vide materials  for  the  purpose,  need  not,  it  seems,  be  in  writing, 
unless  it  is  not  to  be  performed  within  a  year  (z).  The  statute 
of  frauds,  29  Car.  IL  c  3,  s.  17,  relates  only  to  contracts  for  the 
sale  of  goods ;  and  the  statute  9  Geo.  IV.  c.  14,  s.  7,  which  ex- 


(tt)  In  Paplett  ▼.  StockdaU,  MS.,  same  principle,  the  author  could  have 

and  Ry.  &  M.  337,  Best,  C.  J.,  held  no  remedy  under  such  circumstances, 

that  the  plaintiiF,  a  printer,  could  not  (j)  Gale  v.  Leckie,  9  Stark.  R.  107. 

recover    for    printing    such   a   work  (y)  5  C.  &  P.  58;  8  Bing.  14,  S.C. 

(*'  HarrUtte  WiUofC"),    And  upon  the  (z)  Ante,  386. 
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tends  its  provisions,  is  confined  to  contracts  for  the  ^'  sale  of 
goods "  of  the  value  of  10/.  and  upwards,  to  be  delivered  or 
madci  or  completed,  &c«,  at  a  future  period.  A  contract  to 
build,  alter,  or  repair  a  house,  &c.,  is  not  in  law  a  contract  for 
the  sale  of  goods  even  as  regards  the  materials ;  it  is  in  legal 
consideration  an  entire  contract  for  work  and  materials  {cC). 
The  instances  in  which  a  contract  of  this  nature  must  be  pro- 
duced, duly  stamped,  and  proved  at  the  trial,  have  already  been 
adverted  to  (&). 

In  general,  the  party  to  sue  on  a  contract  of  this  nature  is  the 
party  whom  the  defendant  originally  retained ;  but  where  the 
defendant  had  in  the  first  instance  employed  a  third  person  to 
build  a  machine,  and  the  latter,  having  partly  built  the  machine, 
assigned  it  and  the  contract  to  the  plaintiflf,  who  completed  the 
work  upon  the  defendant's  orders  to  go  on,  and  his  promise  that 
he  would  see  the  plaintiff  paid ;  it  was  held  that  the  plaintifif 
might  sue  for  the  price  (c). 

Where  there  is  a  special  agreement  for  the  performance  of 
work,  no  action  can  be  maintained  on  a  quantum  meruit  whilst 
such  contract  remains  open  (d). 

And,  therefore,  where  A*  engaged  to  convey  away  certain 
rubbish  for  B.  at  a  specified  sum,  under  a  fraudulent  representa- 
tion by  B.  as  to  the  quantity  of  the  rubbish  which  was  to  be  so 
conveyed,  it  was  held,  in  an  action  for  the  value  of  the  work  ac- 
tually done,  that  A.  could  recover  only  according  to  the  terms  of 
the  special  contract,  although  he  might,  when  he  discovered  the 
fraud,  have  repudiated  the  contract,  and  sued  B.  for  the  de- 
ceit {e). 

And  where  additions  (/)  are  ordered  and  made  to  a  building 
which  a  workman  contracts  to  repair  or  erect  and  finish  for  a 
certain  sum,  the  original  contract  shall  exist  as  far  as  it  can  be 
traced  to  have  been  followed,  and  the  excess  only  paid  for  ac- 
cording to  the  usual  rate  of  charging.     But  if  a  man  contract  to 

(tf)  S«e  antey  133,  S7S.    When  the         {d)  Rea  v.  Lino,  8  C.  &  P.  126. 

property  in  ffoods,  &c.,  to  be  made  does         (e)  Selway  v.  Fogg,  5  M.  &  W.  83 ; 

not  vest  in  the  vendee  untO  the  article  ante,  408,  409. 

be  finished,  &c.,  see  ante,  879  to  382.         (/)  As  to  a  parol  contract  for  addi- 

(6)  Ante,  125.  tions  where  original  agreement  in  writ- 

(c)  OidfieU  V.  Lowe,  Hil.  T.  9  &  10  ing,  see  Hoadfy  v.  Maciaine^  4  M.  & 

Oiio.  4,  cited  Peake's  Add.  C.    12,  Sc  340;  ante,  111. 

note;  9  B.  &  C.  73,  S.  C. ;  ante,  438. 
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work  by  a  certain  plan^  and  for  a  fixed  sum,  and  that  plan  be  so 
entirely  abandoned  that  it  is  impossible  to  trace  the  contract, 
and  say  to  which  part  of  the  work  it  shall  be  applied,  in  such 
case  the  workman  shall  be  permitted  to  charge  for  the  whole 
work  done  by  measure  and  value,  as  if  no  such  contract  had 
been  made  {g). 

In  a  modern  case  (A)  a  very  important  and  wholesome  principle 
was  laid  down  by  the  chief  justice  upon  the  subject  of  extra 
work,  where  there  is  a  specific  contract  for  certain  work  at  a 
fixed  price : — 

"  Assumpsit  on  a  carpenter's  bill  for  alterations  in  a  house  of 
the  defendant.  This  was  one  of  the  common  cases  in  which  work 
was  originally  undertaken  on  a  contract  for  a  fixed  sum,  and 
alterations  subsequently  made,  on  which  the  plaintifi"  claimed  to 
abandon  the  contract,  and  recover  a  measure  and  value  price  for 
the  work  actually  done.  The  original  contract  was  for  6ZL  lOs. ; 
'  there  was  some  entirely  additional  work  done  under  a  separate 
contract  for  10/. ;  and  there  were  considerable  alterations  and 
departures  from  the  original  plan,  which  there  was  the  usual 
evidence  that  the  defendant  had  seen  and  had  not  objected  to, 
and  in  some  cases  that  he  had  expressly  approved  of  them. 
Among  these  were  the  alteration  and  enlargement  of  a  window, 
which  were  proved  to  have  occasioned  an  increased  expense  of 
5/.  The  defendant  had  paid  82L  in  all ;  the  plaintiff's  witnesses 
stated  the  value  of  the  whole  work  at  140/. ;  the  defendant's  wit- 
nessses  stated  it  below  the  sum  actually  paid.  Lord  Tenterden, 
C.  J.,  in  summing  up  to  the  jury,  observed  that  the  case,  although 
very  common  in  its  circumstances,  involved  a  very  important 
principle,  and  required  their  very  serious  consideration.  In  this 
case,  as  in  most  others  of  the  kind,  the  work  was  originally  un- 
dertaken on  a  contract  for  a  fixed  sum.  A  person  intending  to 
make  alterations  of  this  nature  generally  consults  the  person 
whom  he  intends  to  employ,  and  ascertains  from  him  the  expense 
of  the  undertaking ;  and  it  will  very  frequently  depend  on  this 


(g)  Pepper  v.  Burland,  per  Lord 
KenyoD,  Peake's  K.  103;  Kobton  t. 
Godfrey,  Holt,  N.  P.  R.  236.  SembU, 
that  if  the  original  contract  be  in  writ- 
ing, the  plaintiff  cannot  go  into  his 
claim  for  extras,  without  producing 
such  written  agreement  duly  stamped ; 
see  antCf  125.    By  the  French  law, 


where  there  is  a  specific  contract  to 
build  a  house  according  to  a  plan,  and 
for  a  fixed  sum,  the  workman  cannot 
charge  for  extra  work,  unless  it  be 
agreed  for  in  writing  at  named  prices; 
Code  Civil,  bk.  3,  tit.  8,  art.  1793. 

(A)  Lovelock  v.  King,  1  M.  &  Rob. 
60. 
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csttmate  whether  he  proceeds  or  not.  It  is  therefore  a  great 
hardship  upon  him,  if  he  is  to  lose  the  protection  of  this  estimate^ 
unless  he  fully  understands  that  such  consequences  will  follow, 
and  assents  to  them.  In  many  cases  he  will  be  completely  ig- 
norant whether  the  particular  alterations  suggested  will  produce 
any  increase  of  labour  and  expenditure ;  and  I  do  not  think  that 
the  mere  fact  of  assenting  to  them  ought  to  deprive  him  of  the 
protection  of  his  contract.  Sometimes,  indeed,  the  nature  of  the 
alterations  will  be  such  that  he  cannot  fail  to  be  aware  that  they 
must  increase  the  expense,  and  cannot  therefore  suppose  that 
they  are  to  be  done  for  the  contract  price.  But  where  .the  de- 
partures from  the  original  scheme  are  not  of  that  character,  I 
think  the  jury  would  do  wisely  in  considering  that  a  party  does 
not  abandon  the  security  of  his  contract  by  consenting  that  such 
alterations  shall  be  made,  unless  he  is  also  informed  at  the  time 
of  the  consent  that  the  effect  of  the  alteration  will  be  to  increase 
the  expense  of  the  work.  In  the  present  case  it  is  not  pretended 
that  any  such  caution  was  given ;  and  it  does  not  appear  to  me 
that  any  of  the  alterations,  except  that  of  the  window,  the  addi- 
tional costs  of  which  the  money  paid  is  enough  to  cover,  were 
of  such  a  nature  as  necessarily  to  import  an  increase  of  expense. 
The  question,  however,  is  entirely  for  the  jury ;  and  it  is  of  great 
importance,  from  the  frequency  of  such  cases,  that  they  should 
adopt  a  correct  principle  in  its  decision. «- Verdict  for  the  de- 
fendanL" 

A  party  who  has  agreed  to  make  an  article  of  certain  materials 
for  a  stipulated  sum  cannot  charge  more  than  that  sum,  although 
he  use  better  materials  than  those  agreed  upon,  provided  they 
were  used  without  authority ;  nor  can  he  insist  upon  the  return 
of  the  article  which  he  has  delivered,  on  the  refusal  of  the  other 
party  to  pay  the  advanced  price  (t). 

But  the  refusal  of  a  workman  to  deliver  work  which  he  has 
performed,  except  on  payment  of  a  large  and  exorbitant  sum  of 
money,  does  not  preclude  him  from  suing  for  and  recovering  a 
reasonable  price  (/:)• 

Though  there  be  an  agreement  that  a  specific  sum  of  money 
shall  be  paid  for  the  performance  of  any  work,  the  claim  may, 
under  the  plea  of  the  general  issue,  be  reduced  by  showing  that 


(i)  M'timtt  V.  Suiilh,  a  C.  &  P.  453;  (k)  Hughet  v.  Lenny,  5  Mee.  h  W. 

M.  &  M.  '^38,  S.  C,  not  S.  I».  183. 
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the  work  or  materials  (/)  were  of  an  insufficient  and  inferior  de- 
scription and  value ;  and  it  is  now  considered  that  the  demand 
may  be  altogether  defeated  by  showing  that  the  work  is  totally 
inadequate  (m)  to  answer  the  purpose  for  which  it  was  under- 
taken to  be  performed. 

So  where  the  claim  is  on  a  quantum  meruit  {ri)y  the  defendant 
may,  without  notice,  reduce  the  damages,  by  showing  that  the 
work  was  improperly  done;  and  may  entitle  himself  to  a  verdict^ 
by  establishing  its  total  inefficiency  (o). 

If,  however,  a  bill  of  exchange  have  been  accepted  for  the 
work,  the  bad  quality  and  partial  insufficiency  do  not  form  a 
ground  for  reducing  the  amount  claimed  upon  the  bill  (p). 

^*  If  a  man  declare  upon  a  special  agreement,  and  likewise  upon 
a  quantum  meruit^  and  at  the  trial  prove  a  special  agreement,  but 
different  from  what  is  laid,  he  cannot  recover  on  either  count; 
not  on  the  first,  because  of  the  variance,  nor  on  the  second,  be- 
cause there  was  a  special  agreement ;  but  if  he  prove  a  special 
agreement,  and  the  work  done,  but  not  pursuant  to  such  agree- 
ment, he  shall  recover  upon  the  quantum  meruit ;  for  otherwise 
he  would  not  be  able  to  recover  at  all  (9).'' 

But  the  measure  of  damages,  where  a  person  contracts  to  per- 
form work  according  to  a  specification  at  prices  therein  men- 
tioned, and  finishes  the  work  in  a  way  different  to  that  agreed 
on,  is  not  the  actual  value  of  the  work  done,  but  only  the  amount 


(/)  Chapel  y.  Hickay  2  C.  &  M.  214; 
4  Tyr.  43,  S.  C. ;  Alien  v.  Cameron^  1 
C.  &  M.  832;  Street  v.  E/oy,  2  B.  & 
Ad.  456;  and  see  BaUlie  v.  Keli,  4 
Bing.  N .  C .  638.  It  seems  that  where 
the  plaintiff  neglected  to  find  some 
materials  which  he  had  engaged  to 
provide,  and  the  defendant  found  and 
paid  for  them,  it  is  proper  to  plead  a 
set-off  as  to  the  money  tnus  paid,  and 
not  to  rely  solely  on  the  general  issue, 
unless  the  plaintiff  has  assented  to  the 
charge  as  a  deduction  from  his  de- 
mand; Allimon  v.  DovieSf  Peake's 
Addl.  C.  82.  As  to  agreement  that 
employer  may  deduct  a  certain  sum  if 
-work  not  completed  in  time,  Duck- 
worth V.  AlUoUf  1  M.  &  W.  412 ;  po$t, 
572. 

(m)  See  Duncan  v.  Blurulell,  3  Stark. 
II.  G  ;  ant€y  544. 

in)  The  case  should  not  be  put  on 


the  opening  upon  a  quantum  meruit, 
where  there  is  a  special  contract  to 
which  it  may  be  necessary  for  plaintiff 
to  resort;  Soulhy  ▼.  Piekjord,  2  M.  & 
P.  545. 

(o)  Id. ;  Farmworth  v.  Garrard,  1 
Camp.  38 ;  see  Fisher  y.  Samuda,  id. 
191 ;  Denew  v.  Daverell,  3  id.  451 ; 
Okell  V.  Smith,  1  Stark.  R.  108. 

(p)  Famsworth  v.  Garrard,  1  Camp. 
40,  note;  Tye  ▼.  Gwywne,  2  id.  346; 
Moggridge  v.  Jona,  3  id.  SB;  14  East, 
486,  S.  C. ;  see  Archer  v.  Bamford,  3 
Stark.  R.  175;  Obbard  v.  Betham, 
Moo.  &  M.  483 ;  SpilUr  v.  Westlake, 
2  B.  &  Ad.  155 ;  Chitty,  jun.  B.  100  h. 

(g)  Bui.  N.  P.  2nd  ed.  139 ;  cited 
by  Sir  James  Mansfield,  Cooke  v. 
Munstone,  1  New  R.  355 ;  see  lUiis 
V.  Hamlyn,  3  Tnunt.  52  ;  and  see  Rett 
V.  Unci,  8  C.  &  P.  126. 
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of  the  agreed  price  minus  such  a  sum  as  it  would  take  to  com- 
plete the  work  according  to  the  specification  (r). 

A  lessor  contracted  to  pay  his  tenant  at  a  valuation  for  cer- 
tain erections,  pursuant  to  a  plan  to  be  agreed  on,  provided 
they  were  completed  in  two  months ;  no  plan  was  agreed  on, 
and  ader  the  condition  broken,  the  lessor  encouraged  the  lessee 
to  proceed  with  the  work  ;  and  it  was  held  that  the  lessee  might 
recover,  as  for  work  and  labour,  an  an  implied  promise  arising 
out  of  so  many  of  the  facts  as  were  applicable  to  the  new  agree* 
ment  {sy 

And  where  the  plaintiff  contracted  to  build  some  cottages  by 
the  10th  October,  but  they  were  not  finished  till  the  15th,  and 
the  defendant  after  that  day  accepted  them ;  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  value  of  his  work  on  a  count 
for  work  and  labour  (^). 

But  where,  in  an  action  for  work  done  and  materials  provided 
in  repairing  a  chandelier,  it  appeared  that  there  was  an  express 
contract  that  the  plaintiff  should  make  them  perfect  {or  10/.;  but 
that  he  had  repaired  them  in  part  only,  and  had  delivered  them 
in  an  imperfect  state,  so  that  the  benefit  derived  was  but  5/. ;  the 
court  held  that  the  plaintiff  could  not  recover  any  remuneration, 
on  the  ground  that  the  contract  was  entire^  and  that  the  plaintiff 
bad  not  performed  it  on  his  part,  or  been  disdiarged  firom  his 
obligation  to  complete  it  (u). 

If,  however,  there  be  not  an  express  contract  to  complete  work 
before  any  remuneration  shall  be  due,  as  in  the  case  of  a  ship- 
wright undertaking  in  the  same  way  that  shipwrights  ordinarily 
do,  to  put  a  vessel  in  repair,  the  workman  may,  after  he  has  pro- 
ceeded with  a  portion  of  the  work,  refuse  to  continue  it  unless 
he  is  paid  for  the  work  he  has  performed,  and  may  recover  to 
that  extent  {x). 

The  destruction  of  work  by  an  accidental  fire  or  other  mis- 


(r)  Thornton  v.  Placty  1  M.  &;  Rob. 

{$)  hum  V.  MiUer,  4  Taunt.  745. 

(i)  Lucat  V.  Godwin,  3  Bing.  N.  C. 
737 ;  4  Scott,  502,  S.  C. 

(ii)  Sinclair  v.  BcfwUi,  9  B.  &  C. 
92.  It  Was  insisted  by  the  plaintiff's 
counsel,  that  some  icicles  and  drops 
supplied  by  plaintiff  for  the  chandelier 
ou((nt  to  have  been  returned  by  the 
defendant ;  but  Lord  Tenterden,  C.  .T., 


observed  that  the  plaintiff  ought  to 
have  demanded  those  articles;  see 
Parmetef  v.  Burrell,  3  C.  &  P.  144. 

(j)  Robertt  v.  Havelockf  3  B*.  &  Ad. 
404.  In  this  case,  the  plaintiff  (a 
shipwright)  engaged  on  a  general  em- 
ployment to  put  the  defendant's  ship 
in  thorough  repair,  but  left  it  unfit  to 
go  to  sea,  and  yet  the  court  held  he 
might  recover  for  the  work  he  had 
done. 
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fortune  before  it  is  finished  or  delivered,  does  hot  deprive  the 
workman  of  his  right  to  remuneration  to  the  extent  of  the  work 
peiformed  (y) ;  unless  by  the  express  and  uniform  custom  of  any 
particular  ti'ade  no  payment  is  to  be  made  unless  the  work  be 
completed  and  delivered  (z). 

If  the  tenant  of  a  house  contract  with  a  builder  to  rebuild  a 
wall,  without  reference  to  the  party-wall  act  (14  Geo.  II L  c.  78,) 
the  latter  is  entitled  to  be  paid  by  the  foriner,  without  observing 
the  requisites  for  obtaihing  payment  prescribed  by  the  act  (a). 

A  person  who  contracts  to  build  a  house,  furnishing  both  tim- 
ber and  labour,  cannot  recover  for  the  materials  on  a  count  for 
ffoods  sold  and  delivered,  although  by  reason  of  a  deviation  from 
the  original  plan  the  contract  is  superseded  as  to  price  (&)• 

Nor  can  the  value  of  materials  be  recovered  on  a  count  for 
work  and  laboui^  (c). 

If  a  building  agreement  contain  the  usual  clause  that  the  p^ty 
will  pay  «pon  receiving  an  architect's  c&rtificate  that  the  work 
has  been  done  to  his  satisfaction,  the  obtaihing  a  proper  certifi- 
cate is  a  condition  precedent  to  the  payment ;  and  the  architect's 
merely  checking  the  builder's  charges,  and  sending  them  to  the 
party  Who  employed  the  builder,  is  not  a  sufiicient  certificate  to 
entitle  the  builder  to  sue ;  although  the  objection  to  payment  oil 
this  ground  was  not  taken  until  the  trial  (cf ). 

But  where  the  plaintiff  became  tenant  to  the  defendant  of  cer- 
tain premises  at  the  yearly  rent  of  250/.,  and  by  th^  agreement 
it  was  stipulated  that  the  tenant  should  make  certain  alterations, 
and  do  certain  repairs  within  the  first  year,  to  an  amount  not 
less  than  80(N1,  such  repairs,  ficc.,  **  to  be  inspected  and  approved 
of"  by  the  landlord,  and  "  to  be  done  in  a  substantial  manner." 
And  it  wAa  agreed  that  the  tenant  should  be  allowed  the  sum  of 
900L  towards  such  repairs,  &c.,  and  should  be  at  liberty  to  re^ 
tain  the  same  out  of  the  first  year's  rent  of  the  premises ;  it  was 
held  that  the  landlord's  approval  was  not  a  condition  precedent 
to  the  tenant's  right  to  retain  the  3002.,  and  that  if  it  were,  it 

------     -  -  ■-  * ■- : > — •■ ■ 

{y)  Menetme  ▼.  Athawes,  3  Burr.  (c)  lUath  v.  FrteUmd,  1  M.  &  W. 

1592.  543. 

(ar)  GiUttt  t.  Mawmariy  1  Taunt.  {d)  Morgan  v.  Simie,  3  Moore  & 

137 ;  and  see  Adlard  v.  Booth,  7  C.  &  S.  76 ;  9  Bing.  672,  S.  C. ;  see  Won- 

P.  108;  poit,576.  ley  v.  Wood,  6  T.  R.  710;  see  also 

(a)  Stuart  ▼.  Smith,  7  Taunt.  158.  Bntdley  v.  MUn€S,  1  Bing.  N.  C.  644 ; 

lb)  Cotterellv,  Aptty,  6  Taunt.  322.  I  Scott,  626,  697. 
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was  performed,  he  having  done  the  repairs  (to  the  satisfaction  of 
the  jury)  in  a  substantial  manner  («). 

It  is  not  unusual  in  building  contracts  to  insert  a  clause,  that 
if  the  work  be  not  completed  by  a  certain  day,  the  builder  shall 
be  liable  to  a  penalty  for  every  day  or  week  during  which  the 
work  shall  remain  unfinished.  And  where,  by  articles  of  agree- 
ment for  altering  and  repairing  a  warehouse  for  a  a  fixed  price^ 
it  was  stipulated  that  in  the  event  of  the  work  not  being  com- 
pleted in  three  months,  the  builder  should  forfeit  and  pay  to  the 
person  with  whom  he  contracted  to  do  the  work  5L  weekly  and 
every  week ;  such  penalty  to  be  deducted  firom  the  amount  which 
might  remain  due  on  the  completion  of  the  work ;  it  was  held, 
in  an  action  brought  for  extra  work,  that  the  employer  was  en- 
titled, after  having  paid  the  contract  price,  to  set  ofi^  the  penalty 
against  the  extra  work,  and  that  he  had  a  double  remedy  either 
to  deduct  it,  or  recover  it  (/).  Where,  however,  the  plaintiffs, 
on  the  I9th  April,  1836,  entered  into  a  written  contract  to  build, 
for  the  sum  of  1700Z.,  a  brewery  for  the  defendants,  as  far  as  re- 
garded the  carpenter's  work,  within  the  space  of  four  months 
and  a  half  next  ensuing  the  date  of  the  agreement,  and  in  default 
of  completing  the  same  within  the  time  therein  before  limited,  to 
forfeit  to  the  defendant  40/.  per  week  for  each  week  that  the 
completion  of  the  work  should  be  delayed  beyond  the  Slst  Au- 
gust, the  amount  to  be  deducted  from  the  said  sum  of  1700/.  as 
liquidated  damages,  and  the  plaintiffs  did  not  begin  the  work  for 
four  weeks  after  the  date  of  the  agreement,  in  consequence  of 
the  defendants  not  being  able  to  give  them  possession,  and  they 
afterwards  delayed  one  week  by  the  default  of  their  own  work- 
men, and  four  weeks  by  the  default  of  the  masons,  &c.,  employed 
by  the  defendants,  and  the  work  was  not  completed  till  five 
weeks  after  the  time  limited ;  it  was  held  that  the  defendants 
were  not  entided  to  deduct  from  the  1700/.  any  sum  in  respect 
of  the  delay  either  for  the  one  or  the  four  weeks  (g). 

The  registered  owner  of  a  ship  is  not  as  such  necessarily 
liable  for  repairs,  &c.,  done  thereto,  unless  done  upon  his  credit. 
Legal  ownership  may  be  primA  facie  evidence  of  liability  for 
necessary  repairs ;   but  such  presumptive  responsibility  may  be 


(c)  Dallman  v.  Kivg^  5  Scolt,  3B2 ;      W.  412 ;  1  Tyr.  &  G.  742,  S.  C. 
4  Bing.  N.  C.  106,  S.  C.  (^)  Holme  and  another  v.  Cupp^and 

(/)  Duckworth  v.  Aluonf   1  M.  &     another^  3  M.  &  W.  3«7. 
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rebutted  by  proof  of  the  beneficial  interest  having  been  parted 
with,  and  of  the  legal  owner  having  ceased  to  interfere  witli  the 
management  of  the  ship,  or  .by  proof  of  other  circumstances, 
showing  that  in  fact  no  credit  was  given  to  or  contract  made 
with  the  legal  owner  (A). 

VIII.  Counsel. 

The.  employment  of  a  barrister  is  presumed  to  be  entirely 
honorart/y  and  he  cannot  therefore  maintain  an  action  for  his 
fees  (i).  Nor  can  he  be  sued  for  the  recovery  of  a  fee  paid  him 
to  attend  at  a  trial  in  his  professional  character,  with  a  brief,  al- 
though he  neglected  to  attend  (A) ;  or  for  unskilfulness  or  negli- 
gence in  drawing  or  settling  a  bill  in  chancery  or  a  declaration 
or  other  proceedings  in  a  common  law  court  (Z).  But  an  attorney 
or  proctor,  or  a  certificated  conveyancer  (m),  or  special  pleader 
not  at  the  bar,  may  maintain  an  action  to  recover  compensation 
for  his  professional  services. 


IX.  Messengers  under  Fiats  in  Bankruptcy. 

A  messenger  under  a  fiat  in  bankruptcy  may  maintain  an  ac- 
tion for  his  bill.  His  remedy  is  against  the  petitioning  creditor, 
as  regards  that  part  of  the  messenger's  bill  which  relates  to  the 
carrying  on  of  the  commission  up  to  the  choice  of  assignees ;  as 
to  the  subsequent  charges  the  assignees  are  responsible,  and 
may  be  compelled  to  pay  them  by  action  or  petition  (n).  And  in 
an  action  against  the  latter,  it  is  not  necessary  for  the  messenger 


(A)  "Reeve  v.  Davis,  1  Ad.  &  E. 
312;  Jennings  v.  Griffiths,  1  R.  &  M. 
42,  119,  902;  Harrington  v.  Fry,  2 
Bing.  179;  and  see'Briggs  v.  Wilkin- 
son^  7  B.  &  C.  so ;  Thompson  v.  Fin- 
</en,  4C.&P.  158. 

(i)  3  Bla.  C.  28;  2  Atk.  332;  per 
Cur.,  Boucher  v.  Norman,  3  B.  &  C. 
745;  5  D.  &  R.  648,  S.  C. 

(k)  Turnery,  Phillipps,Fe7ike*sR. 
122. 

(/)  Fell  ▼.  Broum,  Peake's  R.  96. 
An  action  does  not  lie  against  a  bar* 
rister  for  words  spoken  by  him  in  the 
course  of  his  speech,  and  which  were 
pertinent  to  the  matter  in  issue;  Hodg- 
son ▼.  Scarlett,  1  B.  &  Aid.  232 ;  Flint 
V.  Pike,  4  B.  &  C.  481,  per  Holroyd,  J. 

(m)  Poucher  v.  Norman,  3  B.  &  C. 
744 ;  5  D.  &  R.  643,  S.  C.     In  Cram- 


mond  V.  Crouch,  3  C.  &  P.  77,  it  was 
decided  by  Lord  Tenterden,  C.  J.,  that 
if  a  certincated  conveyancer  assume 
the  character  of  an  attorney  (he  not 
being  one),  and  obtain  employment 
by  such  false  assumption,  and  charge 
as  an  attorney,  he  cannot  recover  any 
remuneration ;  and  not  even  for  mo- 
neys paid  by  him  in  the  course  of  the 
business. 

(it)  Hartop  V.  Jukes,  2  M.  &  Sel. 
438 ;  Billings  ▼.  Waters,  1  Stark.  R. 
363;  Ex  parte  Hartop,  9  Ves.  109; 
12  Ves.  353;  Ex  parte  Hartop,  1 
Rose,  449.  The  petitioning  creditor 
is  liable  for  his  part,  although  the  as- 
signee has  been  ordered  to  pay  the 
messenger  out  of  the  estate;  Bunoood 
y.Kant,  2C.  &P.  123. 


574 


SERVICES  AND  WORKS. 


to  prove  any  express  retainer  (o).  But  tlie  assignees  are  not 
liable  for  the  costs  previous  to  such  choice  (p).  The  messenger^s 
remedy  is  not  affected  by  the  circumstance  of  the  commission 
being  supersedable  (q).  In  general  the  messenger  has  no  claim 
against  the  solicitor  to  the  commission  personally,  as  he  is  known 
not  to  be  the  principal ;  but  if  the  solicitor  agree  with  the  pe- 
titioning creditor  to  work  the  commission  for  a  sum  certain,  and 
receive  a  great  part  of  that  sum,  he  will  be  liable  to  such  mes- 
senger on  a  count  for  money  had  and  received  (r). 

X.  Physicians. 

A  physician,  or  a  medical  practitioner  affecting  to  be  a  phy- 
sician, has  no  remedy  at  law  to  recover  a  remuneration  for  his 
services  (s).  The  reason  is  that  he  is  presumed  to  act  with  a 
view  only  to  an  honorary  reward  {t).  A  physician  who  prepared 
or  dispensed  his  own  medicines  could  not  recover  for  them,  al- 
though they  were  furnished  to  his  own  patients  (?«). 

XI.  Printers. 

I.i  the  case  of  Poplett  v.  Stockdale (x),  Best,  C,  J.,  held,  tliat 
the  plaintiff,  a  printer,  could  not  recover  any  compensation  for 
printing  for  the  defendant  **  The  Memoirs  of  Harriette  Wilson," 
it  being  a  work  of  a  grossly  immoral  and  libellous  nature  (y). 

A  printer  cannot  recover  for  labour  or  materials  used  in  print- 
ing a  work,  unless  he  affix  his  name  to  it,  pursuant  to  the  statute, 
although  the  statute  contain  no  express  prohibitory  clause,  but 
merely  inflict  a  penalty  in  case  of  an  omission  so  to  do  (z).    And 


(o)  Hamber  ▼.  Furter^  2  C.  &  M. 
209;  4Tyr.  41,S.C. 

(p)  Bunoood  V.  FeUon.  3  B.  &  C. 
43. 

(g)  Ex  parte  Johnson^  1  G.  &  J.  23. 

(r)  Hortop  v.  Jukes,  2  M.  &  Sel. 
438;  Hart  v.  White,  HoU,  R.  376; 
Hart  V.  Biggs,  id.  245. 

(s)  ChorE^  v.  Bolcott,  4  T.  R.  317 ; 
lApscombe  v.  Holmes,  2  Camp.  44 1. 
As  to  apothecaries,  &c.,  see  ante,  549. 
A  physiciaD,  unleas  be  has  ODiy  a 
5co/cA  diploma,  is  not  liable  to  a  pe- 
nalty for  acting  ^  &d  apothecary,  &c. ; 
ante,  550,  and  note  (/).  A  person 
created  a  doctor  of  medicine  by  a 
Scotch  university  cannot  practise  as  a 
physician  in  Eogland,  unless  licensed 
oy  the  college  of  physicians ;  Collins 
V.  Carnegie,  S  N.  &  M.  703  ;   1  Ad.  &' 


E.  605.     Mode  of  proving  a  Scotch 
diploma,  id, 

(t)  Per  Cur*,  Boucher  ▼.  Norman,  3 
B.  &  C.  745;  5  D.  &  R.  648,  S.C. 
Debt  on  the  statute  10  Hen.  8,  for 
practising  without  being  licensed  by 
college  of  physicians;  The  College  of 
Phjfsicians  v.  Harrison,  9  B.  &  C.  524. 

(u)  Per  Best,  C.  J.,  Allison  v.  Hay* 
don,  1  M.  &  P.  591 ;  4  Bing.  619,  S.C. 

(x)  Sittings  after  Mich.  Term,  1825, 
MS.;  R.  &  M.  337  ;  2  C.  &  P.  198, 
S.C. 

(V)  See  Galev.  Leckie^  2  Stark.  R. 
107. 

(jr)  BensUy  v.  Bignold,  5  B.  &  Aid 
335;  Marchant  v.  Evans,  8  Taunt. 
142.  See  the  late  acts  regulating 
newspapers,  Chit.  Se  Hulrae*s  Stats, 
tit.  Newspapers. 


SERVICES  AND  WORKS.  575 

where  a  printer  makes  a  false  affidavit  that  he  is  the  sole  pro- 
prietor of  a  paper,  he  cannot  sue  the  real  proprietors  for  printing 
such  paper,  nor  for  any  matter  connected  with  or  assisting  its 
circulation  (a).  Nor  can  the  proprietor  of  a  newspaper  recover 
for  the  non-performance  of  a  contract  for  printing  such  paper 
before  filing  the  requisite  affidavit  (6). 

There  is  a  custom  in  the  trade  of  printers  that  a  printer  is  not 
entitled  to  be  paid  for  printing  a  work  until  the  whole  is  com- 
pleted and  delivered ;  and  therefore  where  a  fire  breaks  out  and 
consumes  the  premises  of  a  printer  employed  to  print  a  work,  of 
which  the  impres«on  is  to  be  a  certain  number  of  cities,  before 
the  whole  number  have  been  worked  ofi*,  the  printer  cannot  re- 
cover any  thing,  although  a  part  have  been  actually  delivered  (c). 

XIL  Servants  (c/). 
"It  is  clearly  agreed,  that  if  a  person  retain  a  servant,  and 
agree  to  pay  him  so  much  by  the  day^  monthj  or  year,  that  the 
servant  may  have  an  action  against  the  master  on  the  contract,  or 
against  his  executors ;  and  that  every  such  retainer  will  be  pre- 
sumed  to  be  in  consideration  of  wages  (e),  unless  the  conti'ary 
appear  (/).*'  A  promise  by  the  servant  to  obey  the  lawful  an4 
reasonable  orders  of  hi^  master,  within  the  scope  of  the  services 
contracted  for,  is  also  implied  by  law  (g).  But  there  is  no  im- 
plied liability  on  the  master's  part  for  an  injury  sustained  by  a 
servant  whilst  acting  in  obedience  to  his  master's  command  (A). 

(a)  Stephent  ▼.  Robinson,  2  C.  &  J.  trades,  of  wages  in  goods,  or  other- 

209;  2  Tyr.  280,  S  C.  wise  than  in  cash. 

(6)  Houston  ?.  Miils,  1  M.  &  Rob.  {/)  Bac.  Ab.  Master  and  Servant, 

325.  (H)  cites  Piwhon*s  case,  9  Co.  88  a,  b ; 

(r)  Adiard  v.  Booth,  7  C.  &  P.  108;  Sands  v.  Leake,  2  Rol.  R.  269.   Where 

Cillett  y.  Mawman,  1  Taunt.   137;  ^.  and  his  wife  boarded  and  lodged  in 

ante,  671.  the  house  of  B.,  the  brother  of  A.,  and 

(d)  As  to  the  law  of  principal  and  both  A.  and  his  wife  assisted  JB.  in 

agents  and  master  and  servant,  in  re-  carrying  on  his  business,  A.  brought 

finance  to  the  contracts  of  the  servant  an  action  for  the  services,  to  which  B. 

on   the  employer's  behalf,  &c.,    see  pleaded  a  set-offforboard  and  lodging; 

ante,  215  to  225.     As  to  the  law  of  it  was  held  that  neither  the  services  on 

apprentices,  see  Burn's  J.  tit.  Appren-  the  one  hand,  nor  the  board  and  lodg- 

tices ;  and  Nolan's  Poor  Laws.     What  ing  on  the  other,  could  be  charged  for, 

shall  be  deemed  a  contract  of  appren-  unless  the  jury  were  satisfied  that  the 

ticesbip,  not  of  hiring.  The  King  v.  parties  came  together  on  the   terms 

The  Inhabitants  of  Tipton,  8  B.  £  C.  that  they  were  to  pay  and  be  paid; 

888;  7^  King  v.  The  Inhabitants  of  but  that  if  that  were  not  so,  no  ex  post 

EdingaU,  10  id.  739.    As  to  seamen,  facto  charge  could  be  made  on  either 

see  Abbott  on  Shipping;  ^^^  Will,  side;  Davies  v.  Davies,  OC.  &  P.  87. 

4,  c.  19.                               .  (£)  Per  Cur.  in   The  King  v.  St. 

(€)  See  the  sUtute  1  &  2  Will.  4,  c.  John,  Devizes,  9  fi.  &  C.  900,  90 1 ;  4 

37,  prohibiting  the  payment,  in  certain  Man-  &  Ky.  680. 

(A)  Priestly  v.  Fotcler,  3  M.  &  W.  1. 
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Where  a  slave(h),  before  slavery  was  abolished,  came  over  from 
the  West  Indies,  and  continued  in  the  service  of  his  master  in 
England,  it  was  held  he  was  not  entitled  to  wagesi  unless  there 
had  been  some  subsequent  express  contract  conferring  a  right  to 
them  (t).  But  it  was  always  considered  that  the  party  ceased  to 
be  a  slave  when  he  reached  England,  or  any  part  of  the  British 
dominions  in  which  slavery  was  not  permitted  (A). 

A  contract  for  the  hire  and  service  of  an  agent,  clerk,  or  ser- 
vant, need  not  be  in  writing,  unless  the  retainer  is,  by  the  terms 
of  the  bargain,  to  extend  beyond  a  year,  hi  which  case  a  written 
agreement  is  necessary,  in  reference  to  the  4th  section  of  the 
statute  of  frauds,  29  Car.  II.  c.  3  (/)•  But  it  seems  that  a  hiring 
for  a  year,  or  an  implied  yearly  hiring,  need  not  be  reduced  into 
writing  (m).  Where  the  agreement  is  in  writing,  it  appears  that 
the  consideration  for  the  servant's  promise  to  remain  in  the  mas- 
ter's employ  should  be  expressed  on  the  face  of  the  memo- 
randum. And  a  written  promise  by  a  party  "  to  remain  with  the 
plaintiff  for  two  years,  for  the  purpose  of  learning  his  business,'' 
was  held  to  be  invalid  for  want  of  mutuality  ;  it  not  appearing 
from  the  memorandum  that  the  plaintiff  was  bound  to  retain  or 
teach  the  defendant  during  any  part  of  that  period  (n).  The 
same  principle  was  acted  upon  in  Sykes  v.  Dixon  (o). 

In  the  case  of  a  domestic  or  menial  servant,  it  appears  that  a 
general  hiring,  that  is,  a  hiring  without  any  engagement  as  to  the 
duration  of  the  service,  is,  in  point  of  law,  a  hiring  for  a  year, 
and  it  will  be  implied  or  construed  to  be  a  hiring,  on  the  terms 
that  either  party  might  determine  the  engagement  upon  giving  a 
month's  warning ;  and  that  there  is  in  such  case  a  tacit  promise 
by  the  master  to  pay  a  month's  wages,  if  he  dismiss  his  servant 
without  such  notice  {p)* 

And  where  a  head  gardener  was  engaged  on  an  agreement 


(A)  See  1  Bla.  Com.  425,  note, 
Chiuy's  ed. 

(i)  Alfred  ▼.  Marquis  of  FUzjames, 
3  £sp.  R.  3. 

(k)  Somertei't  case,  11  State  T.  340; 
20  Howeirs  Bute  T.  79 ;  Loft's  R.  ] ; 
Forbes  y.  Cochrane,  2  B.  &  C.  448;  2 
D.  &  R.  679,  S.  C. 

(/)  BracegU'dle  t.  Heald^  1  B.  & 
Aid.  722.  The  contract  was  by  parol, 
OD  the  27tb  May,  for  a  year's  service 
from  30th  June  following,  and  was 
held  void;  and  see  Snellitig  v.  Lord 


Huntingjield,  1  C,  M.  &  R.  20;  4Tyr. 
606,  S.  C. ;  ante,  68. 

(m)  Beeston  v.  CoUyer,  4  Bing.  309; 
12  IVloore,  552,  S.C.;  2  C.  &  P.  607, 
S.C. 

(n)  Lees  v.  Whitcomb,  5  Bing.  34 ; 
2  M.  &  P.  86,  S.  C. ;  ante,  16. 

(o)  Sykes  v.  Dixon,  1  P.  &  Da?. 
463. 

(p)  Fawceti  v.  Cash,  5  B.  &  Ad. 
904,  909 ;  ted  vide  ^owlan  v.  Ablett, 
2  C,  M.  &  R.  59,  per  Lord  Abinger, 
C.  B. 
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that  he  should  have  yearly  wages  and  a  house  to  live  in  rent  free, 
several  inferior  gardeners  were  subject  to  his  directions,  and  the 
house  he  lived  in  was  not  under  the  roof,  or  a  part  of  the  mas- 
ter's dwelling-house,  still  the  jury  found  him  to  be  a  menial  ser- 
vant, and  the  court  held  that  the  verdict  was  right,  and  that  he 
was  consequently  liable  to  be  discharged  on  a  month's  notice  (y). 

It  has  been  held  that  if  a  master  turn  away  his  domestic  ser- 
vant without  such  previous  notice,  and  there  were  no  fault  or 
misconduct  in  the  servant  to  warrant  it,  he  is  entitled  to  a 
month's  wages,  although  no  express  contract  to  that  effect  were 
made(r).  This  doctrine  may  perhaps  be  supported  on  the 
ground  that  a  master  and  servant  contracting  for  the  hire  of  the 
latter  may  be  presumed  to  make  the  agreement  subject  to  the 
terms  and  custom  which  are  almost  universally  adopted  on  these 
occasions  {$). 

In  all  probability,  the  general  engagement  of  a  clerk  would  be 
deemed  to  be  a  yearly  hiring,  except  in  cases  in  which  there 
prevailed  a  custom  in  the  particular  business  in  reference  to 
which  he  was  retained,  to  discharge  clerks  so  employed,  without 
warning,  or  on  giving  any  particular  notice.  In  Beeston  v.Col- 
Iyer  (t),  it  appeared  that  the  plaintiff  commenced  his  service  in 
March,  and  served  the  defendant,  an  army  agent,  for  many  years, 
in  the  capacity  of  his  clerk.  In  1811  the  plaintiff's  salary  was 
paid  quarterly ;  for  the  last  six  years  before  18^,  it  was  paid 
monthly.  The  defendant  having  dismissed  the  plaintiff  in  De- 
cember, 18/26,  without  assigning  any  reason,  it  was  held  that 
there  was  an  implied  yearly  hiring,  and  that  the  defendant  was 
bound  to  pay  the  salary  until  March.  Best,  C.  J.,  observed, 
*'  If  a  master  hire  a  servant  without  mention  of  time,  that  is  a 
general  hiring  for  a  year  ;  and  if  the  parties  go  on  four,  five  or 
six  years,  a  jury  would  be  warranted  in  presuming  a  contract  for 
a  year,  in  the  first  instance,  and  so  on,  for  each  succeeding  year. 


{q)  Nawlan  v.  Abieit,  2  C,  M.  &  K. 
54  ;  1  Gale,  72,  S.  C. 

(r)  RobinsoH  v.  Hiiidman^  3  Esp. 
235 ;  and  per  Cur.  in  Beaton  v.  Col' 
Iyer,  mprd;  ted  vide  1  Bla.  C.  425. 
But  the  reason  assigned  by  the  learned 
commentator  for  his  opinion  seems 
not  to  apply  to  the  case  of  domestic 
KTvantt;  see  per  Abbott,  C.  J.,  Hutt- 


man  v.  Boulnois,  2  C.  &  P.  511,  512. 

(»)  See  per  Lawrence,  J.,  CutUr  v. 
Potcelly  6  T.  II.  326 ;  and  ante,  3 1  ; 
Fuxocett  V.  Cashy  5  B.  &  Ad.  904 ;  3 
Nev.  &  M.  177 ;  Nowlan  v.  Ablett,  2 
C,  M.  &  R.  54. 

(I)  Ante,  576,  note  (m) ;  and  see 
Huitmun  v.  Boulnois,  3  C.  &  P.  510  ; 
4  C.  &  P.  408. 
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as  long  as  it  should  please  the  parties :  such  a  contract  being 
implied  from  the  circumstances,  and  not  expressed,  a  writing  is 
not  necessary  to  authenticate  it.  It  is  not  necessary  for  us  now 
to  decide  whether  six  months,  three  months,  or  any  notice  be  re- 
qui  site  to  put  an  end  to  such  a  contract;  because,  under  the  cir- 
cumstances of  the  present  case,  after  the  parties  had  consented 
to  remain  in  the  relation  of  employer  and  servant  from  1811  to 
1826,  we  must  imply  an  engagement  to  serve  by  the  year,  unless 
reasons  are  given  for  putting  an  end  to  the  contract.'*  And  Mr. 
Justice  GcLseUe  said,  ^^  There  can  be  no  doubt  that  a  general 
hiring  is  a  hiring  for  a  year.  In  domestic  service,  there  is  a 
common  understanding  that  such  a  contract  may  be  dissolved  on 
reasonable  notice,  as  a  month's  warning,  or  a  month's  wages. 
There  does  not  appear  to  be  any  such  practice  with  respect  to 
servants  in  husbandry  (m)  ;  and  we  have  no  evidence  what  is  the 
custom  with  clerks.  We  must,  therefore,  decide  this  case  ac- 
cording to  the  general  rule,  and  hold  a  contract  between  the 
parties  to  be  a  hiring  for  a  year." 

In  Fawcett  v.  Cash  (x),  the  plaintiff,  on  the  6th  of  March^ 
A.  D.  1832,  entered  as  warehouseman  into  the  service  of  the  de- 
fendant, the  latter  engaging  to  pay  him  at  the  rate  of  12/.  lO^, 
per  month  for  the  first  year,  and  to  advance  10/.  per  annum 
until  the  salary  was  180/. ;  and  it  was  held  that  this  was  at  all 
events  a  hiring  for  one  year  at  least. 

And  a  contract  to  serve  as  reporter  to  a  newspaper  for  one  whole 
year  from  a  certain  day,  and  so  from  year  to  year  to  the  end  of 
each  year  commenced,  so  long  as  the  parties  shall  respectively 
please,  is  yearly  service  so  long  as  it  lasts,  and  cannot  be  termi- 
nated except  at  the  end  of  any  current  year  (y). 

So  where  an  appointment  of  a  clerk  to  a  public  company  was 
by  a  resolution,  which  stated  the  salary  to  be  200/.  per  annum, 
but  stated  nothing  as  to  the  period  of  payment,  and  the  clerk 
acted  as  such,  and  was  paid  several  sums  of  50/.  each  at  periods 
just  afler  the  usual  quarter  days  of  the  year ;  it  was  held  that 
proof  of  these  facts  warranted  a  declaration  in  an  action  for  sa- 


(tt)  Servants  in  husbandry  are  fre-  Huttmany.  BoulnoiSy  5  C.  &  P.  511. 

quently  hired  by  the  year  from  Mi-  (x)  Fawcett  v.  Cash,  5  B.  &  Ad. 

chaelmas,  and  this  is  an  entire  hiring;  904. 

Spain  V.  Arnott,  2  Stark.  R.  257.     It  (y)  Williams  v.  ByrnCy  3  Nev.  &  P. 

seems  that  a  general  hiring  of  a  hus-  ISO ;  S.  C.  nom.  Williams  v.  Birdy  1 

bandry  servant  is  a  yearly  hiring;  see  Jur.  578. 
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lary,  which  alleged  the  contract  to  be  at  a  salary  of  SOOL  per 
annum,  payable  quarterly  (z^. 

The  presumption  that  a  general  hiring  is  a  hiring  for  a  year 
may  be  rebutted  by  evidencCi  showing  that  such  was  not  the  in* 
tention  of  the  parties  (a). 

There  was  formerly  a  doubt  whether  or  not  a  contract  by  a 
party  to  remain  in  the  service  of  his  employer  during  the  life  of 
the  former  was  valid ;  it  would  seem  that  such  a  contract  is  not 
illegal  if  under  seal,  although  but  slight  damages  would  probably 
be  given  for  violating  so  improvident  a  bargain  (ft). 

If  a  servant  misconduct  himself,  as  by  wilfully  disobeying 
orders,  repeatedly  sleeping  out  at  night  without  leave,  &c.,  he 
may  be  discharged  (without  warning)  before  the  expiration  of  the 
period  for  which  he  was  hired,  and  is  not  entitled  to  any  wages 
from  the  day  he  is  so  discharged,  if  they  had  not  then  accrued 
due  (c).  And  where  the  payment  is  to  be  quarterly,  or  yearly,  or 
at  fixed  periods,  and  the  servant  improperly  leave  his  master  (cf); 
or  is  guilty  of  misconduct  during  the  currency  of  such  quarter ; 
it  seems  that  he  is  not  entitled  to  wages  for  any  part  of  such 
quarter,  &c.,  even  to  the  day  he  quits,  as  there  can  be  no  appor- 
tionment of  an  entire  sum  under  such  circumstances  (e).     But 


{z)  Ridgvoay  v.  Hwigerford  Market 
Company,  3  Ad.  &  E.  171 ;  4  Nev.  & 
M.  797;  1  Harr.  &  W.  844,  S,  C. 

(a)  Bayley  v.  Bramky,  1  M.  &  W. 
506. 

(6)  See  1  Bla.  C.  424,  and  note  (3) 
of  Mr.  Christian ;  Waltk  v.  Day,  2  M. 
&  W.  273,  281;  15  Vin.  Abr.  323. 
By  the  French  Law,  "  On  ne  pent  en- 
gager ses  iervices  qu*^  temps,  ou  pour 
une  entreprue  lUterminee ;"  upon  which 
Rogron  observes,  "  On  n'a  pas  M  per- 
mettre  d  un  homme  de  s'engager  d  ser- 
vir  toute  la  vie  une  autre  personne, 
Uhe  pareilfe  stipulation  serait  nulle ; 
car  etle  est  contraire  d  la  libertc  indivi- 
dueiler 

(c)  Robinson  v.  Hindman,  3  £sp. 
335 ;  Spain  v.  Amott,  8  Stark.  U.  856 ; 
Gandell  ?.  Pontigiw,  4  Carop.  375 ;  1 
Stark.  R.  198,  S.  (J.;  Atkin  v.  Acton, 
4  C.  &  P.  808.  In  the  latter  case,  the 
plaintiff,  a  clerk,  assaulted  his  em- 
ployer's maid  servant,  with  intent  to 
commit  a  rape ;  this  was  held  to  be  a 
good  ground  for  discharging  him.  In 
Cratcford  v.  Reid,  1  Show.  Pari.  C. 
124y  it  was  held  that  if  a  principal 


gardener  absent  himself  for  four  days 
upon  an  unfounded  pretence,  he  may 
be  immediately  discharged,  though  en- 
gaged for  a  fixed  period.  If  a  female 
yearly  servant  become  pregnant,  she 
may  be  dismissed  at  once ;  Caldecot, 
11,14.  As  to  the  jurisdiction  of  Jio- 
tices,  see  Burn's  J.,  tit.  Servants  ;  Lan- 
caster V.  Greaves,  9  B.  &  C.  628.  A 
gamekeeper  or  bailifif  may  be  dismissed 
for  misconduct,  and  expelled  from  a 
house  of  his  employer,  which  he  occu- 
pied as  a  servant;  Anon,  Moore,  R. 
8,  9;  Curtis  s  case,  Litt.  R.  139;  Ber- 
tie v.  Beaumont,  16  East,  33.  As  to 
the  misconduct  of  an  usher  to  a  school- 
master, see  Fillieul  v.  Armstrong,  8  N. 
&  P.  406;  7  Ad.  &  E.  557,  S.  C. 

(d)  Huttman  v.  Botdnois,  8  C.  &  P. 
510. 

(e)  See  Atkin  v.  Acton,  4  C.  &  P. 
208,  209;  Ridgway  v.  Hungerford 
Market  Company,  4  Nev.  &  M.  797; 
3  Ad.  &  E.  171 ;  1  Harr.  &  Wol.  844; 
Turner  v.  Robinson,  2  Nev.  &  M.  889; 
6  C.  &  P.  15 ;  3  B.  &  Ad.  789,  S.  C; 
post,  Index,  Apportionment ;  and  ante, 
830. 
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where  the  contract  in  such  a  case  is  dissolved  by  mutual  consent 
before  the  period  at  which  the  wages  become  due,  even  after  the 
issuing  of  a  commission  of  bankruptcy,  the  servant  may  recover 
his  wages  pro  rata,  without  any  express  contract  to  that  ef- 
fect (/).  In  order  to  justify  the  immediate  discharge  of  a  yearly 
servant  there  must  be  proved  against  him  moral  misconduct^  pe- 
cuniary or  otherwise,  wilful  disobedience,  or  habitual  neglect  (gr). 

The  fact  of  a  servant's  inducing  his  master's  apprentice  to  run 
away  (A),  or  of  a  clerk's  having  made  fraudulent  entries  in  his 
account  books  (i),  have  been  held  justifiable  causes  for  an  imme* 
diate  dismissal  by  the  master.  So  if  a  person  hired  on  an  an- 
nual service  as  clerk,  to  conduct  an  establishment  for  his  master, 
set  up  a  claim  to  be  a  partner,  although  in  a  respectful  manner 
and  bona  fide f  it  is  sufficient  cause  for  the  master  to  dismiss  him 
without  notice  (A).  And  if  the  acting  manager  of  a  theatre  con- 
duct himself  in  such  an  improper  manner  as  to  make  it  injurious 
to  the  interests  of  the  theatre  to  keep  him,  the  lessee  or  pro* 
prietor  may  lawfully  dismiss  him  (/). 

Where  a  justifiable  cause  of  dismissal  exists,  it  is  sufficient  to 
prevent  the  servant's  recovering  wages,  though  the  servant  might 
not  in  fact  have  been  dismissed  upon  that  ground ;  and  it  is  not 
necessary  that  the  cause  relied  on  in  answer  to  an  action  for 
wages  should  have  been  stated  at  the  time  of  dismissal  (m)i 

Where  wages  are  payable  quarterly,  or  at  other  stated  inter- 
vals, and  the  servant  is  tortiously  dismissed  (n)  in  the  middle  of 
the  quarter,  &c.,  he  cannot,  at  all  events  before  the  expiration  of 
the  quarter,  &c.,  recover  his  wages  under  an  indebitatus  count 
for  work  and  labour  (o) ;  and  it  should  seem  that  where  the  ac- 


(y')  Thomas  v.  Williams^  1  Ad.  & 
E.  685 ;  3  Nev.  &  Man.  545,  S.  C. 

(g)  CgUo  v.  BrounckeTy  4  C.  &  P. 
518.  This  was  the  case  of  a  courier, 
or  valet,  >vho  had  driven  the  plaintiff's 
family  to  an  hotel,  where  he  had  been 
desired  not  to  stop,  and  been  occasion- 
ally sulky  and  negligent,  and  once  in- 
solent in  his  manner. 

(h)  Turner  v.  liobimon,  6  C.  &  V. 
15;  5  B.  &  Ad.  789;  2  Nev.  &  M. 
889,  S.C. 

{»)  Haillie  v.  Kelly  6  Scott,  379 ;  4 
Bing.  N.  C.  (j38. 

(k)  Amor  v.  Fetiron,  1  P.  &  Dav. 
398 ;  9  Ad.  &  E.  548,  S.  C. 

(/)  Jmci/  v.  OsbaldiiioUf  8  Car.  & 
P.  80. 


(i»)  Ridgway  v.  Hungerford  Market 
Company y  4  Nev.  &  Man.  797;  3  Ad, 
&  E.  171 ;  1  llarr.  &  W.  244,  S.  C. 

(n)  See  Hulle  v.  Heighiman,  2  East, 
145. 

(o)  Smith  V.  Hazard,  2  N.  &  P. 
432 ;  7  Ad.  &  £.  544,  S.  C. ;  see  also 
Gundcll  V.  Pontigny,  1  Stark.  198;  4 
Camp.  375,  S.  C. ;  recognized  in  Col- 
lins  V.  Price,  2  M.  &  P.  233;  5  Bing. 
132,  S.  C;  see  Archard  v.  Homor,  3 
C.  &  P.  349;  see  the  precedent,  3 
Chitty,  PI.  6lh  ed.  205.  Trover  by  a 
servant  for  his  livery,  Crooker  v.  Mo* 
lyneux,  3  C.  &  P.  470;  Hulle  ▼. 
Hei^himattj  2  East,  145.  And  as  to 
the  claim  of  the  personal  represcnta- 
live  of  the  servant  u[)on  the  death  of 
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tion  is  commenced  after  the  expiration  of  the  quarter  the  decla- 
ration should  be  special  for  wrongfully  preventing  the  servant 
from  completing  his  term  of  service  ;  he  should  not  sue  for  work 
done,  but  for  being  prevented  doing  it  (p).  And  where  a  per- 
former is  to  be  paid  not  merely  for  the  nights  on  which  he  per- 
forms  but  for  those  on  which  he  does  not  perform,  he  should 
declare  for  an  arrear  of  wages,  not  for  work  and  labour  (q). 

It  seems  that  a  master  is  not  bound  to  provide  medical  attend- 
ance or  medicines  for  his  servant  in  husbandry  {r),  or  even  his 
menial  servant  {s)  in  case  of  illness,  even  though  such  illness 
arise  from  an  accident  which  occurred  whilst  the  servant  was 
performing  the  duties  of  his  situation  :  though  a  master  is  bound 
to  provide  medical  assistance  for  his  apprentice  (t).  And  if  a 
master  send  for  a  medical  practitioner  for  his  servant,  whilst 
under  his  roof,  the  master  is  liable ;  and  he  cannot  deduct  the 
expense  from  the  servant's  wages,  unless  it  were  specially  so 
agreed  {u). 

Where  a  domestic  servant  has  left  his  master  for  a  considerable 
period,  it  seems  that  it  will  in  general  be  presumed  that  his  wages 
have  been  paid,  where  there  is  no  admission  that  they  are  in 
arrear,  or  any  circumstance  to  rebut  the  presumption  (x).  The 
same  presumption  arises  in  the  case  of  workmen  or  labourers  on 
proof  that  it  was  customary  for  the  employer  to  pay  his  men 
weekly,  &c.  (y).  If  the  servant  were  under  age,  the  master  can- 
not, deduct  from  or  set  off  against  the  wages,  advances  or  pay- 
ments made  by  him  to  or  for  the  servant,  for  articles  not  being 
necessaries  for  the  latter  (z). 

XIII.  Sheriffs,  and  other  Ministerial  Officers. 
By  the  common  law,  a  sheriff  is  bound  to  execute  all  the  king*s 
writs  without  fee  or  reward  (a) ;  and  for  performing  his  official 


the  latter,  before  the  expiration  of  the 
year,  or  other  fixed  period,  for  which 
he  was  hired,  see  Cutter  v.  Powell,  6 
T.  R.  323,  326. 

(p)  Id,  ibid, 

(g)  Frazer  v.  Bunriy  8  C.  &  P.  704. 

(r)  See  Newby  v.  Wiltshire^  2  Esp. 
R.  789 ;  Wennall  v.  Adnei^,  3  B.  &  P. 
247 ;  Watimg  v.  Waltert,  1  C.  &  P. 
132. 

(«)  See  Sellen  v.  Norman,  4  C.  &  P. 
80;  Cooper  v.  Phillips,  u/.  581 ;  Scar- 
man  V.  Castell,  1  Esp.  R.  270 ;  Reg. 


V.  Smith,  8  Car.  &  P,  153. 

(0  Kee.  V.  Smith,  8  Car.  &  P.  153. 

(«)  Sellen  v.  Norman,  4  C.  &  P.  80. 

(x)  Id,  ibid. 

(  v)  Lucat  T.  Novisilieskif  1  Esp.  R. 
296^;  Sellen  v  Norman,  4  C.  &  P.  81, 
note  (a);  see  Evans  v.  Birch,  3  Camp. 
10. 

{z)  Hedgley  v.  Holt,  4  C.  &  P.  104. 

(a)  Bew  V.  Parsons,  2  B.  &  Aid. 
562,  563,  566,  568;  2  Inst.  210; 
Graham  y.  Gill,  2  M.  &  Sel.  394; 
Chit.  J.  Prerog.  Crown,  322. 
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duty  he  cannot  recover  a  remuneration  beyond  that  which  the 
law  expressly  allows  him^  even  though  there  has  been  an  express 
promise  to  pay  him  (ft).  So  a  high  bailiff  or  sheriff,  when  called 
upon  by  the  king's  writ  to  return  members  of  parliament,  al- 
though he  incur  a  great  expense  therein,  cannot,  at  common  laWy 
recover  from  a  candidate  any  part  of  the  expense  so  incurred, 
inasmuch  as  it  arises  from  acts  which  he  is  bound  to  do  by  virtue 
of  his  office  (c).  A  promise  to  pay  more  than  the  law  expressly 
gives  is  void,  for  want  of  consideration. 

Upon  executing  a  fieri  faciasy  the  sheriff  is  by  statute  89 
Eliz.  c.  4,  entitled  to  12d.  for  every  205,,  if  the  sum  levied  does 
not  exceed  100/.,  and  6rf.  for  every  20«.  over  and  above  that 
sum ;  if  he  exacts  more,  he  is  by  that  act  liable  to  a  penalty  of 
40Z.,  one  moiety  to  the  queen,  and  the  other  to  the  informer,  and 
also  to  an  action  by  the  party  grieved  for  treble  damages  {d). 
By  the  recent  stat.  7  Will.  IV.  &  1  Vict.  c.  55,  s.  2,  the  amount 
of  the  sheriff's  fees  in  the  execution  of  civil  processes  is  regu- 
lated by  what  is  allowed  by  the  masters,  under  the  sanction  of 
the  judges ;  and  by  sect.  3,  the  remedy  for  extortion  is  by  sum- 
mary application  to  one  of  the  superior  courts.  But  the  statute, 
though  it  enumerates  and  repeals  other  statutes,  does  not  men- 
tion the  Stat,  of  Eliz.  or  the  stat.  3  Geo.  I.  c.  15,  or  AS  Geo.  III. 
c.  4 ;  and  consequently  the  statutes  of  29  Eliz.  c.  4,  3  Geo.  I. 
c.  15,  and  43  Geo.  III.  c.  46,  s.  5,  are  still  in  force.  And  ac- 
cordingly it  has  been  held  that  the  sheriff  is  still  entitled  to  his 
poundage  under  the  act  29  Eliz.  c.  4,  as  well  as  to  his  fees  under 
the  above  act  {e).  The  sheriff  is  entitled  to  the  poundage  al- 
lowed him  by  the  stat.  of  Eliz.  after  seizure  of  the  goods,  al- 
though the  parties  enter  into  a  compromise  before  he  sells 
them  (/),  or  although  the  judgment  and  execution  are  afterwards 
set  aside  for  irregularity  (^).  He  is  not  entitled  to  poundage  if 
the  money  is  paid  to  him  without  any  levy  (A) ;  nor  where  money 
is  paid  into  court  by  the  sheriff,  under  the  43  Geo.  III.  c.  46, 
8.  2,  or  7  &  8  Geo.  IV.  c.  71  (i). 

(6)  Bridge  v.  Cage,  Cro.  Jac.  103.  Aid.  393. 

(c)  Morris  V,  Burdett,  1  Camp.  218;         (c)  Davies  v.  Griffiths,  4  M.  &  W. 

2  M.  &  Sel.  212.  87T  ;  7  Dowl.  204,  S.  C. 

(rf)  See  Anon.  1  Salk.  381 ;   Woodn         (J)  Alchin  v.  Wells,  5  T.  It  470. 
gate  V.  Knatchbull,  2  T.  R.  158;  K.         (g)  Rawstome  v.  Wilkinson,  4  M, 

V.  Marsack,  6  id,  771 ;  Savage  v.  Smiih,  &  Sel.  256. 

2  W.  Bl.  1101 ;  'I\/te  v.  Ulode,  7  T.  (h)  Graham  v.  Gri//,  2  M.  &  Sel.  296. 
R.  267 ;  Deacon  v.  Morris,  2  B.  &         (i)  Stewart  v.  Bracebridge,  2  B.  & 
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The  sheriff  could  not  before  the  act  7  Will.  IV.  &  1  Vict, 
charge  the  expenses  of  selling  the  goods  by  auction,  because  he 
is  bound  to  sell  the  goods  himself;  yet,  if  the  auction  were  at 
the  rejquest  of  the  plaintiff  or  defendant,  the  party  so  requesting 
it  must  pay  the  expenses  of  it  (A). 

Also  before  the  above  act  of  7  Will.  IV.  &  1  Vict.  c.  65,  it 
was  held  that  the  sheriff  was  not  entitled  to  the  expense  incurred 
in  taking  and  keeping  possession  of  goods  under  ^ji.fa.  at  the 
request  of  the  party  suing  out  the  writ,  although  they  were  not 
soldi  on  account  of  his  refusing  to  give  an  indemnity  against  the 
claims  of  third  persons  (/) ;  also  that  he  was  not  entitled  to  re- 
tain anything  beyond  the  regular  poundage,  for  expenses  in- 
curred by  keeping  possession  of  the  goods,  in  consequence  of  an 
injunction  (m).  But  the  judges  of  the  Common  Pleas  seem  to 
have  been  of  opinion,  that,  where  the  sheriff  did  any  thing  be- 
yond his  official  duty,  in  allowing  time  for  dividing  the  property 
seized  into  lots,  for  the  benefit  of  selling  them  to  more  advan- 
tage, at  the  instance  of  the  defendant,  the  officer  was  entitled  to 
some  remuneration  beyond  poundage  (it).  And  perhaps,  since 
the  above  act  of  7  Will.  IV.  &  1  Vict.  c.  55,  a  more  liberal  al- 
lowance may  be  made  to  the  sheriff  in  similar  cases. 

There  was  some  doubt  formerly  who  should  pay  the  expenses 
of  the  execution  of  a  fi»fa, ;  but  now,  by  43  Geo.  III.  c.  46, 
8.  65  "  in  every  case  of  execution  against  the  yoods  of  a  defend- 
antf  the  plaintiff  may  also  levy  the  poundage,  fees  and  expenses 
of  the  execution,  over  and  above  the  sum  recovered  by  the  judg- 
ment (0)."  And  under  the  term  "  expenses  of  the  execution," 
used  in  the  act,  is  included  the  expense  of  levying.  The  plain- 
tiff, in  levying  for  these  expenses,  must  always  take  care  to  levy 
only  such  a  reasonable  sum  as  would  be  afterwards  allowed  upon 
taxation,  otherwise  the  court,  upon  application,  will  order  the 
excess  to  be  restored,  with  costs  {p).  The  statute  of  43  Geo, 
III.  only  extends  to  an  execution  at  the  suit  of  the  plaintiff;  and 
-  where  it  issues  at  the  suit  of  the  defendant,  the  expenses  of  it 

Aid.  770 ;  1  Chit.  Rep.  529,  S.  C. ;  688  j  5  D.  &  11.  595,  S.  C. 

Haines  y.  Ncdrne,  2  Dowl.  43;  Hunn  (n)  Stevens  v.  Rothwell,  6  Moore, 

V.  Brincy  6  Moore,  124.  338 ;  3  B.  &  B.  143,  S.  C. 

(Jk)  Woodgate  v.  Knatchbully  2  T.  R.  (0)  See  Rumsei/  v.  Tuffncll,  9  Moore, 

157.  425  ;  2  Bing.  255,  S.  C. 

(/)  Bilke  V.  Havelock,  3  Camp.  374.  {p)  Bentoell  v.   Oakley,  2  Taunti 

(m)  Buckle  v.  Bcwes,  3  B.  &  C.  174. 
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must|  it  seemSy  be  borne  by  him  (9).     It  seems  that  it  does  not 
extend  to  executions  at  the  suit  of  the  crown  (r). 

Upon  executing  a  ca.  sa.  the  sheriff  is  by  stat.  29  Eliz.  c.  4, 
entitled  to  I2d*  in  every  20s.  if  the  sum  does  not  exceed  100^. ; 
and  6d.  for  every  20s,  over  and  above  that  sum,  in  the  same 
manner  as  upon  the^.  fa, ;  which  by  the  S  Geo.  I.  c.  15,  s.  17, 
is  to  be  calculated  upon  the  amount  of  the  debt  really  due,  and 
marked  on  the  back  of  the  writ.  The  sheriff's  right  to  pound- 
age under  this  act  is  not  affected  by  the  act  7  Will.  IV.  &  1 
Vict.  c.  55  («).  It  has  been  decided  that  the  sheriff  is  entitled 
to  this  poundage,  although  the  defendant  goes  to  prison  without 
paying  the  debt  (0  ;  or,  although  the  defendant  was  already  in 
custody  of  the  sheriff  when  the  ca,  sa.  was  delivered  to  him  (u). 
But  it  has  been  considered  that  the  plaintiff  could  not  levy  under 
a  ca,  sa,  the  poundage,  officers'  fees,  or  other  expenses  of  the 
execution,  above  the  sum  recovered  by  the  judgment,  unless  the 
judgment  was  for  a  penalty,  or  there  be  an  express  authority  for 
such  levy  by  the  defendant's  agreement. 

Upon  executing  an  elegit  or  habere  facias  possessionem,  the 
sheriff  is,  by  the  3  Geo.  I.  c.  15,  s.  16,  entitled  to  I2d.  in  every 
20s,  of  the  yearly  value  of  the  lands,  &c.,  whereof  possession  or 
seisin  shall  be  given,  if  such  yearly  value  exceed  not  the  sum  of 
100/. ;  and  6d,  in  every  20s,  of  the  yearly  value  above  that 
sum  (x).  But  where  the  goods  are  taken  under  an  elegity  the 
sheriff  is  entitled  pro  tanto  to  poundage,  as  he  would  under  a 
fi'fa. 

Upon  executing  a  writ  of  levari  facias  for  a  crown  debt,  the 
sheriff  was  not  entitled,  before  the  7  Will.  IV.  &  1  Vict.  c.  55, 
to  poundage  (y) ;  and  perhaps  that  is  the  case  still. 

The  sheriff  may  maintain  an  action  for  his  poundage,  &c.  {z)  ; 
or  he  may  retain  it  out  of  the  money  levied  under  the  execution. 
But  he  cannot  refuse  to  execute  a  writ  until  his  fees  are  paid  (a). 


{q)  Baker  v.  Sydee,  7  Taunt.  179; 
see  Woodgate  v.  KnatchhuU,  S  T.  R. 
158. 

(r)  See  Kex  v.  Miles,  7  T.  R.  307 ; 
West,  2S8. 

(j)  Davies  v.  Griffiths,  .4  M.  &  W. 
377 ;  7  Dowl.  204,  S.  C. ;  2  Jurist, 
1045. 

{t)  Lake  V.  Turnery  A  Burr.  1981. 

(a)  Taylor  v.  Wordy  Tidd,  9th  ed. 
1040. 


(x)  See  Frke  v.  Ho//*j,  1  M.  &  Sel. 
105. 

{y)  Stevens  v,  Rothwcll,  6  Moore, 
338;  3  B.  &  B.  143,  S.  C. 

(r)  Tyson  v.  Paske,  2  I-ord  Raym. 
1212;  1  Salk.  333,  S.  C. ;  see  Roto- 
stome  V.  Wilkinson,  4  M.  &  Sel.  256  ; 
Foster  v.  Blakelock,  5  B.  &  C.  328 ; 
1  R.  &M.,  C.  N.  P.  314. 

(a)  He$cott*s  case,  1  Salk.  330;  Noy, 
75. 


SERVICES  AND  WORKS.  685 

Nor  is  he  justified  in  taking  goods  to  secure  his  poundage,  after 
he  has  consented  to  their  being  delivered  to  a  third  person  under 
a  claim  of  property  (i). 

Besides  the  remedy  given  by  the  above  stat.  of  29  Eliz.,  the 
party  upon  whom  the  extortion  is  committed  may  maintain  an 
action  for  money  had  and  received  against  the  sheriff.  The 
party  guilty  of  the  extortion  may  also  be  indicted  at  common 
law  (c).  But  the  sheriff,  though  he  may  be  sued,  cannot  be  in- 
dicted for  the  extortion  of  his  officer  (d).  The  treble  damages 
mentioned  in  the  statute  of  Eliz.  are  calculated  at  three  times  the 
amount  of  the  damages  found  by  the  jury  (e) ;  the  damages  them- 
selves being  in  general  the  sum  overcharged  (/)•  By  the  7  Will. 
IV.  8c  1  Vict.  c.  55,  ss.  3,  4,  there  is  a  remedy  for  extortion  by 
summary  application  to  the  court  against  the  offender ;  how  far 
this  enactment  affects  the  other  remedies  above  pointed  out  re- 
mains to  be  decided; 

A  commissioner  to  examine  witnesses  may  maintain  an  action 
for  his  fees  (g)* 

XIV.  Surveyors. 

A  sui*veyor  is  bound  to  use  due  care  and  exercise  a  reasonable 
degree  of  skill  in  executing  the  business  intrusted  to  him.  If  he 
be  employed  by  a  committee  for  erecting  a  bridge  and  forming 
a  road  to  it,  to  make  an  estimate  of  the  expense  of  the  works,  he 
is  bound  to  ascertain  for  himself  by  experiments  the  nature  of 
the  soil ;  although  a  person  previously  employed  by  such  com- 
mittee, having  made  experiments,  gives  him,  by  their  desire,  in- 
formation of  the  result.  And  if  an  engineer  or  surveyor  so  em- 
ployed make  a  low  estimate,  and  thereby  induce  persons  to 
subscribe  for  the  execution  of  the  work  who  would  otherwise 
have  declined  it,  and  it  turn  out  afterwards  that  such  an  estimate 
is  grossly  incorrect,  either  from  negligence  or  want  of  skill,  and 
that  the  work  cannot  be  done  but  at  a  much  greater  expense,  he 
is  not  entitled  to  recover  any  thing  for  his  trouble  in  making 
such  estimate  or  connected  therewith  (A). 


(6)  Goodev.  LangUy,  7  B.  &C.  26.  1 ;  4  B.  &  C.  15-1,  S.  C. 

(c)  Smith  V.  Mall,   2   Roll.  Rep.  (/)   Woodgate  v.  Knatchbully  2  T. 

263;  Palm.  318,  S.  C.  R.  158;  and  see  Buckle  v.  Bewts,  3 

(rf )   Woodgate  v.  Knatchbulf,  2  T.  B.  &  C.  688  ;  5  D.  &  R.  495,  S.  C. 

R.  148, /)er  Gould,  J.;  Sanderson  y,  (g)  Stokeid    v.    Collingson,    Carth. 

Bakery  3  Wils.  316.  208;  Comb.  186,  S.C. 

(e)  Woodgate  v.  Knatchbull,  2  T.  (A)  Montypenny  v.  Hartland,  1  C. 

R.  159;  Buckle  v.  Bewet,  6  D.  &  R.  &  P.  382;  2  id.  378,  S.  C. ;  on  a  se- 
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In  Upsdell  v.  Stewart  (i),  which  was  an  action  for  work  and 
labour  done  as  a  surveyor,  the  plaintiff  demanded  5/.  per  cent,  on 
all  money  charged  and  allowed  by  him  as  surveyor  to  the  differ- 
ent tradesmen.  Evidence  was  offered  that  it  was  the  uniform 
practice,  of  surveyors  to  charge  51.  per  cent,  on  all  money  allowed 
to  the  workmen.  But  Lord  Kenyan  considered  such  demand 
exorbitant ;  and  observed  "  that  the  plaintiff  was  entitled  to  a 
reasonable  compensation  for  his  labour,  but  was  not  to  estimate 
that  by  the  money  laid  out  by  the  defendant  in  finishing  his 
building."  In  a  subsequent  case,  where  a  surveyor  claimed  6/. 
per  cent,  on  the  money  laid  out  by  the  defendant  in  altering  cer- 
tain buildings,  the  plaintiff  having  as  a  surveyor  superintended 
such  alterations.  Lord  Elknb&roHgh  left  it  to  the  jury  to  say, 
"  whether  this  mode  of  charging  was  vicious  or  unreasonable, 
and  if  they  thought  it  was,  to  deduct  accordingly  (A).** 

A  surveyor,  who,  according  to  usage,  makes  out,  by  the  direction 
of  the  architect  employed  to  prepare  the  specifications,  the  quan- 
tities of  work  for  a  building  contract,  which,  by  the  terms  of  the 
letting,  was  to  be  paid  for  by  the  successful  competitor,  may  sue 
the  parties  advertizing  the  contract,  if  they  prevent  competition 
by  declining  to  proceed  with  the  building  (Z). 

The  effect  of  an  agreement  to  pay  a  surveyor  a  per  centage  on 
the  sum  which  may  be  obtained  as  the  value  of  the  premises 
sold,  &c.,  by  him  has  been  already  noticed  (m). 

XV.  Witnesses. 

Where  a  person  living  within  the  bills  of  mortality  is  sub- 
poenaed to  give  evidence  within  the  same,  the  practice  seems  to 
be  to  leave  a  nominal  sum  {Is.)  with  the  subpoena;  but  in  other 
cases  a  person  subpoenaed  to  give  evidence  upon  the  trial  of  a 
cause  is  not  obliged  to  attend,  nor,  if  he  attend,  is  he  obliged  to 
give  evidence,  unless  his  reasonable  expenses  are  paid,  or  ten- 
dered him,  not  only  for  going  to  but  riso  returning  from  the 
trial ;  and  where  less  is  offered,  the  witness  is  not  obliged  to 


cond  trial.    See  the  rule  as  to  agents,  R.  994.    The  jury  found  for  the  plain- 
attorneys,  and  medical  men,  guilty  of  tiff  for  his  whole  demand, 
negligence,  &c.,  ante,  548,  553,  559.  (0  Moon  v.  Guardians  of  WitMy 

(0  Peake*s  R.   193.     As  to  auc-  Vnumy  3  Bing.  N.  C.  814;  5  Scott, 

tioneer's  allowance,  Maltbie  v.  ChriS'  1,  S.  C.;  ante,  22,  23. 

tie,  1  Esp.  R.  340.  (m)  Ante,  543. 

(k)  Chapman  v.  De  Tastet,  2  Stark. 
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trust  to  the  court  allowing  him  more  when  he  comes  to  be  sworn ; 
for  perhaps  the  party  may  not  call  him,  and  then  it  may  be  difB- 
cult  for  him  to  get  home  again  (n).  But  if  a  witness  have  re- 
ceived an  adequate  sum  from  one  party  for  his  expenses  on  being 
subpoenaed,  and  he  consents  to  accept  a  shilling  for  his  ex- 
penses with  the  subpoena  when  served  by  the  opposite  party,  he 
will  still  be  liable  to  an  action  by  the  latter  if  he  does  not  attend 
pursuant  to  the  writ  (o).  « 

A  person  who  is  subpoenaed  and  attends,  but  refuses  to  give 
evidence  unless  his  expenses  are  paid,  may  yet  maintain  an  ac- 
tion of  assumpsit  for  his  necessary  expenses  of  attendance  against 
the  party  who  subpoenaed  him  (/?).  But  the  attorney  retaining 
is  not  liable  to  be  sued,  unless  he  expressly  promise  payment  (q). 

The  law  does  not  give  a  witness  any  right  to  a  compensation 
for  his  loss  of  time,  as  it  is  his  duty  to  attend  without  reward ; 
and  consequently  a  promise  to  pay  such  compensation  is  not 
binding  (r) ;  and  no  action  can  be  maintained  thereon,  although 
the  witness  were  an  attorney  {s). 

But  a  clerk  of  the  petty  bag  office  of  the  Court  of  Chancery, 
who  attends  at  the  trial  of  a  cause  under  a  subpcena  duces  tecum 
to  produce  the  rolls  of  the  court,  is  entitled  to  a  reasonable  fee 
for  each  day's  attendance ;  for  although  he  attends  personally  in 
pursuance  of  the  subpoena,  he  produces  the  rolls  of  the  court 
solely  under  the  order  of  the  Master  of  the  Rolls,  who  may  an- 
nex a  fee  to  the  production  of  the  rolls,  and  if  a  party  chooses 
to  require  the  production  of  the  rolls,  he  is  bound  to  pay  a  rea- 
sonable fee  imposed  by  the  Master  of  the  Rolls,  and  this  whether 


(«)  Chapman  v.  Fointotiy  2  Stra. 
1150;  Hallett  V.  Mears,  13  East,  15, 
1 6,  n.  (a),  S.  C. ;  Bowles  v.  Johnson,  1 
Bla.  R,  36 ;  Fuller  v.  Prenlice,  1  H.  Bla. 
49;  Ash  ton  v.  Haigh,  2  Chit  R.  201 ; 
Tidd,  9th  ed.  806.  But  a  witness  sub- 
poenaed by  a  defendant  indicted  for  a 
conspiracy  is  bound  to  give  evidence, 
although  the  defendant  reAise  to  p^ 
his  expenses ;  Rex  v.  James,  1  C.  &  r. 
322.  If  the  attorney  of  the  defendant 
be  subpoenaed  by  the  plaintiff  to  pro- 
duce books,  be  is  not  entitled  to  be 
paid  as  a  witness ;  Pritchard  v.  Wal- 
ker, 3  C.  &  P.  212. 

(o)  Bittley  V.  M'Leod,  3  Bing.  N. 


C.  405 ;  4  Scott,  131 ;  5  Dowl.  P.  C. 
481,  S.  C. 

(p)  Hallett  V.  Meart,  13  East,  15; 
see  Edmonds  v.  Pearson,  3  C.  &  P.  1 13. 

iq)  Robins  v.  Bridge,  3  M.  &  W. 
118. 

(r)  Willis  V.  Peckham,  1  B.  &  B. 
515;  Moor  v.  Adam,  5  M.  &  Sel.  156 ; 
ante,  52. 

(s)  Collins  V.  God^rm,  1  B.  &  Ad. 
950  ;  see  Bay  ley  v.  Beaumont,  11 
Moore,  497,  as  to  compensation  to 
scientific  men  for  making  models,  &c. 
As  to  expenses  of  witnesses  called  to 
translate  and  explain  ancient  docu- 
ments, see  Basiwrd  v.  Smith,  2  P.  & 
Dav.  453. 
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he  is  aware  of  the  rules  of  the  office  requiring  such  fee  or  not  (0- 
And  the  clerk  of  the  petty  bag  office^  in  whose  custody  the  rolls 
of  Chancery  are^  is  entitled  to  recover  for  attendances  in  court 
with  the  rolls,  although  he  does  not  personally  attend  himself  (Q. 


Sectipn  V. 
Respecting  Moneys  (m). 


1.  Money  lent, 

2.  Money  paid. 

S.  Money  had  and  received. 


4.  Interest. 

5.  Account  itated. 


I.  Money  lent. 

The  common  count  for  money  lent  is  not  sustainable,  if  the  loan 
were  effected  by  a  transfer  to  the  defendant  of  bank  stock ;  for 
stock  is  not  money  (x).  Nor  does  it  lie  if  the  money  were  not 
lent  to  the  defendant,  and  upon  his  sole  credit,  but  was  lent  and 
actually  delivered  to  another  person,  who  was  to  become  pri- 
marily liable  to  the  plaintiff;  so  that  the  defendant's  undertaking 
was  merely  collateral  and  conditional ;  that  is,  to  pay  if  the  party 
receiving  the  money  did  not(y).  And  on  this  ground  a  count 
that  the  defendant  is  indebted  to  the  plaintiff  '^  for  money  lent 
by  him  to  H.  P."  (a  third  person)  "  at  the  defendant's  request" 
is  bad  (z). 

But  if  the  defendant  only  were  trusted,  and  he  were  in  fact 
the  borrower,  although  the  money  were  delivered  by  the  plaintiff 
to  another  person  at  the  defendant's  request,  the  common  count 
for  money  lent  may  be  sustained  (a).  And  it  has  been  decided 
that  a  declaration  against  a  husband  "  for  money  lent  to  his  wife 


(t)  Bentall  v.  Sydney,  2  P.  &  Dav. 
416. 

(tt)  See  in  general  as  to  the  money 
counts,  1  Chit.  PI.  349  to  359;  2  id, 
60;  Chit.  jun.  Prec.  Pleading, 42  to 44. 

(x)  Nightingale  v.  DevismCf  5  Burr. 
2589 ;  2  Bla.  H.  684,  S.  C. ;  Jones  v. 
Brinley,  1  East,  1. 

(y)  Marriot  v.  Lister,  2  Wils.  141 ; 
Butcher  v.  Andrews,  Carth.  446;  1 
Salk.  23,  S.  C. ;  Forth  v.  Stanton,  1 


Saund.  2t1  a,  b.  The  remedy  is  by 
special  action  of  assumpsit  on  the  gua- 
rantee; see  Glyn  v.  Hertel,  8  Taunt. 
208.  What  is  not  r  loan  within  the 
meaning  of  a  guarantee  of  future  loans 
to  a  third  party,  no  money  passing, 
Glyn  v.  Hertel. 

(z)  Id,  See  especially  Marriott  v. 
Lister, 

{a)  Id.;  Bull  V.  Sibbs,  8  T.  K.  328. 
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at  his  request"  is  maintainable ;  for  in  such  case  in  point  of  law 
the  defendant  only  could  be  liable  (b). 

And  where  the  defendant  gave  a  memorandum  whereby  he 
acknowledged  the  receipt  from  the  plaintiff  of  a  sum  of  money 
"  on  the  behalf  of  -B.  F"  (an  infant),  and  whereby  the  defend- 
ant promised  to  be  accountable  for  such  sum  on  demand^  it  was 
held  that  the  memorandum  was  evidence  to  support  a  count  for 
money  lent  against  the  defendant  (c). 

In  James  v.  Cotton  (d)  it  appeared  that  the  plaintiff  agreed  to 
let  the  defendant  land  on  building  leases,  and  to  lend  him  4000/. 
to  assist  him  in  the  erection  of  twenty  houses,  the  money  to  be 
repaid  by  June,  1828.  The  defendant  agreed  to  build  the 
houses,  to  convey  them  as  a  security  for  the  loan,  and  repay  the 
money.  When  six  houses  were  built,  and  1168/.  had  been  ad- 
vanced, the  plaintiff  requested  the  defendant  not  to  go  on  with 
the  other  fourteen  houses,  and  the  defendant  desisted.  It  was 
held  that  after  June,  1828,  the  plaintiff  might  recover  the  1168/. 
on  a  count  for  money  lent ;  and  that  it  was  not  necessary  to  sue 
upon  the  agreement,  as  it  had  been  rescinded  by  mutual  con- 
sent ;  besides  which  there  was  no  condition  rendering  the  ad- 
vance of  the  whole  sum  essential  to  the  recovery  of  the  part 
advanced. 

Where  money  is  generally  lent  upon  or  secured  by  a  deposit 
of  goods,  this  will  not  deprive  the  lender  of  his  remedy  by  action 
against  the  borrower,  without  returning  the  goods ;  and  to  dis- 
charge the  person  of  the  borrower,  there  must  be  a  special  agree- 
ment to  stand  to  the  pledge  only  (e).  And  in  the  case  of  a 
mortgage,  it  has  been  held  that  as  every  mortgage  implies  a 
debt,  the  mortgagor's  personal  estate  will  be  liable,  although 
there  be  neither  a  bond  nor  a  covenant  for  payment  of  the  mort- 
gage money  advanced  (/),  and  the  common  count  for  money 
lent  will  be  sufficient. 

Where  money  is  advanced  by  a  parent  to  a  child,  it  appears 


(6)  Stephenson  v.  Hardyy  S  Wils.  ton  v.  Newland,  9  Stark.  R.  73  ;  Emei 

388.                                    '  V.  Widdowson,  4  C.  &  P.  151 .     Money 

(c)    Harris  v.   Huntback,    1   Burr,  lent  on  the  pledge  of  goods,  of  which 

373.  the  pawnor  was  only  tenant  for  life  ; 

(flf)  5  M.  &  P.  26 ;  7  Bing.  266.  Hoare  v.  Parker,  2  T.  R.  376,  cited 

(c)  The  South  Sea  Company  v.  Dunr  Boyson  v.  ColtSf  6  M.  &  Sel.  24,  per 

combf  Stra.  919;   The  Bank  of  Eng-  Bayley,  J. 

lundy.  Glover,  Ld.  Raym.  753;  Latv-  (f)  King  v.  King,  3  P.  Wms.  361. 
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that  the  presumption  is,  that  such  advance  was  by  way  of  gift, 
not  as  a  loan  {g). 

Money  lent  to  and  applied  by  the  borrower  for  the  express 
purpose  of  accomplishing  any  illegal  object  cannot  be  reco- 
vered (A).  And  therefore  money  lent  for  the  purpose  of  settling 
losses  on  illegal  stock-jobbing  transactions  between  the  borrower 
and  third  persons,  to  which  the  lender  was  no  party,  cannot  be 
recovered  back  by  the  lender,  he  having  full  knowledge  of  the 
illegal  purpose  to  which  the  money  was  to  be  applied  (»)•  And 
where  the  plaintiff  and  defendant,  being  taken  prisoners  in  Por^ 
tuffal,  jointly  solicited  and  obtained  the  liberation  of  themselves, 
and  the  ransom  of  the  defendant's  ship,  contrary  to  the  statute 
45  Geo.  III.  c.  72]  to  effect  which  the  plaintiff  lent  money  to 
the  defendant,  who  afterwards  gave  him  a  bill  for  the  amount ; 
the  court  held  that  the  plaintiff  could  not  recover  on  the  bill  (k). 

And  money  lent  to  the  borrower  for  the  purposes  of  gambling 
or  playing  at  an  illegal  game  is  not  recoverable  (/). 

Where  a  person  lends  money  nominally  on  his  own  account, 
but  really  on  account  of  another,  the  real  lender  cannot  recover 
the  money,  unless  he  proves  distinctly  that  the  loan  was  ih  reality 
intended  to  be  his,  and  was  received  as  such.  And  therefore 
where  A.,  as  the  managing  owner  of  a  vessel,  was  permitted  by 
the  other  owners  to  have  the  possession  of  two  wan*ants  or  or- 
ders of  the  flast  India  Company  to  pay  to  the  said  owners  or 
bearer  the  sum  of  money  therein*mentioned  for  freight;  and  A. 
deposited  these  warrants  in  the  hands  of  his  bankers,  and  they 
received  the  money  due  on  them,  and  gave  him  credit  for  it  in 
account;  it  was  held,  on  assumpsit  brought  after  ^.'s  death  by 
the  surviving  part-owners  against  the  bankers,  that  on  proof  of 
the  above  facts,  they  could  not  recover  the  money,  because  it 
was  not  shown  that  the  loan  was  upon  their  account,  for  the  fact 
of  the  warrants  being  the  property  of  all  the  part-owners  when 
placed  in  the  banker's  hands,  was,  upon  the  evidence,  consistent 
with  the  supposition  that  the  loan  of  the  proceeds  to  the  bankers 
was  ^.'s  loan  (m).     In  general,  where  money  is  lent  by  one  of  se- 


(g)  IJick  V.  Keats,  4  B.  &  C.  71 ;  Bing.  107. 

6  Dowl.  &  R.  68,  S.  C,  per  Bayley,  J.  (k)  Webb  v.  Brooke,  3  Taunt.  6. 

(A)  M'Kinnell  v.  Robimon,  3  M.  &  (/)  M'Kinnell  v.  Robimon,  3  M.  & 

W.  434  ;  infra,  note  (/).  W.  484 ;  and  post,  tit.  Illegal  Con- 

(i)  Cannan  v.  Bn/ce,  3  B.  &  Aid.  tracts. 

179  ;  see  post,  600,  601 ;  Dc  BegnU  (w)  Sims  v.  Bond,  5  B.  &  Ad.  389; 

V.  Armistead,  3  Moo.  &  Sc.  511 ;  10  2  Nev.  &  M.  608. 
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veral  partners  in  a  banking  firm^  out  of  the  funds  of  the  bank, 
all  should  sue,  unless  there  be  evidence  that  the  money  was  the 
private  property  of  the  one  partner  (»). 

It  has  been  decided  that  a  declaration  by  the  assignee  of  a 
bankrupt  for  money  lent  by  him  in  that  character,  is  good,  at 
least  after  verdict  (o).  And  it  seems  that  an  executor  may,  under 
circumstances,  legally  lend  money  out  of  the  assets  in  his  hands ; 
and  sue  in  his  representative  character  for  the  recovery  of  the 
amount  ( J?}. 

A  bill  of  exchange  or  promissory  note  in  the  ordinary  form 
seems  to  be  evidence  of  money  lent,  as  between  the  payee  and 
drawer  of  the  former,  and  the  payee  and  the  maker  of  the  lat- 
ter {q).  But  the  mere  fact  of  a  person  drawing  a  check  in  favour 
of  another  is  not  evidence  of  a  loan  (r).  And  an  instrument 
payable  on  a  contingency,  in  the  following  terms,  ^^  Nine  years 

after  date  I  promise  to  pay  to ,  &c.,  the  sum  of ,  &c., 

with  interest,  provided  D.  M.  shall  not  return  to  Unfflandy  or 
his  death  be  duly  certified,  in  the  meantime,*'  affords  no  pre- 
sumption or  evidence  that  the  sum  had  been  lent  (<). 

Where  a  legatee  allows  his  legacy  to  remain  in  the  hands  of 
the  executor  on  the  terms  that  the  executor  shall  pay  him  interest 
for  the  same,  this  becomes  a  loan  to  the  executor,  for  which  he 
may  be  sued  at  law,  and  pleni  administravit  would  be  no  plea 
for  him  {t). 

II.  Money  paid. 

The  common  count  for  money  paid  expresses  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  a  certain  sum,  '^  for  money 
paid  by  the  plaintiff,  for  the  use  of  the  defendant,  at  his  request," 
and  in  consideration  thereof,  promised  payment. 

To  sustain  this  count,  it  is  necessary,    Ist,  that  money  (u) 


(fi)  Garrett  v.  Handley,  8  B.  &  C. 
462 ;  Alexander  v.  Barker,  3  C.  &  J. 
133 ;  see  Jones  v.  Fleming,  7  B.  &  C. 
217 ;  Garrett  v.  Handlet/,  4  id,  664 ; 
7  Dowl.  &  R.  144,  S.  C. 

(o)  Ante,  264. 

Ip)  Ante,  275. 

(g)  Chilty  B.  7th  ed.  363;  Bayley, 
5th  ed.  357 ;  Morgan  v.  Jones,  1  C.  & 
J.  167,  per  Bayley,  J.;  see  Wells  v. 
Girling,  Gow,  li.  22;  n. ;  Moo.  &  M. 
66. 


(r)  Pearce  v.  Davis,  1  Moo.  &  M. 
365 ;  but  see  Boswell  v.  Smith,  6  C. 
&  P.  60. 

(s^  Morgan  v.  Jones,  1  C.  &  J.  162. 

(0  Wasney  v,  Earnshaw,  4  Tyr. 
806 ;  ante,  27 1.  So  proof  of  a  deposit 
with  a  banker,  and  payment  of  interest 
by  him,  evidence  of  money  lent,  &c., 
Sutton  V.  Toomer,  7  B.  &  C.  416 ;  1 
Man.&  R.  125,  S.C. 

(u)  Bank  stock  is  not  money,  ante, 
588. 
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should  have  been  paid  or  expended  by  the  plaintiff.  Therefore, 
where  the  plaintiff's  goods  are  sold  under  a  distress  by  the  de- 
fendant's landlord  for  rent  due  by  the  defendant,  money  paid  is 
not  sustainable,  for  no  money  passes  from  the  plaintiff  (x).  And 
a  surety  for  the  defendant,  who  has  merely  given  his  bond  or 
other  undischarged  security  to  the  creditor  for  the  original  debt, 
cannot  maintain  an  action  for  money  paid  (y) ;  for  the  giving  se- 
curity to  pay  is  not  equivalent  to  actual  payment. 

It  is  also  necessary,  2dly,  that  the  defendant's  express  or  im- 
pliej  request  to  the  plaintiff  to  pay  the  money  for  his  use  should 
be  shown  by  the  plaintiff.  It  is  not  sufficient  to  prove  merely 
the  defendant's  liability  to  a  third  person,  and  the  plaintiff's  dis- 
charge of  such  responsibility.  It  is  necessary  to  establish  that 
the  plaintiff  did  so  at  the  instance  of  the  defendant,  or  that  the 
act  was  subsequently  recognised  by  him.  For  it  is  a  clearly 
established  principle,  that  no  assumpsit  can  be  raised  on  the 
voluntarji  and  unasked  payment  of  the  debt  of  another  person ; 
and  that  one  man  cannot  become  the  creditor  of  another  without 
his  knowledge  or  consent  (2r). 

Where  a  plaintiff  paid  money  under  an  honorary  but  void 
guarantee  made  for  a  debt  of  the  defendant  in  his  presence,  he 
was  held  entitled  to  recover  such  payment  as  money  paid  at  de- 
fendant's request,  the  implied  authority  given  him  by  the  de- 
fendant's acquiescence  in  his  guarantee  not  having  been  counter* 
manded  (a). 

A  broker,  however,  who  contracts  with  others  for  the  sale  of 
stock  on  a  certain  day,  by  the  authority  and  as  the  agent  of  his 
pilncipal,  who  afterwards  refuses  to  make  good  the  bargain, 
cannot,  by  paying  the  difference  to  such  third  person,  sue  his 
principal,  upon  an  implied  promise,  for  money  paid,  to  recover 
the  amount.  The  remedy,  if  any,  is  by  special  action,  to  recover 
damages  for  the  refusal  to  transfer  the  stock  (A). 


(x)  Taylor  v.  Higgifis,  3  East,  169 ; 
Moore  v.  Pyrke,  1 1  East,  52. 

(y)  Maxwell  v.  Jamesorif  2  B.  &  Al. 
51 ;  Power  v.  Butcher,  10  B.  &  C. 
329,  346,  per  Parke,  J. ;  see  WUHam- 
son  V.  Henley,  6  Biog.  299  ;  3  Moore 
&  P.  731. 

{z)  Alexander  v.  Vane,  1  M.  &  W. 
511;  Stoket  v.  Lewu,  1  T.  R.  20; 
cited  in  Jones  v.  Nanney,  M'Clel.  25, 
38;   Child  v.  Morley,  8  T.  R.  613, 


313;  Lord  Galwoy  ▼.  Mathew,  10 
East,  264.  265 ;  1  Saund.  264,  note 
(1);  Jefferics  v.  Gurr,  2  B.  &  Ad. 
888. 

(«)  Alexander  v.  Vane,  1  M.  &  W. 
511. 

(b)  Child  V.  Morley,  8  T.  R  610; 
see  Lightfoot  v.  Creed,  8  Taunt.  268; 
2  Moore,"  255,  S.  C. ;  post,  593;  Ed- 
miston  v.  Wright,  1  Camp.  88 ;  but  see 
Yoia^  V.  CoUf  4  Scott,  489 ;  post,  624. 
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3dly.  In  order  to  sustain  the  count  for  money  paid,  it  is  also, 
in  general,  necessary  that  the  money  paid  should  have  been  at 
the  time  a  deht_  for  which  the  defendant  was  originally  or  pri- 
mariltf  liable  to  the  third  party  ;  otherwise  the  remedy  is  on  the 
special  contract  between  the  parties. 

The  instance  (already  mentioned)  of  a  stock-broker  paying, 
without  express  authority,  a  loss  on  a  stock  transaction  or  con- 
tract made  by  him  as  the  agent  for  his  principal  (c),  illustrates  this 
rule.  And  in  Lightfoot  v.  Creed  {d),  where  the  plaintiff  pur- 
chased stock,  which  the  defendant  agreed  to  transfer  on  a  given 
day,  and,  in  consequence  of  a  rise,  the  loss  on  the  sale  amounted  to 
45/.,  which  the  defendant  refused  to  pay;  and  the  plaintiff  after- 
wards paid  that  sum  to  another  broker,  by  whom  the  transfer 
was  made;  it  was  held  that  the  plaintiff  could  not  recover  in  an 
action  for  money  paid,  but  that  he  should  have  declared  specially 
on  the  contract  with  the  defendant,  as  his  claim  was  in  the  na- 
ture of  unliquidated  damages.  And  where  a  tenant  had  by  a 
written  agreement  with  his  landlord  stipulated  to  pay  taxes 
which  by  a  statute  the  landlord  was  primarily  liable  to  pay,  and 
the  tenant  made  default,  and  the  landlord  was  in  consequence 
compelled  to  pay  them ;  it  was  held,  that  as  the  landlord  was 
originally  liable  for  the  taxes,  and  exempt  from  them  only  by  the 
agreement  with  the  tenant,  he  should  have  declared  specially  on 
such  agreement,  and  could  not  recover  on  the  common  count  for 
money  paid  (e).  In  Lubbock  and  others  v.  Tribe  (/),  the  plain- 
tiffs, being  the  bankers  of  K.,  received  on  his  account  a  cheque 
for  100/.  from  the  defendant,  drawn  by  him  upon  the  bank  of 
England,  which  cheque  was  lost  by  the  plaintiffs.  The  defend- 
ant, at  their  request,  wrote  to  the  bank  of  England,  requesting 
them  not  to  pay  the  cheque  if  presented,  and  was  afterwards  re- 
quested by  the  plaintiffs  to  give  them  another  cheque  for  the 
same  amount,  upon  receiving  an  indemnity  from  all  loss  which 
he  might  sustain  by  so  doing,  which  the  defendant  promised  to  do, 
and  the  indemnity  was  accordingly  sent.  The  defendant  subse- 
quently wrote  to  the  plaintiffs  to  say  he  could  not  conveniently 
send  the  cheque,  but  that  he  would  take  the  earliest  opportunity 

(c)  AntCf  592;  Child  v.  Morley,  8  &  W.  179,S.  C.     WheiM>therwise,8ee 

Term  H.  610.  Brown  v.    Hodgson,   4  Taunt.   189; 

id)  8  Taunt.  268 ;  2  Moore,  255,  post,  594,  595 ;   and  Dawson  v.  JJn- 

S.  C.  ton,  5  B.&  Aid.  5S1. 

(c)  Spencer  v.  Parry,  3  Ad.  &  E.  (f)  3  M.  &  W.  607. 
SS\,  338;  4  Nev.  &  M.  770;  1  Harr. 

Q  Q 
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of  handing  them  the  amount.  The  plaintiffs  were  called  upon 
and  obliged  to  pay  the  amount  of  the  lost  cheque  to  K.  But  it 
was  held^  that^  under  these  circumstances,  no  action  for  money 
paid  could  be  supported  against  the  defendanti  the  defendant 
being  discharged  from  liability  on  the  cheque,  and  the  remedy  of 
the  plaintiffs  being  on  the  special  contract  of  the  defendant  to 
give  them  another  cheque  on  their  indemnifying  him. 

Where  a  lease  was  prepared  by  the  lessor's  attorneyi  and  paid 
for  by  the  lessor,  but  evidence  was  given,  showing  that  by  cus- 
tom the  lessor's  attorney  prepares  the  lease,  but  it  is  ultimately 
paid  for  by  the  lessee  ;  it  was  held,  that  the  lessor  might  recover 
from  the  lessee  the  costs  of  the  lease  as  money  paid  to  his  (the 
lessee's;  use,  though  the  lessor  was,  by  reason  of  his  privity  with 
the  attorney,  compellable  by  the  latter  to  pay  him(jr). 

But  where  money  has  been  paid  at  the  request  of  the  de- 
fendant, either  express  or  implied,  it  may  be  recovered  as  money 
paid  to  the  use  of  the  defendant,  though  paid  in  satisfaction  of  a 
claim  against  the  defendant,  which  could  not  have  been  enforced 
at  law  (A). 

CompuUory  Payments^ — But  there  are  instances  in  which^ 
though  the  defendant  ^\d  not  (in  fact)  request  the  plaintiff  to 
make  the  payment  for  him,  yet  the  law  will  imply  such  request, 
and  admit  no  evidence  to  the  contrary. 

Thus,  where  the  plaintiff  is  compelled  to  make  a  payment  of 
the  defendant's  legal  debt,  in  consequence  of  his  neglect  or 
omission  to  discharge  it,  the  law  infers  that  the  defendant  re- 
quested the  plaintiff  to  make  the  payment  for  him,  and  gives  the 
action  for  money  paid.  As  if  the  plaintiff  paid  rent  due  from  the 
defendant,  in  consequence  of  the  plaintiff's  goods  being  duly 
distrained  for  such  rent  (i).  And  it  appears  to  be  unnecessary 
for  the  plaintiff  in  such  case  to  resist  the  distress  (if  valid)  by 
replevying  or  bringing  an  action,  in  order  to  entitle  him  to  re- 
imbursement from  the  tenant  (A).  And  the  payment  by  an 
under-tenant  to  the  ground  landlord  of  rent  due  to  him,  will  not 


(g)  Grissell  v.   Robinson^  3  Bing.  Pownal  v.  Ferrandy  6  6.  &  C.  444 ; 

N.  C.  10;  3  Scott,  329,  S.  C.  9  Dowl.  &  R.  603,  S.  C. 

(A)  Pawle  V.  Gk/iw,  4  Bing.  N.  C.         (k)   See    Maydew  v.  ForreUerj   5 

448;  6  Scolt,  1286,  S.C.  Taunt.  615;  Brown  v.  Hodgsony  4  idL 

(i)  Exalt  V.  Partridge,  8  T.  R.  308;  189 ;  Amten  v.  Wardy  Ry.  &  M.  116; 

Sapx/brd  v.  Fletcher,  4  T.  R.  512;  «7»/e,  500;  Hales  v.  Freeman^   1  B.  & 

Ilussei/   v.   CrickUt.   3  Camp.    168;  B.  399. 
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be  considered  voluntary,  merely  on  account  of  tlie  ground  land- 
lord giving  time  to  the  under-tenant  for  the  payment  of  the  rent  (Q. 

Resistance,  in  the  first  instance,  to  a  demand  claimed  to  accrue 
due  at  intervals,  dereliction  of  that  resistance,  and  subsequent 
and  uniform  acquiescence,  will  sometimes  preclude  a  party  from 
contending  that  monies  paid  in  respect  of  such  demand  were 
paid  by  compulsion.  Thus,  where  in  1814  a  distress  was  made 
on  a  tenant  for  the  whole  of  the  rent  due  from  him,  and  there 
was  a  wrongful  refusal  to  allow  the  land  tax  (the  lease  being 
silent  on  the  subject),  although  the  tenant  protested  against  his 
liability  to  pay  it ;  but  during  five  succeeding  years  he  paid  the 
land  tax  without  disclaiming  liability ;  it  was  held,  that  in  1820 
he  could  not  recover  from  his  landlord,  in  an  action  for  money 
paid,  any  part  of  the  sums  so  paid  by  him  for  land  tax  (m). 

A  trustee  under  a  will,  who  pays  the  legacy  duty  upon  an 
annuity,  after  the  expiration  of  four  years  from  the  testator's 
death,  may  recover  the  amount  from  the  legatee  as  money  paid 
for  his  use  (n).  So  an  executor  who  pays  legacies  in  full,  and 
afterwards  pays  the  legacy  duty,  may  recover  the  amount  of  the 
latter  aa  money  paid  to  the  use  of  the  legatee  (o). 

Where  a  gaoler,  or  a  sheriff,  or  his  ofBcer,  becomes  liable  to 
a  debt,  sought  to  be  recovered  in  an  action  against  a  third  per- 
son, in  consequence  of  some  actual  misconduct  or  breach  of  duty 
on  the  part  of  the  gaoler,  &c.,  the  latter  cannot,  afler  he  has 
satisfied  the  debt,  recover  the  amount  from  the  original  debtor, 
as  money  paid  by  compulsion  for  his  use  (p).  But  an  action  for 
money  paid  for  the  use  of  the  defendant  may  be  maintained  by 
a  sheriflTs  officer,  who  has  paid  the  debt  and  costs  on  an  attach- 
ment against  the  sheriff;  bail  above  not  having  been  put  in, 
through  the  misconduct  of  the  defendant  in  imposing  insufficient 
bail  on  the  sherifT,  and  the  defendant  having  promised  to  indem- 
nify the  ofBcer  both  before  and  after  the  payment ;  the  officer 
cannot,  however,  recover  beyond  the  debt  on  the  common 
count  (q). 


(/)  Carter  v.Cflrfer,  2  M.&  P.  732;  (n)  Hales  v.  Freemar,  1  B.  &  B. 

5  fiing.  406,  S.  C.    Mortgagee  of  a  391 ;  4  Moore,  21,  S.C. 

term  when  liable  to  tenant  who  pays  (o)  Foster  v.  Ley,   2  Bing.  N.  C. 

the    ground  rent;    Stone  v.   Evwss,  269;  2  Scott,438;  Hodges, 326,  S.  C. 

Peake's  Addl.  C.  94.  (p)  Pitcher  v.  Bailey,  8  East,  171. 

(vi)  Spragg  V.  Hammondy  2  B.  &  (q)  White  v.  Leroux,  Moo.  &  M. 

B.  59;  4  Moore,  431,  S.  C.  347;  see  Cordron  v.  Lord  Massarene, 

Peake'g  R.  143. 

QQ2 
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Where  the  indorsee  of  a  bill  of  exchange  being  sued,  paid 
part  of  the  amount  to  the  holder,  who  had  recovered  judgment 
against  the  acceptor,  it  was  held  he  might  recover  the  same 
against  the  acceptor  (who  had  paid  the  remainder  of  the  bill)  as 
money  paid  to  his  use.  Lord  Tenterden^  C.  J.,  said,  "  that  the 
plaintiff  was  entitled  to  recover,  upon  the  general  principle  that 
one  man  who  is  compelled  to  pay  hioney  which  another  is  bound 
by  law  to  pay,  is  entitled  to  be  reimbursed  by  the  latter ;  and  I 
think  that  money  paid  under  such  circumstances  may  be  consi- 
dered as  money  paid  to  the  use  of  the  person  who  is  so  bound 
to  pay  it(r)."  So  where  the  plaintiff  accepted  a  bill  of  exchange 
for  the  accommodation  of  one  H.y  who  deposited  it  with  the  de- 
fendant, as  a  security  for  goods  bought  of  him,  and  H.  after- 
wards paid  for  the  goods,  but,  he  being  further  indebted  to  the 
defendant,  the  latter  proposed  to  restore  the  bill,  and  subse- 
quently indorsed  it  for  value  to  a  third  person,  who  sued  the 
plaintiff  thereon,  and  compelled  him  to  pay  the  amount  with 
costs ;  it  was  held,  that  the  plaintiff  might  recover  from  the  de- 
fendant the  amount  of  the  bill  on  a  count  for  money  paid ;  the 
court  saying  that  the  indorsement  was  wrongful,  and  the  pay- 
ment by  plaintiff  compulsory,  and  occasioned  by  defendant,  and 
that  it  was  serviceable  to  him  (5). 

Other  Instances  of  compulsory  Payments, — Where  a  husband 
went  abroad,  and  left  his  wife,  who  died  in  his  absence,  it  was 
held,  that  a  person  who  paid  the  expenses  of  her  funeral  (suitable 
to  the  rank  and  fortune  of  the  husband),  though  without  the 
consent  of  the  husband,  might  recover  from  him  the  money  so 
laid  out  (especially  as  such  third  person  was  the  father  of  the 
wife).  And  Lord  Loughborough  observed,  "  There  are  many 
cases  of  this  sort,  where  a  person  having  paid  money  which  an- 
other was  under  a  legal  obligation  to  pay,  though  without  his 
knowledge  or  consent,  may  maintain  an  action  to  recover  back 
the  money  so  paid  (J)" 

If  a  carrier  by  mistake  deliver  to  B,  goods  consigned  and 
sold  to  C,  and  B,  appropriate  the  goods  to  his  own  use,  and  the 


(r)  Pownal  v.  Ferrandy  6  B.  &  C.  him  by  the  holder,   had   they  been 

439 ;  9  Dowl.  &  R.  603,  S,  C.  mentioned  in  the  particulars  of  de- 

(«)  Blea(fen  v.  CharleSf  7  Binff.  246 ;  mand. 

5  M.  &  P.  14,  S.  C;  lly.  &  M.  407,  (t)  Jenkins  v.  Tucker,  1  H.  Bla.  90; 

S.  C. ;   and  the  court  seemed  to  think  Rogers  v,  PrUe,  8  Y.  &  J.  28;  011/^ 

that  he  might  also  have  recovered  the  273. 
costs  of  tiie  action   brought  against 
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carrier,  on  demand,  even  without  action,  pay  C.  their  value,  he 
(the  carrier)  may  recover  the  amount  from  B,  as  money  paid  to 
his  use  at  his  request  (u).  But  where  goods  came  to  a  wharf- 
inger, consigned  to  -4.,  and  JS.,  believing  them  to  be  meant  for 
himself,  carried  them  from  the  wharf,  and  used  them,  before  he  dis- 
covered the  mistake,  Lord  Ellenborough  held,  that  the  wharfinger, 
after  paying  A.  the  value  of  the  goods,  could  not  maintain  an 
action  for  money  paid  to  recover  the  amount  (a;). 

If  one  of  two  joint  prize  agents  be  imposed  upon  by  a  person 
who  falsely  pretended  to  be  one  of  the  seamen  entitled  to  prize 
money,  and  in  consequence  pay  money  to  the  impostor,  and  is 
afterwards  obliged  to  pay  it  over  again  to  the  person  legally  en- 
titled to  receive  it,  he  cannot  recover  from  his  co-agent  a  moiety 
of  the  money  so  paid  {y).  The  loss  must  fall  wholly  on  the 
party  who  was  defrauded.  So  where  a  check  drawn  by  a  cus- 
tomer upon  his  banker,  for  a  sum  of  money  described  in  the 
body  of  the  check  in  words  and  figures,  was  afterwards  unlaw- 
fully altered  by  the  holder,  who  substituted  a  larger  sum  for  that 
mentioned  in  the  check*  but  in  such  a  manner  that  no  person  in 
the  ordinary  course  of  business  could  observe  it,  and  the  banker 
paid  the  larger  sum  to  the  holder ;  it  was  held,  that  he  could 
not  charge  the  customer  for  any  thing  beyond  the  sum  for  which 
the  check  was  originally  drawn,  there  being  no  genuine  order  or 
authority  to  pay  more  (z). 

Surety. — Where  a  person  becomes  surety  for  another  at  his 
request,  the  law  implies  a  promise  by  the  latter,  that  he  will 
indemnify  the  surety,  and  repay  him  whatever  he  may  be  com- 
pelled to  pay  the  creditor  (a).  And  bail  may  recover  against  the 
principal  any  expenses  they  may  have  reasonably  incurred  in 
taking  him  into  custody,  for  the  purpose  of  surrendering  him  (&)• 
So  a  party  who  accepts  or  indorses  a  bill  of  'exchange,  or  in- 
dorses a  note,  without  value,  for  the  accommodation  of  another 


(ft)  Brown  v.  Hodgson,  4  Taunt. 
189;  recognised  in  Spencer  v.  Parrt/f 
3  Ad.  &  E.  338;  4  Nev.  &  Man.  770; 
ante,  593. 

(x)  SUU  V.  Laingj  4  Camp.  81. 

(y)  Mackrcath  v.  MargeUonj  B.  U., 
April,  1785,  MS.;  S.C,  nomine  M'll- 
reath  v.  Margctson,  4  Dougl.  278; 
see  Gingell  v.  Glascock,  8  Bing.  86; 
1  Moore  &  S.  125,  S.  C. 

{z)  Hall  V.  Fuller,  5  B.  &  C.  750; 
8  D.  &  R.  464,  S.  C;  see  post,  631. 


(a)  Toussaint  ▼.  Martinnant,  2  T.  R, 
104 ;  Davies  v.  Humphreys,  6  M.  & 
W.  153,  167.  See  in  general  as  to 
promises  of  indemnitjf,  ante,  500  to 
50(3.  Tlie  contract  between  principal 
and  surety  being  merely  for  indemnity, 
the  surety  who  gets  rid  of  a  debt  at  less 
than  its  full  amount  cannot  in  equity, 
as  against  his  principal,  claim  more 
than  he  has  actually  paid;  Reed  v. 
Norris,  2  Mylne  &  C.  361. 

(6)  Fisher  v.  Fallows,  5  £sp.  R.  17 1. 
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person  (c),  is  entitled,  on  paying  the  instrument,  to  recover  the 
amount  from  the  party  for  whose  benefit  he  thus  becomes  respon- 
sible. In  these  cases,  the  debt  paid  by  the  surety  may  be  reco- 
vered upon  the  common  count  for  money  paid.  The  law  implies 
a  request  by  the  defendant  to  the  plaintiff  to  make  the  payment. 
But  any  costs  of  an  action,  &c.,  necessarily  incurred  by  the  surety, 
and  which  he  may  be  entitled  to  recover  from  the  principal,  can 
only  be  obtained  under  a  special  count  upon  the  implied  promise 
of  indemnity  {d). 

If  a  surety  take  a  bond  of  indemnity,  or  other  specialty  coun- 
ter security,  from  his  principal,  he  cannot  resort  to  the  count  for 
money  paid  on  the  implied  assumpsit  {e). 

Contribution  between  Sureties, — If  several  persons  become 
sureties  for  a  third  party  for  the  same  debt,  either  jointly  or  se- 
verally, or  by  the  same  or  different  instruments,  and  one  surety 
pay  the  demand,  or  more  than  his  own  proportion  of  it  in  refer- 
ence to  the  number  of  his  co-sureties,  and  thereby  relieve  the  latter 
from  liability,  he  may  recover  against  each  co-surety  his  aliquot 
share  or  proportion  of  the  debt,  or  of  the  sum  paid  by  him  beyond 
his  own  proportion,  upon  an  implied  promise  to  contribute  (y). 
At  law,  the  calculation  is  made  upon  the  aliquot  share,  in  re- 
ference to  the  number  of  sureties,  although  one  be  insolvent  or  a 
bankrupt ;  so  that  if  there  be  three  sureties  for  a  debt  of  900/., 
and  one  pay  the  whole,  he  can  recover  by  action  from  a  co-surety 
only  100/.,  although  the  third  surety  be  unable  to  contribute  (g): 
But  the  rule  is  otherwise  in  equity;  where,  therefore,  in  the 
above  instance,  the  surety  would  recover  a  moiety  of  the  SCO/. 
from  the  solvent  co-surety  (A). 

If  the  surety  from  whom  contribution  is  claimed  became 


(c)  Tlie  acceptor  (5f  a  bill  is  not  lia- 
ble to  an  indorser  (there  being  no 
privity  or  promise  between  them  inde- 
pendently of  the  bill)  for  the  costs  of 
an  action  brought  by  the  holder  against 
the  indorser  thereon ;  Damson  v.  Mor^ 
gany9  B.  &C.  618. 

(rf)  Seaver  v.  Seaver,  6  C.  &  P.  673 ; 
Bleaden  v.  Ch(trles,  5  M.  &  P.  14 ;  7 
Bing.  246,  S.  C. ;  see  2  Chitty,  PI.  6th 
ed.  199|  and  notes;  ante,  501. 

(e)  Totissant  v.  Martinnanty  2  T.  R. 
100,  104;  see  Craftt  v.  Tritton,  8 
Taunt.  365;  2  Moore,  411,  S.  C. 

(/)  Cawell  V.  Edwards,  2  B.  &  P. 
208;  Veering  y.  Winc/ielsea,  id.  270; 
Duvics  V.  Humphreys,  6  M.  &  VV.  168  ; 


per  Lord  Eldon  in  Rvparte  Gifford,  6 
Ves.  805;  see  2  Pothier  by  Evans, 
77  to  81.  The  right  to  contribution 
arises  although  the  surety  paid  the 
debt,  after  having  given  a  bond  for  it, 
^without  the  knowledge  of  the  co- 
sureties ;  Dunn  v.  Slee,  1  Moore,  R.  2. 
Payment  of  a  note  after  an  immaterial 
alteration  is  not  a  voluntary  payment ; 
Cutton  V.  Simpson,  8  Ad.  &  £.  156 ; 
3  N.  &  P.  248,  S.  C. 

(g)  Browne  v.  Lee,  6  B.  &  C.  697  ; 
9  D.  &  R.  700,  S.  C. 

(A)  Id, ;  Peter  v.  Rich,  1  Chan.  R. 
19,  34;  Holl  v.  Harrison^  id.  246; 
L(tyer  v.  Neitotiy  1  Vern.  456. 
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bound  in  that  character,  at  the  request  of  the  surety  who  seeks 
to  recover  it,  he  is  not  liable  ;  for  the  implied  promise  is  in  such 
case  negatived  (t).  The  right  to  contribution  does  not  extend 
to  any  part  of  the  costs  paid  or  incurred  by  the  surety,  in  at- 
tempting to  defend,  or  in  settling  legal  proceedings  by  the  cre- 
ditor against  him  to  recover  the  debt  (ft). 

There  cannot  be  any  claim  for  contribution  between  part- 
ners (/).  But  if  there  be  several  defendants  (not  partners)  in  an 
action  ex  contractu,  and  the  plaintiff  recover  judgment  against 
them,  and  one  pay  the  whole  demand  recovered,  the  law  gives 
him  an  action  for  money  paid  against  the  others  to  recover  con- 
tribution {m).  And  if  one  of  two  joint  contractors,  upon  a  breach 
by  them  of  their  engagement,  agree  with  the  creditor  to  refer  the 
amount  of  damages  to  arbitration,  which  is  done  without  the  con- 
sent of  the  other  co-contractor,  the  former,  on  paying  the  sum 
awarded,  may  recover  a  moiety  thereof  from  the  latter,  in  an  ac- 
tion for  money  paid  (n).  And  where  the  plaintiff  and  defendant 
were  two  of  a  committee  appointed  at  a  vestry  meeting  for  the 
purpose  of  prosecuting  nuisances  on  the  waste  lands  and  high- 
ways of  the  parish  ;  which  committee  appointed  an  attorney,  who 
prosecuted  and  obtained  a  verdict ;  and  then  sued  the  plaintiff 
for  his  bill  of  costs,  which  was  referred  to  arbitration,  and  235/. 
with  costs  of  the  action  were  awarded  against  the  plaintiff;  it 
was  held,  that  the  plaintiff  might  maintain  assumpsit  against  the 
defendant  for  contribution  (o). 

But  in  the  case  of  an  action  ex  delicto  against  several  for  a 
trespass,  or  for  a  tort  (as  an  injury  to  the  plaintiff's  reversionary 
interest  in  a  mill),  if  judgment  for  damages  be  recovered  against 
them,  and  one  be  compelled  to  pay  the  whole,  he  has  no  claim 
to  contribution  against  his  co-defendants  (p).     There  may,  how- 


(i)  Turner  v.  Bavics,  2  Esp.  R.  478. 
A  promise  by  one  surety  to  indemnify 
the  other,  if  he  would  become  bound 
for  the  debt,  need  not  be  in  writing ; 
"Thomas  v.  Cookcj  8  B.  &  C.  728 ;  wd 
vide  Green  v,  Cresswell,  2  P.  &  Dav. 
430,  ante,  516. 

(k)  Knight  v.  HughcSy  3  C.  &  P. 
467  ;  Moo.  &  M.  247,  S.  C. ;  Roach 
V.  Thompson,  Moo.  &  M.  487 ;  ante, 
501. 

(0  Sadler  v.  Nixon,  6  B.  &  Ad.  936 ; 
ante,  237,  note  (q),  503. 

(w)  Blacketl  v. Weir,  5  B.  &  C.  387, 


388.  If  a  creditor  recover  against  one 
of  several  joint,  or  joint  and  several 
debtors,  in  an  action  against  him  onli/, 
the  claim  to  contribution  equally 
arises ;  id.  Contribution  between  the 
assignees  of  a  bankrupt,  Eden,  2d  ed. 
214;  Hart  v.  Biegs,  1  Holt,  R.  245; 
Lingard  v.  Bronuejf,  1  V.  &  B.  114. 

(«)  Burnelly.  Minot,  4  Moore,  340. 

(o)  Holmes  v.  Williamson,  6  M.  & 
Selw.  158. 

(p)  Mern/toeather  v.  Nixon,  8  T.  R. 
1 86 ;  Farebrother  v.  Anslay,  1  Camp. 
343,  345 ;  Wilsony.  Milner,  2  id,  452. 
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ever,  be  contribution  between  wrong-doers  if  the  plaintiff  was 
not  aware  that  the  act  done  by  him  was  illegal,  or  if  its  nature 
was  doubtful  (9).  And  if  a  party  recover  damages  in  case  against 
one  of  two  joint  coach  proprietors  for  an  injury  sustained  by  a 
passenger,  in  consequence  of  the  negligence  of  their  servants, 
such  proprietor  may,  it  seems,  sue  his  co-proprietor  for  contri- 
bution, on  proof  at  the  trial  that  he  (the  plaintiff)  was  not  per- 
sonally present  when  the  accident  occurred,  and  therefore  only  a 
tort  feasor  by  inference  of  law  (r) ;  though  not  then  if  there  be  a 
partnership  fund  out  of  which  the  damages  are  to  be  paid(«). 

In  satisfaction  of  an  illegal  demand  of  a  third  person  against 
the  defendant. — It  has  been  held  that  an  action  lies  to  recover 
money  paid  by  the  plaintiff,  at  the  defendant's  request,  to  a  per- 
son to  whom  the  defendant  had  lost  the  amount  on  an  illegal  bet 
upon  a  horse  race  (t). 

But  where  the  plaintiff,  by  the  defendant's  authority  and  in 
his  name,  laid  illegal  bets  on  horses,  and  the  bets  having  been 
lost,  the  plaintiff  paid  them,  without  the  defendant's  subsequent 
orders,  it  was  held  that  he  could  not  recover  the  money  so 
paid  (tf). 

In  Petrie  v.  Hannay(x),  it  was  held  by  the  court  (against 
the  opinion  of  Lord  Kenyon,  C.  J.,)  that  if  two  persons  jointly 
engage  in  an  illegal  stock-jobbing  transaction,  and  incur  losses, 
and  employ  a  broker  to  pay  the  differences,  and  one  of  them  re- 
pay the  broker,  with  the  privity  and  express  consent  of  the 
other,  the  whole  sum,  he  may  recover  a  moiety  from  the  other 
party  as  money  paid  to  his  use,  notwithstanding  the  statute 
7  Geo.  II.  c.  8.     The  three  judges  decided  the  point,  on  the 


(q)  Betts  V.  Gibhins,  2  Ad.  &  E. 
5T;  4  Nev.  &  M.  G4;  ante,  503. 

(r)  Woolei/  V.  Batte,  2  C.  &  P.  4 17; 
Peanon  v.  Skelton,  1  M.  &  W.  504 ; 
ante,  503,  238. 

(a)  Id. 

(0  Alcinbrook  v.  Hall,  2  Wils.  309 ; 
see  per  Buller,  J.,  Petrie  v.  Hannay, 
3  T.  R.  423,  424;  see  Young  v.  Cole, 
3  Bing.  N.  C.  724;  Pawle  v.  Gunn, 
6  Scott,  286 ;  4  Bing.  N.  C.  445. 

(tt)  Clayton  v.  Dt%,  4  Taunl.  165. 
In  this  case  the  plaintiff  was  a  princi- 
pal actor  in  the  illegal  transaction ; 
besides  which,  he  paid  the  monies 
witliout  orders. 

(x)  8  T.  R.  418.    This  case  was 


decided  on  the  authority  of  Faikneyy- 
Riyiious  and  Richardson,  4  Burr.  2069, 
where,  to  an  action  of  debt  on  a  bond, 
the  defendant  pleaded  the  act  of  the  7 
Geo.  2,  c.  8 ;  that  the  plaintiff  and 
Richardson  were  jointly  concerned  io 
certain  contracts,  contrai-y  to  that  sta- 
tute ;  that  the  plaintiff  voluntarily  paid 
the  differences ;  and  that  the  bond  was 
given  by  the  defendants  for  securing 
to  the  plaintiff  Richardson's  p^opo^ 
tion  of  that  loss;  and  on  demurrer, 
the  court  were  clearly  of  opinion  that 
the  plaintiff  was  entitled  to  recover  the 
amount  which  he  had  paid  under  the 
special  authority  of  Richardson,  though 
for  an  illegal  purpose. 
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ground  that  the  defendant  had  expressly  authorised  the  plaintiff 
to  make  the  payment  for  him.  But  it  seems  difficult  to  support 
the  judgment  consistently  with  modern  decisions,  for  the  plaintiff 
was  a  party  to  the  original  illegal  contract ;  his  claim  sprung 
out  of  it ;  and,  by  allowing  him  to  recover,  some  sanction  was 
given  to  the  transaction  (y).  And  in  a  recent  case,  in  which  it 
appeared  that  the  plaintiff  and  defendant  had  entered  into  an 
illegal  agreement  to  conduct  an  unlicensed  theatre,  and  the 
plaintiff  had,  at  the  defendant's  instance,  paid  for  him  certain 
moneys  the  defendant  was  to  pay  to  persons  he  employed  in  the 
management  of  it ;  it  was  held  that  an  action  for  money  paid 
could  not  be  maintained  (z). 


III.  Money  had  and  received. 


1 .  In  General :  Jot  what  the  common 

count  for  Money  had  and  received 
lies  ;  and  of  its  form  and  nature. 

2.  Who  may,  in  general,  maintam  ii, 

3.  Against  whom  it  lies,  in  general, 

4.  When  it  lies  to  recover  a  Debt  trans- 

ferred by  a  Creditor's  Order  on 
his  Debtor  to  pay  the  Plaintiff, 

5.  Or  Money  which  a  Principal  orders 

his  Agent  to  pay  the  Plaintiff, 

6.  Between  Principal  and  Agent, 


7.  Against  Stakeliolders. 

8.  To  recover  Money  paid  on  a  Fail- 
ure of  Consideration. 

9.  Or  Money  paid  by  Mistake, 

10.  Or  obtained  by  Fraud, 

11.  Or  Oppression  or  Extortion, 

12.  Or  upon  an  Illegal  Contract. 

13.  Or  Money  unjustly  recovered  at  Law, 

14.  Or  Fees  of  Office,  4*c.  unjustly  re- 
ceived by  an  Intruder. 

15.  Against  Sheriffs^  Sfc. 


1 .  In  general, — *'  This  kind  of  equitable  action  to  recover  back 
money,  which  ought  not  in  justice  to  be  kept,  is  very  beneficial, 
and  therefore  much  encouraged.  It  lies  only  for  money  which  ex 
aquo  et  bono  the  defendant  ought  to  refund  {a) :  it  does  not  lie 
for  money  paid  by  the  plaintiff,  which  is  claimed  of  him  as  pay- 
able in  point  of  honour  and  honesty,  although  it  could  not  have 
been  recovered  from  him  by  any  course  of  law ;  as  in  payment 
of  a  debt  barred  by  the  Statute  of  Limitations,  or  contracted 


(y)  And  see  Ex  parte  Mather,  3 
Ves.  jun.  373,  jw  Lord  Chancellor; 
Chitty  on  Bills,  58S ;  Aubertv,  Maze, 
2  B.  &  P.  371 ;  Brown  ▼.  Turner,  7 
T.  R.  680 ;  Booth  v.  Hodgson,  6  T.  R. 
405;  Steers  v.  Lashley,  id,  61;  Mit- 
chell V.  Cockbume,  2  H.  Bla.  379 ;  and 
other  cases  cited  Cannan  v.  Bryce,  3 

B.  &  Aid.  181 ;  and  see  per  Abbott, 

C.  J.,  id.  183.    As  to  money  lent  to 


pay  an  illegal  debt,  see  ante,  590. 

(z)  De  BegnisY.  Armistead,  10  Bing. 
107;  3  Moo.  &  Sc.  511.  As  to  the 
power  of  justices  and  lord  chamberlain 
to  authorize  dramatic  performances; 
Levy  V.  Yates,  8  Ad.  &  E.  134;  3 
Nev.  &  P.  349. 

(a)  See  Tibbits  v.  George,  5  Ad.  & 
E.  107;  6  Nev.  &  M.  804;  Noy  v. 
Reynolds,  1  Ad.  &  E.  162. 


602 


MONEY  HAD  AND  RECEIVED. 


during  his  infancy,  or  to  the  extent  of  principal  and  legal  inter- 
est upon  an  usurious  contract,  or  for  money  fairly  lost  at  play  ; 
because  in  all  these  cases  the  defendant  may  retain  it  with  a  safe 
conscience,  though  by  positive  law  he  was  barred  from  recover- 
ing. But  it  lies  for  money  paid  by  mistake ;  or  upon  a  con- 
sideration which  happens  to  fail ;  or  for  money  got  through  im- 
position (express  or  implied) ;  or  extortion ;  or  oppression ;  or 
an  undue  advantage  taken  of  the  plaintiff's  situation,  contrary 
to  laws  made  for  the  protection  of  persons  under  those  circum- 
stances (6)." 

It  does  not  lie  to  recover  back  a  sum  of  money  paid  as  a  de- 
posit on  the  purchase  of  an  estate,  when  the  instrument  under 
which  the  deposit  was  made  is  under  seal  and  contains  a  clause 
providing  for  its  return  (c). 

The  form  of  the  count  is,  that  the  defendant  was  indebted  to 
the  plaintiff  in  a  certain  sum,  "  for  money  had  and  received  by 
the  defendant  for  the  use  of  the  plaintiff."  To  support  this,  it 
is,  as  a  general  rule,  necessary  to  show  a  privity  of  contract  (d) 
between  the  plaintiff  and  defendant  either  in  law  or  fact,  and  to 
prove  that  the  defendant  himself  or  his  agent  (e),  actually  re- 
ceived money  for  the  use  of  the  plaintiff;  though  there  seldom  is 
in  this  form  of  action  a  direct  consideration  moving  from  the 
plaintiff  to  the  defendant  (/). 


(b)  Per  Lord  Mansfield,  C.  J.,  in 
delivering  the  judgment  of  the  Court 
in  Motes  v.  Macfarlafiej  2  Burr.  R. 
101? ;  and  see  Longchamp  v.  Kenny ^ 
1  Dougl.  138 ;  Straton  v.  Rastell,  2 
T.  R.  370;  Boyter  v.  Dodnoortk,  6 
T.  R.  681 ;  1  Chitty  PI.,  6th  ed.  351 ; 
see  2  Pothier  by  Evans,  369,. 378, 
379.  In  Johnson  v.  Johnson^  3  B.  & 
P.  169,  LordAlvanley,  C.  J.,  observed, 
"  that  in  the  case  of  Moses  v.  Macjar^ 
lane,  some  principles  were  laid  down, 
which  are  certainly  too  large,  and 
which  he  did  not  mean  to  rely  on; 
such,  as  that  wherever  one  roan  has 
money  which  another  ought  to  have,  an 
action  for  money  had  and  received 
may  be  maintained/' 

(c)  EnglUh  V.  Blunde/l,  8  C.  &  P. 
332, per  Lord  Denman,  C.J. 

(d)  Baron  v.  Husband^  4  B.  &  Ad. 
612;    1  Nev.  &  M.  728;  a  Nev.  & 


M.  381 ;  Howell  v.  Batt,  5  B.  &  Ad. 
506 ;  post,  613  ;  Sims  v.  Britten^  4  B. 
&  Ad.  375.  Evidence  of  admission  of 
account,  containing  items  of  money 
had  and  received,  sufficient  to  support 
the  count ;  Lorymer  v.  Stephens,  1  C, 
M.  &  R.  62 ;  4  Tyr.  869,  S.  C. 

(e)  Agent*s  receipt  when  a  receipt 
by  principal ;  Coates  v.  Bainbridge,  5 
Bing.  58 ;  2  M  &  P.  142,  S.  C. ;  ante, 
215,223.  Various  suras,  received  atdif- 
ferent  times,  upon  distinct  transactions, 
may  be  recovered  under  one  count  for 
money  had  and  received;  2  Saund. 
1 18,  note  (2).  When  mm  assump$it 
should  be  pleaded,  and  what  special 
plea  amounts  to  the  general  issue; 
Solly  V.  Neish,  2  C,  M.  &  R.  255  ;  1 
Gale,  227  ;  5  Tyr.  625,  S.  C. ;  Chit, 
jun.  Plead.  204,  s. 

(/)  Lilly  V.  Hays,  5  Ad.  &  E.  550; 
ante,  55. 
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Therefore^  if  money  in  litigation  between  two  parties  has,  by 
mutual  consent,  been  paid  over  to  a  trustee  or  stakeholder,  in 
trust  for  the  party  entitled,  it  can  be  recovered  by  the  party  en- 
titled to  it  only  from  the  stakeholder,  and  not  from  the  other 
party  who  claimed  the  money  (g). 

And  where  it  appeared  that  premises  in  which  the  business  of 
a  wine  and  spirit  merchant  was  carried  on  were  assigned,  to- 
gether with  the  licence,  to  the  plaintiff  by  way  of  mortgage,  and 
the  occupier  having  forfeited  the  licence  the  plaintiff's  mortgage 
was  paid  off;  but  afterwards  the  assignee  of  the  mortgagor 
procured  a  new  licence,  which  be  sold  to  a  new  occupier  of  the 
premises;  it  was  held  that  the  plaintiff  could  not  sue  him  for  the 
amount  obtained  on  the  sale  of  such  licence,  the  licence  sold  not 
being  the  licence  conveyed  to  the  plaintiff  (A). 

It  must,  in  general,  appear  that  the  defendant  has  received 
money  or  cash,  and  not  merely  money's  worth  (i) ;  and  therefore 
the  count  for  money  had  and  received  will  not  lie  to  recover  the 
value  of  bank  or  other  public  stock  transferred  to  the  defendant 
improperly,  and  still  standing  in  his  name  (k) ;  or  foreign  secu- 
rities or  money,  unless  it  appear  that  the  defendant  has  had  an 
opportunity  of  converting  the  latter  into  British  money  (/). 
Where  the  property  received  by  the  defendant  is  saleable,  or 
directly  or  readily  convertible  into  money,  a  sale  and  receipt  of 
money  by  him  may  sometimes  be  presumed,  particularly  after  a 
great  lapse  of  time,  until  the  contrary  be  proved  (m).  And  if  a 
stakeholder  receive  country  bank  notes  as  money,  the  amount 
may  be  recovered  under  the  count  for  money  had  and  received  {n)^ 

Where  the  plaintiff  residing  at  X,  employed  the  defendant 


(g)  Ker  y.  Osborne,  9  East,  378; 
see  post,  621. 

(A)  Manifold  v.  Morris,  5  Bing.  N. 
C.  420. 

(i)  Moore  v.  Pyr/rc,  11  East,  52; 
Marteell  v.  Jamieson,  2  B.  fr  Al.  51  ; 
Wharton  v.  Walker,  6  D.  &  R.  288 ; 
4  B.  &  C.  163,  S.  C. 

(/c)  ^A/e,588.  The  Court  will  not, 
even  though  the  parties  consent  to  it, 
aUow  an  action  to  be  tried  and  decided 
in  this  form  of  action,  if  it  be  not  ap- 
plicable to  the  case ;  Ker  v.  Osborne, 
9  East,  378,  381. 

(/)  M'LachUm  v.  Ewtns,  1  Y.  &  J. 
380. 


(m)  Longchemp  v.  Kenny,  1  Dougl. 
137 ;  Leeret/  v.  Goodson,  4  T.  R.  687 ; 
Whitwell  V.  Bennett,  3  B.  &  P.  559 ; 
hunter  v.  Welsh,  1  Stark.  R.  224; 
M^Lachlan  v.  Evans,  1  Y.  &  J.  380 ; 
see,  however,  Elbourn  v.  Upjohn,  1 
Camp.  572. 

(n)  Pickard  v.  Bankes,  IS  East,  20 ; 
Fox  V.  Cutworth,  cited  in  Spratt  v. 
Hobhottse,  12  Moore,  402, 403;  4  Bing. 
173,  S.  C.  In  the  latter  case,  a  check 
was  held  to  be  money,  it  being  treated 
as  such,  &c.;  see  also  Wilkinson  v. 
Godefroy,  9  Ad.  &  E.  536. 
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may  render  him  liable  in  this  form  of  action  {u).  The  defendant 
having,  as  administrator,  received  a  sum  of  money,  which  it  was 
agreed  by  all  the  persons  entitled  to  it  should  be  applied  to  the 
funeral  of  the  testator's  widow,  which  had  been  paid  by  the  plain- 
tiff, promised  so  to  apply  it,  and  it  was  held  that  he  was  liable 
personally  for  money  had  and  received  for  the  plaintiff's  use  (x). 
So  if  a  trustee  state  an  account  with  the  cestui  que  trtist,  and  ad- 
mit that  a  balance  belonging  to  the  latter  is  in  his  hands,  such 
balance  may  be  recovered  from  him  in  an  action  for  money  had 
and  received  (y).  But  a  husband  cannot  maintain  an  action  for 
money  had  and  received  to  recover  a  sum  of  money  from  the  de- 
fendant, a  trustee,  in  whose  hands  he  has  joined  his  wife  in  plac- 
ing certain  funded  property,  to  which  she  was  entitled  under  a 
former  marriage  settlement,  for  the  purpose  of  his  selling  it,  and 
afler  paying  off  a  mortgage,  securing  the  interest  of  the  residue 
to  the  wife,  &c.,  though  the  defendant  had  converted  the  pro- 
perty into  money  and  paid  over  to  the  plaintiff  a  portion  of  the 
proceeds  of  the  sale(z). 

There  are  cases  in  which  a  liability  for  money  had  and  re- 
ceived may  exist,  although  no  money  was  ever  received  by  the 
defendant.  Thus  where  the  purchaser  of  an  estate  agreed  with 
the  vendor  that  if  the  latter  would  pay  the  whole  expense  of  ano- 
ther transaction,  he,  the  vendor,  should  not  pay  any  part  of  the 
expenses  of  the  conveyance,  which  were  equally  payable  by  the 
vendor  and  vendee ;  it  was  held,  that  the  money  thus  set  off  be- 
tween the  vendor  and  vendee  might  be  recovered  by  the  attorney 
who  prepared  the  conveyance  as  money  had  and  received  by  the 
vendee  to  his  use  (a).  So  where  A.,  being  agent  for  the  grantor 
and  the  grantee  of  an  annuity,  delivered  an  account  to  the 
grantee,  by  which  it  appeared  that  the  agent  had  received  from 
the  grantor  certain  sums  on  account  of  the  annuity,  it  was  held, 
that  the  agent  having  thus  led  the  grantee  to  suppose  that  these 
moneys  were  received,  was  bound  by  the  account  delivered,  and 
was  liable  for  money  had  and  received ;  unless  he  could  shew 
he  had  given  credit  for  those  payments  by  mistake  (&).     But 

(u)  See  Henningt  v.  Rothschild,  4  (y)  Ante,  382. 

Bing.  315;  12  Moore,  559;  Spratty.  {z)  Mileham  y.  Eicke,  3  M.  &  W. 

Hobhouse,  4  Bing.  173;    19  Moore,  407. 

395,  S.  C. ;   and  see  instances,  postf  (a)  Noy  v.  Reynolds,  1  Ad.  &  £. 

616  to  619;  and  Parry  v.  Roberts,  3  159 ;  4  Nev.  &  Man.  483. 

Ad.  &  E.  118.  (6)  Shaw  r.  Picton,  7  D.  &  R.  201 ; 

(jr)  Meert  v.  Moessard,  1 M.  &  P.  8.  4  B.  &  C.  7 15 ;  cited  by  Abbott,  C.J., 
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where  A.  being  the  agent  of  the  grantor  and  the  grantee  of  cer- 
tain annuities,  all  payments  on  account  of  the  annuities  passed 
through  his  hands,  and  he  charged  the  grantee  a  commmission 
upon  all  such  payments ;  and  delivered  to  the  grantee  an  account, 
and  gave  him  credit  for  half  a  year's  annuity,  describing  it  ''  as 
money  not  yet  received;*'  and  debited  him  with  commission 
upon  the  same ;  but  in  fact  it  bad  not  been  received  by  A. ;  and 
he  afterwards  became  bankrupt ;  it  was  held,  that  his  assignees 
were  entitled  to  be  allowed  that  sum  in  account  by  the  grantee. 
And  where  in  one  account  credit  was  given  to  the  grantee  for 
certain  sums,  as  money  actually  received  by  vl*,  and  they  had 
never  been  received ;  and  in  another  account,  subsequently  de- 
livered, the  same  sums  were  placed  to  the  debit  of  the  grantee 
with  his  assent ;  it  was  held,  that  the  assignees  of  A.  were  enti- 
tled to  credit  for  those  sums  (c). 

Where  bankers  were  employed  to  receive  the  dividends  on 
certain  stock,  and  had  in  their  own  books  credited  their  em- 
ployers with  the  dividends  as  received  when  in  fact  they  had  not 
been  received,  a  partner  in  the  firm  having  sold  the  stock  by 
means  o{  a,  forged  power  of  attorney,  and  continued  to  make  en- 
tries in  the  books  of  the  firm,  as  though  the  dividends  were  re- 
ceived by  him ;  it  was  held,  that  the  other  partners  were  not 
bound  by  the  entries  so  made  so  as  to  be  sued  for  money  had 
and  received,  the  Bank  of  England  continuing  liable  to  the  em- 
ployers, and  their  situation  not  being  altered  materially  ((i). 

In  order  to  maintain  the  common  count  for  money  had  and 
received,  it  is  not  always  necessary  that  there  should  have  been 
an  express  privity  of  eontrad  between  the  plaintifi"  and  defend- 
ant ;  and  it  is  not  material  that  in  fact  the  defendant  received 
the  money  for  his  oum  use,  and  with  intent  to  appropriate  it  to 
his  purposes,  under  the  supposition  that  he  had  a  right  to  do  so, 
it  legally  and  justly  belonging  to  the  plaintiff. 


m  Shaw  y.  Dartnall,  6  B.  &  C.  65, 
and  observed  upon  by  Bayley,  B.  in 
Hume  V.  Bolland,  1  C.  &  M.  134. 

(c)  Shaw  V.  Barlnall,  9  D.  &  R. 
54 ;  6  B.  &  C.  56,  S.  C,  observed 
upon  by  Bailey,  B.  in  Hume  v.  Bol- 
land,  1  C.  &  M.  134.  In  Shaw  v. 
Woodcock,  7  B.  &  C.  73,  it  was  held 
that  the  delivery  of  four  successive  ac- 
counts by  the  agent  of  the  grantee  of 
the  annuity,  charging  hiinself  with  the 


annuity,  though  not  received,  and 
sometimes  stated  in  the  account  not  to 
be  so,  and  the  debiting  the  grantee 
with  commission  on  the  receipts,  and 
the  payment  of  the  balances  without 
any  claim  by  the  agent  to  allowance 
of  the  money,  would  evidence  an  agree- 
ment by  the  agent  to  guarantee  the  an- 
nuity. 

(d)  Hume  v.  Bollandy  1  C.  &  M. 
130;  ante,  95«. 
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And  where  a  husband  gave  his  wife  a  sum  of  money  to  take 
care  of,  and  she  without  his  knowledge  deposited  it  in  a  bank  in 
the  name  of  her  son  by  a  former  marriagei  who  was  then  an  in- 
fant, and  took  from  the  bankers  an  accountable  receipt  in  her 
son's  name  bearing  interest ;  it  was  held,  that  the  bankers  were 
liable  to  the  husband  for  the  amount  as  money  had  and  received  to 
his  use,  the  wife  not  being  the  agent  of  her  husband,  nor  having 
any  right  to  make  the  deposit  for  the  infant,  who  could  give  her 
no  authority,  and  the  bankers  not  having  received  the  money 
under  any  contract  binding  on  them  with  the  infant  (e). 

There  are  many  cases  in  which  the  plaintiff  may  waive  the 
original  tart  committed  by  the  defendant,  and  through  the  me- 
dium of  which  the  defendant  received  the  money,  and  sue  as  for 
money  bad  and  received  (/).  As  where  the  defendant  tortiously 
takes  the  plaintiff's  goods,  and  sells  then)»  and  receives  the  pro- 
duce (g),  or  extorts  money  by  detaining  them  {h),  or  receives  the 
fees  of  an  office  into  which  the  defendant  has  intruded  (i).  But 
where  a  check  was  deposited  in  the  bands  of  a  stakeholder,  and 
treated  by  all  the  parties  as  money,  the  stakeholder's  converting 
it  into  money  does  not  make  him  a  wrongdoer  so  as  to  divest  him 
of  his  special  character,  and  reader  him  liable  to  be  sued  for 
money  had  and  received  before  the  determination  of  the  event 
on  which  the  stake  depended  (A).  Where  several  distinct  torts 
have  been  committed,  the  suing  in  trespass  for  one  of  such  torts 
is  no  waiver  of  the  right  to  sue  for  money  had  and  received  to 
recover  the  value  of  goods  taken  under  a  prior  tort  (/). 

It  has  also  been  laid  down,  that  money  had  and  received  lies, 
if  a  person  go  and  receive  my  rents  from  my  tenants  (lu).  But 
tl)en  it  must  appear  that  the  defendant  acted  as  agent  of  the 
plaintiff  in  such  receipt  (n).     In  Hasser  v.  fVallis(p)s  it  appeared 


(e)  Calknd  v.  Lqyd,  6  M.  &  W.  26. 

(/)  See  1  Chitty  PI.  6lh  ed.  100, 
352;  Hambfy  v.  Trotij  1  Cowp.  371, 
376 ;  Clark  v.  Gilb^t,  2  Bing.  N.  C. 
357;  2  Scott,  520;  1  Hodges,  347, 
S.  C;  Pratt  v.  Vizard,  5  B.&  Ad.  808; 
2  Nev.  &  Man.  455. 

(g)  1  Chitty  PI.  6th  ed.  351  ;  La- 
mine  V.  DotTcll,  2  Lord  Rayro.  1216 ; 
Foster  V.  Stewart,  3  M.  &  Selw.  191  ; 
Youngy.  Manhull,  8  Bing  43 ;  1  Moo. 
&Sc.  110;  a/i7er,  if  under  a  distress,  Lib- 
don  V.  hooper,  Cowp.  414;  pott,  636. 

(A)  Post,  Division  11. 

\i)  Posty  Division  14 ;  Roland  v. 


^all,  1  Scott,  539. 

(k)  Wilkinson  v.  Godefroy,  9  Ad.  & 
E.  588. 

(0  Potoell  V.  Reet,  2  N,  &  P.  571 ; 
7  Ad.  &  E.  426,  S.  C. 

(m)  See  per  Heath,  J.,  Liehtfy  v. 
Clouften,  1  Taunt.  114;  this  must 
mean  where  he  receives  them  as  my 
agent.    See  post,  608,  and  infra  note 

(w)  Per  Bayley,  B,  in  Clarance  v. 
Marshall,  2  C.  &  M.  502. 

M  1  Salk.  28 ;  1 1  Mod.  146,  S.C. ; 
see  Damton  v.  Pigman,  Peake^s  Add. 
Cas.  Ill ;  post,  609,  note(r). 
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that  the  plaintiff,  being  a.  feme  sole,  married  the  defendant  Wallis, 
who  was  in  truth  married  to  another  woman ;  Wallis  made  a 
lease  of  the  wife's  land,  reserving  rent,  and  receiving  the  rents 
from  the  tenants.  Upon  this,  the  plaintiff,  discovering  the 
former  marriage,  brought  an  indebitatus  assumpsit  against  Wallis 
for  so  much  money  received  to  her  use.  "  And  after  verdict  on 
non-assumpsit,  it  was  objected  that  Wallis  having  no  right  to  re- 
ceive, the  tenant  was  not  discharged,  and  therefore  an  action  lay 
against  the  tenant,  who  has  his  remedy  over  against  Wallis. 
But  the  Court  held  Wallis  was  visibly  a  husband,  and  the  tenant 
discharged ;  at  least  that  the  recovery  against  Wallis  in  this  ac- 
tion would  discharge  the  tenant,  for  this  would  be  a  satisfaction 
to  the  lessor."  The  decision,  however,  of  the  Court  in  this  case 
proceeded  probably  on  the  ground  of  the  fraud  committed  by 
the  defendant  on  the  plaintiff  Where,  however,  a  person  cfaiw- 
ing  title  to  land,  but  having  no  title,  induces  the  tenants  of  the 
owner  to  pay  him  their  rents,  and  receives  and  retains  the  same 
adversely,  an  action  for  money  had  and  received  is  not  the  pro- 
per remedy  against  the  party  thus  wrongfully  obtaining  the 
rents ;  his  title  cannot  be  tried  in  that  form  of  action  {p\ 

And  the  count  for  money  had  and  received  is  not  in  general 
sustainable  where  all  privity  of  contract  between  the  plaintiff 
and  defendant  is  expressly  negatived  by  the  facts,  and  the  de- 
fendant received  the  money  solely  for  and  under  the  authority  of 
another  person. 

J.,  an  attorney,  who  was  accustomed  to  receive  certain  dues 
for  the  plaintiff,  his  client,  went  irom  home,  leaving  JB.,  his  clerk, 
at  the  office.  B,,  in  the  absence  of  his  master,  received  money 
on  account  of  the  above  dues  for  the  client,  (which  he  was  au- 
thorised to  do),  and  gave  a  receipt,  signed  "  B.,  for  Mr.  /."  «'• 
was  in  bad  circumstances  when  he  left  home,  and  he  never  re- 
turned ;  but  it  did  not  appear  that  his  intention  so  to  act  was 
known,  at  the  time  of  the  payment,  to  B,  B.  afterwards  refused 
to  pay  the  money  over  to  the  client,  and  in  assumpsit  brought 
against  him  for  money  had  and  received,  it  was  held  that  the  ac- 
tion did  not  lie,  for  that  the  defendant  received  the  money  as  the 
agent  of  his  master,  and  was  accountable  to  him  for  it,  the  mas- 


(p)  Clarancev.  Marshall,  2  C.  &     400;    Marshall  y,  Hopkins,  15  Easl* 
M.  495;   4  Tyr.  147,  S.  C;  see  also     313,  314. 
Decharms  v.  tlorwood,  4  M.  &  Scott 
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ter  on  the  other  hand  being  answerable  to  the  client  fof  the  sum 
received  by  his  clerk ;  and  there  was  no  privity  of  contract  be- 
tween the  present  plaintiff  and  defendant  (o).   '    '    . 

A.y  B.y  and  Others  were  owners  of  a  ship  in  the  service  of  the 
East  India  Company.  B.  was  managing  owner,  and  employed 
C.  as  his  agent  for  general  purposes,  and  amongst  others  to 
receive  and  pay  monies  on  account  of  the  ship  ;  and  C.  kept  a 
separate  account  in  his  books  with  ii.,  as  such  managing  owner. 
To  obtain  payment  of  a  sum  of  money  due  from  the  Ea^t  India 
Company  on  account  of  the  ship,  it  was  necessary  that  the  receipt 
should  be  signed  by  one  or  more  of  the  owners,  besides  the 
managing  owner ;  and  upon  a  receipt  signed  by  B.  and  one  of 
the  other  owners,  C.  received,  on  account  of  the  ship,  2000Z. 
from  the  East  India  Company,  and  placed  it  to  B,^%  credit  in 
his  books,  as  managing  owner.  The  part-owners  having  brought 
money  had  and  received  to  recover  the  balance  of  that  account, 
it  was  held  that  C.  had  received  the  money  as  the  agent  of  £., 
and  was  accountable  to  him  for  it;  that  there  was  no  privity 
between  the  other  part-owners  and  C,  and  consequently  that  the 
action  was  not  maintainable  {p). 

2.  Who  may,  in  general,  maintain  the  Action. — We  have 
already  slightly  noticed  the  rule,  that  in  order  to  maintain  money 
had  and  received,  the  plaintiff  must  shew  that  the  defendant  has 
received  some  specific  sum  for  his  use  (9).  It  is  necessary  that 
the  money  or  the  goods,  the  proceeds  whereof  the  plaintiff 
claims,  should  originally,  or  at  the  time  of  the  action  brought, 
have  belonged  to  him  (r).  But  where  the  defendant  was  a  mere 
wrong-doer  in  taking  goods,  and  he  sells  them  and  receives  the 
proceeds,  the  parly  from  whose  possession  they  were  taken  may 
maintain  money  had  and  received  to  recover  the  proceeds,  with- 


(o)  Stephens  v.  Badcockf  3  B.  &  Ad. 
S54 ;  and  see  Howell  v.  Batt,  5  B.  & 
Ad.  504,;)o<^61d. 

(p)  Simn  V.  Britlam,  4  B.  &  Ad. 
375. 

(9)  Ante,  603,  604. 

(r)  Thurston  v.  Mills,  16  Enst,  274 ; 
Manifold y.  Morris,  5  Bing.  N.  C.  420, 
ante,  603.  A.,  being  a  bankrupt,  con- 
tinued in  possession  of  his  estate,  and 
granted  an  annuity  out  of  certain  pre- 
mises to  B.  The  tenant  in  possession 
paid  the  rent  to  B.to  prevent  a  distress. 


Held,  that  the  assignees  could  not  sue 
B.  for  money  had  and  received  ;  that 
they  should  sue  the  tenant  for  the 
rent,  and  he  should  sue  B.  for  the 
money  wrongfully  received ;  Damion 
V.  Pigman,  Peake's  Ad.  C.  111.  Sed 
videper  Heath,  J.  in  Lif^htley  v.  Clous- 
ton,  1  Taunt.  114,  115;  ante,  007. 
When  money  may  be  described  as  the 
money  of  one  of  several  coach  pro- 
prietors in  indictment  for  emi>ezzle- 
ment,  Beg.  v.  White,  8  C.  &  P.  742. 
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out  proving  any  title  to  the  goods  beyond  mere  possession :  nor 
is  it  essential  to  shew  by  direct  evidence  the  exact  amount  re- 
ceived by  the  defendant,  if  the  jury  believe  the  fact  of  the  sale 
by  him  (s) :  and  if  the  plaintiff  be  entitled  to  the  money,  the 
action  lies,  though  the  money  were  received  indirectly,  and  even 
though  it  were  not  the  identical  produce  of  the  goods  taken  (t). 
And  where  there  have  been  distinct  acts  of  trespass,  the  right  to 
sue  for  money  had  and  received  in  respect  of  the  first  act  of 
trespass  is  not  waived  by  the  claimant's  suing  in  trespass  for  the 
subsequent  act  (tt).  Where  the  trustee  of  a  bill  of  exchange 
sued  thereon  for  the  benefit  of  A.,  and  the  defendant  in  the 
action  escaping,  the  trustee  recovered  against  the  sheriff,  it  was 
held  that  A»,  the  cestui  que  trust,  might  maintain  money  had 
and  received  against  the  trustee  to  recover  the  sum  obtained 
fi'om  the  sheriff,  allowing  the  trustee  his  costs  and  expenses  (r). 
So  where  an  action  was  brought  in  the  name  of  A.  against  B. 
on  a  bill  of  exchange,  but  it  appeared  that  C,  the  drawer  of  the 
bill,  was  the  real  plaintiff,  and  that  A,  only  lent  his  name  because 
C.  was  unwilling  that  his  should  appear,  and  that  A.  gave  no 
instructions  to  and  had  no  communications  with  the  attorney, 
and  the  attorney  received  a  sum  of  money  from  B,  on  the  set- 
tlement of  that  action ;  it  was  held,  in  an  action  for  money  had 
and  received  by  A.  against  the  attorney  to  recover  such  sum, 
the  jury  having  found  that  it  was  received  for  C  and  not  for  A,, 
that  the  plaintiff  could  not  recover  (y). 

Where  several  part-owners  of  a  ship  employ  an  agent  to 
sell  the  same,  they  must  all  join  in  suing  him  for  money  had  and 
received,  although  some  of  them  may  have  been  paid  their  shares 
of  the  proceeds  of  the  sale  (z). 

3.  Against  whom  it  lies,  in  general  (a), — This  action  is 
not  in  general  maintainable  against  a  mere  bearer  of  money  from 


(s)  Potoell  V.  Rees,  7  Ad.  &  £.  426 ; 
2N.  &P.  571. 

(t)  Allanson  v.  Atkinaont  1  M.  & 
Selw.  583 ;  Gli/n  v.  Uertel,  8  Tauot. 
225. 

(u)  Supra,  note  (f). 

(x)  RandoU  v.  Bell,  1  M.  &  Selw. 

714. 

(y)  Clark  v.  Dignam,  3  Mee.  &  W. 
478. 

(a)  Hatsall  v.  Griffith,  2  C.  &  M. 


679 ;  4  Tyr.  487,  S.  C. 

(a)  As  to  suing  a  trustee  for  money 
had  and  received,  see  ante,  282,  98S ; 
an  executor,  ante,  270 ;  or  official  or 
other  assignee  of  a  bankrupt,  atUe^ 
863,  and  note  (^).  Liability  of  auc^ 
tioneer,  ante,  308,  and  fOsT,  623; 
stakeholders,  pott^  621 ;  government 
agents,  ante,  278,  279.  The  trustees, 
&c.  of  a  savings-bank  cannot  be  sued ; 
the  only  remedy  is  by  arbitration  under 
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one  person  to  another  (6).  It  should  in  general  be  brought 
against  the  principal,  and  not  against  a  mere  receiver  or  col- 
lector (c) ;  or  an  agent  or  other  party  who  has  paid  over  the 
money  to  another,  according  to  the  directions  of  the  party  who 
deposited  it  with  him  (^^ ) ;  or  against  a  clerk  or  an  attorney,  who, 
without  paying  it  over,  received  it  expressly  under  the  authority 
and  for  and  in  the  name  of  his  employer  (e).  So  this  action 
cannot  be  maintained  against  a  churchwarden  to  recover  back 
dues  which,  previous  to  the  commencement  of  the  action,  had 
been  paid  over  by  him  to  the  trustees  of  a  chapel  for  whom  it 
was  received  (/)•  And  where  an  arbitrator  received  money  in 
dispute  as  a  deposit,  until  the  question  could  be  decided,  and 
paid  it  over,  according  to  his  award,  to  the  person  whom  he 
considered  entitled  to  it,  it  was  held,  that  although  the  person 
who  deposited  «the  money  had  previously  committed  an  act  of 
bankruptcy,  the  assignees  could  not  sue  the  arbitrator  for  money 
had  and  received,  he  being  a  mere  gratuitous  holder  or  carrier 
of  the  money,  and  having  paid  it  over  bond  fide  without  know- 
ledge of  the  act  of  bankruptcy  (ff).  But  if  money  be  paid  by 
mUiahe  to  an  agent,  and  placed  by  him  to  the  account  of  his 
principal,  but  not  paid  over,  money  had  and  received  lies  against 
the  agent  at  the  suit  of  the  payer,  And  the  mere  passing  such 
money  in  account,  or  making  rests,  without  any  new  credit  given, 
fresh  bills  accepted,  or  further  sums  advanced  for  the  principal 
in  consequence  of  it,  is  not  equivalent  to  a  payment  of  it  over  (A). 
And  if  the  money  be  paid  over  by  the  agent,  it  must  be  an  inno- 


the  statute ;  Cmp  v.  Bunbury,  8  Bing. 
394 ;  1  M.  &  Scott,  646 ;  Reg.  v.  Trus- 
teet  of  Mildenhall  Savings  Bank,  % 
Nev.  &  P.  278;  when  mandamus 
granted  to  compel  a  reference,  Reg, 
V.  Norlhwich  Savings*  Bank,  9  Ad.  or 
E.  789. 

(6)  Coles  V.  Wright,  4  Taunt.  198; 
recognized  in  Tope  v.  Hockin,  7  B.  & 
C.  110,  per  Lord  Tenterden,  C.  J. 
Tiie  general  rule  is,  that  the  true 
owner  of  property  misapplied  by  an 
agent  may  follow  it ;  as  m  the  case  of 
a  bill  to  which  the  owner's  name  has 
been  forged,  no  property  passing  by  a 
forgery;  Johnson  v.  Winkle,  3  Bing. 
N.  C.  2*25  ;  an  exception  exists  in  the 
case  of  the  ordinary  currency  of  the 
country ;  see  ante,  384,  385 ;  jMng  v. 
Smyth,  7  Bing.  292,  284  ;  5  M.  &  P. 


82;  fKr  Tindal,  C.  J. 

(c)  Sadler  v.  Evans,  4  Burr.  1985; 
Greenwey  v.  Hurd,  4  T.  R.  553,  554, 
555,  notes. 

{d )  BuUer  v.  Harrisont  Cowp.  566 ; 
Whitehead  v.  Evans,  5  Moore,  105, 
115. 

(e)  Ante,  608 ;  Baron  v.  Husband, 
4  B.  &  Ad.  611 ;  and  see  Hmcell  v. 
Batt,  5  B.  &  Ad.  504. 

W)  Horsfall  v.  Handley,  8  Taunt. 
136;  2  Moore,  5. 

(g)  Topev,  Hockin,  7  B.&C.  101; 
9  D.  &  R.  881,  S.  C. 

(A)  Buller  v.  Harrison,  Cowp.  565 ; 
Cox  V.  Prentice,  3  M.  &  Selw.  344; 
Peto  V.  Blades,  5  Taunt.  657;  Ed- 
wards V.  Uodding,  id.  815;  Bradbury 
V.  Anderton,  1  C,  M.  h  IL  486;  5 
Tyr.  162,  S.  C. 
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cent  and  bond  fide  payment ,  without  knowledge  of  the  plaintiff's 
claim.  An  attorney,  who  was  also  an  auctioneer,  received  a 
deposit  on  property  which  he  had  sold  by  auction,  and  after 
queries  raised  on  the  title,  and  before  they  were  cleared,  paid 
over  the  deposit  to  his  principal.  On  demand  of  the  deposit  by 
the  buyer,  he  answered  that  his  principal  would  not  consent 
to  return  it,  and  would  enforce  the  contract.  It  was  held  that 
the  buyer  might  recover  the  deposit  from  the  auctioneer  as 
money  had  and  received  to  the  plaintiff's  use  :  Ist,  because  the 
defendant,  as  attorney,  had  notice  that  the  title  was  not  com- 
pleted before  he  paid  over  the  money ;  Sdly,  because  he  misled 
the  plaintiff  to  sue  himself,  by  not  saying  he  had  paid  it  over  (t). 
In  Atlee  v.  Backhouse  (k),  however,  the  facts  were,  that  on 
the  1st  September,  1834,  a  seizure  of  spirits  was  made  by  the 
officers  of  excise  on  the  plaintiffs*  premises.  The  plaintiffs 
applied  to  the  commissioners  of  excise  for  the  restoration  of  the 
spirits ;  1st,  on  security  being  given  for  the  payment  of  any 
penalties  incurred,  then  on  payment  of  their  value,  to  abide  the 
result  of  the  inquiry ;  which  requests  were  refused.  A  writ  of 
appraisement  having  been  sued  out  in  order  to  the  condemnation 
of  the  goods,  the  plaintiffs  proposed  to  the  commissioners  to  pay 
the  amount  at  which  they  were  appraised,  upon  their  restoration: 
the  commissioners  answered  that  they  could  accept  no  offer  for 
the  restoration  of  the  seizure,  the  acceptance  of  which  might 
prejudice  the  proceedings  for  penalties ;  whereupon  the  plaintiffs 
stated,  that  by  their  paying  the  money  they  gave  up  all  claim  to 
the  seizure,  and  held  themselves  responsible  for  such  proceedings 
for  penalties  as  the  board  might  think  fit  to  institute*  The  com- 
missioners thereupon  agreed  to  restore  the  spirits ;  and  accord- 
ingly, on  the  11th  September,  the  appraised  value  was  paid  by 
the  plaintiffs  to  the  defendant,  the  receiver-general  of  excise,  and 
the  spirits  were  restored  to  them.  An  information  for  penalties 
was  subsequently  filed  against  the  plaintiffs,  in  which  a  verdict 
was  taken  for  the  crown  by  consent  for  a  mitigated  amount  of 
penalties.  In  November,  1836,  the  plaintiffs  gave  the  defendant 
notice  of  action,  and  re-demanded  the  money ;  but  it  was  held 
that  the  plaintiffs  could  not  recover  back  the  money  so  paid  in 


(i)  Edwardt  r.  Hodding,  5  Taunt,  teridge,  3  C.  &  P.  40,  4t. 
815,    cited    Honfall  v.    Hundley,  8         (k)  Atlee  and  others  v.   BackhousCf 

Taunt.  136;  2  Moo.  5  ;  and  approved  3  M.  &  VV.  633. 
of  by  Lord  Tenterden  in  Gray  v.  Gut- 
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an  action  for  money  had  and  received^  inasmuch  as  it  was  paid 
on  a  binding  agreement  made  upon  good  consideration,  whereby 
the  plaintiffs  agreed  that  it  should  not  be  recoverable  back ;  and 
further,  that  they  were  precluded  from  recovering  by  the  provi- 
sions of  the  7  &  8  Geo.  4,  c.  63,  s.  98 ;  and  it  was  also  held, 
that  at  all  events  the  action  could  not  be  maintained  against  the 
defendant,  inasmuch  as  the  money  was  received  by  him  only  for 
the  purpose  of  its  being  paid  over  pursuant  to  the  act  of  par- 
liament ;  and  it  was  not  shown  that  it  remained  in  his  hands  till 
he  had  notice  to  retain  it. 

In  Howell  v.  Batt(l),  the  defendant  was  of&ce-keeper  of  an 
Exeter  and  London  coach,  and  servant  to  C,  a  proprietor  at 
Exeter,  where  the  office  kept  by  defendant  was.  Defendant 
from  time  to  time  made  up  accounts  of  the  shares  of  profits  due 
to  the  several  proprietors,  and  sent  them  to  those  parties,  taking 
the  money  from  a  balance  of  C's  which  he  had  in  hand.  On 
one  occasion  defendant  sent  to  plaintiff,  a  proprietor,  a  packet 
purporting  to  contain  2Sl,  which  was  due  to  him,  but  in  reality 
containing  20/.  only.  Plaintiff  sued  defendant  for  3/.  had  and 
received  to  his  use :  but  it  was  held,  that  defendant  was  not 
liable,  there  being  no  privity  of  contract  between  him  and  the 
plaintiff;  and  that  he  was  not  precluded  from  this  defence  by 
having  told  the  plaintiff,  after  action  brought,  that  he  the  de* 
fendant  had  had  the  231.  of  C,  and  sent  it  to  the  plaintiff  and 
debited  C  with  it. 

In  order  to  charge  partners  for  money  had  and  received,  it 
must  be  shown,  either  that  the  money  was  received  by  all  of 
them,  or  by  one  on  behalf  of  all  (wi) ;  therefore,  where  one  of 
two  partners,  after  a  dissolution  of  their  partnership,  received 
from  an  insurance  office,  under  a  policy  effected  in  his  o^m 
name,  the  value  of  goods  belonging  to  the  plaintiff  which  had 
been  deposited  with  the  firm  for  the  purpose  of  manufacture,  and 
destroyed  by  fire,  it  was  held  that  the  sum  so  obtained  from  the 
office  was  not  money  had  and  received  by  both  partners  to  the 
plaintiff's  use(n). 

4.  When  it  lies  to  recover  a  debt  transferred  by  a  creditor's 
order  on  his  debtor  to  pay  the  plaintiff. — In  Tatlock  v.  Harris  (n), 
Buller,  J.  put  this  case  : — "  Suppose  A.  owes  B,  100/.,  and  B* 


(I)  Howell  V.  Bait,  5  B.  &  Ad.  604.  Keating,  1  Bing.  N.  C.  198. 

(m)  Annitage  v,  Winterbottom  and  (n)  3T.  R.  180;  Wilsony.  Coupland, 

another,  1  Scott-s  New  R.  23.     When  5  B.  &  Al.  228. 
otherwise,  see  ante,  252 ;   Mufth  v. 
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owes  C.  IOOZ.9  and  the  three  meet,  and  it  is  agreed  between  them 
that  A.  shall  pay  C.  the  100/.,  ^.*s  debt  is  extinguished^  and  C. 
may  recover  that  sum  against  A*^  And  this  doctrine,  (which 
affords  an  exception  to  the  general  rule,  that  a  debt  cannot  be 
assigned  at  law  so  as  to  enable  the  assignee  to  sue  in  his  own 
nanie(n)),  has  been  recognised  in  subsequent  cases.  In  such  case, 
however,  it  seems  necessary,  in  order  to  enable  the  plaintiff  (C.) 
to  sue  A.  as  for  money  had  and  receivedy\)^^i  the  debt  originally 
due  to  him,  the  plaintiff,  from  the  third  person  (B.)  should  be 
extinguished  by  the  new  arrangement  (o).  The  debt  due  to  the 
plaintiff  from  B.  is  not  extinguished,  unless  there  be  a  commu- 
nication between  all  parties,  and  an  express  agreement  by  the 
plaintiff  to  accept  the  defendant  only  as  his  debtor  (p). 

In  Fairlie  v.  Denton  (y)  it  was  held,  that  if  there  be  a  defined 
and  ascertained  debt  due  from  A.  to  B,,  and  a  debt  to  the  same 
or  a  larger  amount  be  due  from  C.  to  A,y  and  the  three  agree 
that  C  shall  be  B*s  debtor  instead  o(A.,  and  C.  promise  to  pay 
jB.,  the  latter  may  sue  C. ;  but  that  in  such  action  the  plantiff 
(B.)  must  show  that  at  the  time  when  the  defendant  (C.)  promised 
to  pay  him  (B.)  there  was  an  ascertained  debt  due  from  A,  (the 
third  party)  to  him,  the  plaintiff  B.  But  according  to  a  recent 
case  (r),  if  S.  be  indebted  to  /.,  and  G^.,  being  indebted  to  S.,  & 
request  G.  to  pay  /.  whatever  might  be  due  from  G.  to  *S.,  and 
G,  promise  to  do  so,  when  the  amount  is  ascertained  ;  and  after 
the  amount  has  been  ascertained,  and  before  it  be  paid,  S.  become 
bankrupt ;  /.  may,  notwithstanding  the  bankruptcy  of  5.,  claim 


(w)  Fairlie  v.  Denton,  8  B.  &  C. 

(0)  Cuxon  V.  Chadkyy  5  B.  &  C. 
591 ;  5  D.  &  R.  417,  S.  C.  j  Wharton 
V.  Walker y  4  B.  &  C.  163  ;  6  D.  &  R. 
288.  See  Ward  v.  Efoanz,  Ld.  Raym. 
928. 

(p)  Wilson  V.  Couplandf  Cuxon  v. 

Ckadlcy,  ubi  supra, .  See  particularly 

Wharton  v.  Walker,  4  B.  &  C.  166  ; 

6  D.  &  R.  288.     What  is  not  such  an 

extinguishment  of  a  debt  due  to  two 

partners  dissolving  partnership  as  will 

render  the  remaining  partner  only  the 

creditor ;  Biggs  v.  Fellows^  8  B.  &  C. 

402 ;  2  Man.  &  Ryl.  450.    Where  the 

liability  of  one  partner  is  accepted  in 

substitution  for  that  of  the  firm  on  a 

dissolution,  there  must  be  an  express 

promise  and  agreement,  so  as  to  give 

a  clear  right  of  action  against  the  one. 


See  IVtomas  v.  Shillibeer,  1  M.  &  W. 
124;  1  Tyr.  &  G.  290,  S.C. ;  atdet 
263.  These  promises  to  pay  the  plain- 
tiff, instead  of  the  original  creditor, 
need  not  be  in  writing;  Hodgson v» 
Anderson,  3  B.  &  C.  842 ;  5  D.  &  B. 
735,  S.  C. ;  Crowfoot  v.  Gurneyt  2  M. 
&  Scott,  473;  9  Bing.  872,  S.C.; 
Andrews  v.  Smith,  2  C.  M.  &  R.  6«T; 
1  Tyr.  &  G.  173,  S.  C.  And  see  Ead- 
wood  V.  Kenyon,  3  P.  &  Dav.  27«. 
There  it  was  held  that  a  promise  to 
the  debtor  to  pay  his  debt  to  a  third 
person  is  not  within  the  Statute  of 
Frauds. 

(y)  8  B.  &  C.  395. 

(r)  Craw/oot  v.  Gurnet/,  2  M.  « 
Scott,  473 ;  9  Bing.  372,  S.  C.  ^ 
also  Belcher  v.  Oldfield,  6  Bing.  N.C. 
102. 
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from  6r.  the  amount  of  the  debt  to  /.  The  Court  considered 
that  there  was  an  equitable  assignment  of  the  debt  due  from  G. 
to  S.f  which  bound  the  assignees  of  the  latter*  Tibbits  r. 
George  {s)  is  a  similar  case,  though  it  went  further  in  deciding 
that  it  is  not  necessary  that  formal  notice  should  be  given  to  the 
debtor  of  the  assignment  of  the  debt  to  the  plaintiff;  it  is  suffi* 
cient  if  it  be  shown  that  the  fact  of  assignment  has  been  commu* 
nicated  to  the  debtor  without  proving  any  assent  by  him. 

It  seems  the  common  count  for  money  had  and  received  is  not 
the  proper  form  of  remedy  if  the  defendant  were  not  originally 
indebted  to  the  third  party  for  money  had  and  received.  The 
case  of  Israel  v.  Douglas  {t)  is  an  authority  in  favour  of  the 
common  count.  And  Lord  JEllenborough  is  reported  («)  to  have 
said  that,  with  respect  to  Israel  v.  Douglas,  "  he  did  not  feel  a 
difBculty,  because  it  was  an  accepted  transfer :  it  was  money 
had  and  received  by  the  operation  of  the  agreement/'  It  is, 
however,  observable  that  Wilson,  J.  differed  from  the  other 
judges  in  Israel  v.  Douglas;  and  Mr.  J.  Lawrence  observed,  in 
Taylor  v.  Higgins  (ar),  that  it  had  since  been  mentioned  in  the 
King's  Bench,  and  was  not  approved  of  upon  that  point  (  y).  In 
Blackledge  v.  Barman  (z),  it  appeared  that  the  defendant,  an 
overseer,  had  stopped  part  of  a  pauper's  parochial  weekly  allow- 
ance, and  engaged  to  pay  it  over  to  the  plaintiff,  the  pauper's 
landlord,  in  pursuance  of  an  understanding  between  the  three ; 
and  it  was  held  that  the  plaintiff  could  not  support  an  action  for 
money  had  and  received  against  the  defendant,  inasmuch  as  the 
latter  was  not  at  the  time  of  the  agreement  a  debtor  to  the 
pauper;  nor  was  the  money  in  his  hands  expressly  received 
on  account  of  this  particular  pauper;  nor  had  the  pauper  at 
any  time  a  legal  right  to  it. 


(f)  'nhbiU  ▼.  George,  5  Ad.  &  £. 
107 ;  see  also  Smith  y.  Smith,  S  C.  & 
M.  231 ;  4  Tyr.  52,  S.  C. ;  Ex  parte 
Watkifu,  1  Mont.  &  Ayr.  689. 

(t)  1  Hen.  Bla.  239.  A,  being  in- 
debted to  B.  for  brokerage,  and  B, 
indebted  to  C.  for  money  lent,  B. 
gires  an  order  to  ^.  to  pay  C.  the  sum 
due  from  ^.  to  B.  as  a  security,  on 
which  C  lends  B.  a  further  sum  ;  and 
the  order  is  accepted  hy  A,  On  the 
refusal  of  A.  to  comply  with  the  order, 
C  may  maintain  an  action  fi»r  money 
had  and  received  against  him.     Id, 

(u)  Williams  v,  Everett,  14  East, 


587,  note  (a). 

(.r)  3  East,  171. 

ly)  See  Wharton  v.  Walker,  4  B. 
&  C.  166,  that  the  declaration  should 
be  special,  if  the  original  debt  due 
from  defendant  were  not  for  money 
had  and  received.  See  Fairlie  v. 
Denton,  8  B.  &  C.  398;  Hennings  v. 
Rothschild,  18  Moore,  576;  4  Bing. 
315,  S.  C. 

(jr)  1  M00.&  Rob.  344,  cor.  Alder- 
son,  J. ;  and  though  an  application 
was  miMie  to  set  aside  the  nonsait,  a 
rule  was  reAised. 
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In  some  cases  this  action  lies  against  the  person  giving  the 
order  for  payment  of  money  to  the  plaintiff,  and  who  after- 
wards receives  such  money  himself.  Thus  where  the  defend* 
ant,  being  indebted  to  the  plaintiff  in  150Z.|  and  being  employed 
by  T,  to  perform  work  for  which  he  was  receiving  a  per  centage, 
gave  an  order  to  T.  to  pay  the  plaintiff  150Z.  out  of  the  first 
monies  due  to  the  defendant;  and  afterwards^  being  indebted 
to  B.  in  997/.,  the  defendant  executed  a  deed  reciting  the  above 
facts,  and  assigning  to  J3.  such  sums  as  then  were  or  should 
become  due  to  him  the  defendant  from  T.,  in  trust,  first,  to 
pay  the  plaintiff,  and  then  to  pay  the  997/.;  and  the  de- 
fendant afterwards  received  150/.  firom  T,,  whereupon  plaintiff 
sued  him  for  money  had  and  received;  it  was  held  that  the 
action  was  maintainable,  though  no  proof  was  given  of  ST/s 
assent  to  the  order,  and  though  at  the  time  of  the  making  of  the 
deed  there  was  not  150/.  due  to  the  defendant  from  T,  (a). 

A  person  cannot  revoke  an  authority  to  his  debtor  to  pay  the 
debt  to  a  third  party,  the  creditor  of  the  former,,  after  the  debtor 
has  given  a  pledge  to  such  third  party  that  he  will  pay  the 
money  according  to  the  authority  (ft). 

6.  Or  Money  which  a  Principal  orders  his  Agent  to  pay 
the  Plaintiff. — A  direction  to  a  banker  or  other  agent  to  hold 
the  money  of  the  principal  at  the  disposal  of  a  third  party,  is 
revocable  until  actual  appropriation  or  payment  of  the  money 
according  to  the  order  (c);  or  a  promise  by  the  agent  to  the 
third  person  to  make  such  payment  (f/). 

Where  bankers  received  bills  from  their  foreign  correpondent, 
with  directions  to  pay  the  amount  to  the  plaintiff,  but  on  being 
applied  to  by  him  refused  so  to  doj  and  declined  to  act  upon  the 
orders  given,  although  they  afterwards  received  the  amount  of 


(a)  Poolet/  V.  Goodwin f  4  Ad.  &  £. 
94. 

(6)  Uodgton  V.  Anderson^  3  B.  &  C. 
842  ;  5  D.  &  R.  735,  S.  C. ;  Robert' 
son  V.  Faunlleray,  8  Moore,  10 ;  Gibson 
7,  Minei,  R.  &  M.  71 ;  Lilly  v.  HaySy 

5  Ad.  &  E.  550 ;  1  Nev.  &  P.  26, 
S.  C. ;  ante,  55.  Effect  of  transfer  in 
banker's  books,  Gibson  v.  Minet,  R. 

6  M.  68  ;  S.  C.  in  1  C.  &  P.  247;  2 
Bing.  7,  and  9  Moore,  31.  See  also 
BuUer  v.  Harrison,  Cowp.  565.  A. 
being  indebted  to  B.,  in  order  to  dis- 
cbarge the  debt,  executed  to  JB.  a 


power  of  attoniey  authorizing  him  to 
sell  certain  lands  of  ^. ;  held,  that  this 
being  an  authority  coupled  with  an 
interest  could  not  be  revoked ;  Gaussen 
V.  Morton,  10  B.  &  C.  731. 

(c)  Gibson  V.  Minet,  supra;  Carey 
V.  AdkinSy  4  Camp.  93 ;  Hankey  v. 
Hunter,  Peake's  Add.  C.  107;  Brad- 
burif  V.  Anderton,  1  C,  M.  &  It.  486 ; 
5  'J'yr.  152,  S.  C.  See  Scott  v.  Porcher, 
3  Meriv.  652. 

(rf)  Lilly  V.  Hays,  1  N.  &  P.  25;  5 
Ad.  &  £.  548,  S.  C. 
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the  bills ;  it  was  held  that  an  action  for  money  had  and  received 
was  not  sustainable  against  the  bankers^  on  the  ground  that  there 
was  no  privity  between  the  plaintiff  and  them^  they  having,  on 
the  contrary,  repudiated  the  same(«);  though  it  would  be 
otherwise  had  the  bankers  assented  to  the  order,  and  informed 
the  plaintiff  that  they  held  the  money  for  him  (/)•  Lord  JEllen- 
borough  observed  in  the  case  of  Williams  v.  Everett  (g),  "  it  is 
entire  to  the  remitter  to  give  and  countermand  his  own  directions 
respecting  the  bill  as  often  as  he  pleases ;  and  the  persons  to 
whom  the  bill  is  remitted  may  still  hold  the  same  till  received^ 
and  the  amount,  when  received,  for  the  use  of  the  remitter  him- 
self, until  by  some  engagement  entered  into  by  themselves  with 
the  person  who  is  the  object  of  the  remittance,  they  have  pre- 
cluded themselves  from  so  doing,  and  have  appropriated  the 
remittance  to  the  use  of  such  person."  This  doctrine  was  recog- 
nised and  acted  upon  in  Wedlake  v.  Hurley  (A).  It  there  ap- 
peared that  A.  remitted  to  J3,  a  bank  bill,  indorsed  "  pay  to  the 
order  of  J3.,  under  provision  for  my  note  in  favour  of  C,  payable 
at  the  house  of  B.,  on  1st  Januaty,  1830 ;"  B.  received  the  pro- 
ceeds of  the  bill,  and  refused  to  pay  them  over  to  C.  In  an 
action  for  money  had  and  received  by  C,  it  was  held  that  B, 
was  not  liable  to  C,  because  B,  had  never  assented  to  hold  the 
bill  or  money  to  the  use  of  C.  In  Brind  v.  Hampshire  (i),  the 
facts  were,  that  Usher,  resident  abroad,  remitted  a  bill  to  the 
defendant,  his  agent  in  England,  payable  to  himself,  and  specially 
indorsed  by  him  to  the  plaintiff,  with  whom  his  children  were  at 
school,  in  payment  of  plaintiff's  account  for  their  board  and 
education.  Defendant  got  the  bill  accepted  by  the  drawees,  and 
sent  a  letter  by  post  to  the  plaintiff,  stating  that  he  had  received 
a  commission  from  Us/ier  to  pay  him  some  money  on  account  of 


(c)  Williams  v.  EvaeU,  14  East, 
582  ;  Stewittt  v.  Fry,  7  Taunt.  339 ; 
Gibum  ▼.  Minet,  H.  &  M.  7 1.  Though 
we  have  seen  there  may  be  cases  where 
money  had  and  received  lies,  though 
there  be  no  privily  of  contract,  as 
where  the  defendant  has  committed  a 
tort,  and  such  tort  is  waived  by  the 
plaintiff;  Ciark  v.  Gilbert,  2  Bing. 
N.  C.  3.58 ;  ante^  607.  Government 
officer  when  not  liable,  though  he  has 
funds  in  Imnd,  &c. ;  Gibley  v.  Lord 
Palmenton,  3  B.  &  B.  275  ;  7  Moore, 
91,  S.  C. ;  i?ex  v.  Lords q/' the  Treasury y 


4  Ad.  &  £.  984;  ante,  S78,  980. 

{/)  Frvhling  v.  Schroeder,  2  Scott, 
135;  2  Bing.  N.  C.  77;  1  Hodges, 
105,  S.  C. 

(g)  Williams  v.  Everett,  14  East, 
597.  See  Gibson  v.  Minet,  supra;. 
Hodgson  V.  Anderson,  3  B.  &  C.  842 ; 
6  Dowl.  &  R.  785. 

(/i)  1  C.  &  J.  83.  Attorney/,  when 
not  liable,  Baron  v.  Husband,  A  B.  & 
Ad.Gll. 

(i)  1  M.  &  \V.365;  1  Tyr.  &  G. 
790,  S.  C. 
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his  childreiij  and  desired  to  be  informed  when  and  how  it  should 
be  delivered.  While  the  bill  remained  in  defendant's  hands^  he 
received  directions  from  Usher  to  keep  it  and  the  proceeds  in 
his  hands^  and  to  have  a  fair  investigation  into  the  plaintiff's 
accounts;  and  after  such  investigation,  to  pay  him  what  might  be 
due  to  him ;  but  no  such  investigation  took  place,  and  the  de- 
fendant detained  the  bill ;  and  it  was  held  that  the  plaintiff  could 
not  recover  the  bill  in  trover.  Pctrke,  B.  observed,  **  I  eee 
nothing  whatever  which  could  transfer  the  property  from  Usher 
to  the  plaintiff.  With  regard  to  the  communication  made  by  the 
defendant  to  the  plaintiff,  even  supposing  it  to  have  been  that  he 
held  the  bill  itself  for  his  use,  that  would  not  have  the  eflfect 
of  transferring  the  property.  The  direction  remains  counter* 
mandable  by  the  remitter  until  it  is  executed  either  by  the  actual 
delivery  of  the  chattel  or  money  to  the  remittee,  or  by  some 
binding  engagement  entered  into  between  the  agent  and  the 
remittee,  which  gives  the  latter  a  right  of  action  against  the 
former.  That  was  the  doctrine  laid  down  in  Williams  y. 
Everett  and  Scott  v.  Porcher.  The  utmost  effect  that  can  be 
given  to  the  notice  referred  to  is,  that  the  defendant  states  that 
he  has  received  the  bill  for  the  use  of  the  plaintiff;  but  there  is 
no  contract  by  him  to  hold  it  as  agent  for  the  plaintiff  for  any 
new  consideration,  nor  any  assent  by  the  plaintiff  to  the  defend- 
ant's holding  it  as  his  agent.  There  is  nothing  whatever  to 
shew  that  the  plaintiff  could  not  still  sue  Usher  on  the  original 
consideration,  and  require  the  money  to  be  paid  to  him  instanter. 
Nothing  whatever  has  passed  to  alter  the  relation  of  the  parties 
— nothing  more  than  an  inchoate  contract,  if  I  may  so  say,  by 
which  the  defendant  promises  to  hold  the  bill  for  the  plaintiff  in 
case  the  plaintiff  assents  so  to  receive  payment." 

So  a  banker  who  receives  a  sum  of  money,  the  property  of 
several  persons,  from  their  agent,  who  is  charged  to  divide  it 
amongst  them  in  distinct  proportions,  known  to  the  banker,  is 
not,  after  part  of  the  money  has  been  drawn  out  and  distributed 
by  the  agent,  liable  to  any  proprietor  in  an  action  for  his  share  (A). 
And  wherever  a  debtor  places  a  sum  of  money  in  the  hands  of  a 
third  person  to  be  paid  to  his  creditor,  but  with  a  direction  not 
to  hand  it  over  until  the  happening  of  a  certain  event,  uo  action 


{k)  Pinto  V.  Santos,  5  Taunt  R.  447. 
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for  money  had  and  received  can  be  maintained  by  the  creditor 
against  such  third  person  until  such  event  has  taken  place  (A). 

But  the  principal  cannot,  even  as  against  his  agent,  rescind  the 
order,  if  a  third  person  be  induced  to  make  advances  on  the 
faith  thereof,  and  the  money  be  in  fact  appropriated  and  set 
apart  by  the  terms  of  the  order,  as  a  security  to  the  third  party  (I). 

If  goods  are  consigned  by  the  owner  to  W.,  with  directions 
lo  pay  over  the  net  proceeds  to  J5.,  and  W,  employ  a  broker  to 
sell  them,  who  receives  the  money,  JB.  can  recover  from  the 
broker  the  proceeds  only,  subject  to  the  same  deductions  and 
allowances  as  W.  was  entitled  to  make  in  account  with  the  con-> 
signor  (m). 

The  agent  of  a  regiment,  appointed  by  the  colonel  under  the 
usual  power  of  attorney,  is  the  agent  of  the  latter,  and  bound  to 
account  to  him  for  money  received  from  government,  although 
such  money  was  eventually  payable,  not  only  to  the  colonel,  but 
to  other  officers  and  persons  in  the  regiment  (n). 

6.  Between  Principal  and  Agent  (o). — The  common  count  for 
money  had  and  received  lies  by  a  principal  against  his  agent  to 
recover  the  amount  of  moneys  collected  and  received  by  the  latter 
for  his  use  ;  or  the  proceeds  of  goods  sold  by  the  agent  for  his 
principal,  and  which  proceeds  the  agent  has  received.  In  these 
cases  the  agent  is  entitled  to  a  deduction  for  his  commission  and 
expenses,  and  an  account,  &c.  should  be  demanded  (/))  before  an 
action  be  brought.  The  action  should  be  in  special  assumpsit 
for  not  accounting,  and  not  using  due  diligence  in  selling,  8cc.  (g), 
where  an  agent  has  received  the  goods  of  his  principal  to  sell 
for  him,  and  there  is  no  proof  that  they  have  been  sold,  or  if 
sold,  that  the  agent  has  received  the  amount.  But,  as  we  have 
already  observed,  in  some  cases  a  receipt  of  money,  as  the  pro- 
ceeds of  goods,  may  be  presumed  (r). 

So  though  the  action  must  in  general  be  special  for  negli- 
gence where  an  agent  loses  money  belonging  to  his  principal ; 

(k)  Setoell  v.  Rabf/,  6  M.  &  W.  22 ;  584. 

and  see  Wilkinson  v.  Godefroy,  9  Ad.  (n)  Knotcles  v.  Maitland,  4  B.  &  C. 

&  E.  536 ;  Brind  v.  Hampshire,  1  M.  173 ;  6  D.  &  R.  812,  S.  C. 

6  W.  365.  (o)  See  ante,  209. 

(/)  Fisher  v.  Miller,  1  Biog.  157;         (p)  See    T(^ham  v.    Braddick,   1 

7  Moore,  527,   S.  C. ;    Robertson  v.     Taunt  572. 

Fauntleroy,  8  Moore,  10.    See  Hart         (q)  See  2  Chit.  PL  6th  ed.  217  to 

V.  Richards,  5  M.  &  P.  35;  Bruce  v.  224,  and  notes. 
Waite,  3  M.  &  W.  18;  ante,  616.  (r)  Antt,  603. 

(m)  Blackburn  v.  Kymer,  5  Taunt 
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yet  where  the  plaintifi'  intrusted  the  defendant  with  a  sum  of 
money  to  pay  to  a  person  at  Liverpool  for  the  plaintifT,  and  the 
defendant  never  paid  it»  but  said  he  had  lost  it,  but  afterwards 
promised  the  plaintiff  to  repay  him  out  of  certain  funds  which  he 
described ;  it  was  held  that  the  plaintiff  might  recover  it  under 
the  count  for  money  had  and  received,  and  need  not  declare 
specially  for  the  negligence,  on  the  ground  that  the  defendant's 
own  declaration  of  having  lost  it  did  not  discharge  him,  and  the 
plaintiff's  demand  was  a  revocation  of  his  authority  («). 

If  B.  sell  a  ship  belonging  to  A.,  but  held  by  i3.  as  a  secu- 
rity, and  promise  A.  to  account  to  him  for  the  proceeds,  and  to 
pay  the  balance  which  should  appear  to  be  due,  A.  may  (not- 
withstanding the  ship  registry  acts,)  recover  the  balance  from  J3., 
although  B.  is  the  sole  registered  owner  of  the  ship(0-  A 
principal  who  has  lodged  money  in  his  agent's  hands  for  an 
illegal  purpose,  may,  before  the  money  is  so  applied,  counter- 
mand the  agent's  authority,  and  recover  it  back  as  money  had 
and  received  to  his  use  (t^). 

It  seems  that  an  agent  who  receives  money  for  the  use  of  his 
principal,  cannot  resist  an  action  by  the  latter  for  the  amount  as 
received  to  his  use,  on  the  ground  that  the  money  was  paid  to 
the  agent  by  the  third  party  under  an  illegal  contract  between 
the  latter  and  the  plaintiff;  as,  for  instance,  an  illegal  bet  won 
by  the  plaintiff  of  the  third  person  (x). 

Nor  can  an  agent  dispute  the  title  of  his  principal,  and  set  up 
the  jus  tertii  in  an  action  brought  by  him,  at  least  without  show- 
ing that  the  third  party  claiming  from  him  has  a  good  title  to  do 
so(y)«  Therefore,  where  a  ship  originally  belonged  to  one  of 
two  partners,  and  had  been  conveyed  to  B,  for  securing  a  debt, 
and  /J.  became  the  sole  registered  owner  of  the  ship,  and  after- 
wards, as  agent  for  both  partners,  insured  the  ship  and  freight, 
and  charged  them  with  the  premiums,  &c.,  and  on  a  loss  hap- 
pening, received  the  money  from  the  underwriters ;  it  was  held 
that  he  was  accountable  to  the  assignees  of  the  surviving  partner 


(«)  Parry  v.  Roberts^  3  Adol.  &  E.  Bailey,  J.,  Hastelow  v.  Jackton,  8  B. 

118.  &  C.  ^^%;  2  Man.  &  Ryl.  «09.    See 

•   (f)  Profiting  y.  Hamond,  Gow^s  R,  Griffith  v.  Fouffg,  12  £ast,51d. 

41.  (y)  Nicholson  v.  KnowUSf  5  Mod, 

(u)  Taylor  v.  Lendei/f  9  East,  49.  47  ;  Crosskey  v.  Mill$,  1  C,  M.  &  K. 

(jt)  Tenant  v.  EllioU,  1  B.  &  P.  3  ;  298  ;   White  v.  BarlUtt,  9  Bing.  378. 
Farmer  v.  Russell,  1  B.  &  P.  296 ;  per 
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for  the  surplus,  after  payment  of  his  own  debt ;  and  not  to  the 
executor  of  the  deceased  partner^  to  whom  the  sliip  originally 
belonged  (z). 

Where  money  was  placed  in  the  hands  of  the  defendants, 
bankers  in  London,  to  be  transmitted  through  their  house  to  the 
credit  of  the  plaintiff  in  Calcutta,  and  the  bankers  having  received 
the  money,  entered  it  in  their  books  to  the  account  of  C\  &  Co., 
their  correspondents  in  Calcutta,  and  wrote  to  C  &  Co.  informing 
them  thereof,  and  desiring  them  to  account  with  the  plaintiff; — 
but  before  the  letter  reached  C.  &  Co.  they  had  stopped  pay- 
ment. Defendants,  after  placing  plaintiff's  money  to  the  account 
of  C.  &  Co.,  paid  bills  drawn  on  them  by  C  &  Co.  to  a  much 
larger  amount,  but  it  did  not  appear  that  the  general  balance 
between  the  two  houses  was  altered  by  such  payments ;  it  was 
held,  in  an  action  for  money  had  and  received,  that  the  defend- 
ants were  not  liable,  they  having  done  all  that  they  were  required 
and  contracted  to  do,  for  the  purpose  of  remitting  the  plaintiff's 
money, — and  having  bound  themselves  to  credit  C.  &  Co.  in  that 
amount  if  that  house  did  not  reject  the  transaction  (a). 

7.  Against  Stakeholders, — If  two  persons  respectively  deposit 
money  in  the  hands  of  a  stakeholder,  subject  to  the  event  of  a 
legal  wager,  no  part  of  the  amount  deposited  can  be  recovered 
from  him  except  by  the  loinner  of  the  wager  (6).  A  stakeholder 
is  the  agent  of  both  parties,  or  rather  their  trustee ;  and  though 
Lord  EUenborough  is  reported  to  have  held  (c)  that  his  authority 
is  like  that  of  an  arbitrator,  countermandable,  Parkey  B.  {d  )  seems 
to  have  doubted  the  application  of  such  a  principle;  and  it  is  not, 
in  the  case  of  a  stake  or  deposit  upon  a  legal  wager,  competent 
to  one  party  to  rescind  the  agreement  or  wager,  and  claim  his 
stake  from  the  holder,  as  if  the  latler  were  only  his  agent  as 
regards  his  stake  or  proportion  of  the  money  deposited ;  and  this 
rule,  it  seems,  holds,  though  one  party  demand  back  his  deposit 
before  the  wager  has  been  determined — as  before  the  race  has 
been  run  (c).     But  if  the  wager  be  illegal,  either  party,  even  the 

(z)  Dixon  V.   Hamondf  2  B.  &  Al.  perty  by  auction ;  ante,  308 ;  Duncan 

310.  V.  Cafe,  2  M.  &  W.  244. 

(a)  McCarthy  v.  Colvin  and  othen,  (c)  Eltham  v.  Kingsman,  1  B.  & 
9  Ad.&£.  607.  Aid.  682. 

(b)  Brandon  v.  Hibbert,  4  Camp.  (d)  Marryait  v.  Broderick,2M,  8c 
37;  Bland  y.  ColleU,id.  157;   WU-  W.  372. 

kinson  v.  Godefroy,  9  Ad.  &  £.  536.         (e)  Per  Parke,  B.,    Marryati    v. 
An  auctioneer  is  a  stakeholder  in  re*     Broderick,  2M.  &  W.  372. 
ceiviog  a  deposit  upon  the  sale  of  pro- 
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loser,  may  recoyer  from  the  stakeholder  the  money  he  has  de- 
posited,  whether  the  wager  or  event  has  been  decided  or  not ; 
provided  he  demand  the  return  of  his  stake  before  tlie  money  has 
been  actually  paid  ot}er  after  the  event  to  the  winner  (^).  Al- 
though the  wager  be  illegal,  the  stakeholder  ceases  to  be  liable 
if  he  pay  over  the  stakes  to  the  winner,  without  notice  or  dispute. 

When  the  event  or  wager  has  been  determined,  the  stakeholder 
is  liable  to  be  sued  by  the  winner  for  the  stakes,  without  being 
entitled  to  any  notice  of  the  happening  of  such  event  (A). 

If  A.  deposit  money  in  the  hands  of  a  stakeholder,  until  the 
extent  of  a  demand  which  B.  has  upon  J.,  can  be  ascertained,  the 
stakeholder  cannot  legally  pay  the  amount  to  B.  upon  his  indem- 
nity, without  the  consent  of  J..,  before  the  claim  upon  the  latter 
is  ascertained ;  and  if  the  stakeholder  do  so,  ^.  may  maintain 
an  action  for  money  had  and  received  against  him,  without  re* 
ferenoe  to  B's  demand  (i). 

We  have  seen,  that  where  a  check  is  delivered  to  a  stake- 
holder,  and  received  by  him  as  money,  the  fact  of  his  cashing  it 
does  not  divest  him  of  his  special  character,  or  amount  to  such  a 
tort  as  to  render  him  liable  to  be  sued  for  money  had  and  re- 
ceived before  the  event  has  taken  place  until  the  happening  of 
which  he  was  to  hold  the  check  (A). 

8.  To  recover  Money  paid  on  a  failure  of  consideration.-^ 
Where  money  has  been  deposited  or  paid  on  a  contract,  and 
before  any  benefit  has  been  derived  by  the  payer,  or  any  part  of 
the  contract  has  been  performed  by  the  other  party,  the  consi- 


(g)  Hastelow  v.  Jackson,  8  B.  &  C. 
921.  This  was  a  wager  on  a  boxing 
match  lost  by  the  plaintiff,  and  he  re* 
covered  hit  stake  from  the  defendant 
(the  stakeholder),  he  having  claimed 
the  amount  before  it  was  paid  over  to 
the  winner.  And  see  Hodson  v.  Ter^ 
rili,  1 C.  &  M.  7Q7  ;  3  Tyr.  9«9,  S.  C. ; 
which  was  an  action  to  recover  a  sum 
exceeding  10/.,  paid  to  the  defendant 
as  stakeholder,  to  abide  the  event  of  a 
match  at  cricket,  and  which  was  held 
to  be  recoverable,  as  it  was  demanded 
before  it  was  paid  over.  The  Court 
said  it  was  immaterial  that  tbe  result 
of  the  match  or  game  was  unfavour- 
able to  the  plaintiff.  The  prior  cases 
are  Coiten  v.  Thwhuid,  5  T.  R.  405 
Smith  V.  Bickmore,  4  Taunt.  474 
Bate  V.   Cartwright,  7  Price,  540 


Robinson  v.  Mean,  6  D.  8c  R.  26. 
In  Egerton  v.  Furgman,  R.  &  M.  213 ; 
1  C.  &  P.  613,  S.  C.  Abbott,  C.  J.  re- 
fused to  try  an  action  against  a  stake- 
holder to  recover  the  stake  deposited 
by  the  plaintiff  on  a  dog  fignt,aDd 
which  the  plaintiff  claimed  after  the 
event  was  decided,  but  before  the 
money  was  paid  over.  But  as  it  was 
unnecessary  to  try  the  question  which 
dog  had  won  the  fight,  the  plaintiff 
claiming  only  his  stake,  semble,  that 
the  plaintiff  was  entitled  to  recover. 
See  u.  fr  M.  914,  note. 

(A)  Duncan  v,   Caje,  2  M.  &  W. 
244. 

(*)  Cowling  V.  Beachum,  7  Moore, 
465. 

(A)  Wilkinson  v.  Godefroy,  9  Ad. 
k  £.  538. 
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deration  wholly  fails,  an  action  may  be  maintained  upon  the 
common  count  to  recover  back  the  amount  Thus,  if  the  pur- 
chaser of  an  estate,  &c.,  by  auction  or  private  contract,  pay  a 
sum  of  money  as  a  deposit,  or  in  iiart  of  the  purchase  money, 
and  a  good  title  cannot  be  made  out  according  to  tlie  contract, 
the  money  may  be  recovered  back  upon  the  common  count  (/). 
It  is  also  sustainable  in  such  case  if  neither  party  is  ready  to 
complete  the  contract  at  the  stipulated  time,  and  each  party  is  in 
default  (m). 

Where  some  act  is  to  be  done  by  each  party  under  a  special 
agreement,  and  the  defendant,  by  his  neglect,  prevents  the  plain- 
tiff from  carrying  the  contract  into  execution,  the  latter  may 
recover  back  money  he  has  paid  upon  it,  as  money  had  and 
received  to  his  use  (»)•  As  where  the  plaintiff  bought  cord-wood 
of  the  defendant,  to  be  paid  for  on  a  certain  day,  and  it  was  in- 
cumbent on  the  defendant  to  cut  off  the  boughs  and  trunks  and 
then  cord  it,  and  for  the  plaintiff  to  re-cord  it,  but  the  defendant 
neglected  to  cut  and  cord  the  whole  of  it  in  time ;  it  was  held 
that  the  plaintifi^  not  haying  received  any  part  of  the  wood,  might 
recover  back  the  money  he  had  paid  (o).  But  the  count  for 
money  had  and  received  is  not  maintainable  if  the  contract  has 
been  in  part  performed,  and  the  plaintiff  has  derived  some  benefit; 
and  by  recovering  a  verdict  the  parties  cannot  be  placed  in  the 
exact  situation  in  which  they  respectively  stood  when  the  con- 
tract was  entered  into  (p).  Thus,  where  J.,  agreed,  in  consi- 
deration of  a  premium,  to  let  a  house  to  J3.,  which  A.  was  to 
repair  and  grant  a  lease  of  within  ten  days,  but  J3.  was  to  have 
immediate  possession ;  and  B*  paid  the  premium  and  took  pos^ 
session,  and  retained  it  after  the  ten  days,  although  A.  omitted  to 
repair  and  grant  the  lease ;  it  was  held  that  £.  could  not,  by 
quitting  for  A.^s  default,  recover  back  the  premium  on  a  count 
for  money  had  and  received ;  but  was  bound  to  declare  specially 
for  the  breach  of  the  agreement  (j).  So  where  a  party  sold  a 
patent  right,  and  the  vendee  paid  the  money  and  used  the  patent 
right,  and  enjoyed  a  benefit  therefrom,  but  it  afterwards  appeared 
that  the  patent  was  invalid ;  it  was  held  that  money  had  and 

(/)  See  in  gCDeral,  ante,  307  io313.  Bud  v.  Bian^ord,  9  Y.  &  J.  378. 

(m)  Ante,  310.  (q)  Hunt   v.    Silk,   5    East,  449. 

(n)  Giles  v.  Edwards,  7  T.  R.  181 ;  What  not  a  sufficient  taking  posses- 

Bted  V.  Blandfordy  a  Y.  &  J.  284.  sion  ;  Wright  v.  Newton,  2  C,  M.  & 

(o)  Giles  V.  Edwards,  7  T.  R.  181  ;  R.  124j  post,  684. 
(p)  Hunt   V.   Silk,  5  East,  449; 
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received  could  not  be  sustained,  a  partial  bene6t  having  been 
received  by  the  defendant  (r).  And  upon  the  same  principle, 
where  the  master  and  part-owner  of  a  vessel  agreed  to  purchase 
the  moiety  of  his  partner,  and  having  paid  the  purchase  money 
and  received  the  title  deeds,  which  he  deposited  as  a  security 
with  a  third  person,  had  the  entire  possession  of  the  vessel  'given 
up  to  him ;  but  his  partner  afterwards  refused  to  execute  a  bill 
of  sale  or  refund  the  money ;  it  was  decided  that  an  action  for 
money  had  and  received  was  not  sustainable  (s). 

But  in  Wright  v.  Newton  {t),  where  the  plaintiff  contracted 
with  the  defendant  for  the  purchase  of  the  goodwill  and  fixtures 
of  a  public  house  at  the  sum  of  120L,  50/.  was  to  be  paid  as  a 
deposit  on  the  landlord's  giving  his  consent  to  the  change  of  te- 
nancy, and  on  the  remainder  of  the  purchase  money  being  paid 
the  plaintiff  was  to  have  possession,  and  the  landlord  on  applica- 
tion gave  his  verbal  consent ;  whereupon  the  50/.  was  paid,  and 
the  plaintiff  sent  in  part  of  his  furniture  to  the  house  and  went  to 
reside  in  part  of  it,  but  the  defendant  still  continued  to  reride  and 
carry  on  the  business  there.  And  sometime  afterwards  the  land- 
lord withdrew  his  consent,  the  remainder  of  the  purchase  money 
not  having  been  paid,  nor  the  entire  possession  resigned  to  the 
plaintiff  as  tenant ;  it  was  held,  that  the  condition  was  not  per- 
formed and  the  consideration  had  failed,  and  that  the  plaintiff 
might  recover  back  the  deposit  as  money  had  and  received. 

Where  the  defendant  placed  in  the  hands  of  the  plaintiff,  a 
stockbroker,  certain  instruments  called  Guatemala  bonds,  and 
the  plaintiff  sold  them  to  one  Bryant ,  who  paid  him  the  market 
price,  which  he  handed  over  to  the  defendant.  A  few  days  after 
the  sale  Bryant  returned  the  bonds  to  the  plaintiff,  having  dis- 
covered that  they  would  not  be  recognized  by  the  government  by 
whom  they  purported  to  have  been  issued,  not  being  stamped. 
The  plaintiff  thereupon  refunded  to  Bryant  the  sum  Bryant  had 
paid  for  them.  It  appeared  that  Guatemala  bonds  on  the  Stock 
Exchange  were  understood  to  mean  bonds  duly  stamped,  and 
that  unstamped  bonds  were  utterly  worthless ;  it  also  appeared 
that  a  stockbroker  dealing  in  foreign  stocks  is  treated  with  as 
a  principal,  and  it  was  held,  that  under  the  circumstances  the 
plaintiff  was  entitled  to  recover  against  the  defendant  either  as 


(r)  Taylor  v.  Hare,  1  New  R.  260.         (0  2  C,  M.  &  It  124. 
(j)  Beed  v.  Bland/ord,  2  Y.  &  J.  278. 
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money  paid  or  money  had  and  received  the  amount  paid  over  to 
defendant  and  refunded  by  the  plaintiff^  the  plaintiff  being  enti- 
tled to  rescind  the  contract  with  Bryant  without  communicating 
with  the  defendant  («). 

We  have  already  considered  the  cases  having  relation  to  the 
claim  of  an  infant  to  recover  back  money  which  he  has  volunta- 
rily  paid  as  a  deposit  or  premium  upon  a  contract  which  he  ha9 
entered  into  (a;). 

The  rules  of  law  affecting  the  right  to  rescind  a  contract  have 
already  been  partially  considered  (y),  and  will  be  more  fully  no- 
ticed in  a  subsequent  part  of  the  work  (z).  When  the  contract 
is  wholly  rescinded  either  by  the  mutual  consent  of  the  parties, 
or  by  virtue  of  a  clause  contained  therein,  the  common  count  lies 
to  recover  money  paid  by  the  plaintiff  under  the  agreement  (a). 
Thus  where  A.  bought  horses  of  B,  paying  80/.,  with  liberty  to 
return  them  in  a  month,  allowing  B.  10/.  out  of  the  80/.,  and 
with  a  stipulation  that  if  he  kept  them  beyond  the  month  he 
should  pay  B.  10/.  above  the  80/. ;  it  was  held,  that  on  ^.'s  re^ 
turning  the  horses  within  a  month  he  might  recover  the  70/.  in 
this  form  of  action  (b). 

If  an  annuity  be  defectively  granted,  and  be  set  aside  at  the 
instance  of  the  grantor,  for  non-compliance  with  the  statute  as  to 
the  memorial,  &c.,  the  grantee  may  in  general  maintain  an  action 
for  money  had  and  received,  to  recover  back  the  purchase  money, 
or  price  (c).  And,  even  if  the  annuity  has  not  been  actually  set 
aside,  the  grantee  has  this  remedy,  if  the  grantor  has  commu* 
nicated  to  the  grantee  that  the  memorial  is  defective,  and  has,  on 
that  ground,  treated  for  a  compromise ;  although  the  grantee  nei- 
ther demands  payment  of  the  arrears,  nor  tenders  new  securities, 
nor  delivers  up  the  old  ones,  nor  takes  any  active  measures  to  set 
aside  the  securities  before  he  sues(c/).  If  the  annuity,  being 
defective,  from  the  act  or  negligence  of  the  grantee,  in  regard  to 
the  memorial,  has  not  been  set  aside  by  the  court,  it  seems  that 


(ti)  Young  V.  Cole,  4  Scott,  489  ;  (a)  Jrf.;  fln^tf,466;  Payne  y.  Whale, 

S  Bing.  N.  C.  724,  S.  C.  7  East,  274. 

(x)  Ante,  149;  Corpe  v.  Overton,  (6)  Httrst  v.  Orbell,  8  Adol.  &  £. 

10  Bing.  252;  3  Moo.  &  Sc.  73&  107;  3  N.  &  P.  237,  S.  C. 

(y)  As  to  rescinding  a  contract  for  (c)  Show  v.   Webb,  1  T.  R.  732 ; 

the  sale  of  realty ^  ante,  308 ;   or  of  Scurjield  v.  GowUind,  6    East,   Q4 1 ; 

^ood!f  upon  a  breach  of  warranty,  &c.,  Davis  y.  Bryan,  6  B.  &  C.  C5G,  per 

ante,  458,  460.  II olroytl ,  J ." 

{»)  Poiif  Ch.  5,  Div.  I.  («/)    Wuterav.  ManselL,STik\in\,  56. 
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the  consideration  money  is  not  recoverable^  unless  the  grantee 
prove  that  the  grantor  has  refused  to  continue  the  payment  <^ 
the  annuity;  or^  upon  request  so  to  do^  has  declined  to re^xecute 
valid  securities.  But  it  appears  to  be  unnecessary  to  tender  back 
the  old  deeds  (e).  There  must  be  some  decisive  act  showing  the 
election  of  the  grantor  to  treat  the  annuity  as  void ;  and  there- 
fore where  the  annuity  was  granted  more  than  six  years  before 
the  action  for  money  had  and  received  was  brought,  but  was 
treated  by  the  grantor  as  subsisting  within  this  period,  although 
subsequently  avoided  at  his  instance ;  the  Court  held  that  die 
Statute  of  Limitations  did  not  begin  to  run  until  the  annuity  had 
been  avoided  (/).  In  these  cases  the  defendant,  though  liable 
to  the  action,  is  entitled  to  deduct  from  the  purchase  money  the 
payments  made  by  him  under  the  annuity  deed  (g). 

Where,  however,  A.  purchased  an  annuity  for  his  life,  which 
was  regularly  paid  up  to  the  time  of  his  death,  but  no  memoriil 
of  the  annuity  was  enrolled,  the  Court  held  that  A.s  executors 
could  not  on  that  ground  insist  that  the  contract  was  voidi  and 
recover  back  the  consideration  money  paid  for  the  annuity;  for 
the  contract  was  executed  ;  the  testator  had  enjoyed  the  full  cai^ 
sideration  for  his  advance,  and  the  claim  of  the  executors  was 
against  equity  and  good  conscience  (A). 

Where  a  scheme  for  establishing  a  tontine  was  put  forth  sta- 
ting that  the  money  subscribed  was  to  be  laid  out  at  interest,  and 
after  some  subscriptions  had  been  paid  to  the  directors,  in  whom 
the  management  of  the  concern  was  vested,  but  before  any  part 
of  the  money  was  laid  out  at  interest,  the  directors  resolved  to 
abandon  the  project ;  it  was  held,  that  each  subscriber  might,  in 
an  action  for  money  had  and  received,  recover  the  whole  of  the 
money  advanced  by  him,  without  any  deduction  of  any  ptft 
towards  the  payment  of  the  expenses  incurred  (i).  The  Court 
considered  that  this  was  only  the  case  of  a  proposed  partnership) 


(e)  Weddel  v.  Lymmy  lEsp.  R.  309; 
S.  C.  2nd  Trial,  nomine  WicUile  v.  Ly- 
nam,  Peak,  Add.  C.  30. 

(J')  Cowper  V.  Godmand,  9  Bing. 
748;  3  Moo.  &  S.  219,  S.C. 

(g)  Hkki  V.  Hkks,  3  East,  12; 
Weddel  v.  Lynam,  supra ;  HilU  v. 
Hilhf  4  Esp.  196;  {Byney.  FwiVm, 
5  \'cs.  jun.  008,  &c.  See  Burdon 
V.  Brotoiiivg,  1  Taunt.  522,  that 
premiums  of  a  policy   paid   by  the 


grantee  cannot  be  charged  against  tlie 
grantor  who  had  not  agreed  to  inaoW 
his  life. 

(A)  Davis  V.  Bryan,  6  B.  &  C.  651 ; 
9  Dowl.  &  R.  726. 

(0  Nockellt  V.  Crosby,  3  B.  *  C. 
814 ;  5  Dowl.  &  R.  751,  approved  of 
by  Bosanquet,  J.  in  Doubkdmf  '• 
Musketlf?  Bm^.  118;  onte,  234.  See 
Lloyd  V.  SandiJands,  Gow,  13. 
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as  there  could  be  none  until  the  money  was  laid  out  in  the  exe- 
cution of  the  proposed  scheme.  And  Bay  ley  ^  J.,  observed,  that 
the  action  might  be  maintained,  even  if  the  scheme  had  been 
within  the  Bubble  Act  (Jc\  for  it  proved  abortive,  and  no  trans- 
ferable shares  were  ever  created,  and  the  period  had  not  arrived 
at  which  it  would  have  been  within  the  operation  of  the  statute. 
So  money  paid  for  the  purchase  of  shares  in  a  joint  stock  com- 
pany may  under  similar  circumstances  be  recovered  in  this  form 
of  action  (Z). 

Thfs  action  lies  to  recover  back  a  sum  of  money  paid  for  the 
future  maintenance  of  a  bastard  child,  when  born,  if  the  child  die 
before  any  expense  is  incurred ;  or  a  sum  of  money  paid  contrary 
to  the  statute  to  parish  officers  for  supporting  such  child  (m). 

If  a  party  enter  at  a  horse  race  a  disqualified  horse,  knowing 
it  to  be  so,  he  cannot,  at  least  after  the  race,  recover  back  his 
stake  from  the  clerk  of  the  course,  as  money  had  and  received  to 
his  use,  upon  the  ground  that  the  horse  never  could  have  won 
the  race  (n). 

A.  was  indebted  to  B.  in  a  sum  of  868Z.,  for  which  he  was 
arrested.  C,  who  was  clerk  to  Bh  attorney,  directed  him  to  be 
discharged  on  paying  700/.  only ;  B.  threatened  to  complain  to 
C.'s  employers;  to  prevent  which  C.  advanced  100/.;  B.  agreed 
that  it  should  be  re-paid  whenever  the  balance  of  168/.  should  be 
recovered  from  A.  After  the  death  oi  B.  and  C.  the  balance  was 
recovered ;  it  was  held  that  the  representatives  of  C.  might  re- 
cover the  lOOZ,  from  the  representatives  of  -B.,  on  a  count  for 
money  had  and  received  to  their  use,  and  that  there  was  no  ne- 
cessity to  declare  specially  (o). 

9.  Money  paid  by  mistake. — The  count  for  money  had  and 
received  is  also  maintainable  for  the  recovery  of  money  paid  un- 
der a  mistake,  on  the  part  of  the  payer,  of  a  material /oc^ 

With  respect  to  payments  made  by  mistake,  this  difference  ex- 
ists, namely,  that  if  the  plaintiff  were  merely  ignorant  of  the  law, 
or  leffal  effect  of  all  the  circumstances  under  which  he  paid  the 
money,  and  had  a  full  knowledge  of  the  facts,  (or  such  reasonable 
means  of  ascertaining  them,  that  he  must  be  supposed  to  have 
been  acquainted  with  them,  or  to  have  been  guilty  of  laches  in 

(A)  The  18th,  19th,  and  20th  sec-  (m)  Jn^e,  S86,  in  note ;  Chappellv. 

tions,  repealed  by  6  G.  4,  c.  91.    See  Poles,  2  M.  &  W.  867;  post,  630. 

now  1  Vic.  c.  73.  (n)  Wellarv.Deakins,  2  C.  &  P.618. 

(/)  Kempsm  v.  Saunders,  4  Bing.  5;  (o)  Phtts  v.  Lean,  3  C.  &  P.  561. 
13  Moo.  44. 
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not  acquiring  the  information),  he  cannot  recover  back  the  money 
so  paid ;  but  if  he  were  mistaken  as  to  a  material  fact^  and  were 
not  possessed  of  such  means  of  information,  he  is  entitled  to  a 
return  of  money  paid  by  him  under,  or  in  consequence  of,  such 
misapprehension  (/?).  The  case  of  Lncas  v.  Worswich  (q),  how- 
ever, goes  still  further,  there  it  was  held  that  money  paid  in  the 
hurry  of  business  under  a  forgetfulness  of  the  real  state  of  the 
facts  of  the  case,  and  of  the  accounts  between  the  parties,  might 
be  recovered  back. 

Bilbie  V.  Lumley  (r)  is  a  leading  case  upon  this  subject.  It 
was  an  action  by  an  underwriter,  upon  a  policy  on  a  ship,  to 
recover  back  money  he  had  paid  the  defendant  as  for  a  loss  by 
capture.  A  material  fact  had  been  concealed  irom  the  unde^ 
writer,  and  such  concealment  would  have  aiforded  him  a  defence; 
but  after  he  had  been  apprised  of  the  concealment,  he  paid  the 
money,  not  being  at  the  time  aware  of  the  legal  effect  thereof; 
it  was  held  he  could  not  recover  back  the  amount. 

Brisbane  v.  Dacres^s)  is  to  the  same  effect.  The  captain  of  a 
king's  ship  brought  home  in  her  public  treasure  upon  the  public 
service,  and  treasure  of  individuals  for  his  own  emolument ;  he 
received  freight  for  both,  and  paid  over  one-third  of  it,  according 
to  a  usage  heretofore  established  in  the  navy,  to  the  admiral 
under  whose  command  he  sailed.     Discovering  that  the  law  does 


(p)  Wilton  V.  Ray,  2  P.  &  Dav.  253 ; 
Tjowiy  V.  Bovrdieu,  Dougl.  471,  per 
Buller,  J. ;  Bize  v.  Dichaton^  1  T.  11. 
286,  287,  fcr  Mansfield,  C.J. ;  Bilbie 
V.  Lvmley,  2  East,  470,  471,  per  Lord 
Kllenborough,  C.  J. ;  Stevens  v.  Lynch, 
12  Kast,  39,  per  Curiam ;  Brisbane  v. 
Dacres,  5  Taunt.  143 ;  G ornery  v. 
liond,  3  M.  &  Sel.  378;  The  East 
India  Company  v.  Iritton,  3  B.  &  C. 
290,  per  Ilolroyd,  J.;  5  D.  &  R.  214, 
S.  C. ;  Wilkinkon  v.  Johnston,  3  B.  & 
C.  434,  per  Abbott,  C.  J. ;  5  D.  &  R. 
403,  S.  C. ;  MUnes  v.  Duncan,  6  B.  & 
C.  671  and  677,  678;  see  2  Smiths 
Leading  Cases,  238,  244  ;  Sir  W.  D. 
Evans,  in  his  edition  of  Pothier,  (2 
vol.  369  to  407),  denies  tiie soundness 
of  this  distinction,  (\n  hich  is  clearly  es- 
tablished in  the  English  law,)  and 
contends  that  money  paid  under  a 
mere  mistake  of  law  without  any  moral 
duty  to  pay  ir,  ought  to  be  recoverable 


back.  He  argues  that  the  legal  igno- 
rance of  one  man  under  no  moral  ob- 
ligation, and  not  intending  a  gratuitous 
donation,  ouglit  not  to  be  to  another  a 
titleof  adventitious  acquisition.  Some 
of  the  writers  on  civil  law,  and  M. 
Duesseau,  a  celebrated  French  lawjfer, 
support  this  opinion.  Potbier  admitt 
the  distinction.  By  the  French  la» 
(Code  Civil,  Tit.  4,  Livre  3,  Article 
1 376)  ;  "  celui  qui  re^oit  par  crttwr » 
sciemment,  ce  qui  ne  lui  est  pot  <^i 
s*oblige  a  le  restituer  a  celui  qui  fa  »' 
dUntcnt  reftt.  Lor»qu*uneperumnef^ 
par  erreur,  se  crovait  dcbitrice,  aj^ 
quitti  un  dette,  efle  a  le  droit  de  ri^ 
titUm  contre  le  creancier" 

(q)  Lucas  V.  Worswich,  1  Moo.  & 
Rob.  293,  see  however  the  obserTa- 
tions  on  this  case  in  2  Smith's  Lad- 
ing Cases,  243. 

(r)  2  East,  4G9. 

(«)  5  Taunt.  143. 
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not  compel  captains  to  pay  to  admirals  one-third  of  the  freight^ 
the  captain  brought  an  action  for  money  had  and  received^  to 
recover  it  back  from  the  admiral's  executrix ;  it  was  held  by  the 
Court,  {Chambre,  Justice,  dissenting,)  that  he  could  not  recover 
back  the  private  freight,  because  the  whole  of  that  transaction 
was  illegal ;  nor  the  public  freight,  because  he  had  paid  it  with 
full  knowledge  of  the  facts,  although  in  ignorance  of  the  law,  and 
because  it  was  not  against  conscience  for  the  executrix  to  retain  it. 

So  if  a  tenant  voluntarily  pay  the  land  tax,  and  afterwards  for 
a  long  period  pay  his  rent  in  full,  without  claiming  any  deduction 
on  account  of  the  payments  he  has  made,  as  he  might  have  done, 
he  cannot  afterwards  recover  back  the  monies  so  paid  from  his 
landlord  (t). 

Milnes  v.  Duncan  (tt)  was  the  case  of  a  payment  of  money 
under  an  ignorance  of  facts,    A  bill  of  exchange  was  drawn  in 
Ireland  upon  the  stamp  required  by  law,   which  was  less  in 
amount  than  the  stamp  required  for  such  a  bill  drawn  in  England  ; 
but  there  was  nothing  on  the  face  of  the  bill  to  show  that  it  had 
been  drawn  in  Ireland.    The  holder  in  England  neglected  to 
present  it  for  payment,  and  held  it  a  month  after  it  was  due. 
The  acceptor  having  become  bankrupt,  the  holder  applied  for 
payment  to  the  indorser,  who  had  transferred  it  to  him.     The 
latter  refused  to  pay  it,  alleging  that  the  holder  had  made  it  his 
own  by  his  laches.    The  holder  then  threatened  to  sue  him,  al- 
leging that  the  bill  was  void,  on  the  ground  that  it  was  drawn  on 
an  improper  stamp.     The  indorser  inspected  the  bill,  and  finding 
that  the  stamp  was  not  that  required  for  a  bill  of  the  same  amount 
drawn  in  England^  but  ignorant  of  the  fact  that  it  had  been 
drawn  in  Ireland,  paid  the  amount  to  the  holder ;  it  was  held, 
that  this  was  money  paid  in  ignorance  of  the  fact ;  and  there  be- 
ing no  laches  imputable  to  the  party  who  paid  the  money,  that 
he  might  recover  it  back  in  an  action  for  money  had  and  received. 
liayley,  J.,  said,  *^  If  a  party  pay  money  under  a  mistake  of  the 
law,  he  cannot  recover  it  back.     But  if  he  pay  money  under  a 
mistake  of  the  real  facts,  and  no  laches  is  imputable  to  him,  (in 
respect  of  his  omitting  to  avail  himself  of  the  means  of  knowledge 
within  his  power,)  he  may  recover  back  such  money.     In  this 
case  the  question  is,  whether  there   was,   on  the  part  of  the 

(0  Denhf  v.  Moore,  1  B.  &  Aid.  123;     ante,  595. 
Spragg  v.  Hammond,  3  B.  &  B.  59 ;         (ti)  6  B.  &  C.  671 ;  9  D.  &  R.  731. 
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plaintifT,  at  the  time  when  he  made  the  payment^  ignorance  of  the 
true  facts,  or  any  negligence  imputable  to  him,  in  not  availing 
himself  of  the  means  of  knowledge  within  his  power.'' 

The  plaintiff,  the  father  of  a  bastard  child,  upon  whom  an 
order  of  filiation  had  been  made,  paid  several  sums  in  pursuance 
of  the  order  to  the  defendant,  as  overseer  of  the  poor.  The  child 
had  been  placed  in  the  Foundling  Hospital,  and  was  there  sup- 
ported during  the  period  for  which  the  pajrmenta  were  made. 
The  plaintiff  was  ignorant  of  these  facts,  and  was  refused  infor- 
mation respecting  the  child.  It  was  held  by  Sir  Jame»  Mouf 
fieldy  C.  J.,  that  he  was  entitled  to  recover  back  these  moneys,  as 
having  been  paid  by  mistake,  and  under  a  concealment  of  ci^ 
cumstances  {x). 

A  person  who,  without  knowledge  of  the  forgery^  disconnts  a 
forged  navy  bill,  bank  note,  bill  of  exchange,  or  promissory  notCi 
for  another,  may  recover  back  the  money,  as  paid  by  mistake, 
although  the  defendant  was  not  aware  of  the  forgery  when  he 
transferred  the  instrument,  and  his  indorsement  was  not  taken. 
In  such  case  there  is  a  failure  of  the  consideration  (y).  And 
where  the  plaintiffs,  who  were  bill  brokers,  discounted  for  the 
defendant  a  bill  of  exchange,  which  the  latter  did  not  indorse,  and 
the  signatures  of  the  drawer  and  acceptor,  the  latter  of  whom  kept 
an  account  with  the  plaintiffs,  were  forged ;  it  was  held,  that  the 
defendant  was  liable  to  refund  the  money,  and  that  the  fiurtof  his 
having  paid  over  the  amount  to  the  indorsee,  for  whom  he  was 
broker,  did  not  exonerate  him  {z).  So  we  have  seen  diat  wheie 
a  stockbroker,  who  had  been  employed  by  the  defendant  to  sell 
Guatelema  bonds  for  him,  having  sold  them  to  a  third  penom 
received  the  purchase  money  and  paid  it  over  to  the  defendantp 
and  it  afterwards  turned  out  that  the  bonds  were  valueless,  not 
being  what  the  defendant  represented  them  to  be,  whereupon  the 
stockbroker  rescinded  the  contract  with  the  purchaser  and  re- 
funded the  money  to  him ;  it  was  held,  that  the  stockbid^ 
might  recover  back  the  purchase  money,  which  he  handed  orer 
to  the  defendant  as  money  had  and  received  (a).  And  if  a  banker 
mistakenly  take  up  and  pay  a  dishonoured  bill  for  the  honour  (» 


(x)  Hodgson  V.  Williamty  6  £sp.  R.  Mastemian,  9  B.  &  C.  905. 
29 ;  and  see  Chappell  v.  Poles,  2  M,         (z)  Fuller  v.  Smith,  11.  &  M.  49. 
&  W.  867  ;  untCy  28t>,  note(c).  (a)   Young  v.  Cole,  3  Bing.  N-^' 

(y)  Jonei  v.  Hyde,  1   Marsh.  157  ;  730,  ante,  624. 
5  Taunt.  488,  S.  C. ;  cited  in  Cocks  v. 


MONEY  HAD  AND  RECEIVED. 


631 


a  customer^  whose  name  is  forged,  (such  bill  having  been  pre- 
sented to  him  as  bearing  the  genuine  indorsement  of  such  cus* 
tomer^)  and  the  banker  discover  and  give  notice  of  the  forgery  to 
the  holder  on  the  day  the  payment  was  made,  so  as  to  enable 
him  to  give  notice  of  non-payment  to  the  prior  parties  on  that 
day,  it  seems  the  money  is  recoverable  back  by  the  banker  from 
the  holder,  to  whom  it  was  paid  by  him  (&).  But  bankers  who 
pay  a  forged  acceptance  of  a  customer,  made  payable  at  their 
house,  to  a  band  fide  holder,  and  who  do  not  discover  and  give 
notice  of  the  forgery  until  it  is  too  late  for  the  holder  to  give  no- 
tice of  non-payment,  cannot  recover  back  the  amount  from  him(c). 
And  where  a  bill,  purporting  to  have  been  accepted  by  yl.,  was 
presented  for  payment  to  his  bankers  on  the  day  when  it  became 
due,  and  the  latter,  believing  it  to  be  the  general  acceptance  of 
^•,  paid  the  amount;  but  on  the  foUowinff  day,  having  discovered 
that  the  acceptance  was  a  forgery,  they  gave  notice  of  that  fact  to 
the  party  to  whom  they  had  paid  the  bill,  and  required  him  to 
return  the  money ;  it  was  held,  that  the  holder  of  the  bill  is  enti- 
tled to  know  on  the  day  when  it  decomes  due,  whether  it  is  ho- 
noured or  dishonoured;  and  that  no  notice  of  the  forgery  having 
been  given  on  the  day  the  bill  became  due,  the  parties  who  had 
paid  the  money  were  not  entitled  to  recover  {d). 

If  the  drawee  of  a  bill  accept  and  pay  it  under  a  mistaken 
notion  that  the  bill  is  drawn  by  his  creditor,  he  cannot  recover 
the  amount  from  a  bona  fide  holder,  on  its  appearing  that  the 
drawer's  name  was  a  forgery  {e). 

In  general,  bankers  who  pay  a  forged  check,  which  purports 
to  be  the  check  of  a  customer,  must  sustain  the  loss  (/);  and  we 
have  seen  that  if  a  banker  pay  a  check,  improperly  altered  by  a 
third  person  as  to  the  amount,  he  has  no  claim  against  the  cus- 
tomer who  drew  it  beyond  the  original  sum,  unless  the  forgery 
were  caused  or  facilitated  by  any  negligence  on  the  part  of  the 


(6)  WUkinstm  v.  John$t(m,  3  B.  &  C. 
428;  5  D.  &  R.  403,  S.  C. ;  cited  in 
Cocks  V.  Masterman,  9  B.  &  C.  908, 
per  Bailey,  J. ;  4  Man.  &  Ryl.  679. 

(c)  Sm'Uh  y.  Mereer,  6  Taunt.  76  ; 
WUkhuon  v.  Johnsoriy  3  B.  &  C.  435, 
437. 

(d)  Cocks  V.  Masterttian,  Qu,  Why 
an  early  communication  on  i\\%  follow- 
ing  day  should  not  suffice  ? 

(e)  Frke  v.  Nealy  3  Burr.  J  354; 


1  Bla.  R.  390,  S.  C. ;  Barber  v.  Gin- 
gell,  3  Esp.  60 ;  Wilkinson  v.  Johnston, 
3  B.  &  C.  434,  per  Abbott,  C.  J.;  5 
D.  &  R.  403,  S.  C. 

(  /■)  Hall  V.  Fuller,  5  B.  &  C.  750 ; 
8  I).  &  R.  464,  8.C.;  Young  v.  Grote, 
12  Moore,  489, 49 1 ;  4  Bing.  253,  S.C. 
See  the  cases  cited  in  Coles  v.  Bank  of 
England,  2  P.  &  Dav.  521 ;  Davis  v. 
Bank  of  England,  5  B.  &  C.  185;  7 
D.&R.  828,  S.C. 
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customer  (g).  Where  the  rleFendant^  knowhig  a  check  to  be 
post-dated,  and  that  the  drawers  were  insolvent,  presented  it  for 
payment  to  the  plaintiffs,  who  were  bankers,  and  who,  without 
knowledge  of  these  facts,  paid  the  amount,  although  they  had  no 
funds  of  the  drawers  in  their  hands  at  the  time,  but  expected 
some  in  the  course  of  the  day,  it  was  held  that  they  were  entitled 
to  recover  it  back  as  money  had  and  received  to  their  use  (A). 

If  a  sheriff,  executing  a  fieri  facias^  sell  the  goods,  and  pay 
over  the  proceeds  to  the  plaintiff  in  ignorance  of  an  act  of  bank- 
ruptcy committed  by  the  defendant  in  the  action,  and  is  afler* 
wards  bound  to  pay  the  amount  to  the  assignees,  he  may  recover 
it  from  the  plaintiff  in  the  original  suit  as  money  paid  in  igno- 
rance of  facts  (i). 

The  instances  in  which  an  agent  may  recover  back  from  his 
principal^  money  for  which  the  former  has  prematurely  and  mis^ 
takenly  given  the  latter  credit,  have  been  already  mentioned  (A). 

In  Harris  v.  Lloyd  (/)  it  appeared  that  one  Carter,  a  trader, 
on  the  5th  of  June,  1838,  assigned  his  effects  in  trust  for  the 
benefit  of  his  creditors.  On  the  same  day,  but  before  the  execu- 
tion of  the  assignment,  a  fi*  fa,  against  Carter  was  delivered  to 
the  sheriff's  agent  in  London,  under  which  a  sheriff's  officer 
levied  upon  his  goods  on  the  6th.  The  trustees  under  the  as- 
signment paid  him  the  amount  of  the  levy  under  protest,  and  be 
withdrew  from  possession.  It  afterwards  appeared  that  Carter 
had  committed  an  act  of  bankruptcy  on  the  2d  of  June;  upon 
which  a  fiat  issued  on  the  18th  ;  and  it  Was  held  that  the  trustees 
could  not  recover  back  from  the  sheriff  the  money  so  paid  by 
them  to  the  officer  as  having  been  paid  under  a  mistake  of  facts; 
the  money  was  not  paid  under  a  mistake  of  facts,  but  upon  a 
speculation  or  bargain,  the  failure  of  which  could  not  entide  the 
trustees  to  recover  it  back. 


(ff)  Ante,  579,  and  631,  note  (./); 
Maltby  v.  Carstairs,  7  B.  &  C.  735 ; 
]  Man.  &  Ryl.  511;  Young  v.  Grote, 
1 9  Moore,  484 ;  4  Bing.  253,  S.  C. 

(A.)  Martin  v.  Morgan,  3  Moore, 
635;  Gow,  133,  S.  C.  In  this  case 
the  parties  did  not  stand  on  fair  and 
equal  terms.  The  defendant  concealed 
material  facts,  and  was  guilty  of  a 
species  of  fraud. 

(i)  Brifdges  v.  Walford,  6  M.  & 
Selw.  42 ;  Notley  v.  Buck^  8  B.  &  C. 


160  ;  2  Man.  &  Ryl.  68.  See  Crowder 
V.  Long,  id,  598 ;  pott. 

(k)  Ante,  605,  624,  630 ;  and  see 
Young  V.  Cofe,  3  Bing.  N.  C.  730. 
Money  mistakenly  cr^ited  on  ac- 
count between  paymaster  and  military 
officer,  when  not  recoverable  back; 
Skvring  v.  Greenwood,  4  B.  &  C.  281 ; 
6  1).  &  R.  401,  S.  C;  Shaw  v.  Pic- 
ton,  id,  715 ;  Shaw  v.  DartneU,  6  B. 
&  C.  65  ;  9  D.  &  R.  54,  S.  C. 

(/)  Harris  v.  Lfoyrf,  5  M.  &  W.432. 


MONEY  HAD  AND  RECEIVED.  633 

If  a  party  voluntarily  pay  money,  which  the  law  would  not 
have  compelled  him  to  discharge,  but  which  in  justice  he  ought 
to  pay,  as  a  debt  barred  by  the  Statute  of  Limitations,  bank- 
i^iptcy,  or  infancy,  &c.,  he  has  no  remedy  to  recover  it  back  {n) ; 
although  the  demand  arose  out  of  an  illegal  transaction  (o).  So 
where  a  creditor  refused  to  sign  a  composition  deed  without  a 
bill  of  exchange  was  given  him  for  the  remainder  of  his  debt, 
which  the  debtor  gave  him,  and  the  former  then  signed  the  deed, 
and  the  bill  was  subsequently  paid  by  the  debtor  to  his  creditor ; 
it  was  held  a  voluntary  payment,  and  could  not  be  recovered 
back  as  money  had  and  received  ( p). 

If  a  party,  toith  a  full  hnowledge  of  the  facts ,  voluntarily  pay 
a  demand  unjustly  made  on  him,  and  threatened  or  attempted  to 
be  enforced  by  legal  proceedings,  he  cannot  consider  tlie  money 
as  paid  by  compulsion^  and  recover  the  same  back  again,  although 
he  protested  at  the  time  against  his  responsibility  (q) ;  unless 
there  be  fraud  on  the  part  of  the  person  enforcing  the  unjust 
claim  and  a  knowledge  of  its  unjustness ;  in  which  case  money 
obtained  through  such  fraud  may  be  recovered  back  (r). 

And  where  a  certificated  bankrupt  paid  a  sum  of  money  to  a 
sheriff  under  protest^  to  avoid  being  arrested  on  a  ca.  sa.  for  a 
debt  proveable  under  the  commission,  he  was  held  entitled  to 
recover  it  back  ;  the  Court  observing,  that  this  was  not  the  case 
of  a  party,  with  knowledge  of  the  facts,  paying  money  under  legal 
process,  as  in  Hamlet  v.  Richardson,  for  the  plaintiff  here  paid 
it  under  a  protest,  by  which  he  said  in  effect,  that  if  the  sheriff 
was  not  entitled  to  take  it,  it  must  be  paid  back  (s). 

10.  Money  obtained  by  fraud. — Money  obtained  by  fraud  is 
recoverable  in  an  action  for  money  had  and  received,  although 


(n)  Blzt  V.  Dickason,  1  T.  R.  286;  379;  Knibbs  v.  Hall,  id.  84 ;  Jeudwine 

Farmer  v.  Arundel,  2  BIr.  Rep.  825 ;  v.  Slade,  2   id,  572 ;    Cartvfrieht  ▼. 

2     Burr.    1012;    BuU.  N.   P.   182;  Jlou?^,  irf.  723 ;  Lothian  v.  Mender^ 

Munt  V.  Sloket,  4  T.  R.  561.    Money  «(m,3  B.  &  P.  520;  Brisbane  y.  Dacres, 

paid  by  infant,  an/f,  149,  150.     So  by  5  Taunt.  147;  Graham  v.  Tate,  1  M. 

the  French  law : — '<  La  repetition  rCeit  &  Sel.  610 ;  Skyring  v.  Greenwood,  4 

pas  admise  cL  regard  des  obligations  na-  B.  &  C  290  ;  Mibier  v.  Duncan,  6 

turelles  gui  orit  ete  volontairement  ac-  id.  679>  per  Holroyd,  J. ;   see  further, 

qvdttiesy    Code  Civil,  Book  3,  Tit.  3,  post,  639. 

Art.  1235.  (r)  Duke  de  Ouktval  v.  Collins,  4^ 

(o)  Id.;    Dawson  v.    Remwint,  6  Ad.  &   K.  858;  6  Nev.  &  M.  384; 

Esp.  25|  26,  note;  Brisbane  v.  Dacres,  Payne  v.  Chapman,  4  Ad.  &  E.  364, 

5  Taunt.  143;  ante,  623.  and  post,  640. 

( p)  Wilson  V.  Ray,  2  P.  &  Dav.  (<)  Fayne  v.  Chapman,  4  Ad.  &  £« 

253 ;  3  Jurist,  384.  364,  and  post,  640^   - 

{q)  Brown  v.  M'Kinally,  I  Esp»  R» 
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the  fraud  were  commitledy  not  by  the  defendant  personally,  but 
by  his  agent ;  and  it  is  no  answer  to  such  action  that  he  is  really 
entitled  to  the  money,  if  his  right  to  it  depend  upon  a  question 
not  of  common  law  jurisdiction,  and  the  plaintiff  had  the  legal 
title  as  trustee,  &c.  (/)• 

Where  the  defendant  had  fraudulently  colluded  with  /.  &, 
who  was  in  insolvent  circumstances,  to  obtain  goods  from  the 
plaintiff,  and  the  proceeds  of  such  goods  eventually  came  to  the 
defendant's  hands  in  satisfaction  of  a  debt  due  to  him  from  J.  5.; 
it  was  held  that  the  plaintiff  was  entitled  to  recover  them  in  an 
action  for  money  had  and  received  («). 

If  an  attorney,  without  any  authority,  bring  an  action  in  the 
name  o(  A.  (a  nominal  or  imaginary  plaintiff)  against  £.,  and 
the  latter  pay  the  costs  of  the  verit  to  the  attorney,  he  (fi.)  may 
sue  the  attorney  as  for  money  had  and  received,  to  recover  back 
the  amount  (x). 

The  case  of  moneys  received  by  a  creditor  from  his  debtor,  in 
contemplation  of  bankruptcy,  and  by  way  of  fraudulent  prefer- 
ence, and  which  are  reclaimable  by  the  debtor's  assignees,  may 
also  be  mentioned  as  falling  within  this  division  (y). 

It  seems  that  if  a  party,  after  be  has  discovered  a  fraud  prac^ 
tised  on  him,  and  which  induced  him  to  enter  into  a  contract, 
voluntarily  pay  a  sum  of  money  under  it,  with  knowledge  of  the 
facts,  he  cannot  claim  a  return  of  the  money  {z). 

11.  Or  Jy  oppression  or  extortion, — Money  obtained  by  0p- 
pression,  and  by  taking  advantage  of  the  distresses  of  others,  in 
violation  of  laws  made  for  their  protection,  may  be  recovered  in 
an  action  for  money  had  and  received,  because  in  such  case  the 
parties  are  not  in  pari  delicto  (a). 


(/)  Crockford  v.  Winler,  1  Canp. 
124;  Hauer  v.  Wallis,  1  Salk.  S8. 
See  an  iastance,  Martin  v.  MorgaUf 
3  Moore,  635.  It  is  not  necessary  be- 
fore brining  an  action  to  recover 
back  the  amount  of  a  bill  paid  under 
a  misrepresentation  of  facts,  to  return 
such  bill  to  the  person  to  whom  the 
amount  has  been  paid  ;  Pope  v.  Wrai/, 
4M.  &  W.  451. 

(tt)  Abbotts  V,  Barry f  5  Moore,  98 ; 
Hill  V.  Perrott,  3  Taunt,  274.  See 
further  as  to  fraud  on  the  sale  or  war- 
ranty of  goods,  ante,  406,  466,  and 
Index,  tit.  Rescinding  Contract, 


(x)  Dupen  v.  Keeiing^  4  C.  &  P* 
102;  and  see  Robsony.  Eaton,l  T.R* 
62;  postf  640. 

(y)  See  Eden,  2d  ed.  25 ;  GibkiM 
V.  Phillips,  7  B.  &  C.  529. 

{s)  Miles  V.  DeU,  3  Stark.  R.  S^i 
26 ;  ante,  409 ;  Campbell  v.  Fleming,  1 
Ad.  &  £.  40 ;  3  N.  &  M.  834. 

(a)  Ante,  602  ;  l^Mffty  v.  Bourdiffh 
per  Lord  Mansfield,  2  DougL  472; 
Janes  v.  Barkley,  id.  697,  note.  Mooey 
fairly  lost  and  paid  at  play  not  reco- 
verable back  in  an  action  not  founded 
on  the  statute;  Thistkwood  v.  Cro- 
croft,  1  M.  &  Sel.  500. 
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Thus  this  action  lies  to  recover  back  the  excess  of  interest 
taken  from  the  plaintiff  on  an  usurious  loan  to  him  (&);  or  money 
paid  by  A.  (the  plaintiff)  to  B.y  in  order  to  compromise  a  qui  torn 
action  of  usury  brought  by  B,  against  A*,  on  the  ground  of  an 
usurious  transaction  between  the  latter  and  one  ^-Cc) ;  or  money 
paid  by  the  plaintiff,  a  bankrupt,  as  an  inducement  to  the  de- 
fendanty  his  creditor,  to  sign  his  certificate  (d) ;  or  money  paid  to 
a  lottery-office  keeper  for  insuring  tickets,  contrary  to  the  statute 
19  Geo.  S,  c.  21  (e) ;  or  money  privately  paid  to  an  outstanding 
creditor  to  induce  him  to  concur  with  other  creditors  in  a  com- 
position agreement  made  by  an  embarrassed  debtor  (/);  or  the 
proceeds  of  a  policy  of  insurance  handed  by  the  debtor  to  his 
creditor  under  such  circumstances  (^). 

A  fee  paid  by  a  publican  in  order  to  get  his  license,  but  which 
fee  was  not  legally  claimable,  is  recoverable  as  having  been  paid 
by  compulsion  (A).  An  action  for  money  had  and  received  is 
also  maintainable  aglinst  a  lessee  of  turnpike  tolls,  who  impro- 
perly  exacts  from  the  plaintiff  more  toll  than  ought  to  be  taken  (»); 
or  against  a  broker  who  demands  and  receives  illegal  and  ex- 
cessive charges  on  a  distress  for  rent,  although  the  tenant  had 
applied  for  and  obtained  time  to  enable  him  to  prevent  a  sale  (A). 

We  have  before  noticed  some  instances  in  which  money  paid 
by  a  plaintiff  in  satisfaction  of  a  debt  due  from  the  defendant  to 
a  third  person^  may  be  viewed  as  a  compulsory  payment,  enabling 
him  to  sue  the  defendant  as  for  money  paid  for  his  use  upon  an 
implied  request  and  promise  by  the  defendant  (/)•     It  seems  to 


(b)  Smithy,  Brom/^,  S Doug. 697, 
notes  Of  b  ;  Attley  v.  Reynolds,  Stra. 
915 ;  Williams  v.  Hedley,  8  East,  383 ; 
Rep.  tempore  Talbot,  40,  Dote ;  Lofft, 
345 ;  Browning  ▼.  Morris,  Cowp. 
792.  In  Fitjnvy  t.  GtoUlim^  1  T.  K. 
15S,  it  was  held,  that  before  a  party 
can  sue  for  recoTery  of  goods  deposited 
by  him  as  a  security  K>r  an  usurious 
loan  of  money,  he  must  tender  all  the 
money  really  advanced. 

(c)  Williams  y.Uedley,SEASt,S7Q. 

(d)  Lowry  t.  Bourdieu,  3  Dougl. 
4712 ;  SmUh  v.  Bromley,  id.  697,  n.  (3) ; 
Bui.  N.  P.  133;  Clarke  t.  Shee, 
Cowp.  200 ;  Browning  v.  Morris,  id, 
792. 

(«)  Jaques  v.  WUhy,  1  II.  Dla.  66 ; 
2  Bla.  U.  1073 ;  Clarke  y.  SheeXoyrp. 
197;  Browning  v.  Morris,  id,  790; 
Clayton  v.  Dilly,  4  Taunt.  165 ;  This- 


tlewood  y,  Cracro/t,  1  M.  &  Sel.  502; 
Drummond  v.  Day,  1  £sp.  R.  152. 

(/)  Smith  V.  Cuff,  6  M.  &  Sel. 
160 ;  see  further,  post,  as  to  this.  It 
is  also  observable,  that  in  the  above 
instance  the  creditor  is  guilty  of  a 
fraud  on  the  other  creditors  by  re- 
ceiving the  money. 

(g)  Alsager  y,  Spalding,  4  Bing. 
N.  C.  407 ;  6  Scott,  204. 

(h)  Morgan  v.  Palmer,  2  R  &  C. 
729 ;  4  D.  &  li.  283,  S.  C. 

(i)  1  Wightw.  22 ;  Lewis  v.  Han^ 
mond,  2  B.  &  Al.  206 ;  WaterhouMe  v. 
Keen,  4  B.  &  C.  200;  6  D.  &  R.  267, 
S.  C,  As  to  venue  and  notice  of  ac- 
tion in  such  case,  see  id. 

(fc)  Hills  v.  Street,  5  Bing.  37;  2 
M.  &  P.  96,  S.  C. 

(0  JbUe,  594  to  600. 
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be  a  general  rule  that  a  payment  of  money  by  the  owner  of  goods, 
in  order  to  redeem  them  from  the  hands  of  a  person  who  wrong- 
fully withholds  them  and  demands  such  money,  may  be  treated  as 
a  compulsory  payment;  so  that  the  amount  is  recoverable  as 
having  been  obtained  by  oppressive  means  (m).  The  owner  of 
goods  may  have  so  urgent  an  occasion  for  them,  that  the  ordinary 
remedy  by  action  may  afford  very  imperfect  redress.  Thus  in 
Astley  V.  Reynolds  (n),  where  the  plaintiff  had  pawned  plate  with 
the  defendant,  and  the  latter  would  not  part  with  the  goods  unless 
the  plaintiff  paid  him  illegal  interest,  it  was  held  that  the  excess 
pud  to  redeem  the  goods  might  be  recovered  back  upon  a  count 
for  money  had  and  received,  although  the  plaintiff  might  have 
had  trover  for  his  goods  on  tendering  the  sum  legally  due  to  the 
plaintiff.  The  instance  already  mentioned  of  a  payment  to  a 
distraining  broker  of  an  extortionate  charge  for  expenses,  falls 
within  the  same  principle.  So  money  paid  under  protest  to  the 
attorney  of  a  third  person,  in  order  to  regaiA  possession  of  deeds 
and  papers,  after  breaking  off  a  negotiation  for  a  mortgage,  may 
be  recovered  back  in  this  form  of  action  (o).  But  if  a  person 
makes  a  binding  agreement  to  pay  a  certain  sum  of  money  for  the 
redemption  of  his  goods  which  are  withheld  from  him,  and  re- 
ceives them  back,  such  agreement  cannot  be  avoided  on  the  ground 
that  there  was  a  duress  of  his  goods  (^). 

An  action  for  money  had  and  received  does  not  He  to  re- 
cover back  money  paid  for  the  release  of  cattle  taken  damage 
feasant,  although  the  distress  were  wrongful ;  upon  the  ground 
that  the  law  has  provided  a  specific  and  more  convenient  remedy 
or  form  of  action,  in  which  the  question  can  be  better  raised  on 
the  record,  viz.  replevin  or  trespass  (9). 


(m)  Shaw  v.  Woodcock^  7  B.  &  C. 
73;  9  Dowl.  &  R.  889. 

(n)  2  Stra.  915 ;  «  Barn.  B.  R.  40. 
Semble,  money  had  and  received  lies 
to  recover  back  an  extortionate  charge 
made  by  the  steward  of  a  manor  for 
attending  at  a  trial  with  court  rolls 
which  the  plaintiff  was  bound  to  pro- 
duce ; V.  PigoUf  cited  by  Lord 

Kenyon  in  Cartwright  v.  Rotvleyt  2 
Esp.  R.  723. 

(0)  Pratt  V.  Vizard,  5  B.  &  Ad. 
508;  and  see  Hollis  v.  Claridge,  4 
Taunt.  807. 

(p)  Per  Parke,  B.,  Atlee  v.  Back- 
house, 3M.  6(  W.  650 ;  ante,  207, 612. 


(9)  Lindon  v.  Hooper ,  Cowp.  414} 
cited  in  HUls  v.Street,  5  Bing.37.  VVben 
this  form  of  action  lies,  see  Cowne  f. 
Garment,  X  Scott,  275;  I  Bing.  N.C 
318.  Semble,  it  lies  to  recover  the 
amount  of  a  tax  which  a  landlord 
should  in  distraining  have  allowed  his 
tenant,  and  which  the  latter  pays  to 
redeem  his  goods ;  Graham  v.  rate,  1 
M.  &  Sel.  609;  Spragg  v.  Hammond, 
2  B.  &  B.  59.  Trover  lies  if,  in  order 
to  recover  back  goods  wrongfully  dis- 
trained for  rent,  the  owner  pay  the 
sum  distrained  for ;  Shipwick  v.  Bianch- 
ard,  6  T.  R.  298.  See  further,  antet 
607. 
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If  a  party  had  fiill  knowledge  of  the  fact^:,  the  mere  threat  of 
an  action  does  not  in  general  entitle  him  to  treat  the  payment  as 
made  under  compulsion  (r). 

12.  To  recover  back  money  paid  on  an  illegal  contract. — 
If  an  illegal  contract  be  executed  or  performed,  and  both  parties 
are  in  pari  delicto  {s),  no  action  lies  to  recover  back  money  paid, 
or  settled  in  account  (t),  under  it ;  but  if  the  contract  be  exe* 
cutory,  and  the  plaintiff  dissent  from  or  disavow  the  contract 
before  its  completion,  he  may^  on  disaffirmance  thereof,  recover 
back  money  paid  under  it  to  the  other  party,  under  a  count  for 
money  had  and  received  (u).  As  in  the  case  of  a  premium  or 
sum  of  money  paid  to  or  deposited  with  the  other  contracting 
party,  on  an  illegal  insurance  or  wager,  if  the  plaintiff,  before  the 
risk  on  the  policy  began,  or  his  chance  of  winning  the  wager  can 
be  ascertained,  or  the  wager  can  be  decided,  disaffirm  and  rescind 
the  contract,  he  may  maintain  an  action  against  the  other  party 
to  the  illegal  contract  to  recover  back  the  amount  he  has  paid,  as 
money  had  and  received  to  his  use  (x) ;  and  a  stakeholder  is,  if 
the  wager  be  illegal,  liable  to  refund  the  stake  to  the  loser  of  the 
wager,  at  any  time  before  the  money  has  been  actually  paid  over 
by  him,  or  he  has  had  notice  not  to  pay  it  over  without  the  loser's 
authority  (  y). 

But  the  election  to  rescind  must  be  taken  and  notified  in  due 
time.  An  assured,  upon  a  policy  effected  in  terms  sufficiently 
large  to  comprehend  an  illegal  adventure,  and  who  intends  thereby 
to  cover  an  illegal  adventure,  cannot  recover  back  the  premium 
without  some  formal  renunciation  of  the  contract  made  known  to 


(r)  See  ante,  6SS,  and  pott^  639. 

(s)  Wben  parties  are  not  considered 
to  be  in  pari  deUcto,  see  preceding 
division.  By  the  French  law  in  the 
case  of  money  lost  at  play  or  betting 
(Code  Civil,  Book  S,  Tit.  12,  Ch.  1), 
the  loser  cannot  recover  what  he  has 
voluntarily  paid,  unless  there  have 
been  on  the  part  of  the  winner  foul 
play,  fraud,  or  cheating. 

(t)  Owem  V.  Denton,  1  C,  M.  &  R. 
711;  5  Tyr.  359,  S.  C. 

(u)  Hawson  v.  Hancock,  8  T.  R. 
675 ;  Aubert  v.  Walth,  3  Taunt.  277 ; 
Bv$h  V.  WaUfi,  4  id.  290;  Lowry  v. 
Bourdieu,  2  Dougl.  470 ;  Williami  v. 
Hedley,  8  East,  380,  note  (a) ;  Clarke 
V.  Shee,  Cowp.  200;  Browning  v.  Mor^ 


rit,  id,  792  ;  Tappenden  v.  Randall,  3 
B.  &  P.  467  ;  Haitelow  v.  Jackson,  8 
B.  &  C.  224,  per  Bailey,  J.  and  Liitle- 
dale,  J.  Money  fairly  lost  and  paid 
at  play  not  recoverable  back,  except 
in  an  action  founded  on  the  statute; 
Thistletoood  v.  Cracroft,  1  M.  &  Sel. 
500.  As  to  the  remedy  against  a 
stakeholder  in  these  cases,  see  ante, 
681;  Lacaussade  v.  White,  7  T.  R. 
535,  is  law. 

(j)  See  id.  Smith  v.  Bickmore,  4 
Taunt.  477,  478.  Premium  paid  on 
wagering  policy  not  recoverable  after 
the  event;  Paterson  v.  Powell,  2 
Moore  &  Scott,  399 ;  9  Bing.  320,  S.  C. 

(y)  Ante,  621 ,  622  ;  Hodson  v.  Ter- 
riU,  1  C.  &  M.  797. 
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the  underwriter  before  the  bringing  of  the  action,  although  the 
adventure  is  never  entered  upon.    Therefore,  on  a  policy  "  on 
goods  on  board  the  Andaz  (a  Spanish  ship),  or  any  other  ship  or 
ships  at  and  from  New  Orleans  and  Pensacola  to  a  port  in  the 
United  Kingdom,"  Pensacola,  at  the  time  of  effecting  the  policy, 
belonging  to  Spain,  and  New  Orleans  to  America ;  which  latter 
country  was  at  war  with  this  country,  but  Spain  was  neutral,  and 
the  assured  intending  by  the  policy  to  cover  an  importation  of 
cotton  wool  from  New  Orleans  to  Liverpool ;  it  was  held  that 
supposing  this  to  be  a  case  in  which  the  assured  was  at  liberty 
to  rescind  the  contract,  yet  as  he  had  not  given  any  notice  to  the 
underwriter  of  his  intention  to  do  so,  he  could  not  maintain  an 
action  to  recover  back  the  premium,  although  no  cargo  was  loaded 
on  board  the  ship  named,  or  any  other  ship  covered  by  the  policy. 
Lord  EUenborough,  C.  J.  observed,  *'  I  confess  that  I  wish  we 
had  never  departed  from  the  plain  and  intelligible  rule,  that  where 
the  contract  is  founded  upon  a  consideration  clearly  illegal,  neither 
party  should  be  allowed  a  locits  standi,  and  to  receive  any  as* 
sistance  in  a  court  of  justice.    This  is  a  broad  principle,  which 
no  one  could  well  misapprehend,  and  we  have  got  into  some  diffi- 
culty by  receding  from  it     However,  in  the  present  case,  giving 
the  utmost  latitude  to  the  doctrine  that  there  ought  to  be  a  locus 
pceniterUuB,  and  that  the  party  ought  not  to  be  compelled  agamst 
his  will  to  adhere  to  the  contract,  I  see  nothing  to  lead  me  to  the 
conclusion  that  this  party  withdrew  from  the  contract ;  he  mani- 
fested no  such  intention  before  the  bringing  of  the  action.    It 
cannot  be  denied  that  he  stood  at  least  in  pari  delicto,  perhaps  in 
a  higher  degree  than  the  defendant  (z)."    Where  a  party  paid  a 
sum  certain  to  parish  officers  to  exonerate  him  from  all  charges 
and  expenses  that  might  occur  from  a  bastard  child  affiliated  on 
him,  and  the  child  died  during  the  same  year  whilst  they  con- 
tinued in  office ;  it  was  held  that  an  action  for  money  had  and 
received  was  maintainable  against  those  officers  to  recover,  if  not 
the  whole  sum,  at  all  events  so  much  as  had  not  been  expended 
in  maintaining  the  child,  although  they  had  since  quitted  office 
and  handed  over  the  money  to  their  successors  (a).    Moneji 


(g)  Talyart  v.  UckU,  6  M.  &  Sel.         (a)  Chappdl  v.  Poles,  2  Mee.  &  W. 
290.  867 ;  ante,  286,  DOte(c). 
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however,  ig  not  recoverable  where  the  contract  18  executed  and 
the  plaintiff  is  pari  delicto  with  the  defendant  (&). 

13.  Money  unjustly  recovered  at  btr. —Money  paid  under  a 
legal  judgment  obtained  in  a  court  of  justice,  is  not  recoverable 
back,  although  it  be  afterwards  discovered  that  the  money  was 
not  due,  and  the  party  (by  finding  a  lost  receipt,  &c.)  be  in  a 
situation  to  prove  the  fact(c).  And  this  action  is  not  main- 
tainable to  recover  money  mistakenly  paid  into  court  in  an  action 
under  the  common  Tuie{d);  or  to  regain  money  levied  under  a 
Jieri  facias,  which  was  only  practically  irregular,  and  has  not 
been  set  ajside  (e).  But  the  action  lies  to  recover  money  paid 
under  a  void  authority ;  as  under  the  sentence  of  a  court  which 
has  no  jurisdiction  whatever  over  or  in  respect  of  the  subject- 
matter  (/),  though  not  for  money  paid  under  a  distress  for  poor's 
rate  which  has  subsequently  been  quashed,  without  previous 
notice  of  appeal  under  the  stat.  41  Geo.  3,  c.  23,  s.  2  (y). 

It  seems  that  if  a  party  with  full  knowledge  of  the  cause  of 
action  pay  a  sum  of  money  demanded  and  sought  to  be  recovered 
by  an  action,  commenced  even  by  bailable  process,  but  not  pro- 
secuted to  judgment,  he  cannot  recover  back  the  amount,  although 
the  demand  were  unjust  and  unfounded,  there  being  no  fraud 
or  knowledge  on  the  part  of  the  plaintiff  in  the  action  that  his 
claim  is  unfounded.  This,  notwithstanding  the  action,  shall  be 
viewed  as  a  voluntary,  not  a  compulsory,  payment  (A). 


(h)  Andree  ▼.  Fletcher,  S  T.  R. 
266;  Hoyaon  y.  Hancock,  8  T.  R. 
575;  Bayntun  v.  Cattle,  1  Moo.  & 
Rob.  265. 

(c)  Marriott  v.  Hampton,  7  T.  R. 
269 ;  Kist  v.  Atkinson,  2  Camp.  63 

(d)  Malcolm  v.  Fullarton,  2  T.  R. 
645 ;  Reynolds  v.  Wedd,  6  Scott,  699, 
and  cases  there  cited  as  to  when  money 
is  considered  as  voluntarily  paid  by  a 
banlLfupt  so  as  to  entitle  bis  assignees 
to  recover  it  back. 

{e)  Habberton  v.  Wakefield,  4  Camp. 
58. 

(J)  Newdigate  v.  Davy,  Ld.  Raym. 
742;  Lindon  v.  Hooper,  Cowp.  419; 
Thurston  v.  MiUs,  16  East,  270. 

(g)  See  Priestley  v.  Watson,  2  C. 
&  M.  691. 

(A)  HamUt  v.  Richardson,  2  Moore 
&  S.  8 1 1 ;  9  Bing.  644.  See  per  Hol- 
royd,  J,,  Milnes  v.  Duncan,  6  B.  &  C. 
679 ;  MiUs  v.  Dell,  3  Stark.  R.  25, 26, 


per  Abbott,  C.  J.,  ante,  634;  and  see 
Dupen  y.  Keeling,4  C.  &  P.  102, cited 
ante,  634,  note  (x) ;  Robson  v.  Eaton, 
1  T.  R  62 ;  Belcher  v.  Mills,  2  C, 
M.  &  R.  150;  1  Gale,  142,  S.C.;  see 
also  Kendall  v.  Aiken,  10  Bing.  438, 
ttiere  it  was  held  that  the  plaintiff* 
having  allowed  defendant  to  retain  a 
sum  of  money  under  an  order  of  court 
obtained  by  her  for  taxation  of  his 
costs,  she  could  not  afterwards  sue 
him  for  the  amount.  But  in  Cobden 
V.  Hendrick,  4  T.  R.  432,  note  (a), 
which  was  an  action  to  recover  back 
money  paid  without  consideration, 
Lord  Kenyon  drew  a  distinction  be- 
tween money  paid  under  a  conmromiae 
of  an  action,  and  money  paid  under 
the  judgment  of  a  court ;  this  case  can, 
however,  if  at  all,  only  be  supported 
on  the  ground  of  fraud  in  the  defend- 
ant; see  the  observations  ofTindal, 
C.  J.  in  Hamlet  v.  Richardson,  supra. 
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But  where  a  person  has  paid  money  under  the  terror  of  incep- 
tive legal  iptoceedings  fraudulently  directed  against  him,  he  has 
been  allowed  to  recover  it  back  in  this  form  of  action.  Thus  in 
the  Duke  de  Cadaval  v.  Collins  (i),  it  appeared  that  the  plaintiff 
was  arrested  by  the  defendant^  an  insolvent,  for  a  fictitious  debt 
of  lOfiOOL  upon  a  writ  which  was  afterwards  set  aside.  The 
duke,  who  was  ignorant  of  the  English  language,  in  order  to  ob- 
tain his  release,  agreed  in  writing  to  pay  dOOZ.,  and  to  give  bail 
for  the  remainder  of  the  sum,  and  the  500/.  was  accordingly  paid. 
The  action  having  been  brought  to  recover  it  back,  the  jury 
found  for  the  plaintiff,  and  that  the  defendant  Collins  knew  he 
had  no  claim  on  the  plaintiff.  A  rule  nisi  for  a  new  trial,  or  to 
enter  a  nonsuit,  was  obtained  but  subsequently  discharged,  and 
Lord  Denman  observed,  '*  It  is  asserted  that  the  principle  of 
decision  in  Marriott  v.  Hampton  has  not  been  adhered  to  in  this 
case,  but  that  case  does  not  warrant  the  argument  drawn  from  it 
It  does  not  decide  that  money  obtained  under  compulsion  of 
legal  process  cannot  be  recovered  back,  but  only  that  afler  the 
defence  in  an  action  has  failed,  and  money  has  been  recovered  in 
^  the  action,  it  cannot  be  recovered  back  in  another  action.    This 

r  is  the  ground  upon  which  the  decision  is  put  by  Lord  Kenymi. 

He  says,  '  after  a  recovery  by  process  of  law,  not  extortion,  there 
must  be  an  end  of  litigation.' " 

And  where  a  bankrupt,  after  obtaining  his  certificate,  was 
about  to  be  arrested  by  the  sheriff  on  a  ca.  so.  for  a  debt  prove- 
able  under  the  commission,  and  to  prevent  such  arrest  paid  to  the 
sheriff,  under  protest,  the  amount  indorsed  on  the  writ ;  it  was 
held,  that  he  might  recover  the  sum  paid  by  him  as  money  had 
and  received  (A).  So  if  Jl.  be  indebted  to  B,,  and  pay  such  debt 
to  the  attorney  of  a  person  suing  A.  in  B.'s  name,  but  without 
B's  authority,  A.  is  notwithstanding  obliged  to  pay  B.  again, 
but  may  recover  back  from  the  attorney  the  sum  paid  to  him,  and 
this  though  such  attorney  conceived  he  was  acting  under  the  real 
authority  of  B.  (/). 

14.  Or  fees  of  office^  &c.,  unjustly  received  by  an  intruder.^ 
An  action  for  money  had  and  received  appears  to  be  maintainable 
to  recover  the  known  and  accustomed /<?««  received  by  tlie  defend- 


(i)  4  Ad.  &  E.  858 ;  6  Nev.  &  M.         (/c)  Fat/ne  v.  Chapman^  4  Ad.  &  F« 
324.     See  Fitt  v.  CwnUi,  2  Ad.  &  E.      364 ;  ante,  (533. 
459  ;  4  Nev.  &  M.  535.  (Q  Robton  v.  Katon^  1  T.  U.  62. 
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aut^  in  respect  of  an  office  which  the  plaintiff  was  entitled  to  hold, 
but  of  which  the  defendant  has  wrongfully  possessed  himself. 
And  where  the  plaintiff  and  defendant,  both  claiming  to  act  in  an 
oflBce,  agreed  to  refer  the  matter  to  the  arbitration  of  a  third  per- 
son, who  directed  that  the  defendant  should  act  in  the  o£Sce  and 
divide  his  fees  with  the  plaintiff;  it  was  held,  that  the  plaintiff 
might  recover  his  moiety  of  the  fees  as  money  had  and  received 
to  his  use  by  the  defendant,  and  that  the  defendant  could  not 
allege  that  he  was  legally  entitled  to  all  the  fees  (m).  The  right 
to  the  ofSce  may,  it  seems,  be  tried  in  this  form  of  action  (n) ; 
but  it  is  not  maintainable  to  recover  mere  gratuities  received  by 
the  intruder  from  third  persons,  for  services  rendered  by  him  in 
exercising  the  plaintiff's  office,  such  gratuities  not  being  certain 
and  appropriate  fees  annexed  to  the  office  (o).  And  where  a 
bankrupt  assigned  a  policy  of  assurance  on  a  life  to  the  defend-> 
ant,  but  the  company  with  whom  the  policy  was  efiected  consi- 
dered that  the  insurance  was  invalid,  the  life  not  being  insurable  ; 
and  thereupon  it  was  admitted  by  the  bankrupt  and  the  defendant 
that  they  had  no  claim  upon  the  office ;  but  by  way  of  gratuity 
or  gifti  not  as  a  compromise,  the  office  paid  the  defendant  half 
the  sum  insured,  on  the  policy  being  cancelled ;  it  was  held  (upon 
the  principle  of  Boyter  v.  Dodsworth),  in  trover  by  the  assignee 
to  recover  the  value  of  the  policy,  that  only  the  value  of  the  po- 
licy, not  the  sum  gratuitously  paid,  was  recoverable  (p)« 

15.  Against  sheriffs,  ^c. — The  plaiiitiff  in  an  action  may  sue 
the  sheriff,  or  his  executors,  for  money  received  by  the  sheriff,  or 


(ffi)  Roland  v.  Hall,  1  Scott,  539 ; 
1  Hodges,  111,  S.C. 

(fi)  Jrris  y,Stukely,  2  Mod.  R.  260, 
the  case  of  the  office  of  comptroller  of 
the  customs ;  Howard  v.  Wood^  Sir  T. 
Jones  R.  126 ;  2  Lev.  246,  S.  C,  the 
case  of  the  steAvardship  of  an  honour 
and  court  baron  granted  by  the  crown. 
In  the  latter  case  the  court  considered 
themselves  bound  by  precedent.  See 
per  Heath,  J.  in  Lighthlj/  v.  Coulson, 
1  Taunt  114,  115;  and  per  Lord 
Kenyon,  C.J.,  in  Boyter  v.  Dodsworth, 
6  T.  R.  683.  In  Lamine  v.  Dor  veil, 
3  Lord  Rayra.  1217,  Holt,  C.J.  seems 
to  have  admitted  the  doctrine,  but 
mentioned  a  case  in  which  eminent 
counsel  denied  it,  and  said  the  action 


had  crept  in  by  degrees.  It  would 
certainly  be  more  convenientto  require 
that  a  form  of  action  should  be  adopted 
(as  case  for  the  intrusion,  &c.),  which 
would  place  the  question  on  the  re- 
cord. 

(o)  Boyter  v.  Dodsworth,  6  T.  R. 
681.  This  was  an  action  to  recover 
from  an  intruder  into  the  plaintiff^s 
offices  of  belfry  sexton  and  church 
sexton,  certain  perquisites  which  the 
defendant  had  received  for  showing 
the  church,  for  his  civility,  &c. ;  and  on 
proof  that  the  moneys  were  not  legally 
claimable  from  the  visitors,  but  were 
mere  gifts,  the  plainlitT  was  nonsuited. 

(p)  WilU  V.  Wells,  2  Moo.  247  J 
8  Taunt.  264. 
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his  bailiff  (y),  under  a  fieri  facias  (r).  And  it  seems  the  action 
may  be  brought  before  the  return  of  the  fieri  f ados  («);  and  with- 
out ruling  the  sheriff  to  return  the  writ,  or  demanding  the 
money  (t).  But  a  mere  seizure,  without  a  sale  of  the  goods,  wOl 
not  charge  the  sheriff  in  an  action  for  money  had  and  received(ai). 
And  if  after  having  seized  goods  under  the  plaintiff's  writ  of  fieri 
facias,  he  sell  them,  though  irregularly,  under  another  process 
of  the  court,  at  the  suit  and  for  the  benefit  of  another  party,  an 
action  as  for  money  had  and  received  cannot  be  maintained 
against  him  by  the  first  plaintiff  (v).  The  proceeds  of  the  sale 
become  money  had  and  received  to  the  use  of  the  party  under 
whose  process  rt  was  effected  {x) ;  though  it  should  seem  that  a 
defendant  may  sue  the  sheriff  for  the  overplus  of  a  sale  by  him 
under  an  execution,  after  the  sums  indorsed  on  the  writ  have 
been  paid  to  the  plaintiff  (y). 

In  the  case  of  Balme  v.  Button  {z)  it  was  held  in  the  Exche* 
quer  Chamber,  in  error,  that  a  sheriff,  who,  under  a  writ  ot  fieri 
facias,  seizes  and  sells  the  goods  of  a  bankrupt,  even  before  the 
fiat,  but  after  an  act  of  bankruptcy,  though  mthout  notice 
thereof,  may  be  made  a  wrong-doer  by  relation,  so  as  to  be  liable 
for  what  he  so  does  bond  fide  in  his  official  character,  to  the  as- 
signees in  trover,  &c. 

If  the  sheriff  wrongfully  seize  and  sell  the  goods  of  a  third 
person  under  an  execution,  the  latter  may  sue  him  for  money  bad 
and  received  ;  and  will  make  out  a  primdfade  case  by  proving 
merely  his,  the  plaintiff's,  possession  of  the  goods  at  the  time 


< 


{q)  Underhill  v.  WiUorii  6  Bing. 
697;  4  M.  &  P.  568,  S.C.  Aliter, 
where  the  bailiff  acted  expressly  for 
and  under  the  directions  of  the  plain- 
tiff himself;  Cook  v.  Palmery  6  B.  & 
C.  739  ;  Crowder  ▼.  Long,  8  B.  &  C. 
598;  Tidd,  9th  ed.  1019;  HigginsY. 
M'Adam,  3  Y.  &  J.  1. 

(r)  3  Salk.  323;  McNeil  v.  Per- 
chard,  1  Esp.  II.  263. 

(s)  See  Morland  v.  Pellatt,  8  B.  & 
C.  726,  727,  per  Bailey,  J.,  and  Little- 
dale,  J. ;  sed  vide  Morland  v.  Leigh, 
1  Stark.  R.  388, 

{t)  Dale  V.  Birch,  3  Camp.  347 ; 
Tidd,  9  ed.  1019.  But  if  the  sheriff 
be  sued  without  any  prior  demand  of 
the  sum  levied,  the  Court  will,  on  ap- 
plication, stay  the  proceedings  against 
nim  on  payment  of  that  sum,  without 
costs;  Jeffcries  v,  Sheppard,  3  B.  & 
Aid.  696. 


i: 


[u)  Thurston  v.  Mills,  16  East,  274. 

[v)  Thurston  v.  Mills,  16  East,  254. 
See  Reed  v.  James,  1  Stark.  R.  184. 

(x)  Swain  t.  Morland,  1  B.  &  B. 
370. 

(v)  Harrison  v.  Painter,  Exch.  Eas- 
ter Term,  1840,  Jurist,  488. 

{z)  9  Bing.  471;  3  Moore  &  S.  1, 
S.  C.,  reversing  the  judgment  of  the 
Court  of  Exchequer,  2  0.  &  J.  19 ;  see 
however  6  Geo.  4,  c.  16,  s.  81 ;  2& 
3  Vic.  c.  29 ;  Chit  Arch.  432, 433.  As 
to  the  principle  in  case  of  insolvency 
under  the  insolvent  act,  Gro^oes  v. 
Cowham,  10  Bing.  5.  That  money 
had  and  received  lies  if  there  be  a 
wrongful  sale,  &c. ;  Nottley  v.  Buckt 
8  B.  &  C.  165 ;  Groves  v.  Cotckam, 
per  Tindal,  C.  J.  As  to  the  sheriff 
taking  an  indemnity,  see  Young  v. 
Marshall,  8  Bing.  43 ;  6  M.  &  P.  110, 
S.C. 
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of  the  seizure.  This  was  the  case  of  Onghton  v.  Seppings  (a). 
A  sheriff's  officer  had  wrongfully  seized,  under  a  fi.  fa.  against  A., 
a  horse  belonging  to  B.  The  horse  was  sold  by  the  sheriff,  and 
the  money  paid  over  to  the  officer.  B.  brought  an  action  against 
the  officer  for  money  had  and  received,  to  recover  the  amount. 
It  appeared  that  the  horse  had  belonged  to  the  plaintiff's  hus- 
band, but  that  after  his  death  she  had  provided  for  its  keep.  No 
letters  of  administration  were  produced :  yet  it  was  held,  that 
there  was  sufficient  evidence  against  a  wrongdoer,  to  entitle  her 
to  recover  in  an  action  for  money  had  and  received. 

IV.  Interest. 

By  the  late  act  for  the  amendment  of  the  law,  3  &  4  Will.  IV. 
c.  4^,  s.  28  (&),  it  is  enacted,  "  that  upon  all  debts  or  sums  cer^ 
tain,  payable  at  a  certain  time  or  otherwise,  the  jury  (c),  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they 
shali  thinhfit,  allow  interest  to  the  creditor,  at  a  rate  not  exceed- 
ing the  current  rate  of  interest  {d),  from  the  time  when  such  debts 
or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by 
-virtue  of  some  written  instrument,  at  a  certain  time  ;  or  if  pay* 
able  otherwise,  then  from  the  time  when  demand  of  payment  shall 

(a)  1  B.  &  AL  241.  est  accruing  between  judgment  and 

(6)  3  &  4  W.  4,  c.  42,  s.  28.    The  reversal  of  outlawry ;  Ibbotson  v.  Fen- 

99th  section  enables  a  jury  upon  a  ton,  1  Jur.  397. 

trial  or  inquisition,  if  they  shall  think  (c)  This  section  only  authorizes  the 

fit,  "  to  give  damages  in  the  nature  of  jury  to  give  interest,   and  a  plaintiff 

interest  over  and  above  the  value  of  had  no  right  to  arrest  for  interest  un- 

the  goods  at  the  time  of  the  conversion  less  expressly  reserved  by  contract; 

and  seizure,  in  trover,  or  trespass  de  Galium  v.  Leeson,  2  C.  Ic  M.  406 ; 

bonis  asportatis ;  and  in  actions  on  po-  2  Tyr.  466,  S.  C. ;  nor  can  a  judge 

Udes  of  assurance  made  after  the  act  order  the  taxation  of  interest;    and, 

was  passed,"  (t.  e.  after  I4th  August,  therefore,  where  in  an  action  on  an  at- 

1833.)    The  30lh  section  gives  inter-  tomey's  bill  the  plaintiff  gave  notice 

est  on  writs  of  error,  from  the  time  claiming  interest,  but  the  bill  was  re* 

execution  was  delayed,  in  any  perso-  ferred  for  taxation,  without  any  terms 

nal  action.     But  the  Court  can  under  as  to  interest ;  it  was  held,  that  plain*- 

this  section  allow  interest  only  where  tiff  could  not  afterwards  have  an  as- 

the  writ  of  error  is  tested  after  the  act  sessment  of  damages  for  the  purpose 

received  the  royal   assent;    Bum  y,  of  recovering  interest;  Berringtonv. 

Cafxalhoy  4  N.  &  M.  893 ;  1  Ad.  &E.  Phillips,  1   M.  &  W.  48.    As  to  the 

895,  S.  C.    Where  judgment  is  given  claim  of  pawnbrokers  to  interest,  see 

in  a  Court  of  Error  for  the  defendant  Reg.  v.  Goodbum,  8  Ad.  &  £.  508 ; 

in  error,  the  Court  is  bound  to  give  in-  3  Nev.  &  Per.  468;  and  cases,  ante, 

terest  for  the  tim^  that  execution  has  475,  notes  (r),  (s). 

been  delayed  by  the  writ  of  error ;  and  (r/)  As  to  what  is  legal  interest  and 

semhie,  at  the  rate  of  4/.  per  cent. ;  the  laws  relating  to  usury,  post,  Index, 

Levi/  v.  Langridge,  4  Mee. «  W.  337.  tit.  Usury. 
A  defendant  is  not  liable  to  pay  inter- 
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have  been  made  in  foritinff,  so  as  such  demand  shall  give  no- 
tice {d)  to  the  debtor,  that  interest  will  be  claimed  irom  the  date 
of  such  demand  until  the  time  of  payment :  provided  that  uUertsi 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  hoc!' 

Upon  this  salutary  provision  it  may  be  observed:  First, ihi 
it  does  not  extend  to  special  actions  on  contracts,  strictly  for  tie 
recovery  of  unliquidated  damages  (e)  resulting  from  the  breach  ol 
such  contracts,  and  ascertainable  only  by  a  jury: — Seccmdlji 
that  it  is  discretionary  in  the  jury,  whether  or  not  interest  shaD 
be  allowed^  even  in  the  cases  specified,  it  not  having  been  givei 
absolutely: — Thirdly,  that  they  have  no  discretionary  power  to 
award  interest,  unless  there  be  proof  of  a  tcritten  instrwrn^i 
whereby  the  debt  or  sum  certain  is  made  payable  at  a  certm 
time,  or  of  a  written  demand  of  the  money,  comprising  a  notia 
that  interest  will  thenceforth  be  claimed; — and  Fourthly,  thattbc 
jury  have  no  discretion,  and  must  give  interest  in  all  those  in- 
stances in  which  it  was  claimable  as  a  matter  of  right  iy  birit 
the  time  the  act  was  passed* 

It  will  therefore  be  material  to  consider  the  state  of  the  law 
upon  this  subject  at  the  time  the  statute  was  passed. 

The  form  of  the  common  count  for  interest  is,  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  a  certain  sum,  for  interest 
upon  and  for  the  forbearance  of  monies  due  from  the  defendant 
to  the  plaintiff,  and  by  him  forborne  to  the  defendant  for  a  1od( 
time,  at  his  request  (/). 

The  general  common  law  rule  is,  that  the  law  does  notrnp^* 
contract  on  the  part  of  a  debtor  to  pay  interest  on  the  sum  k 
owes,  although  the  debt  may  be  of  a  fixed  amount,  and  may  b^^^ 
been  frequently  demanded  {g).    It  is  not  due,  as  a  matter  of  rigH 


{d)  The  following  form  may  be 
adopted  :  "  Mr.  yl.  B. — I  do  hereby 
demand  of  you  the  payment  of  the 
debt,  amounting  to  100/.,  now  due 
from  you  to  me ;  and  take  notice  that 
I  claim  interest  on  the  said  debt  from 
this  driy  until  the  said  debt  be  paid. 
Dated  this  1st  day  of  January,  1840." 
Signed  "  C.  JX"— "  Witness,  JS.  iV 
See  also  3  Chit.  Gen.  Prac.  920. 

{e)  As,  for  instance,  actions  of  as- 
sumptit  for  not  repairing  or  not  culti- 
vating premises,  or  not  performing 
works — for  not  delivering  goods — for 
discharging  a  party  retained  for  a  fixed 
period,  before  such  period  expired ;  or 
against  an  attorney  or  bailee  for  neg- 


ligence, &c. 

(/)  A  count  for  interest shoaMW 
inserted,  where  it  is  claimed ai  *^' 
Ashby  V.  AMy,  3  M.  &  P.  186.  Wfc* 
the  common  count  suffices;  HJ^"'* 
Mareco,  5  C.  &  P.  498.  In  debHJ 
a  mortgage  deed  the  damages  sbov 
be  laid  at  a  sum  sufficient  to  co«r» 
arrears  of  interest  up  to  the  tin* 


the  commencement  of  the  action;  * 
Wutkiwt  V.  Morgam,  6  C.  &  P.  661 
(g)  De  UaviUand  v.  Bou}erbt^\ 
Camp.  50 ;  De  Bcmaies  r.  Fid»r 
id.  426 ;  Walker  v.  CouftoWc,  1  f  * 
P.  307;   Page  y.  Newman,  9  B.»^' 

378,  380 ;  4  Man.  &  Ry.  305. 
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in  the  absence  of  an  express  stipulation,  even  in  the  case  of 
written  instruments ;  unless  they  be  commercial  instruments  of 
a  negotiable  nature,  as  bills  of  exchange,  &c.  (h). 

Thus  interest  is  prima  facie  not  claimable  on  a  demand  for 
goods  sold,  although  the  price  was  to  have  been  paid  on  a  certain 
day  (i) ;  or  on  a  balance  struck  on  an  account  for  goods  sold(/() ; 
or  for  work  and  materials  (/) ;  or  on  a  debt  for  money  lent  to  (m), 
or  paid  for,  the  defendant  (n) ;  or  had  and  received  by  him,  though 
fraudulently,  for  the  plaintiff  s  use  (o).  Nor  is  interest  neces* 
sarily  allowed  on  a  guarantee  (^),  a  sum  insured,  on  a  ship,  &c., 
or  life  (9);  or  in  an  action  on  a  foreign  judgment  (r);  or  on  an 
attorney's  bill  (s) ;  or  upon  a  deed  or  covenant  for  the  payment 
of  money,  even  by  instalments  (t),  unless  there  be  a  penalty ;  or 
upon  a  replevin  bond  (u) ;  or  recognizance  of  bail  in  the  King's 
Bench  (x);  or  upon  a  sum  due  upon  a  balance  of  accounts  (y). 
Nor  does  money  deposited  in  the  hands  of  a  banker  carry  inter* 


(h)  Page  V.  Newman,  9  B.  &  C.  378, 
380 ;  Foster  v.  Weston,  6  Bing.  709 ; 
4M.  &  P.  589,  S.C. 

(i)  Gordon  v.  Swain,  12  East,  419  ; 
Marshall  v.  Poohf  13  East,  99  ;  De 
Bemales  v.  Fuller,  2  Camp.  428,429 ; 
Calton  V.  Bragg,  15  East,  225. 

(A)  Chalie  v.  Duke  of  York,  6  Esp. 
Rep.  45. 

(/)  James  v.  Cotton,  7  Bing.  273 ; 
6  Moo.  &  Pa.  26.  See  Trelawney  v. 
Thomas,  1  H.  Bla.  305;  BUmey  v. 
Hendrick,  3  Wil.  205. 

(iw)  Calton  V.  Bragg,  15  East,  223 ; 
Gwyn  V.  Godby,  4  Taunt.  346 ;  al- 
though the  money  was  lent  on  a  writ- 
ten contract  to  repay  it  at  a  time  de- 
pending on  a  contingency;  Page  v. 
>r(Piriii<m,4]Vf.&R.805;9B.&C.878. 

(n)  Carr  v.  Edwards,  3  Stark.  11. 
132. 

(0)  De  Bemales  v.  Fuller,  2  Camp. 
4«6;  Crock/ord  v.  Winter,  1  id,  129; 
De  Havilhnd  v.  Bowerbank,  id.  51  ; 
Walker  v.  Comtable,  1  B.  &  P.  307  ; 
Tappenden  v.  Randall,  2  id.  472; 
Coodchild  V.  Fenton,  3  Y.  &  J.  481 ; 
Frvhling  V.  Schrocder,  2  Scott,  143 ;  2 
Sing.  N.  C.  77  ;  Depcke  v.  Munn,  3 
C.  &  P.  112.  Auctioneer  not  WMe 
for  interest  on  deposit,  ante,  308,  note 
(€).     As  to  vendor's  liability,  ante,  811. 

(p)  Hare  v.  Richards,  7  Bing.  254 ; 
5  M.  &  P.  35,  S.  C. 

(s)  Kingston  v.  M^Intoshj  1  Camp. 


518;  Higgins  \.  Safgent,  2  B.  &  C. 
348;  3  D0WI.& R  613;  Bttin  v.  Case, 
Moo.  &  M.  262 ;  3  C.  &  P.  496,  S.  C 

(r)  Hillhouse  v.  Davis,  1  M.  &  Sel 
173.  As  to  interest  on  a  Scotch  judg 
ment,  Amott  v.  Hedfern,  3  Bing.  353 
11  Moore,  209.  S.  C. ;  or  Ir/«A  judg 
ment,  Bann  v.  Dalzell,  3  C.  &  P.  376; 
Moo.  &  M.  228,  S.C.  In  an  action  on 
aJamaica  judgment,  (J^Armsofi  y,Lord 
Bruybrooke,  4  Camp.380;  1  Stark.  2 1 9, 
S.  C.)  Lord  EUenborough  would  not 
allow  interest,  and  said  the  judgment 
constituted  only  a  simple  contract  debt. 
On  English  judgment  whether  equity 
allows  interest,  Lexoesv,  Morgan,3  V. 
&  J.  394.  As  to  interest  in  India, 
see  3  Bing.  193.  In  the  Scotch  courts 
interest  is,  it  seems,  allowed  ;  Amott 
V.  Red  fern,  3  Bing.  353 ;  Foster  v. 
Weston,  6  id,  71 1,  714.  See  Chilly's 
Practice,  Preface  xvii.  In  France,  see 
Code  Civil,  Book  3,  Tit.  3,  sect.  4. 

(f)  Walker  v.  Bayley,  2  B.  &  P.  219. 

(/)  Foster  v.  Weston,  6  Bing.  709  ; 
Jiiggins  V.  Sarecnt,  2  B.  &  C.  348 ;  3 
D.  &  R.  613,  S.C. 

(u)  Anonymous,  4  Taunt.  SO. 

(x)  Anonymous,  id,  722. 

(y)  Chalie  v.  Duke  of  York,  6  Esp. 
45;  Bainv.  Case,  Moo.  &  M.  262; 
3  C.  &  P.  490,  S.  C.  When  equity 
will  not  allow  interest  on  a  balance  in 
the  hands  of  an  attorney,  Wright  v. 
Souibwood,\  Y.&J.531. 
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for  a  long  time  without  demand  by  him,  the  jury  may  refuse  to 
allow  interest  (A).  And  where  the  defendant  conveyed  an  estate 
to  the  plaintiff  with  a  covenant  for  quiet  enjoyment,  and  also  gave 
an  indemnity  bond,  with  sureties,  against  ^'  all  costs,  claims,  de* 
mands,  damages,  and  expenses  whatsoever;"  and  the  plaintiff 
having  been  obliged  to  pay  divers  sums  for  arrears  of  an  annuity 
charged  on  the  estate,  sued  the  defendant  on  the  bond  to  recover 
them  back  with  interest ;  but  the  jury  found  that  the  plaintiff  had 
been  negligent  in  not  suing  the  sureties  on  the  bond  at  the  time 
the  payments  were  made ;  it  was  held,  that  this  finding  prevented 
the  plaintiff  from  recovering  the  interest  (Z). 

And  if,  at  the  time  a  bill  fall  due,  there  be  no  person  legally 
authorized  to  receive  it,  as  if  the  holder  be  dead  intestate,  and 
administration  be  not  then  taken  out,  even  the  acceptor  shall  be 
chained  with  interest  only  from  the  time  the  administrator  de- 
mands payment  of  the  principal  (m). 

Money  awarded  to  be  paid  on  a  particular  day  carries  interest 
from  that  day,  if  duly  demanded  thereon  (n),  provided  the  plain- 
tiff proceed  by  action ;  aliter,  if  he  proceed  by  attachment  (o). 
And  it  has  been  allowed,  on  the  affirmance  of  a  judgment  on  a 
promise  to  execute  a  mortgage,  &c.  (p).  And  a  bond,  conditioned 
for  the  payment  of  money,  impliedly  carries  interest  from  the 
time  of  the  obligor's  default  (g). 

In  all  cases  interest  is  allowed,  if  there  be  a  contract  for  the 
payment  thereof.  And  an  agreement  between  the  parties  that  it 
should  be  paid,  may  be  inferred  from  the  course  of  dealing  be- 
tween them ;  as  if  it  has  frequently  been  charged  and  paid  without 
objection,  in  former  and  similar  accounts  (r).  The  invariable 
and  universal  custom  or  usage  in  any  particular  trade  or  business 
to  charge  interest,  may  also  evidence  and  establish  a  contract  to 


(k)  Cameron  v.  Smithy  2  B.  &  Al. 
308 ;  Du  Belloix  v.  Lord  Waterpark, 
1  Dow.  &  R.  16.  When  not  allowed 
after  tender,  &c. ;  Vent  v.  Dunn,  3 
Camp.  296.  Where  interest  recover- 
able on  a  bill  where  another  bill  has 
been  taken  in  renewal,  and  the  prin- 
cipal due  on  the  first  bill  has  been 
thereby  satisfied;  Liimlet/  v.  Musgrave, 
4  Bing.  New  Cases,  9;  5  Scott,  230, 
S.  C. 

(/)  Anderton  v.  Arrowsmithf  2  P.  & 
Dav.  408. 

(m)  Murray  Y.  The  East  India  Com- 
pany, 5  B.  &  Al.  204. 

(»)  Pinhom  V.  Tuckington,  3  Camp. 


468 ;  Johnston  v.  Durante  4  C.  &  P. 
327. 

(o)  Churcher  v.  Stringer,  2  B.  & 
Ad.  777. 

(p)  Anonymous,  4  Taunt.  876;  Page 
V.  Newman,  9  B.  &  C.  381,  per  Ten- 
terden,  C.  J. 

{g)  Farquhar  y,  Morris,7T,RA24; 
Hogan  V.  Page,  1  B.  &  P.  837.  But 
not  beyond  the  penalty ;  Bromley  v. 
Goodere,  1  Atk.  75. 

(r)  Calton  v.  Bragg,  15  East,  223  ; 
Bruce  v.  Hunter,  3  Camp,  467 ;  Den- 
ton V.  Rodie,  id,  496;  Gvjynv.Godby, 
4  Taunt,  346 ;  Eaton  v.  Bell,  5  B,  & 
Al.  34. 
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allow  it  between  parties  having  transactions  therein  («).  And  even 
compound  interest  is  allowed,  if  the  claim  be  supported  by  the 
known  usage  or  custom  of  trade,  or  the  particular  course  of 
dealing  between  the  parties  (t).  But  it  seems  that  a  customer  is 
not  bound  or  afiected  by  the  practice  of  his  bankers  to  charge 
interest  upon  interest,  by  making  rests  in  their  accounts  at  stated 
intervals,  unless  it  be  proved  that  he  was  aware  that  such  was 
their  custom  {u). 

V.  Account  stated. 

Form  of  the  count — The  form  of  the  common  count,  upon  an 
account  stated,  or  balanced  account,  is  that  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain  sum  of  money  found  to  be  due 
from  the  defendant  to  the  plaintiff(a;),  upon  an  account  then  {y) 
stated  between  them,  and  in  consideration  thereof  promised  pay- 
ment. This  form  should  always  be  introduced  in  an  action  upon 
a  simple  contract,  for  the  recovery  of  a  pecuniary  demand. 

Nature  of  the  count. — It  is  not  necessary,  in  support  of  this 
count  or  form,  to  show  the  nature  of  the  original  debt,  or  to  prove 
the  specific  items  constituting  the  account.  There  must  however 
have  existed  some  demand  against  the  defendant,  or  some  prior 
transactions  between  the  parties  in  respect  of  which  the  account 
was  stated,  and  a  mere  special  agreement  to  pay  a  sum  of  money 
cannot  be  converted  into  an  account  stated  (z).  It  is  not  how- 
ever necessary  that  such  original  demand  should  have  been  re- 
coverable at  law,  it  may  have  been  of  an  equitable  nature,  as  a 
claim  against  the  defendant  as  executor  or  trustee  to  recover  a 
legacy,  &c.  (a)  The  usual  evidence  in  support  of  this  count  is, 
that  such  original  demand  or  prior  transaction  existed,  and  that 


(s)  Ante  647,  n.  (r) ;  see  Ikin  v. 
Bradley y  2  Moore,  206 ;  Wood  v.  Wood, 
IC.&P.  59;  on/c,  2J,22. 

(0  Caliot  V.  Walker,  2  Anst.  495; 
Scholey  V.  Ramsbottom,  2  Camp.  486, 
note;  Bruce  v.  Hunter,  8  Camp. 
467;  FMton  v.  Bell,  5  B.  ^  A!.  34; 
Sackett  v.  Bassett,  4  Madd.  64,  note ; 
Moore  V.  Voughton,  1  Stark.  K.  487; 
Newul  V.  JoueSj  Moo.  &  M.  449 ;  4 
C.  &  P.  124,  S.  C. 

(tt)  Moore  v.  Voughlon,  1  Stark.  R. 
487. 

(.r)  In  Brinsley  v.  Partridge,  Hob. 
It.  88,  in  error,  the  Court  held  that 
it  need  not  be  shown  in  the  declaration 
what  was  the  ground  or  nature  of  the 


original  debt,  as  it  was  confessed  good 
by  the  accounting. 

(j/)  As  to  the  necessity  to  state  time 
in  a  count  on  an  account  stated,  see 
Leafy,  Lees,  7  Dowl.  189;  4  M.  & 
W.*579,  S.  C;  Bingley  v.  Durham,  1 
P.  &  Dav.  58  ;  8  Ad.  &  E.  775,  S.  C. 

(?)  Whitehead  v.  Howard,  5  Moore, 
105 ;  Green  v.  DavieSf  4  B.  &  C.  235, 
242  ;  6  D.  &  R.  806,  S.  C;  Clarky. 
Webby  1  C,  M.  &  R.  29  ;  Tucker  t. 
Barrow,  7  B.  &  C.  624 ;  1  M.  &  Ry. 
518,  S.  C;  Lttbbock  v.  Tribe,  3  M.  & 
W.  607 ;  ante,  593 ;  and  see  per  Parke, 
H.,  Irving  v.  Veitcfi,  3  Mees.  &  Wcls. 
111. 

(«)  Ante,  ^7 1,992. 
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a  balance  was  struck  and  agreed  upon  (&) ;  but  it  suffices  primd 
facie  to  prove  that  the  defendant  expressly  admitted  to  the  plain- 
tiff  or  his  agent  that  a  certain  sum  was  then  due  from  him  as  a 
debt^  without  showing  the  origin  or  nature  of  the  claim  (c).  An 
account  stated  by  the  defendant  with  the  wife  of  the  plaintiff  will 
sustain  the  count ;  but  not  an  account  stated  by  the  wife  of  the 
defendant  unless  she  be  proved  to  be  the  defendant's  agent  in  the 
transaction  {d).  An  admission  or  statement  made  in  a  casual 
conversation  to  a  stranger  will  not  however  suffice  (e). 

Nor  is  it  essential  that  there  should  be  cross  or  reciprocal  de- 
mands between  the  parties,  or  that  the  defendant's  acknowledg- 
ment that  a  certain  sum  was  due  from  him  to  the  plaintiff  should 
relate  to  more  than  a  single  debt  or  transaction  (/).  An  LO.U* 
is  evidence  of  the  amount  admitted  to  be  due,  upon  an  account 
stated  (^) ;  and  the  mere  production  of  it  by  the  plaintiff  is  pritnA 
facie  evidence  of  an  account  stated  with  him,  though  the  LO.U. 
be  not  directed  to  him  (A).  An  admission  by  the  defendant  that 
so  much  was  agreed  to  be  paid  to  the  plaintiff  for  the  sale  of 
standing  trees,  made  after  the  trees  had  been  felled  and  taken 
away  by  the  defendant,  will  support  a  count  upon  an  account 
stated,  though  not  for  goods  sold  and  delivered  (i).  But  where 
the  plaintiff  demanded  40/.,  upon  an  agreement  by  the  defendant 
as  an  incoming  tenant  to  pay  for  growing  crops,  and  the  defend- 
ant offered  17/. ;  it  was  held  that  this  was  not  evidence  to  sup- 
port a  count  upon  an  account  stated;  for  that  there  was  no 


(b)  Trveman  v.  Hurst,  1  T.  R.  42, 
note ;  Fronting  v.  Hammond,  8  Taunt. 
688. 

(c)  AMy  ^.Ashhy,  3  M.  &  P.  186. 
The  action  was  on  an  unstamped  note 
proved  to  have  been  given  for  goods 
sold.  The  defendant  had  admitted, 
without  adverting  to  the  note  or  goods, 
that  he  owed  &e  creditor  a  named 
sum;  held,  that  the  action  was  main- 
tainable on  the  account  stated.  See 
the  case  observed  upon  in  Breckon  v. 
Smithy  1  Ad.  &  £.  489;  there  were 
circumstances  in  that  case  which  gave 
the  admission  the  character  of  an  ac- 
count stated ;  see  Porter  v.  Cooper,  1 
C,  M.  &  R.  390 ;  sed  vide  Pierce  v. 
Ewins,  2  id,  994 ;  and  see  Davies  v. 
Wilkinson,  10  Ad.  &  E.  98. 

(d)  Bui.  N.  P.  129;  Tarbuck  v. 
Bispiiamy  2  M.  &  W.  6,  8 ;  sembit,  a 
lunatic  cannot  state  an  account;  id. 


(e)  Breckon  v.  Smith,  1  Ad.  &  £• 
488. 

(/)  Highmore  v.  Primrose,  5  M.  & 
Sel.  65. 

(g)  Payne  v.  Jenkins,  4  C.  &  P.  324. 
No  stamp  necessary,  ante,  120. 

(A)  Curtis  V.  Rickards,  1  Scott  N. 
R.  155 ;  1  Man.  &  Gr.  46,  S.C. 

(0  Knowles  v.  Mitchel,  13  East, 
249 ;  Pinchon  v.  Chilcott,  3  C.  &  P. 
236.  See  Elmes  v.  Wills,  1  H.  Bla. 
64 ;  Prouting  v.  Hammond,  8  Taunt. 
688.  Party  stating  he  will  call  and 
settle,  when  evidence  of  an  account 
stated ;  Ckarke  v.  Glennie,  3  Stark.  R. 
10.  Proof  that  defendant  said  <<  Go 
to  my  attorney  who  receives  my  rents, 
and  he  will  either  arrange  or  pay>"  is 
evidence  to  go  to  a  jury  of  an  account 
stated ;  Porter  v.  Cooper,  1  C,  M.  & 
R.  387. 
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settled  or  agreed  balance^  no  acknowledgment  of  a  debt,  bat  a 
mere  ofier  to  purchase  peace  (A).  And  Ilndal,  C.  J.,  said  that  in 
Knowles  y.  Mitchel,  certain  trees  had  been  felled,  to  which  the  de- 
fendant expressly  referred.  An  admission  of  having  received 
certain  books  of  the  value  of  87/.,  and  promising  to  pay  for  them 
in  two  years,  is  evidence  of  an  account  stated  at  the  time  it  is 
signed,  though  it  postpones  the  cause  of  action  for  two  years  (f). 

So  where  on  a  settlement  of  accounts  between  a  plaintiff  and 
defendant,  both  parties  being  present,  the  clerk  of  the  former 
made  entries  of  the  items  in  a  book,  which  were  copied  by  the 
defendant  into  another  book ;  the  defendant  did  not  by  any  act 
acknowledge  the  plaintiff's  book  to  be  a  correct  statement  of  the 
items  of  the  account,  though  he  admitted  the  balance  against  him 
as  stated  by  the  plaintiff  s  clerk  to  be  correct,  at  the  same  time 
adding,  that  when  he  had  done  certain  things  for  the  plaintiff 
^'  there  would  not  be  much,  if  any  thing,  between  them,"  this 
was  held  a  sufficient  acknowledgment  on  the  part  of  the  defendant 
to  support  a  count  on  an  account  stated  (m).  So  an  entry  in  a 
bankrupt's  examination  of  a  certain  sum  being  due  to  ii.  is  evidence 
of  an  account  stated  between  them  (n).  But  a  banker's  pass 
book  delivered  to  his  customer  in  which  there  are  entries  in  the 
handwriting  of  the  banker  on  one  side  only,  is  not  evidence  of  a 
settled  account  between  the  parties,  although  the  customer  has 
kept  the  book  without  making  any  objection  to  the  entries  con- 
tained in  it  (o). 

The  account  must  be  stated  before  action  brought ;  therefore 
an  offer  of  a  cognovit  after  action  brought  will  not  support  a 
count  on  an  account  stated  (p);  nor  will  an  acknowledgment 
made  by  a  defendant  after  the  commencement  of  a  suit  of  money 
being  due  to  the  plaintiff,  where  there  is  no  debt  or  account  be- 
tween them  proved  to  have  existed  before  action  brought  (q). 

In  the  case  of  an  account  stated,  in  reference  to  a  demand  upon 
a  bill  of  exchange  or  promissory  note,  the  plaintiff  must  show 


(k)  Wayman  v.  UiUiard,  4  M.  &  P.  Ch.  534  ;   Tarlmk  v.  B'apham,  2  M. 

729  ;  7  Bing.  101,  S.  C.  &  W.  2 ;  lembU^  that  a  lumtic  cannot 

(/)   WhcatUy  y^William$i  1   M.  &  state  an  account;  id.;  an^e,  136 

W.  533,  540.  Cp)  Spencer  v.  Parry,  4  Nev.  &  M. 

(m)  Rigby  v.  Jeffry$,  7  Dowl.  P.  C.  770;   3  Ad.  &  E.  331 ;  1  Har.  &  W. 

561.  179,  S.C. 

(»)  Eicke  y.  Nokes,  1  M.  &  Rob.  {q)  Allen  v.  Cook,  8  Dowl.  P.  C. 

359.  546. 

(o)  Ex  parte  Bandleiony  2  Dea.  & 
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that  the  defendant  admitted  that  the  amount  acknowledged  to  be 
in  arrear  was  due  to  the  plaintiff:  or  must  show  he  is  the  party 
entitled  to  receive  the  money  the  defendant  admits  to  be  payable. 
Jardine  v.  Payne  (r)  was  an  action  of  assumpsit  by  the  plaintiff^ 
as  indorsee  of  a  bill  of  exchange  for  57/.  lOs.,  and  upon  an  account 
stated,  against  the  defendant  as  acceptor.  The  bill  was  upon  an 
insuiScient  stamp ;  and  the  plaintiff^  in  order  to  recover  upon  the 
account  stated^  produced  two  letters  written  by  the  defendant  after 
the  dishonour  of  the  bill.  In  the  firsts  which  was  dated  on  the 
day  the  bill  became  due,  and  which  was  addressed,  ^'  To  the  gen- 
tleman who  calls  with  the  bill/'  the  defendant  expressed  his  re- 
gret that  it  was  not  in  his  power  to  take  up  the  bill  for  571.  10^. 
In  the  second  letter,  which  was  in  answer  to  one  from  the  plaintiff's 
attorney,  requiring  payment  of  the  defendant's  acceptance  in 
favour  of  Tilbury  for  571.  10^.,  the  defendant  said,  "  if  he  had 
had  the  money  he  should  not  have  let  his  acceptance  be  disho- 
noured ;  and  he  proposed  that  Tilbury  should  draw  upon  him  in 
a  month ;  it  was  held,  that  these  letters  did  not  amount  to  an 
acknowledgment  that  the  sum  of  571.  10s.  was  due  to  the  plain- 
tiff, but  merely  that  it  was  due  to  the  person  legally  entitled  to 
the  bill;  that  it  was  necessary,  therefore,  for  the  plaintiff  to  prove 
an  indorsement  of  the  bill ;  and  that  the  bill,  not  being  on  a  suffi- 
cient stamp,  could  not  be  looked  at  by  the  jury  for  the  purpose 
of  ascertaining  this  fact. 

A  promise  however  by  the  drawer  to  pay  the  indorsee  and 
holder  of  a]  bill  overdue  and  unpaid,  is  evidence  of  an  account 
stated  between  the  indorsee  and  drawer  (s).  But  where  the  in- 
dorser  of  a  bill  told  the  holder  on  the  day  it  became  due  that  he 
knew  it  would  not  be  paid  by  the  acceptor,  and  that  he  the  in- 
dorser  would  pay  a  part  on  the  following  day,  this  was  held  in- 
sufficient evidence  of  an  account  stated,  for  it  afforded  no  proof  of 
any  debt  due  before  that  time  {t). 

If  the  plaintiff  declare  upon  an  account  stated  with  him  in  a 
representative  character,  namely,  as  executor,  it  must  appear  that 
the  defendant  admitted  that  the  debt  was  due  to  the  plaintiff  in 
that  character.     In  Crreen  v.  Davies{u),  the  plaintiff  sued  as 


(r)  1  B.  &  Ad.  663.    See  Singlelon         (f)  Burgh  v.  Legge,  5  M.  &  W. 

V.  Barrett,  2  C.&  J,  36S,  posif  656;  418;    7  Dowl.    814,    nom.    Bird  v. 

see  also  Breckon  v.  Smith,  1  Ad.  &£.  Legge,  S.C. 
488.  {u)  6  D.  &  R.  306  ;  4  B.  &  C.  235. 

(s)  outer  y.  Dovatt,  2  M.  &  Rob.  See  A$hby  v.  Azhhy,  3  M.  &  P.  186; 

230.  ante,  649,  note(c). 
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executrix  on  an  instrument^  void  for  want  of  a  bill  stamp,  in  the 
following  form,  "  Received  of  Mr.  B."  (the  testator)  "  lOOZ., 
which  I  promise  to  pay  on  demand,  with  interest."  The  defend- 
ant, on  being  applied  to  by  the  plaintiff  for  payment  of  interest, 
stated  that  he  would  bring  her  some  on  the  following  Sunday  ; 
it  was  held,  that  although  this  was  an  admission  that  something 
was  due,  still,  as  it  did  not  appear  what  the  nature  of  the  debt 
was,  or  that  it  was  due  to  the  plaintiff  as  executrix,  or  in  her  own 
right,  or  that  it  was  one  for  which  assumpsit  would  lie,  the  plain- 
tiff was  not  entitled  to  recover  even  nominal  damages ;  and  a 
nonsuit  was  entered. 

In  Tticker  v.  Barrow  (x),  the  plaintiffs  sued  as  assignees  upon 
an  account  stated  with  them  in  that  capacity.  They  proved  that 
the  defendant  was  examined  before  the  commissioners,  and  ad- 
mitted that  he  had,  after  the  act  of  bankruptcy,  received  money 
from  the  bankrupt.  It  was  decided  that  there  was  no  admission 
of  a  subsisting  debt  payable  to  the  assignees,  but  merely  that,  at 
a  certain  time,  a  sum  had  been  received ;  and  that  the  action  was 
not  maintainable  upon  the  account  stated.  And  Littledale^  J., 
inclined  to  the  opinion  that  an  admission  obtained  under  a  com-' 
pulsory  examination  was  not  evidence  of  an  account  stated. 

It  appears  that,  to  support  this  count,  it  must  in  general  be 
shown  not  only  that  the  defendant  admitted  a  debt,  but  also,  ex- 
pressly or  by  reference,  acknowledged  that  some  specific  sum  was 
due  from  him  (y).  Therefore,  where  a  member  of  a  banking 
company  wrote  to  the  manager  of  it  respecting  a  mistake  which 
had  been  made  in  not  debiting  his  account  and  crediting  the  bank 
for  the  payment  of  the  several  calls  due  from  him,  and  added — 
"  Please  debit  me  with  the  amount  of  the  calls  due  on  my  SOO 
shares ;  /  think  it  will  be  500/.  the  second  call  on  the  first  100 
shares,  and  1000/.  on  the  second  call  on  the  second  100  shares, 
and  advise  me  in  a  private  letter ;" — and  to  this  letter  no  answer 
was  sent ;  it  was  held  not  sufficient  evidence  of  an  account 
stated  (z).  But  where  in  assumpsit  for  goods  sold,  the  defendant 
said  that  he  owed  the  debt,  and  that  the  plaintiff  had  applied  to 


(jr)  7  B.  &  C.  623  ;   1  Man.  &  R.  Mee.  &  W.  C66;  Burgh  v.  Legge,  5 

518;  and  see  Lubbock  v.  Tribe,  8  M.  M.  &  W.  418;  7  DowL  814,  S.C. 

&  W.  614;  ante,  593.  {z)  Hughes  v.  Thorpe,  5  M.  &  W. 

(j/)  Bemasconi  v.  Aiiderson,  Moo.  &  656 ;  and  see  Bnrgh  v.  T^egge,  5  M. 

M.  183.     See  Kennedy  v.  Withers,  3  &  W.  418. 
B.&  Ad.  767;  Hughes  r.  Thorpe,  5 
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him  to  pay  him^  and  that  he  would  do  so  as  soon  as  he  could,  but 
did  not  mention  any  sum^  and  the  plaintiff  could  not  prove  the 
amount  due  ;  Abbott,  C.  J.,  held  that,  on  this  evidence,  the  plain- 
tiff was  entitled  to  a  verdict  with  nominal  damages  (a). 

The  admission  to  charge  a  defendant  on  an  account  stated 
must  also  be  positive,  unqualified,  and  unconditional.  Therefore 
where  the  plaintiff  does  not  prove  any  consideration  upon  which 
the  defendant  became  indebted  to  him,  the  plaintiff  cannot  recover 
upon  a  count  upon  an  account  stated,  merely  by  showing  that 
the  defendant,  in  answer  to  a  demand  of  a  specific  sum,  said  that 
he  would  have  paid  it  if  the  plaintiff  had  not  done  certain  acts, 
&c.  (6). 

So  where  the  acceptor  of  a  bill  on  application  to  him  for  pay- 
ment, answered  that  the  bill  had  been  altered  as  to  the  accept- 
ance, by  being  made  payable  at  a  particular  place ;  that  he  never 
made  it  payable  there  nor  elsewhere  than  at  his  own  house ;  and 
that  he  should  take  such  steps  as  the  law  would  authorize  on  the 
subject ;  that  he  had  been  prepared  for  payment,  and  the  party 
might  have  the  money  by  calling  at  his  house ;  it  was  held,  that 
this  was  no  acknowledgment  of  a  subsisting  debt  so  as  to  support 
a  count  on  an  account  stated  (c). 

If  moneys  be  due  from  a  feme  sole,  and  she  marry,  and  her 
husband  state  an  account  with  the  creditor  and  promise  to  pay 
the  balance,  he  is  not  liable  to  be  sued  alone  on  this  account  and 
promise  ;  there  being  no  new  consideration  to  fix  him  separately, 
and  the  mere  account  not  altering  the  nature  of  the  original  debt 
for  this  purpose  (d).  But  there  are  some  instances  in  which  the 
settlement  of  an  account  and  a  promise  to  pay  the  balance  wiU^ 
to  a  certain  extent,  afford  a  new  cause  of  action,  and  confer  a 
legal  right  which  did  not  before  exist  in  regard  to  the  original 
debt.  Thus,  though  in  general  one  partner  cannot  sue  his  co-* 
partner  at  law  for  his  share  of  the  profits,  yet  if  the  partners  meet 
and  state  an  account  and  strike  a  balance,  the  partner  in  whose 
favour  the  balance  appears  may  sue  his  co-partner  for  the  amount^ 


(a)  Divon  v.  DtverUige,  2  C.  &  P.  (r)  Calvert  v.  Baker,  4  M.  &  W, 

109.    See  Dickenson  v.  Hatfield,  5  C.  417 ;  7  Dowl.  P.  C.  17,  S.  C. 

&  P.  46.  (d)  Drue  v.  Thome,  Aleyn,  R.  72. 

(6)  Evant  v.  Verity,  II.  &  M.  239.  RecogDised  in  Mitchinson  v.  Uewson, 

It  is  for  the  court  to  decide  whether  7  T.  R.  348,  and  per  Denman,  C.  J., 

a  conversation  amounts  to  an  account  Eastwood  v.  Kenyon,  3  P.  &  Dav.  285. 

stated ;  Bishop  v.  Chambre,  3  C.  &  P.  See  ante,  159,  and  Morris  v.  Norfolk, 

55.  1  Taunt  212;  1  fi.  &  C.  248. 
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and  this  though  there  be  no  evidence  of  an  express  promise  on 
the  part  of  the  latter  to  pay  such  balance  (e). 

So,  where  A.  was  indebted  to  JB.,  and  afterwards  C  entered 
into  partnership  with  B,,  and  A.  contracted  a  further  debt  with 
both,  and  then  settled  an  account  with  both,  as  well  upon  what 
was  due  to  B,  before  his  partnership  with  C\  as  upon  the  debt 
contracted  afterwards ;  it  was  held,  that  B.  and  C.  might  join  in 
an  action  on  an  account  stated  (/). 

So,  where  A.  and  B.  being  co-surveyors  of  the  highways  of  a 
parish,  it  was  agreed  between  them  that  A.  should  deliver  up  the 
rate^book  to  £.,  and  that  B.  should  pay  A.  out  of  the  monies  he 
should  collect  under  the  rate  the  sum  of  15/.  which  A,  bad  ad- 
vanced beyond  the  amount  collected  by  the  previous  rate,  and 
the  book  was  accordingly  delivered  to  B,  who  collected  more 
than  15/.,  but  expended  the  whole  in  the  repair  of  the  roads  and 
did  not  pay  A.  the  15/. ;  it  was  held,  that  A.  might  maintain  an 
action  to  recover  it  (g)* 

The  defendant  agreed  with  the  plaintiff  by  parol  that  if  she 
would  take  a  lease  of  certain  premises  belonging  to  him,  he  would 
pay  her  20L  towards  putting  them  in  repair.  The  lease  Wtis 
afterwards  executed  and  accepted  by  the  plaintiff,  who  took  pos« 
session  and  repaired  the  premises,  and  on  payment  of  the  first 
quarter's  rent  demanded  the  sum  of  SOL  from  the  defendant,  who 
said  he  would  pay  it  when  the  next  quarter's  rent  became  due.  It 
was  held,  that  such  acknowledgment  of  that  sum  being  due,  raised 
a  moral  obligation  on  the  defendant  to  pay,  and  that  the  plaintiff 
was  entitled  to  recover  upon  an  account  stated ;  although  it  was 
objected  that  parol  evidence  as  to  the  terms  on  which  the  lease 
was  to  be  granted  was  inadmissible  by  the  Statute  of  Frauds  (A). 

There  are  instances  in  which  the  stating  an  account  may  amount 
to  an  admission  of  the  title  of  the  party  with  whom  the  account 
is  stated  to  receive  the  money.  The  defendant  agreed  verbally 
with  the  plaintiff  to  take  a  house,  and  purchase  the  fixtures  at  a 
valuation,  to  be  made  by  two  brokers ;  and  an  inventory  of  the 

(e)  Ante,2SQj2S9'i   Wray  \,  Mile-  nal   debt  did    not   arise  witliin  the 

stone,  5  M.  &  W.  21.  county;  Emery  v.  Bar  let  i,i  Sim.  8V; 

(/)  Moore  v.  Hill,  Peak.  Add.  C.  2  Ld.  Raym.  1555. 
10.     See  also  Smith  v.  Fortj/,  4  C.  &         (g)  Liddard  v.  Holmes,  2  C,  M.  ft 

P.  126;  Gough  v.   DanieSj  4  Price,  R.  586  ;  1  Tyr.  &  G.  9,  S.C. 
214;  David  y,  Ellis,  5  B.  &  C.  106.         (A)  Seagov.  Deane,  4  Ring.  459; 

The  County  Court  has  jurisdiction  1  M.  &  P.  227,  and  3  C.  &  P.  17^» 

upon  the  account,  although  the  origi-  S.  C. 
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furniture  and  fixtures  was  accordingly  made^  described  generally 
as  '^  An  inventory  of  the  fixtures/'  &c.^  with  the  gross  amount 
placed  at  the  foot  thereof;  it  was  held  that  the  defendant^  having 
taken  possession  of  the  furniture  and  fixtures^  and  paid  part  of 
the  amount  of  the  valuation,  was  liable  on  an  account  stated  for 
the  remainder,  and  could  not  object  to  the  plaintiff's  defective 
title  to  the  house  («)• 

A  collector,  or  renter  of  turnpike  tolls,  though  irregularly  ap- 
pointed, may  recover,  upon  an  account  stated,  the  amount  of  tolls 
for  which  he  has  credited  the  defendant,  on  his  passing  through 
the  gate;  no  objection  being  made  to  the  plaintiff's  title  by  the 
trustees  or  creditors  of  the  turnpike.  And  the  &ct  of  the  plain- 
tiff having  sent  to  the  defendant  an  account  of  the  tolls  due,  who, 
not  long  after,  sent  5/.  inclosed  in  a  letter  to  the  plaintiff,  in  which 
he  stated  that  he  should  have  the  remainder  next  week,  is  evi- 
dence of  such  an  account  stated,  and  a  recognition  of  the  plain- 
tiff's title  to  be  accounted  with  for  the  tolls  (A). 

The  statement  of  an  account  seems  not  to  be  conclusive^  but 
only  presumptive  evidence  against  the  party  admitting  the  balance 
to  be  against  him(/).  He  would  be  allowed  to  show  a  gross 
error  or  mistake  in  the  account  if  he  could  adduce  clear  evidence 
to  that  effect  (m).  And  where  a  debtor  furnishes  a  debtor  and 
creditor  account  admitting  a  balance  against  himself,  the  creditor 
may  show  that  one  of  the  items  for  which  the  debtor  has  taken 
credit  is  founded  in  illegality,  and  is  not  bound  by  both  sides  of 
the  account  as  furnished  to  him(n).  Where,  however,  an  ac- 
count has  been  actually  settled  by  payment,  it  cannot,  in  the  ab- 
sence of  fraud,  be  opened  so  as  to  entitle  the  payer  to  recover 
back  the  sums  paid  by  him  (o).  So  it  has  been  held  at  Nisi 
Prius  that  where  an  account  for  goods  sold  is  settled,  and  the 
party  gives  a  bill  of  exchange  for  the  amount,  but  which  bill  is 
not  paid,  on  an  action  brought,  the  party  cannot  go  into  evidence 
to  impeach  the  charges  in  the  first  account  which  has  been  set- 


(i)  Salmon  v.  Watson,  4  Moore,  73.  (m)  Mistake  in  agent's  account  as  to 

(/c)  Pei/f ocA;  V.  Harrw,  10  East,  104.  money  received,  &c.,  see  ante,   60S, 

(0  See  Trueman  v.  Hurst,  1  T.  R.  624,  630. 

42.     When  otherwise,  between  pay-  (n)  Ko$e  v.  Saisory,  d  Bing.  N.  C. 

master  and  military  otBcer;  Skj/ring  145;    2  Scott,  199,  S.  C. ;  sed  vide 

V.  Greenwood,  4  B.  &  C.  281 ;   6   D.  Roper  v.  Holland,  3  Ad.  &  E.  99 ;  4 

&  R.  40 1,  S.  C.     Even  a  receipt  is  not  Nev.  &  M .  668. 

conclusive  evidence ;  Graves  v.  Key,  (o)  Lawes  v.  Eastmure,  8  C.  &  P. 

3  B.  &  Ad.  31 3.  See  the  rule  in  equity,  205. 

Harris  r.  Spurling,  1  R.  &  Myl.  64. 
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\led{p):  and  that  where  parties,  having  cross  demands,  settle 
and  balance  their  accounts,  though  part  of  the  plaintiffs  demand 
could  not  have  been  recovered  by  action,  the  settlement  of  the 
accounts  shall  bind  the  defendant,  so  that  he  cannot  set  up  that 
defence  when  sued  for  the  balance  {q). 

Where  the  particulars  of  the  plaintiff's  demand  were  on  an 
account  stated,  "  as  appears  by  a  memorandum  under  the  defend- 
ant's hand  of  this  date,"  and  the  memorandum  was  inadmissible 
for  want  of  a  promissory  note  stamp ;  it  was  held,  that  the  account 
stated  might  be  proved  by  other  evidence  than  the  memorandum. 
It  was  also  decided  that  verbal  evidence  might  be  received  to 
show  an  admission  that  the  money  was  due,  and  a  promise  to 
pay  it  by  instalments,  though  such  admission  and  promise  were 
made  at  the  time  of  signing  the  memorandum,  and  were  embodied 
in  it  (r). 

An  I.  O.  U.  (s),  or  a  mere  acknowledgment  of  the  correctness 
of  an  account  (^),  does  not  require  a  stamp;  and  the  production 
of  an  1.0.  U.  by  the  plaintiff,  though  not  addressed  to  him,  is 
primd  facie  evidence  of  an  account  stated  with  him  (u). 

(p)  KnoxY.Whallejf,  1  Esp.  R.  159.  (s)  Ante,  120;  and  Evans  v.  PAi7- 

(g)  Dawton  v.  Rtmnantt  6  Esp.  24.  pottt,  9  Car.  &  P.  270. 

See  Spurraway  v.   Rogers,  12  Mod.  {t)   Wellardv.  Moss,  1  Bing.  134; 

517.  7  Moo.  503,  S.  C.   See  Jacob  v.  Lind- 

(r)  Singleton  v.  Barrett,  2  C.  &  J.  say,  1  East,  4G0;  ante,  120. 

368.     See  Jardine  v.  Payne,  1  B.  &  (u)  Curtis  v.  Richards,  1  Scott,  N. 

Ad.  663  ;  ante,  651.  R.  155;  1  Man.  &  Gr.  46,  S.  C. 
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CHAPTER  IV. 

OF  ILLEGAIi  CONTRACTS, 


IN  GENERAL. 

Section  I. — Of  Contracts  illegal  at  Common  Law. 
Section  II. — Of  Contracts  rendered  unlawful  by  Statute, 


IN  general. 

The  common  law  maxim  is,  ex  turpi  contractu  non  oritur  actio. 
The  common  law  prohibits  every  thing  which  is  unjust,  or  contra 
bonos  mores  (a) :  and  the  test,  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being  enforced  at  law,  is, 
whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction 
to  establish  his  case  (6).  The  object  of  all  laws  is  to  repress 
vice,  and  promote  the  general  welfare  of  the  state  and  of  society; 
and  an  individual  shall  not  be  assisted  by  the  law  in  enforcing  a 
demand  originating  in  a  breach  or  violation  on  his  part  of  its 
principles  or  enactments. 

In  general,  agreements  legally  formed  have  the  force  of  laws 
over  those  who  are  the  makers  of  them  (c).  Modus  et  conventio 
mncunt  legem.  But  this  rule  does  not  apply  where  the  interests 
of  the  public  or  of  morality  are  affected  by  the  contract,  and  may 
be  injured  by  the  observance  of  its  provisions. 

There  is  this  peculiarity  in  regard  to  a  contract  founded  upon 
an  illegal  consideration — that  although  in  general  parol  evidence 
cannot,  as  between  the  parties  to  a  written  instrument,  contradict 
or  add  to  its  provisions  {d ),  yet  it  shall  be  received  to  show  that 


(a)  Allen  v.  Retcovt,  2  Lev.  174;  796;  3  Scolt,  201,  S.  C.    Per  Lord 

Fletcher  v.  Harcot,  Button,  56 ;  Hoi-  Abinger,  C.  B.,  Pellecai  v.  Avgell,  8 

ffum  V.  Johntotij  Cowp.  343 ;  Lewit  v.  C,  M.  &  R.  313. 

Davidsany  4  M.  &  W.  657.  (c)  French  Code  Civil,  book  3,  tit. 

(6)  Simftton  v.  BUm^  7  Taunt.  246;  3,  ch.  3,  s.  1. 

8   Marsh.   542,  S.  C.      P<?r  Tindal,  {d)  Ante,  99^  I  \?. 
C.J.  Dobree  v.  Napier,  2  Bing.  N.  C 

V  U 
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carrier  void ;  it  was  decided  that  the  defendant  could  not  raise 
the  objection  without  proving  the  non-entry  of  the  goods  (/)• 

And  where  an  agreement  is  entered  into  for  the  performance  of 
an  act  which  may  be  effected  either  by  lawful  or  unlawful  means, 
the  law  will  presume  in  favour  of  the  contract  that  the  contracting 
parties  contemplated  the  former.  Thus  where  A.  having  com- 
menced an  action  against  B.  to  recover  a  sura  of  money,  agreed 
with  C.  D.  to  discontinue  the  proceedings  on  payment  of  a  spe- 
cific sum  and  the  delivery  of  several  promissory  notes;  C.  Z>.  un- 
dertaking, in  the  event  of  any  of  the  notes  being  dishonoured, 
and  the  plaintiff  issuing  a  capias  thereupon  against  his  original 
debtor  B.,  either  to  surrender  B.  to  prison,  or  himself  pay  the 
money  due  on  the  notes ;  it  was  held  that  this  contract  was  l^al, 
and  the  undertaking  by  C.  D.  to  surrender  B,  must  be  under- 
stood to  mean  that  he  was  to  procure  his  surrender  by  lawful 
means,  as  by  his  consent,  or  for  a  debt  due  to  himself  (m). 

In  Ingram  v.  Wyatt  (n),  the  Lord  Chancellor  {Brouffham) 
said  that  "  in  cases  of  wills  impeached  on  the  ground  otfraud, 
it  was  incumbent  on  the  parties  who  sought  to  establish  the  will 
to  remove  or  to  explain,  and  so  to  neutralize  the  facts  out  of 
which  that  suspicion  arose.  It  was  different  where  contracts  or 
instruments  between  parties  were  alleged  to  have  been  iraudu* 
lently  executed.  There  it  was  for  the  party  impeaching  the  in- 
strument to  show  that  he  had  good  grounds  for  supporting  the 
accusation  which  he  brought  forward  (o).  In  the  one  case  the 
burden  of  proof  rested  on  the  parties  who  sought  to  establish 
the  will ;  in  the  other  case,  they  who  assailed  the  instrument 
were  obliged  to  prove  the  existence  of  the  facts  by  which  they 
alleged  it  was  vitiated."  The  eflect  of  an  agreement  being  in 
part  invalid  will  be  considered  in  the  next  section  {p). 

(I)  SUsous  V.  Dixoiit  8  D.   &  II.  (o)  And  by  the  French  law  fraud  is 

596 ;  5  B.  &  C.  758.  not  to  be  presumed ;  Code  Civil,  book 

(»/)  Lewis  V.  Dav'uUon,  4  M.  &  W.  3,  tit.  3,  ch.  3,  art.  1 1 16, 

654.  (p)  And  see  Leitis  v.  DtwUkonf  4 

(n)  Chancery,  Feb.  11,  1832,  MS.  M.  &  W.  654. 
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Section  I. 
Of  Coniracts  illegal  at  Common  Law — as  being, 


J.  hmnaral,  or 

2.  Contrary  to  public  Policy,  or 


3.  Fraudulent. 


I.  Of  Immoral  Contracts. 

Cohabitation. — ^An  agreement  in  consideration  oi future  illicit 
cohabitation  between  the  parties  is  void  {q).  But  past  seduction 
and  cohabitation  is  an  innocent  consideration  for  a  bond  or  spe- 
cialty, which  requires  no  consideration ;  as  it  is  in  such  case 
considered  that  the  object  was  to  redress  an  injury  inflicted  on 
the  woman,  and  there  is  a  moral  obligation  to  support  or  relieve 
her.  And  past  cohabitation,  even  in  adultery  and  without  se- 
duction, is  not  an  illegal  consideration  ;  so  that  a  boTid  or  other 
specialty,  even  from  a  married  man,  founded  upon  such  consi- 
deration, is  not  invalid  (r). 

In  Friend  v.  Harrison  {s),  which  was  an  action  on  an  annuity 
bond  for  50/.  a  year,  it  appeared  that  the  plaintiff  was  a  common 
prostitute  when  the  defendant  first  became  acquainted  with  her 
— that  after  they  had  cohabited  for  two  years  he  gave  her  the 
bond ;  that  she  still  continued  to  cohabit  with  him  for  some 
weeks,  when  she  went  to  her  friends,  and  afterwards  renewed 
the  connexion.  Best,  C.  J.  said  that  the  bond,  if  given  merely 
for  past  cohabitation,  was  good  ;  but  that  if  the  plaintiff  obtained 
the  bond  from  the  defendant,  intending  at  the  same  time  to  con- 
tinue the  connexion,  it  was  void.  The  jury  found  a  verdict  for 
the  plaintiff. 


{q)  Walker  v.  Perkins^  3  Burr. 
1568;  1  Bla,  R.  517,  S.C.;  lUx  v. 
The  Inhabitantt  of  Northwingjield,  1 
B.  &  Ad.  912.  A,,  for  many  years  a 
common  prostitute,  was  kept  by  B. 
for  some  time,  and  then  married  C;  B, 
continued  his  visits  to  her,  and  gave 
her  a  note  for  1000/.  payable  on  de- 
mand. B.  died ;  and  on  a  bill  filed 
in  chancery  by  his  administratrix,  the 
note  was  set  aside,  it  being  given  ex 
turpi  cauadf  not  as  premium  pudicitia ; 


Robirtton  v.  CW,  9  Mod.  R.  263. 

(r)  Nye  V.  Moseley,  6  B.  &  C.  133 ; 
9  D.  &  R.  165,8.  C;  Knye  v.  Moore, 
1  S.  &  S.  61,  and  2  id.  260,  S.  C. 
See  Turner  v.  Vaughan,  2  Wils.  .339  ; 
Priest  V.  Parrot,  2  \'c8.  160;  and  see 
Belt*8  Supplement,  313;  Marchioness 
of  Annandale  v.  harris,  1  Br.  P.  C. 
260;  a  F.  Wms.  432,  S.  C;  Cray  v. 
Book,  Forrester,  153. 

(0  2  C.  &  P.  584. 
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In  Gibson  v.  Dickie  (t\  the  court  held  a  declaration  in  as- 
sumpsit good^  which  stated,  that  before  and  at  the  time  of  makii^ 
the  defendant's  promise^  the  plaintiif  had  cohabited,  and  then 
lived  with  him ;  and  the  defendant  had  received  of  the  plaintiff 
108Z.  bank  stock,  and  1002.  sterling,  and  that  certain  differences 
had  arisen  between  them ;  whereupon  the  defendant  agreed,  in 
case  the  plaintiff  and  defendant  should  separate,  that  he  would 
pay  to  one  J.  S.,  for  her  use,  the  value  of  the  108/.  bank  stock, 
and  lOOZ.  sterling,  deducting  the  value  of  the  100/.  three  per  cent, 
consolidated  bank  annuities ;  and  would  allow  the  plaintiff  301 
per  annum  during  her  life,  by  quarterly  payments,  provided  the 
plaintiff,  from  and  after  such  separation,  should  continue  dngk, 
and  did  not  cohabit  with  one  JD.  G.,  or  any  one  else.  The  court 
observed,  '*  that  this  was  a  voluntary  compensation,  by  way  of 
maintenance,  made  to  the  plaintiff  for  the  injury  done  her  by  their 
past  illicit  connexion ;  and  that  so  far  from  its  being  an  induce- 
ment for  her  to  continue  the  cohabitation,  it  was  rather  an  induct' 
ment  to  separate.^ 

But  a  declaration  in  assumpsit^  which  stated  that  the  plaintiff 
had  cohabited  with  the  defendant  as  his  mistress,  and  that  it 
was  agreed  that  no  further  immoral  connexion  should  take 
place  between  them,  and  that  the  defendant,  as  a  compensation, 
should  allow  her  an  annuity  so  long  as  she  should  continue 
virtuous ;  and  thereupon,  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  give  up  the  annuity,  the  defendant 
promised  to  pay  as  much  as  the  annuity  was  reasonably  worth; 
was  held  bad,  on  general  demurrer  (m).  The  court  remarked, 
that  it  was  not  averred  that  the  defendant  was  the  seducer ;  and 
that  "there  was  no  authority  to  shew  that  past  cohabitation 
alone,  or  the  ceasing  to  cohabit  in  future,  is  a  good  consideratioa 
for  a  promise  of  this  nature.  That  the  cases  cited  were  di»- 
tinguishable  from  that  before  the  court,  because  they  were  all 
cases  of  deeds  ;  and  that  it  was  a  very  different  question,  whether 
a  consideration  be  sufficiently  good  to  sustain  a  promise,  and 
whether  it  be  so  illegal  as  to  make  the  deed,  which  required  no 
consideration,  void.'*  The  latter  decision  appears  to  have  pro- 
ceeded entirely  on  the  ground  of  want  of  consideration. 

But  it  seems  difficult  to  support  the  last  two  cases,  more 
especially  the  latter,  even  had  the  defendant  been  the  seducer  of 


(0  3  M.  &  Sel.  463.  (u)  B'mnington  v.  Wallis,  4  B.  &  Al.  (J50. 
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the  plaintiff;  for  though  there  might  have  been  a  moral  obliga- 
tion on  the  part  of  the  defendants  in  both  cases  to  support  the 
plaintiffs^  still  that  would  not  be  sufficient  to  uphold  a  promise 
not  under  seal ;  since  it  has  been  decided  in  a  late  case  (x)  that 
an  express  promise  can  only  revive  a  precedent  good  con- 
sideration, which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law,  but  can  give  no  original  cause  of  action 
if  the  obligation  on  which  it  is  founded  never  could  have  been 
enforced  at  law,  though  not  barred  by  any  legal  maxim  or  sta- 
tute provision  (x). 

And  equity  will  not  enforce  the  performance  of  a  verbal  pro* 
mise  by  a  single  man,  that  be  would  settle  an  annuity  on  a  mar- 
ried woman,  with  whom  he  had  cohabited  whilst  she  was  sepa- 
rated from  her  husband  (y). 

An  action  is  not  maintainable  to  recover  the  rent  of  lodgings 
knowingly  let  for  the  purpose  of  prostitution,  from  the  profits 
whereof  the  landlord  expected  to  be  paid  (z).  And  although 
the  landlord  were  not  apprised,  at  the  time  of  the  letting,  of  the 
tenant's  mode  of  life,  and  her  object  in  taking  the  lodging ;  yet 
if  he  allow  her  to  remain  after  he  knows  her  character,  and 
becomes  acquainted  with  the  use  to  which  the  apartments  are 
applied,  and  after  the  period  when  he  might  legally  have  evicted 
the  tenant,  he  shall  not  recover  from  her  any  rent  for  the  period 
which  has  elapsed  since  he  willingly  permitted  her  to  remain  and 
occupy  the  premises  for  this  illegal  purpose  (a).  Although  the 
tenant  be  an  immodest  woman,  and  the  landlord  be  aware  of  her 
character,  he  may  recover  his  rent,  if  she  receive  her  visitors 
elsewhere,  and  do  not  use  the  premises  she  occupied  for  immoral 
purposes  (&)• 

So,  where  in  an  action  against  a  woman  of  the  town  for  board 
and  lodging,  it  appeared  that  the  plaintiff,  the  keeper  of  a  house 
of  ill  fame,  received  a  portion  of  the  gains  of  the  unfortunate 
women  in  her  house,  as  well  as  payment  for  their  board  and 
lodging.  Lord  Kenyan  refused  to  sanction  such  a  demand  (c). 

(x)  Eastwood  v.  Kenyon,  3  Per.  8c  {a)  Jennings  v.  Throgmorton,  R.  & 

Day.  282;  and  see  note  to   Wennall  M.  25t. 

V.  Adna/,  3  B.  5r  P.  849.  (6)  Appleton  v.  Campbell,  2  C.  &  P. 

(y)  Matthews  v.  L— e,  1  Mad.  V.  347. 


Ch.  Rep.  558.  (c)  Howard  v.  Hodges,  Midd.  Sitt. 

(a)  Girardy  v.  Richardson,  1  Esp.  B.  R.,  before  Kenyon,  C.  J.,  2nd  Dec; 

R.  13;  Crisp  y.  Churchill,  cited  1  B.  1796;  1  Selw.  N.  P.  8th  ed.  70. 
&  P.  340,  341. 
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But  an  action  for  clothes  sold  to  a  prostitute  (d),  or  for  washing 
her  apparel  {e),  cannot  be  defeated^  merely  by  showing  that  the 
plaintiff  was  aware  of  the  defendant's  unfortunate  situation; 
although;  from  the  nature  of  the  articles^  the  use  to  which  the 
defendant  would  apply  them  might  have  been  known  to  the 
plaintiff. 

Libehy  i^c. — ^An  action  cannot  be  maintained  to  recover  the 
price  or  value  of  libellous  or  immoral  pictures,  sold  by  the  plaintiff 
to  the  defendant  (/ ).  And  in  PopUtt  v.  Stochdale{g\  Besi^  C.J. 
held  that  the  plaintiff^  a  printer,  could  not  recover  any  remune- 
ration for  printing  "  the  Memoirs  of  Harriette  Wilson,"  it  being 
a  work  of  a  grossly  immoral  and  libellous  nature.  Although  it 
would  be  a  good  defence  to  an  action  for  not  supplying  manu- 
script to  complete  a  work  according  to  agreement,  that  the 
subject  matter  of  the  intended  publication  was  of  an  illegal 
nature ;  yet  if  the  work  be  not  produced,  the  presumption  shall 
be  that  the  publication  was  lawful  (A). 

It  has  already  been  seen  that  no  contract  will  be  implied  to  in- 
demnify a  party  against  the  consequences  of  his  publishing  a 
libel  on  a  third  person  at  the  request  of  the  defendant,  from 
whom  the  indemnity  is  claimed  (£). 

Wagers. — We  have  already  considered  when  wagers  are  void, 
on  account  of  their  immoral  or  injurious  tendency  {k). 

II.  Of  Contracts  void  at  Common  LaWy  as  affecting 

Public  Policy. 

A  doubtful  matter  of  public  policy  is  not  sufficient  to  inva- 
lidate a  contract.  An  agreement  is  not  void  on  this  ground, 
unless  it  expressly  and  unquestionably  contravene  public  policyi 
and  be  manifestly  injurious  to  the  interests  of  the  state  (/)• 

Restraint  of  trade. — A  partial  restraint  of  trade,  as  an  agree- 
ment not  to  transact  business  at  specified  places,  or  beyond  a 
limited  distance,  or  with  particular  persons,  does  not  invalidate  an 
agreement,  if  there  be  some  legal  consideration  for  such  restraint; 


(d)  Bowry  v.  BenruU  1  Camp.  348;  (A)  Gale  v.  Leckie^  2  Stark.  B.  ^07; 

see  WUliambon  v.  WattSj  id.  5.53.  ante,  574. 

{e)  Lloyd  V.  Johnson,   1    B.  &  P.  (i)  Ante,  505 ;  Shackell  v.  Bauer* 

^40.          '  3  ScoU,  59;  2  Bing  N.  C.  6i4,S.C. 

( /■)   Fores  v.  JohniSj  4   Esp.  97;  (/r)  Ante,  496  \o  493. 

flw^e,  418.  (/)   See   RU/mrdsim  v.   Melli^^  ^ 

(g)  Sitt.  after  Midi.  Term,  1825,  Bing.  242;  9  Moore,  464;  Roche  f^ 

MS. ;  R.  &  M.  337,  S.  C.  O'Brien,  1  Ball  &  B.  338. 
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but  a  consideration  must  appear  in  such  case,  whether  the  re- 
striction be  by  bond  or  simple  contract,  though  a  court  of  law 
will  not,  if  there  be  some  legal  consideration,  consider  the  ade^ 
quacy  of  it  (m).  h.  general  restraint  of  trade,  as  an  agreement  that 
a  party  would  not  trade  or  carry  on  a  named  business  any  where, 
or  semble,  would  not  carry  on  any  business  (n),  is  invalid,  although 
there  be  a  consideration  to  support  it  (o),  and  although  such  re- 
straint is  only  to  continue  for  a  limited  space  of  time  (p). 

The  cases  on  this  subject  have  been  fully  considered  and  ob- 
served upon  in  the  late  case  of  Hitchcock  v.  Coker{q),  which 
was  an  action  of  assumpsit,  in  which  the  declaration  stated  that 
before  and  at  the  time  of  the  promise,  plaintiff  was  a  druggist, 
and  had  taken  defendant  into  his  service  as  assistant,  at  an  annual 
salary,  on  condition  (amongst  other  things)  that  defendant  should 
enter  into  and  perform  the  agreement  after  mentioned ;  that  de- 
fendant, in  consideration  of  the  premises,  and  in  performance  of 
the  condition,  by  an  agreement  reciting  as  above,  agreed  with 
plaintiff,  that  if  defendant  should  at  at  any  time  thereafter  exer- 
cise the  trade  or  business  of  a  chemist  and  druggist  in  the  town 
of  Taunton,  or  within  three  miles  thereof,  defendant  should  pay 
plaintiff  «500/.  as  liquidated  damages.  Then  followed  an  allega- 
tion of  mutual  promises  to  perform  the  agreement,  and  that  de- 
fendant exercised  the  trade  within  Taunton ;  and  the  breach  al- 


{m)  Hitchcock  v.  Coker,  1  Nev.  &  ford  it  was  decided  that  if  a  declara- 
P.  796;  6  Ad.  &  R.  438,  S.  C,  in  lion  in  covenant  stale  that  "forcer- 
error  ;  Archer  v.  Marsh,  2  Nev.  &  P.  tain  considerations  mentioned  in  the 
56^;  6  Ad.  &  £.  959,  S.  C.  Agree-  deed,"  the  defendant  agreed  to  sub- 
ment  to  enter  into  partnership,  Leigh-  mit  to  certain  restrictions  in  his  trade, 
ton  V.  Wales,  3  M.  &  W.  545,  or  to  the  defendant  cannot  avail  himself  of 
receive  the  promiser  into  the  service  the  objection  that  the  nature  and 
of  promisee  as  servant  or  assistant,  extent  of  the  consideration  are  not 
Hitchcock  v.  Coker,  is  a  sufficient  con-  shown,  except  by  a  special  demurrer, 
sideration.  An  independent  illegal  clause  restrain- 

(n)  Per  Lord  Abinger,  in  Ward  v.  ing  trade,  in  an  agreement,  will  not 

Bffrne,  5  M.  &  W.  559.  afiect  the  validity  of  the  rest  of  the 

(o)  Mitchell  v.  Rei/nolds,  1  P.  Wms.  contract ;    M^ Allen  v.   Churchill,   1 1 

181 ;  Chtsman  v.  Nainbi/,  2Stra.  739;  Moore,  483.     Qusere,  whether  an  en- 

Ld.  Raym.  1456,  S.  C. ;  3Saund.l56,  gageroent  signed  by  a  party  in  pur^ 

n.  1 ;  Homer y,  Ashford,  12  Moore,  91;  suanbe  of  the  award  of  an  arbitrator 

3  Bing.  322,  S.  C. ;    Wickens  v.  Evans,  to  abstain  for  a  certain  time  from  pi- 

3  Y.  &  J.  318;   Young  v.  Timmins,  rating  the  patterns  of  another  party 

1  C.  &  J.  331 ;   Ward  v.  Btfme,  5  M.  amounts  to  a  contract  in  restraint  of 

&  W.  559.    In  an  action  on  a  bond  trade;  iSfuar/ v.  ^icAo/5on,S Scott, 536. 
which  operates  in  restraint  of  trade,         {p)  Ward  v.  Byrne,   5  M.  &  W. 

the  declaration  must  show  on  the  face  561,562.    Audi  9ee  Hindev,  Gray,  \ 

of  it  $ome  consideration,  or  it  is  bad  on  Scott's  N.  R.  123. 
demurrer;   see  Hutton  v.  Parker,  7         (y)  Hitchcock  v.  Coker,  i  Nev.  & 

Dowl.  739.    But  in  Homer  v.  Ash-  Per.  796 ;  6  Ad.  6c  £.  438,  S.  C. 
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leged  was  the  non-payment  of  500/.  On  the  trial  a  verdict  was 
found  for  the  plaintiff  on  a  plea  of  non-assumpsit  It  was  held 
by  the  Court  of  Exchequer  Chamber  (on  error  from  the  Court 
of  King's  Benchj  in  which  judgment  had  been  arrested),  1st, 
That  there  was  a  legal  consideration  for  the  contract.  Snd,  That 
the  court  could  not  enter  into  the  question  whether  the  con- 
sideration  was  equal  in  value  to  the  restraint  agreed  by  the  de- 
fendant. 3rd,  That  the  restraint  was  not  shown  to  be  unreason* 
able  or  oppressive,  by  the  circumstance  that  its  duration  was  not 
limited  to  the  life  of  the  plaintiff,  or  to  the  time  during  which  he 
should  carry  on  the  business;  and  the  plaintiff  had  judgment. 

In  Leiffhtan  v.  Wales  (p)  the  plaintiff  and  defendant  by*a  writ- 
ten agreement  agreed  to  become  partners  in  the  business  of 
stage  coach  proprietors,  for  the  purpose  of  running  a  coach  daily 
at  certain  hours  between  London  and  Croydon.     The  agreement 
contained  various  stipulations  as  to  the  conduct  of  the  business, 
and  a  provision  that  it  should  be  lawful  for  either  party  to  deter- 
mine the  partnership  by  giving  four  weeks'  notice  in  vrriting. 
It  contained  also  the  following  articles :  ISth,  That  in  the  event 
of  such  dissolution  of  partnership,  and  so  long  as  the  plaintiff 
should  continue  to  carry  on  the  trade  of  a  coach  proprietor  at 
Croydon,  the  defendant  should  not  either  on  his  own  account  or 
that  of  any  other  person  or  persons,  or  jointly  with  any  other, 
run  or  use  for  hire  any  stage  coach,  omnibus,  or  other  carriage, 
or  otherwise  ply  for  hire  on  any  part  of  the  road  over  which  the 
coach  was  appointed  to  run  at  any  time  within  one  hour  before 
or  after  certain  specified  hours  of  the  day,  under  the  penalty  of 
40/.,  to  be  recovered  by  the  plaintiff  as  liquidated  damages ;  and 
the  last  article  also  provided,  that  without  prejudice  to  the  right 
of  the  parties  under  the  preceding  article,  they  bound  themselves 
for  the  true  and  faithful  performance  of  the  agreement  in  every 
respect  under  the  penalty  of  100/.,  to  be  recovered  as  aforesaid : 
held,  first,  that  the  agreement  of  the  plaintiff  to  enter  into  the 
partnership  was  of  itself  a  sufficient  consideration  for  the  partial 
restraint  of  trade  imposed  on  the  defendant  by  the  ISth  article, 
and  therefore  that  an  action  was  maintainable  for  a  breach  of  it 
in  running  an  omnibus  on  the  road  within  the  prohibited  hours 
after  dissolution  of  the  partnership  by  notice  from  the  plaintiff; 


(p)  Leightm  ▼.  Wales,  3  M.  &  W.  545. 
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and  secondly,  that  the  40/.  must  be  construed  as  liquidated  da- 
mages and  not  as  a  penalty. 

A  contract  entered  into  by  a  practising  attorney  for  a  valuable 
consideration,  that  he  would  relinquish  and  make  over  to  B.  and 
6*9  two  other  attornies,  his  business  as  an  attorney,  so  far  as 
respected  his  professional  practice  in  London,  and  150  miles  from 
thence  (9),  and  all  his  business  as  agent  for  any  attorney ;  and 
that  he  would  not  practise  as  an  attorney  within  those  limits, 
and  would  recommend  his  clients,  and  permit  B.  and  G.  to  use 
his  name  in  the  business  without  his  interference;  has  been 
holden  valid,  and  this  Uiough  the  restriction  was  unlimited  as  to 
time  (r). 

And  an  agreement  not  to  set  up  as  surgeon  or  man-midwife 
in  a  certain  town,  or  within  twenty  miles  thereof,  is  legal  (<).  So 
is  a  contract  between  two  coachmasters  not  to  oppose  each  other, 
and  to  charge  the  same  prices  (t)  ;  or  between  the  manager  of  a 
theatre  and  a  dramatic  author,  that  the  latter  should  not  write 
dramatic  pieces  for  any  other  theatre  («) ;  or  to  sell  a  secret  in  a 
particular  trade,  and  never  again  practise  it  within  a  certain 
space  ix) ;  provided  in  all  these  instances  there  be  a  considera- 
tion good  in  law,  however  small)  for  the  restrictions  (y). 

There  must  however  be  some  limit  as  to  the  space  over  which 
the  restfictian  extends ;  and  a  contract  not  to  trade  any  wkerey 
even  during  a  limited  timeg  cannot  be  supported  though  founded 
on  a  sufficient  consideration.  This  principle  was  acted  upon  in 
the  case  of  Ward  v.  Byrne  (z),  there  the  defendant  gave  a  bond 
to  the  plaintiff,  a  coal  merchant  in  London,  by  which,  after  re- 
citing that  the  plaintiff  at  the  request  of  the  defendant  had  re- 
ceived and  taken  the  defendant  into  his  service  in  the  capacity  of 
town  traveller  and  collecting  clerk,  it  was  conditioned,  inter  alia, 


(g)  The  assignor  of  a  lease  of  a  pub- 
lic house  in  London  covenanted  not  to 
keep  apublic  house  within  the  distance 
of  halt  a  mile  from  the  premises  as- 
signed during  the  term  assigned.  This 
means  half  a  mile  measured  by  the 
nearett  way  qfaccesi  between  the  pre- 
mises assigned  and  any  public-house 
afterwards  kept  by  the  assignor;  Leigh 
V.  Hind,  9  B.  &  C.  774;  4  Man.  & 
liyl.  597.  Tlie  seven  miles  in  the 
Reform  Bill  have  been  construed  as 
the  crow  flies. 

(r)  Bunn  v.  Guy,*  4  East,  190, 
cited  and  recognized  per  Tindal,  C.  J., 
in  Hitchcock  v.  Coker,  in  error,  6  Ad. 


&  E.  455 ;  1  Nev.  &  P.  796,  S.  C. 

(«)  Hayward  v.  Young,  2  Giitty  R. 
407 ;  Hitchcock  v.  Coker,  tupra, 

(t)  Id,  and  see  Leighton  v.  Wales, 
3  M.  &  W.  545,  anfe,  666. 

(tt)  Morrit  v.  Coleman,  18  Ves.  437. 

(x)  Bryton  v.  Whitehead,  2  Sim.  & 
Stu.  74,  observed  upon  per  Parke,  B. 
in  Ward  v.  Byrne,  5  M.  &W.  557. 

(y)  Ward  v.  Byrne,  5  M.  &  VV. 
559,  per  Lord  Abinger,  C.  B. 

(ar)  Ward  v.  Byrne,  5  M.&  W.  548; 
per  Tindal,  C.  J. ;  Hitchcock  v.  Coker, 
6  Ad.  &  £.  454 ;  1  Nev.  &  Per.  796, 
S.C. 
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that  the  defendant  should  not  within  two  years  after  leaving  the 
plaintiffs  service  solicit  or  sell  to  any  customers  of  the  plaintiff; 
that  he  should  not  follow  or  be  employed  in  the  business  of  a 
coal  merchant  for  nine  months  after  he  should  have  left  the  em- 
ployment of  the  plaintiff;  it  was  held  (Lord  Abinger^  C.  B. 
dissejitiente),  that  this  condition  prevented  the  defendant  from 
setting  up  in  business  as  a  coal  merchant  on  his  own  account,  or 
being  employed  in  that  business  by  another  person  for  the  limited 
time;  and  judgment  was  arrested,  the  bond  being  void  on  the 
ground  that  this  restraint  was  a  restraint  of  trade  unlimited  in 
point  of  space.  And  Parker  B.  observed^  "  A  restraint  prohibit* 
ing  a  party  from  carrying  on  trade  within  certain  limits  of  space 
would  be  good,  and  a  contract  entered  into  for  the  purpose  of 
enforcing  such  an  agreement  would  be  valid ;  and  the  limit  of 
the  space  is  that  which  according  to  the  trade  he  carries  on  is 
necessary  for  the  protection  of  the  party  with  whom  the  contract 
is  made ;  and  all  the  cases  cited  appear  to  turn  on  the  question 
as  to  the  limit  of  space  within  which  the  restriction  should  ex- 
tend. Now  where  a  limit  as  to  space  is  imposed,  the  public  on 
the  one  hand  do  not  lose  altogether  the  services  of  the  party  in 
the  particular  trade,  he  will  carry  it  on  in  the  same  way  else- 
where ;  nor  within  the  limited  space  will  they  be  deprived  of  the 
benefit  of  the  trade  being  carried  on,  because  the  party  with 
whom  the  contract  is  made  will  most  probably  within  those  limits 
exercise  it  himself.  But  when  a  general  restriction  limited  only 
as  to  time  is  imposed,  the  public  are  altogether  losers  for  that 
time  of  the  services  of  the  individual,  and  do  not  derive  any  bene- 
fit in  return ;  and  looking  at  the  authorities  cited  it  does  not  ap- 
pear that  there  is  one  clear  authority  in  favour  of  a  total  restric- 
tion on  trade  limited  only  as  to  time.**  Hinde  v.  Gray  (z)  is  a 
similar  case,  and  was  decided  on  the  authority  of  Ward  v.  Byrne. 
So  a  bond  conditioned  not  to  carry  on  the  business  of  a  dyer 
for  half  a  year  without  limit  as  to  space  is  void  (a). 

The  restraint  must  also  be  limited  to  a  reasonable  distance^  re- 
gulated by  the  nature  of  the  trade  or  profession,  the  populous- 
ness  of  the  neighbourhood,  and  the  mode  in  which  the  trade  or 
profession  is  usually  carried  on  [b).    In  Homer  v.  Graves  (c)  **  100 


(z)  Hinde  v.  Gray,  1  Scott's  N.  R.  cock  v.  Cokcr,  6  Ad.  &  E.  454;   1  N. 

123.  '  &  P.  796,  S.C.;  and  per  Parke,  B., 

.    ((/)  Year  Book,  2  Hen.  5,  pi.  26.  in  Ward  v.  %mc,  5  M.  &  W.  548. 

lb)  See  p<T  Tindal,  C.J.  in  Hitch-         (c)  Homer  v.  Cravet,  7  Bing.  735, 
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miles  round  York**  was  considered  an  unreasonable  distance 
over  which  to  restrain  a  party  from  carrying  on  a  business. 

But  a  contract  not  to  trade  within  a  specified  reasonable  dis- 
tance will  not  be  invalid,  though  the  restriction  be  indefinite  in  point 
ottimey  and  be  not  limited  to  the  life  of  the  contracting  parties  (d). 
A  party  may  legally  bind  himself  never  to  set  up  in  business 
within  a  certain  district,  if  it  be  done  upon  good  consideration, 
that  is  upon  a  consideration  technically  good,  and  the  court 
will  not  measure  the  value  of  the  consideration  provided  the  re- 
striction as  to  distance  be  not  unreasonable  and  greater  than  re- 
quired for  the  protection  of  the  other  party  to  the  contract.  A 
contract  to  serve  for  life  is  not  illegal,  but  it  must  be  by  deed(e). 

A  covenant  in  a  lease  by  the  lessee  to  indemnify  the  overseer 
of  the  poor  of  the  parish  for  the  time  being  from  all  charges,  by 
reason  of  the  lessee  taking  a  servant  or  apprentice,  who  should 
thereby  gain  a  settlement  in  or  become  chargeable  to  the  parish, 
is  not  unlawful  (/). 

Here  also  may  be  mentioned  agreements  creating  or  tending 
to  create  or  secure  a  monopoly ;  these  are  illegal,  as  affecting 
the  public  weal :  there  is  an  exception  in  the  case  of  patent 
rights  under  the  SI  Jac.  I.  c.  S{g). 

An  agreement  by  a  publican,  upon  good  consideration,  to  take 
beer  only  from  a  particular  brewery,  is  valid,  whilst  good  and 
wholesome  beer  is  supplied  (A).  But  where  the  lessee  of  a  public 
house  covenanted  for  himself,  his  executors  and  assigns,  with 
his  lessors  (brewers)  to  take  all  his  beer  of  them,  or  their  suc- 
cessors in  their  said  trade ;  and  the  lessors  sold  their  trade  and 
the  public  house,  with  other  premises,  to  third  persons,  who  re- 
moved the  plant,  &c.,  to  a  distance  of  two  miles,  and  there  car- 
ried on  the  business  of  brewers ;  it  was  held  that  the  trade  of 
the  lessors  was  thereby  determined,  and  that  their  assignee  could 


observed  upon  however  by  Lord  Den- 
man,  C.  J.,  in  Archer  v.  Manh,  6 
Ad.  &  E.  967,  968 ;  2  Nev.  &  Per. 
569. 

(d)  Hitchcock  V.  Co/rcr,  in  error,  6 
Ad.  &  E.  453 ;  1  N.  &  P.  796,  S.  C. ; 
Leightan  ▼.  Wales,  3  M.  &  W.  550; 
Archer  v.  Marsh,  6  Ad.  &  E.  966 ;  2 
N.  &  P.  562,  S.  C. ;  Wickens  v.  Evans, 
3  Y.  &  J.  318. 

(e)  15  Vin.  Ab.  Master  and  Ser- 
vant, N.  5 ;  cited  and  recognized  per 


cur.  in  Wallis  v.  Day,  2  M.  &  W.  281 ; 
ante,  579. 

(/)  Walsh  V.  Fussell,  6  Bing.  163 ; 
3  M.  &  P.  457,  S.  C. 

(g)  Duvergier  v.  Fellows,  10  B.  & 
C.  826.    See  Godson  on  Patents. 

(A)  Thornton  v.  Sherratt,  8  Taunt. 
529;  Holcombe  v.  Hewson,  2  Camp. 
391;  Jones  y,  Edney,  3  Camp.  285; 
Cooper  V.  Twlbill,  Sid.  286,  note  (a) ; 
ante,  452,  post,  678. 
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not  take  advantage  of  the  covenant^  on  the  assignee  of  the  lessee 
purchasing  beer  from  another  brewer  (i). 

Contracts  prejudicial  to  and  clearly  afiecting  the  revenue  of 
this  country  cannot  be  enforced  (A) ;  but  a  contract  merely  afiect- 
ing the  revenue  or  commercial  regulations  or  trade  of  a  fortign 
country,  and  not  expressly  prohibited  by  our  law,  appears  to  be 
valid  (/). 

Agreements  in  contravention  of  the  policy  of  the  Insolvent  or 
Bankrupt  Acts,  and  prejudicial  to  the  creditors  at  large,  are  not 
valid ;  as,  for  instance,  contracts  whereby  it  is  attempted  to  se- 
cure to  a  particular  creditor  a  superior  claim  and  a  preference^ 
in  reference  to  the  future  property  of  the  insolvent  (m) ;  or  a 
greater  share  of  the  dividends  of  a  bankrupt's  estate  in  fraud  of 
the  other  creditors  (n) ;  or  contracts  in  consideration  of  with- 
drawing an  opposition  to  the  discharge  of  the  insolvent  (o) ;  or 
an  agreement  to  omit  the  debt  of  a  creditor  from  the  insolvent's 
schedule  (p).  The  refraining  to  cause  a  bankrupt  to  be  exa- 
mined touching  his  estate  is  also  a  void  consideration  (^).  And 
a  promise  having  for  its  consideration  a  creditor's  signature  of  a 
bankrupt's  certificate,  or  his  not  taking  steps  to  oppose  it,  is  not 
binding  (r)*  And  a  bill  of  exchange  given  to  a  petitioning  cre- 
ditor who  had  sued  out  a  fiat  in  bankruptcy  against  the  bank- 
rupt, as  a  consideration  for  his  abandoning  the  prosecution  of 
the  fiat,  is  illegal,  even  as  between  the  bankrupt  and  the  peti- 
tioning creditor  («).  So  a  bill  of  exchange  for  a  portion  of  a 
debt  given  by  a  bankrupt  afi;cr  the  commission,  and  before  the 
certificate  to  his  assignee,  who  was  also  petitioning  creditor,  and 
had  proved  for  the  residue  of  his  debt,  is  void  in  the  hands  of 


(t)  Doe  d.  Coboert  t.  BM,  10  B.  & 
C.  849;  and  see  'Hindt  v.  Gray^  i 
Scott's  N.  R.  123. 

(i^)  idfi/c,4l8,  419. 

(/)  Antty  93 ;  ^mith  v.  Marconnayy 
Peake  Add.  Cas.  81.  See  Holman  v. 
Johmonj  Cowp.  R.  343,  per  Lord 
Mansfield. 

(m)  Jackson  v.  Davison,  4  B.  &  Al. 
691 ;  Rogers  v.  KinggtoUj  10  Moore, 
97;  2  Bmgr.  441,  S.  C;  Altager  v. 
Spaldingy  4  Bing.  N.  C.  467 ;  6  Scott, 
204,  S.  C. 

(n)  Staines  v.  IVaintorighty  6  Bing. 
N.  C.  179. 


(o)  Murray  t.  ReeveSf  8  B.  &  C. 
421 ;  2  Man.  &  Ryl.  423;  Gould  v. 
Williams,  4  Dowl.  P.  C.  91 ;  1  Harr. 
&  Woll  344,  S.  C.  See  further  po$i, 
690. 

(p)  Ante,  203,  and  note(^);  lis- 
bram  v.  Freeman,  2  C.  &  M.  45 1 ;  4 
Tyr.  180 ;  4  B.  &  Ad.  887,  S.  C. 

{q)  Nerot  ▼.  Wallace,  3  T.  R.  17. 

(r)  Birch  y.  Jervis,  3  C,  ^  ?.  379 ; 
6  Geo.  4,  c.  16,  8. 125.  As  to  fraud 
on  bankrupt  act,  see  further  ooff. 

(*)  Davis  V.  Holding,  1  M.  &  W. 
159. 
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the  assignee  (t).  But  a  covenant  by  a  friend  of  a  bankrupt  to 
pay  all  his  creditors  their  debts  in  full,  in  consideration  that 
they  would  not  proceed  further  under  the  commission,  is  good 
in  law  («). 

In  Stains  v.  Wainwright  (x)  the  defendant,  subject  to  the  ap- 
proval of  a  meeting  of  creditors,  agreed  to  pay  the  plaintiffs,  the 
assignees  of  B.,  a  bankrupt,  2012/.,  supposed  to  be  equal  to  10«. 
in  the  pound  upon  all  debts  then  proved,  the  fiat  was  to  be 
worked  in  the  usual  way,  a  claim  of  the  defendants  of  700/.  was 
to  be  allowed  in  fiill,  the  assignees  were  to  pay  the  costs  of  the 
bankruptcy,  the  surplus  of  the  estate  to  be  divided  among  the 
creditors,  but  the  dividends  of  those  who  had  previously  received 
IO9.  in  the  pound  were  to  be  paid  over  to  the  defendant,  and  the 
excess  beyond  lOs,  in  the  pound  to  belong  to  the  creditors : 
it  was  held  that  this  agreement  was  void  as  contrary  to  the 
policy  of  the  bankrupt  law. 

In  Ex  parte  WiUan(y)  it  was  held  by  Lord  Lyndhvrst,  C, 
to  be  a  contempt  for  a  petitioning  creditor  to  strike  a  docket  at 
the  instance  of  a  solicitor  who  undertakes  to  prove  the  act  of 
bankruptcy,  and  to  guarantee  the  petitioning  creditor  against 
any  expenses  he  may  be  put  to  by  issuing  the  commission :  such 
guarantee  is  illegal.  But  where,  at  a  meeting  of  the  creditors  of 
a  bankrupt  for  the  choice  of  assignees,  the  creditors  all  refused 
to  become  assignees,  and  requested  A.  B,,  a  stranger  to  the 
estate,  to  become  assignee,  and  A.  B.  stated  publicly  he  would 
incur  no  liability,  but  consented  to  become  assignee,  on  the  en- 
gagement of  the  solicitor  to  the  fiat  to  indemnify  him  against 
the  consequences ;  it  was  held  that  this  engagement  was  not  ille- 
gal (z). 

And  whilst  a  commission  of  bankruptcy  is  pending  and  not 
superseded,  any  dealing  with  the  funds  of  the  bankrupt  other- 
wise than  in  the  ordinary  way  is  illegal  (a). 

Restraint,  ftc,  of  marriage. — A  contract,  the  object  or  effect 
of  which  is  to  restrain  or  prevent  a  party  from  marrying  any 
person,  is  void. 

Thus,  where  the  defendant  by  deed  entered  into  the  following 


(0  Hote  V.  Main,  1   Bing.  N.  C.  (y)  Buck,  306. 

357 ;  1  Scott,  127,  S.  C.  (z)  GUmour  v.  King,  1  C.  &  M. 

(tt)  Kaye  v.  Bolton,  6  T.  R.  134 ;  61« ;  3  Tyr.  581,  S.  C. 

s«e  Fry  v.  Malcolm,  5  Taunt  117.  {a)  Uatlam  v.  Sharwod,  4  M.  & 

(r)  6  Bing.  N.  C.  174.  Scott,  440. 
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engagement :  *'  I  do  hereby  promise  Mrs.  C  L.  that  I  will  not 
marry  with  any  person  besides  herself:  if  I  do,  I  agree  to  pay 
to  the  said  C  Z.  1000/.  within  three  months  after  I  shall  marry 
any  body  else  ;**  it  was  held,  that  he  was  not  liable  to  an  action 
on  the  breach  of  such  undertaking  (b).  The  court  observedi  that 
this  was  not  a  covenant  *'  to  marry  the  plaintiff/'  but  "  not  to 
marry  any  body  else  ;*'  and  yet  she  was  under  no  obligation  to 
marry  him.  So  that  it  restrained  him  from  marrying  at  all,  in 
case  she  had  chosen  not  to  permit  him  to  marry  her. 

A  bond  was  given  by  a  widow,  conditioned  to  pay  the  defend- 
ant. White,  100/.  if  she  should  afterwards  marry  again  ;  and 
Wfiite  at  the  same  time  gave  her  a  like  bond,  conditioned  to  pay 
the  like  sum  to  her  executors,  if  she  should  not  marry  again  be- 
fore  she  died.  She  married  again  to  Baker;  and  they  brought 
their  bill  in  chancery  to  have  her  bond  delivered  up.  And  the 
bond  was  decreed  to  be  given  up  to  be  cancelled,  on  the  ground 
of  its  being  a  general  restraint  of  marriage  (c). 

A  wagering  contract  for  fifty  guineas,  that  the  plaintiff  would 
not  marry  within  six  years  is  primd  facie  in  restraint  of  mar- 
riage, and  therefore  void ;  no  circumstances  appearing  to  show 
that  such  restraint  was  prudent  and  proper  in  the  particular  in- 
stance (d). 

But  an  agreement  by  a  man  to  allow  a  female  with  whom 
he  cohabited,  in  case  they  should  separate,  an  annuity  for  her 
life,  provided  she  should  continue  single,  was,  as  we  have  seen, 
held  not  to  be  an  invalid  agreement  {e). 

Marriage  brocage  Contract: — Separation  deeds, — A  marriage 
brocage  contract,  that  is,  an  undertaking  to  procure  a  marriage 
between  two  parties,  for  reward,  is  void  (/*). 

It  seems  that  a  deed  providing  for  the  immediate  separation  of 
husband  and  wife,  and  securing  to  her  a  separate  maintenance, 
through  the  medium  of  a  trustee,  is  valid  in  law ;  but  that  an 
instrument  which  contemplates  and  provides  for  their  future 
separation,  or  is  calculated  to  prevent  a  future  reconciliation,  is 


(6)  Loire  v.  Potj,  4  Burr.  2225 ;  (c)  Gibton  y,  Dickie,  3  M.  &  Selw. 

affirmed  in   error,   Wilmot  R.  364,  463;  ante,  662. 

S.  C.  (/)  See  Hall  v.  Potter,  3  Lev.  4 1 1 ; 

(c)  Baker  v.  White,  2  Vern.  215;  Keat  v.  Allen,  2  Vem.  588 ;  Eobertt 

Woodkouse  V.  Shepley,  2  Atk.  540 ;  see  y.  Roberti,  3  P.  Wms.  75,  n.  1 ;  Co. 

Cock  V.  Richards,  10  Ves.  429.  Lit.  206  6,  note  1 ;  1  Fonbl.  Tr.  Eq. 


(d)  UartUy  v.  Rice,  10  East,  22.        5  ed.  263. 
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not  legal  (g).  Where  A,  provided  a  fund  for  defraying  the  ex- 
penses of  obtaining  an  act  of  parliament  to  dissolve  the  marriage 
of  ^.  and  C  who  was  ^.'s  illegitimate  daughter;  this  was  held 
not  to  be  an  illegal  transaction  (A). 

Sale  of  offices,  Sic. — And  contracts  for  or  respecting  the  sale 
or  transfer  of  public  appointments,  though  they  may  not  be  pro- 
hibited in  the  particular  cases  by  the  statutes  relative  to  the  sale 
of  public  offices,  and  which  we  shall  hereafter  notice  (t),  may 
often  be  void  at  common  law,  as  being  contrary  to  public  po- 
licy (A). 

The  defendant,  in  consideration  that  the  plaintiff,  who  was 
master  joiner  in  one  of  his  majesty's  dock  yards,  would  procure 
himself  to  be  superannuated,  undertook,  in  case  he,  the  defendant, 
should  succeed  the  plaintiff  as  master  joiner,  to  allow  him  the 
extra  pay  from  the  yard  books.  This  agreement  having  been 
made  without  the  knowledge  of  the  navy  board,  to  whom  the 
appointment  belonged,  was  holden  void  (Z).  So  a  recommenda- 
tion to  an  office  in  the  king's  household,  though  of  a  private 
nature,  and  not  within  the  statute  5  &  6  Edw.  III.,  is  an  illegal 
consideration  (m).  And  an  action  cannot  be  supported  upon  an 
agreement  for  the  sale,  by  the  owner,  of  the  command  of  a  ship 
in  the  East  India  Company's  service,  made  without  the  sanction 
and  in  violation  of  the  bye-laws  of  the  company  (n)  ;  and  it  has 
been  decided  in  equity  that  an  agreement  between  A.,  B.  and  C, 
that  they  should  purchase  a  ship,  to  be  registered  in  the  names 
of  A.  and  B,,  is  against  public  policy  ;  and  a  demurrer  to  a  bill 
for  an  account  in  such  transaction  was  allowed  (o).  And  that 
court  refused  to  carry  into  execution  an  agreement  to  assign  the 
fees  of  a  gaoler,  and  the  profits  of  a  tap-house  connected  with 
the  gaol  (/?).     But  a  contract  for  the  exchange  of  the  command 


(g)  Ante,  170 ;  WiUon  v.  Mushett, 
infra;  see  Wettmeatk  v.  Weitmeath^  1 
Jac.  156;  id.  \4Q,  per  Eldon,  C.  See 
S.  C.  in  the  House  of  Lords,  1  Dow 
&  Clark,  519;  Jonei  v.  Waite,  7  ScoU, 
317;  5  Bing.  N.C.  341,  S.C;  Lewis 
V.  Ponsford,  8  Car.  &  P.  687.  When 
a  provision  that  the  trusts  of  the  deed 
shall  continue,  notv?ithstandinp:  recon- 
ciliation's valid  at  law,  see  Wilson  \, 
MusheU,  3  B.  &  Ad.  743. 

(A)  Moore  V.  Usher,  7  Sim.  384. 

(i)  See  post f  sect.  2,  div.  6. 

(k)  See   Richardson  v.  Mellish,  2 


Bing,  247,  236 ;  9  Moo.  435. 

(/)  Parsons  v.  Thompson,  1  H .  Bla, 
322. 

(m)  Harrington  v.  Du  Chattel,  Bro. 
C.C.  114. 

(ft)  Blackford  v.  PreUon,  8  T.  R. 
89.  See  observations  on  this  case  in 
Richardson  y.  Mellish,  2  Bing.  K.  247, 
250,  ^51;  3  «/.  334;  9  Moo.  469, 
379,  S.  C.  See  Curd  v.  Hope,  2  B.  & 
C.  661;  4D.  &R.  IG4,  S.C. 

(fi)  Battersbi/v.  Smithy  3  Mad.  110. 

(p)  Methwold  v,  Walfank,  2  Ves. 
238.    Agreement  to  procure  an  unfit 
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of  East  India  ships,  entered  into  with  the  knowledge  of  the  com- 
pany, is  good  (y). 

Contract  affecting  the  course  of  justice. — Any  contract  which 
can  prevent  or  impede  the  due  course  of  public  justice,  is  also 
invalid. 

Thus,  an  agreement  in  consideration  of  suppressing  evidence^ 
or  stifling  or  compounding  a  criminal  prosecution  or  proceedings 
for  a  felony f  or  a  misdemeanor  of  a  public  nature^  as  perjury, 
&c.,  is  void  (r).     But  a  security  may  legally  be  taken  for  the 
fair  expenses  of  the  prosecution,  agreed  to  be  given  at  the  re- 
commendation of  the  Court  of  Quarter  Sessions,  by  a  defendant 
who  stood  convicted  before  them  of  a  misdemeanor  in  ill  treating 
bis  parish  apprentice,  for  which  the  parish  officers  had  been 
bound  over  by  recognizance  to  prosecute  him,  under  the  statute 
SS  Geo.  III.  c.  57 ;  the  giving  of  such  security  being  considered 
by  the  court  in  abatement  of  the  period  of  imprisonment^  to 
which  he  would  otherwise  have  been  sentenced  («)•    And  perhaps 
an  agreement  to  make  the  prosecutor  of  an  indictment  for  a  mis- 
demeanor, peculiarly  of  a  private  nature,  and  occasioning  a  pri- 
vate injury  (as  for  an  assault,  or  fraud  in  levying  a  fine  as  a /erne 
solcy  the  party  being  married,)  a  reasonable  satisfaction,  in  con- 
sideration of  proceedings  being  stayed,  may  not  be  illegal  (0* 
And  where,  upon  a  conviction  before  magistrates,  for  a  breach 
of  the  excise  laws,  the  officer,  to  whom  a  warrant  to  levy  the 
penalties  was  directed,  by  way  of  indulgence  to  the  party,  took 
from  him  a  promissory  note  at  two  months  for  the  amount,  with- 
out previous  authority  from  his  superiors ;  it  was  held  that  the 
note  so  given  was  a  valid  security  (te).     And  the  substitution  of 


person  a  com  mission  in  the  army, 
Morris  v.  M^CuUcch,  2  Eden,  190; 
S.  C.  Amb.  432. 

(q)  Richardson  v.  Mellish,  2  Bing. 
229  ;  and  S  id,  S34,  S.  C. ;  see  Waldo 
v.  Martiriy  4  B.  &  C.  319 ;  6  D.  &  R. 
364,  S.  C. 

(r)  Collins  v.  Blantem,  2  Wils.  347; 
recognized  in  Prole  v.  Wiggins,  3 
Scott,  607;  3  Bing.  N.  C.  230 ;  antCf 
658 ;  Johnson  v.  Ogilby,  3  P.  W.  279 ; 
Wallace  v.  Hardacre,  1  Camp.  45; 
Pool  v.  Bomfieldy  id,  55 ;  Edgecombe 
V.  Rodd,  5  East,  294;  Harding  v. 
Cooper,  1  Stark.  R.  467;  Brett  v. 
Close,  16  East,  301 ;  1  Chitty,  Crim. 
Law,  4 ;  see  Drage  v.  Ibberson,  2  Esp. 
643. 

(s)  Beefy  V.  Wingfield,  11  East,  46; 


Kirk  V.  Strickwoody  Moo.  &  M.  275; 
1  Nev.  &  Man.  275;  4  B.  &  Ad.  421, 
S.  C. 

(0  See  Johnson  v.  Ogilbjf,  3  P. 
Wms.  279,  per  Le  Blanc,  J. ;  ££ee- 
comhe  T.  Rodd,  5  East,  303 ;  and  &- 
worthy  V.  Bird,  2  S.  &  S.  372 ;  sedqu, 
Wallace  v.  Hardacre,  1  Camp.  45; 
post,  675,  note  (y). 

(ti)  Svgars  V.  Brinkworth,  4  Camp. 
46 ;  and  sec  Pilkington  t.  Green,  2 
B.  &  P.  151,  where  an  excise  officer 
holding  a  warrant  to  take  a  party  to 
prison,  to  be  there  detained  until  he 
paid  a  penalty,  took  a  note  for  the 
amount,  and  it  was  held  good;  the 
commissioners  having  approved  the 
officer's  conduct. 
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a  bill  of  exchange  for  one  forged^  at  the  instance  of  the  forger,  is 
not  illegal,  there  being  no  agreement  to  prevent  a  prosecution 
for  the  forgery  (x) :  and  it  seems  to  be  a  general  rule,  that  where 
the  ofience  may  be  made  the  subject  of  an  action  as  well  as  an 
indictment,  and  civil  and  criminal  proceedings  are  accordingly 
taken,  an  agreement  to  pay  the  costs  of  the  action  on  its  being 
stopped  is  binding,  if  the  criminal  costs  be  not  included  in  the 
arrangement,  and  it  be  no  part  of  the  bargain  that  the  indictment 
should  be  abandoned  (y). 

It  appears  that  an  agreement  to  pay  money,  in  consideration 
of  a  party  using  his  interest  to  procure  the  pardon  of  a  convict, 
is  not  binding  (z). 

So  a  wager  as  to  the  conviction  or  acquittal  of  a  prisoner  on 
trial  on  a  criminal  charge  is  illegal,  as  being  contrary  to  public 
policy  (a). 

And  where  a  petition  had  been  presented  \o  parliament  against 
the  return  of  a  member  on  the  the  ground  of  bribery,  an  agree- 
ment by  the  petitioner,  in  consideration  of  a  sum  of  money  paid 
to  him  to  proceed  no  further  with  the  petition,  was  held  ille- 
gal  (J). 

And  we  have  seen  that  an  agreement  to  indemnify  a  person 
against  the  consequences  of  doing  an  ilegal  act  cannot  be  sup« 
ported  (c). 

So  an  agreement  to  supply  the  voters  at  an  election  with  re- 
freshments is  illegal,  if  the  object  be  to  induce  the  voters  to  vote 
for  a  particular  candidate  (d). 

There  is  not,  however,  any  illegality  in  a  peer  of  parliament, 
through  whose  lands  a  projected  railway  was  intended  to  pass, 
agreeing  for  a  consideration,  to  withdraw  his  opposition  to  a  bill 
before  parliament  for  making  such  railway,  either  on  the  ground 
that  such  agreement  was  concealed  from  parliament,  or  from  the 
other  landowners  through  whose  lands  the  railway  would  pass, 
there  being  no  apparent  intention  of  the  parties  to  conceal  such 
agreement;  nor  perhaps  had  such  intention  appeared  (e), 

(j:)  Wallace  v^HardacreflCdLinpAo.  C.  634;  3  Scott,  59,  S.  C;  Colfmm 

(y)  Harding  v.  Cooper^  1  Stark.  R.  v.  Fatmore,  1  C,  M.  &  R.  73. 

45;  Bayl.  B.  5th  ed.  509,  510,  and  (d)  Thomas  y.  Edwards,  9  M.&  W. 

n.  41.  315. 

(2)  Norman  v.  CoU,  3  Esp.  R.  853.  (e)  Howden  v.  Simpson,  2  P.  &  Dav. 

(a)  Evans  v.  Jones,  5  M.  &  W.  77.  731,  in  the  Exchequer  Chamber;  and 

(6)  Cappock  V.  Botcer,  4  M.  &  W.  see  Edwards  v.  Grand  Junction  Rail- 

361.  wuif  Company f  7  Sim.  337;  affirmed 

(c)  Shackell  v.  Rosier,  2  Bing.  N.  on  appeal,  1  Myl.  &  Cr.  650. 
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Maintenance  of  suits,  which  is  a  public  offence,  is  the  officious 
intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party  with  money  or  otherwise,  to 
prosecute  or  defend  it(/).  Champerty  is  the  purchasing  a  suit 
or  right  of  action  of  another  person ;  or  rather  it  is  a  bargain 
with  a  plaintiff"  or  defendant  to  divide  the  land  or  other  matter 
sued  for  between  them,  if  they  prevail  at  law ;  whereupon  the 
chatnpertee  is  to  carry  on  the  party's  suit  at  his  own  expense  (;). 
This  also  is  an  offence  of  a  public  nature.  All  contracts  which 
have  either  of  these  offences  within  their  object  or  operation  are 
illegal.  And  even  though  a  contract  may  not  be  within  the  strict 
legal  limits  assigned  to  these  offences,  a  court  of  equity  will  not 
give  effect  to  it,  if  it  savours  at  all  of  maintenance  or  cham- 
perty (A). 

In  Stanley  v.  Jones  (t),  it  appeared  that,  by  articles  of  agree- 
ment, 71  S.  covenanted  to  communicate  to  the  defendant  all  such 
information  as  he,  T.  S.,  possessed  or  could  procure,  and  to  use 
and  exert  his  utmost  influence  and  means  for  procuring  such 
evidence  as  should  be  requisite  to  substantiate  the  defendant's 
claims  against  i2.  M.  and  W.  S,  E, ;  in  consideration  of  which, 
the  defendant  covenanted  to  pay  T.  S.  one-eighth  part  or  share 
of  such  sum  as  should  at  any  time  be  recovered  or  obtained, 
either  by  suit  at  law  or  in  equity,  from  R.  M,  and  W.  S.  E,  It 
was  held  that  the  agreement  was  illegal,  as  it  amounted  io  chamr 
perty* 

Where  an  attorney  agreed  to  save  a  party  harmless  from  all 
costs  of  some  suits,  on  his  being  allowed  to  retain  half  of  what* 
ever  sums  were  recovered,  this  was  held  to  amount  to  main- 
tenance (ft). 


(./)  4  Bla.  C.  134 ;  see  per  Buller, 
J.,  Master  V.  MUUr,  4  T.  R.  340.  See 
the  definition,  &c.,  of  this  offence  in 
the  cases  cited  in  the  following  notes ; 
and  WallU  v.  Dukt  of  Portland,  3 
Ves.jun.  494;  Shackell  v.  Rosier ,  2 
Bin^.  N.  C.  634,  644;  3  Scot*,  69, 
S.  C.  See  instances  in  which  it  was 
questioned  whether  agreements  did 
not  amount  to  maintenance.  Bell  v. 
Smith,  7  D.  &  II.  816;  5  B.  &  C. 
188;  Williamson  v.  Henley^  6  Bing. 
399;  3  M.  &  P.  731;  or  to  embra- 
cery, Doe  d.  Oliver  v.  Powell,  3  Nev. 
&  Man.  616. 

(g)  4  Bla.  Com.   134,    135.    See 


the  definition  of  champerty,  per  Best, 
C.  J.,  Williams  v.  Protheroe,  3  Y.  & 
J.  135;  fwrTindal,  C.J.,  Stttnhff* 
Jones,  5  M.  &  P.  193 ;  7  Bing.  369, 
S.  C. 

(A)  Prosser  v.  Edmonds,  1  Y.  &  Col. 
481. 

(i)  7  Bing.  369;  5  M.  &  P.  193, 
S.  C. 

(k)  In  re  Masters,  4  Dowl.  18;  1 
Harr.  &  W.  340.  When  court  will 
compel  attorney  to  refund  money  vo- 
luntarily paid  to  him  under  such  cir- 
cumstances, Ex  parte  Yeatman,  4 
Dowl.  P.  C.  304 ;  1  Harr.  &  W.  510, 
S.  C. 


ILLEGAL  CONTRACTS. 


67' 


And  though  it  is  not  maintenance  to  purchase  an  interest 
which  is  the  subject  of  a  suit,  still  if  the  purchaser  give  an  in« 
demnity  against  all  the  costs  that  have  been  or  may  be  incurred 
by  the  seller  in  the  prosecution  of  the  suit,  the  transaction 
amounts  to  maintenance  (Z). 

But  an  agreement  to  lease  the  rectorial  tithes  of  a  parish,  in- 
cluding the  tithes  of  ninety  acres  supposed  to  be  within  the  pa- 
rish, but  which  had  not  paid  tithes  to  the  lessor  during  his 
incumbency,  with  a  stipulation  that  the  intended  lessee  would, 
within  a  given  time,  take  such  legal  proceedings  for  the  recovery 
of  the  tithes  of  the  ninety  acres  as  his  counsel  should  advise,  is 
not  within  the  statute  of  maintenance  (m).  And  in  Williams  v, 
Protheroe  (n),  where,  by  articles  of  agreement  between  the 
vendor  and  purchaser  of  an  estate,  it  was  agreed  that  the  pur- 
chaser, bearing  the  expense  of  certain  suits  commenced  by  the 
vendor  against  an  occupier  for  by-gone  rent,  should  have  the 
rent  so  to  be  recovered,  and  also  any  sum  that  could  be  recovered 
for  dilapidations ;  and  that  the  purchaser,  at  his  expense,  might 
use  the  name  of  the  vendor  in  any  action  he  might  think  fit  to 
commence  against  the  occupier  for  arrears  of  rent  or  dilapida- 
tions ;  it  was  held  that  the  agreement  was  not  void,  as  amounting 
to  champerty. 

An  agreement  to  fight  is  void,  as  tending  to  or  creating  a 
breach  of  the  peace  (o).  And  it  would  probably  be  held  that  a 
bet  upon,  or  other  contract  connected  with,  a  sparring  match,  at 
a  public  building,  kept  for  the  purpose  of  exhibiting  the  pugi- 
listic art,  and  which  tends  to  the  encouragement  of  prize-fighting, 
is  invalid  (p). 

A  contract  made  for  the  purpose  of  preventing  the  erection  or 
continuance  of  a  public  nuisance  appears  to  be  good  ;  although 
part  of  the  consideration  be  the  forbearance  to  prosecute  for  the 
inconvenience  already  sustained  {q). 

An  agreement,  the  natural  effect  of  which  is  to  induce  a  public 
officer  to  neglect  his  duty,  is  invalid. 


(/)  Harrington  v.  Long,  2  Mylne&  (o)  Bui.  N.  P.  16. 

K.  590;  and  see  Jones  v.  ThomaSf  3  (p)  See  Hunt  v.  Bell,  7   Moore, 

You.  &  Col.  498.  212;  1  Bing.  1,  S.  C. 

(m)  White  v.  Gardner,  1  Y.  &  Col.  (q)  Fallowet  v.  IVry/or,  7  T.  R.  475; 

385.  Peake  Add.  C.  155,  S.  C.     Equity 

(n)  In  error  from  K.  B.,  3  Y.  &  J.  will  restrain  the  improper  use  of  a 

129;  S.  C.  in  2  M.  &  P.  779,  and  5  bond  given  under  such  circumstances ; 

Bing.  309.  Hoy  v.  Dttke  of  Beaufort,  2  Atk.  190. 
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Thus^  as  before  observed  (r),  parish  officers  could  not  legally 
take  any  other  security,  under  the  statute  G  Geo.  II.  c.  31,  from 
the  putative  father  of  a  bastard,  than  such  as  indemnifies  them 
from  time  to  time  against  the  expenses  of  the  maintenance  of  the 
child :  they  could  not  take  a  sum  certain  by  way  of  compounding 
for  all  future  expenses,  as  it  thereby  becomes  the  interest  of  the 
parish  to  neglect  the  child. 

It  seems  that  an  agreement  between  the  defendant,  being  the 
town-clerk  and  clerk  of  the  peace  of  a  borough,  and  the  plaintifi^ 
to  recommend  the  latter  to  parties  who  might  want  an  attorney 
to  conduct  prosecutions  arising  in  the  town-clerk's  office,  for  re- 
ward to  the  former,  is  illegal  (/)• 

An  engagement  to  indemnify  a  sheriff  in  the  execution  of  a 
lawful  or  apparently  legal  act  is  good  (t).  But  where  the  act  to 
be  done  by  him  would  be  a  plain  violation  of  his  duty,  the  agree- 
ment to  protect  him  from  the  consequence  is  invalid  (u).  In- 
demnity bonds  to  the  sheriff  in  cases  of  disputed  property  in 
goods,  and  given  to  induce  him  to  execute,  or  not  to  execute,  a 
fieri  facias  against  such  goods,  are  clearly  lawful.  But  it  seems 
that  a  bond  to  a  sheriff,  the  condition  of  which  recites  that  the 
sheriff  by  virtue  of  Sifi.fa.  had  taken  in  execution  of  the  goods 
of  i2.  F.,  certain  goods  upon  a  judgment  against  him,  and  that 
the  sheriff,  at  the  request  of  JB.  V.  (one  of  the  obligors)  had 
quitted  possession,  and  agreed  to  return  nulla  bona,  and  then  for 
indemnifying  the  sheriff  for  so  doing,  is  illegal  (x). 

Trading  with  an  enemy, — Trading  with  an  enemy  is  also  in- 
jurious to  the  public  welfare,  and  is  therefore  illegal ;  and  no 
contract  connected  therewith  can  form  the  subject  of  an  action  (y). 

Health. — A  contract,  by  which  a  brewer  binds  a  publican  to 
deal  with  him  in  the  articles  used  in  the  business  of  the  latter, 
is  not  invalid,  but  shall  not  be  favoured,  as  tending  to  prejudice 
the  health  of  the  subject ;  and  the  law  tacitly  annexes  this  con- 
dition, that  the  articles  shall  be  good  and  marketable  (z). 


(r)  Antty  286. 

(j)  See  Hvghes  v.  Statham,  4  B.  & 
C.  187;  6D.  &R.  219,  S.C. 

{t)  Arundel  v.  Gardiner,  Cro.  Jac. 
652 ;  Blacket  v.  Crissop,  1  Ld.  Raym. 
279 ;  Benskin  v,  French,  1  Sid.  132. 
When  avoided  by  fraud  of  the  officer, 
post  J  680,  note  (e). 

(tt)  Beawfage*s  case,  10  Co.  103; 
Featherston  v.  Hutchinson,  Cro.  £liz. 


199 ;  Martyn  v.  Blithman,  Yelv.  197; 
Blithman  v.  Martin,  2  Buls.  813; 
Morris  v.  Chapman^  T.  Jones,  24.  See 
varioas  instances,  Tidd,  8th  ed.  881 ; 
9th  ed.  Index,  tit  SherifT;  ante,  504. 

(x)  Wright  Y,  Lord  Vemey,  3  Doug. 
240.  See  the  usual  form  of  indemnity 
bond,  Watson  on  Sheriffs,  380. 

{y)  Ante,  182. 

(z)  HoUombe  v.  Hewsony  8  Camp. 
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A  bond  given  contrary  to  the  policy  of  the  Apothecaries'  Act, 
on  the  terms  of  an  agreement,  that  the  obligee  should  take  the 
obligor's  son  as  an  apprentice,  to  learn  the  profession  of  a  sur- 
geon, apothecary  and  man-midwife,  for  the  term  of  ^o  years,  but 
that  in  the  articles  it  should  be  stated  and  be  made  appear,  that 
the  son  had  been  articled  for  the  full  term  oi  five  years,  so  that 
he  might  be  admitted  to  examination  to  practise  as  an"apothecary, 
on  serving  an  apprenticeship  of  two  years,  instead  of  five  years, 
is  void  (a)« 

Wagers  against  public  policy. — Many  wagers,  as  we  have 
seen,  have  also  been  held  void,  on  the  ground  that  they  lead  to 
inquiries,  the  investigation  of  which  might  affect  the  public  in- 
terest (ft). 

III.  Of  Contracts  voidable  on  the  Ground  of  Fraud, 

Effect  of  Fraud  {c), — Fraud  avoids  a  contract  ab  initio  both 
at  law  and  in  equity,  whether  the  object  be  to  deceive  the  public 
or  third  persons,  or  one  party  endeavour  thereby  to  cheat  the 
other.  For  the  law  will  not  sanction  dishonest  views  and  prac- 
tices, by  enabling  an  individual  to  acquire,  through  the  medium 
of  his  deception,  any  right  or  interest  (d). 

And  the  fraud  of  an  authorised  agent  equally  avoids  a  contract 
made  by  him  for  bis  principal  (&).    Thus^  where  it  appeared  that 


S91 ;  Jones  v.  Edney,  3  Camp.  S86;  sufficient  ground  for  setting  aside  the 

Thcimton  v.  Sherratt^  8  Taunt.  529.  contract  which  had  been  made  upon 

See  further  onto,  669.  such    fraudulent    misrepresentation. 

(a)  Prole  v.  Wi^in$t  3  Scott,  601 ;  This  doctrine  had  been  distinctly  laid 

3  Bing.  N.  C.  601,  S.  C.  down  in  the  case  of  Edwards  v.  Mac- 

(6)  See  generally  as  to  wagers,  ante,  ffiei7,decided  first  by  Sir  William  Grant, 

496.  and  subseauently  on  appeal  by  Lord 

(c)  Lord  Lyndhurst  observed  in  the  Eldon,  ana  was  now  entirely  out  of 
House  of  Lords,  in  the  case  of  Small  v.  controversy." 
il*h«wd,  23  March,  1838,  that"  where  {d)  See  Fermor's  case,  3  Co.  77; 
a  representation,  false  in  fact,  and  false  per  Lord  Mansfield,  C.  J.,  Bright  v. 
to  the  knowledge  of  the  party  making  Eynon,  1  Burr.  390 ;  and  Foxcraft  v. 
the  representation,  and  relating  to  the  Devonshiref  1  Bla.  R.  193;  see  1 
nature  and  character  of  the  subject  Fonbl.  Tr.  £q.  6th  ed.  122,  and  notes ; 
matter,  and  affecting  its  value,  had  BouUon  v.  Built  2  Bla.  R.  465 ;  Willis 
been  the  foundation  of  a  contract  with  v.  Baldwin,  2  Dougl.  450;  Carter  v. 
a  person  who  was  ignorant  of  the  false-  Boehm,  3  Burr.  1909;  S  Ves.  &  B.  42 ; 
hood  of  the  representation,  and  acted  Haigh  v.  De  La  Cow,  3  Camp.  319, 
upon  the  belief  of  its  truth,  such  false  154,  506 ;  3  Chitty,  Com.  L.  155, 306, 
representation  would  in  a  court  of  698.  When  concealment  of  a  mate- 
law  be  considered  a  sufficient  founda-  rial  fact  avoids  a  release,  Bowks  v. 
tion  for  an  action  to  recover  damages  Stewart,  1  Sch.  &  Lef.  309. 
for  the  injury  which  had  been  inflicted  (e)  Fitzherbert  v.  Mather,  1  T.  R. 
upon  the  party  deceived,  and  in  a  12;  Doe  v,  Martin,  4  id,  39;  Richard • 
court  of  equity  would  be  deemed  a  son  v,  Mellish,  2  Bing.  243 ;  9  Moo. 


680 


ILLEGAL  CONTRACTS. 


the  agent  of  the  vendor  of  a  picture,  knowing  that  the  vendee 
laboured  under  a  delusion  with  respect  to  the  picture,  which 
materially  influenced  his  judgment,  permitted  him  to  make  a 
purchase,  without  removing  that  delusion,  Lord  Ellenborough 
held  that  the  sale  was  void  against  the  purchaser  (/). 

But  the  mere  fact  of  an  agent  having  innocently  made  a  mis- 
representation of  facts  whilst  effecting  a  contract  for  bis  prin- 
cipal, will  not  amount  to  fraud  on  the  part  of  the  latter,  if  the 
principal,  though  aware  of  the  real  state  of  facts,  was  not  cog- 
nizant of  the  misrepresentation  being  made,  nor  ever  directed 
the  agent  to  make  it«     This  was  laid  down  in  the  case  of  Cbm- 
foot  V.  Fowke  (ff),  which  was  an  action  of  assumpsit  for  the 
nonperformance  of  a  written  agreement  to  take  a  ready  furnished 
house.     The  defendant  pleaded  fraud  on  the  part  of  the  plaintiff*. 
It  appeared  at  the  trial  that  the  plaintiff  had  employed  one 
Clarke  to  let  the  house  in  question  ;  and  the  defendant,  being  in 
treaty  with  Clarke  for  taking  it,  asked  him  '^  if  there  was  any 
objection  to  the  house,"  to  which  he  answered,  that  there  was 
not ;  and  the  defendant  entered  into  and  signed  the  agreement, 
but  afterwards  discovered  that  the  adjoining  house  was  a  brothel, 
and  on  that  ground  declined  to  fulfil  the  contract ;  it  also  ap- 
peared that  the  plaintiff  knew  of  the  existence  of  the  brothel 
before,  but  that  Clarke,  the  agent,  did  not:  and  it  was  held. 
Lord  AbingeTf  C.  B.,  dissentiente,  that  it  was  not  sufficient  to 
support  the  plea,  that  the  representation  turned  out  to  be  untrue, 
but  that  for  that  purpose  it  ought  to  have  been  proved  to  have 
been  fraudulently  made  ;  that  as  the  representation  was  not  em- 
bodied in  the  contract,  the  contract  could  not  be  affected  by  it, 
unless  it  were  a  fraudulent  representation ;  and  that  the  know- 
ledge of  the  plaintiff  of  the  existence  of  the  nuisance,  and  the 
representation  of  the  agent  that  it  did  not  exist,  were  not  enough 
to  constitute  fraud  so  as  to  support  the  plea. 

But  a  misrepresentation  is  equally  fraudulent  though  made  by 
a  third  party,  not  being  the  agent  of  the  vendor,  if  made  within 


435  ;  1  Car.  &  P.  «4,  241 ;  Eveieti  v. 
Desbtn-wghj  5  Bing.  503;  3  M.  &  P. 
190,  S.  C;  and  cases  cited  in  Corn- 
font  V.  Fmcke,  6  M.  &  W.  358 ;  see 
also  Pilmore  v.  Hood,  5  Bing.  N.  C. 
97  ;  6  Scott,  827  ;  7  Dowl.  13(3,  S.  C. ; 
;>o</,  681.  A  sheriflf's  officer  is  the 
agent  of  the  sheriff,  and  therefore  the 


fraud  of  the  officer  in  obtaining  an  in- 
demnity bond  is  the  fraud  of  the  she- 
rift*,  and  may  be  pleaded  to  an  action 
brought  by  the  sheriff  on  the  bond; 
Rnphaei  v.  Goodman^  3  Nev.  &  P.  547. 

(j)  Uili\,Grayy  1  Stark.  R.  434; 
sec  Fo.r  v.  Macketh,  2  Bro.  C.  C.  420. 

Cif)  6  M.  &  W.  358. 
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the  knowledge  of  the  latter,  who  takes  advantage  of  such  mis- 
representation (A).  And  the  same  rule  applies  where  by  any 
means  within  the  assent  or  knowledge  of  the  person  seeking  to 
enforce  a  security^  any  material  part  of  the  transaction  is  misre- 
presented to  the  person  giving  the  security  (t). 

It  is  not  competent  to  the  person  who  is  guilty  of  the  fraud  on 
the  other  party  to  the  agreement,  to  avoid  the  contract  on  this 
ground.  The  election  is  left  solely  to  the  party  defrauded.  And 
it  seems,  that  a  party  who  has  executed  a  bill  of  sale  of  his  goods 
cannot  be  allowed  to  impeach  it,  on  the  ground  that  it  was  given 
to  defeat  the  claims  of  creditors  (A).  But  where  the  contract  has 
for  its  object  and  consideration  a  fraud  on  a  third  person,  and 
both  the  parties  to  the  agreement  (I)  are  guilty  of  the  fraudulent 
intention ;  it  seems  not  to  be  permitted  to  either  of  them  to  found 
a  claim  upon  such  contract  in  a  court  of  law  (iti). 

The  election  on  the  part  of  the  defrauded  party  to  rescind  the 
contract  must  be  exercised  as  soon  as  the  fraud  is  discovered ; 
and  if  after  the  fraud  practised  on  him  has  come  to  his  knowledge 
he  deals  with  the  subject-matter  of  the  contract,  he  cannot  repu- 
diate the  contract,  although  he  subsequently  discovers  further 
circumstances  connected  with  the  same  fraud  (n).  Where  the 
defrauded  party  rescinds  the  express  contract  entered  into  by 
him,  he  cannot  set  up  an  implied  one,  and  sue  the  other  party 
thereon.  And  therefore  where  A.  engaged  to  convey  away  cer- 
tain rubbish  for  B.  at  a  specified  price,  under  a  fraudulent  re- 
presentation by  B.  as  to  the  quantity  of  the  rubbish ;  it  was 
held  that  he  could  only  recover  the  specified  price,  and  could 
not  rescind  the  contract,  and  then  sue  for  the  real  value  of  the 
work  performed  by  him  (o). 

In  what  Fraud  may  consist. — Fraud  is  of  various  kinds  ;  but 


(A)  P'Umore  v.  Hood,  6  Bin(|f.  N.C.  ance  without  consideration,  and  i^ro 

97;  6  Scott,  827,  S.  C;  Levy  v.  Land-  tempore,  to  give  a  title  to  kill  game, 

ridge,  2  M.  &  W.  519  ;  4  M.  &  W.  held  binding,  Doe  v.  Roberts,  supra. 

337,  S.  C.  in  error.  (/)  See  Jones  v.  Yates,  9  B.  &  C. 

(i)  Stone  v.  Compton,  5  Bing.  N.  C.  538,  per  Lord  Tenierden,   C.  J.,   4' 

157 ;  6  Scolt,  846.  Man.  &  Ilyl.  621. 

(k)  Ante,  4X3;  Deady  y.  Harrison,  (m)  See  the  cases  s'/i/tk. 

1  Stark.  R.  60;  Robinson  v.  M^Don-  (n)  Campbell  v.  Fliming,  1  Ad.  & 

neli,  2  B.  &  Al.  134 ;  Doe  d.  Roberts  E.  40 ;  3  Nev.  &  M.  834,  S.  C. ;  Sel- 

V.  Robei  ts,  id.  367 ;  Hawes  v.  Leader,  •  leaj/  v.  Fogg,  5   M.  &  W.  86 ;  ante, 

Cro.  Jac.  270,  cited  Doe  d.  Roberts  v.  40*9,  634. 

Hoberts,  2  B.  &  Aid.  369  ;  and  Yelv.  .      (a)  Selwayy.  Fogg,  5  M.  &  W.  83; 

190,  S.  C;  3  V.  &  B.  42.     A  convey-  ante,  566. 
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it  generally  consists  either  in  the  misrepresentation,  or  the  con* 
cealment,  of  a  material  fact. 

It  is  extremely  difficult  to  advance  any  general  principle,  or 
elementary  doctrine,  upon  this  subject.  Cases  of  fraud  depend 
peculiarly  on  the  particular  facts  which  have  occurred,  the  rela- 
tive situation  of  the  parties,  and  their  means  of  information. 

On  the  one  hand,  courts  of  justice  have  endeavoured  to  repress 
dishonesty ;  on  the  other  hand,  they  have  required  and  expected 
that  each  party  shall  be  vigilant,  and  exercise  a  due  degree  of 
caution.  Vigilantibus  et  non  dormientibus  sttccurrent  jura.  It 
is  difficult  to  imagine  that  a  general  misrepresentation  as  to  value. 
See,  the  truth  of  which  a  party  has  an  opportunity  of  ascertain- 
ing ;  or  the  concealment  of  a  matter  which  an  individual  pos- 
sessed of  ordinary  sense,  vigilance,  or  skill,  might  discover;  can, 
in  law,  constitute  fraud.  There  can  be  no  fraud  if  the  bargain 
be  merely  a  fair  contest,  or  trial  of  judgment.  In  all  contracts, 
each  party  naturally  and  fairly  attempts  to  obtain  advantage. 
As  in  a  contract  of  sale,  the  vendor  endeavours  to  extol  the  ar- 
ticle, the  vendee  to  depreciate;  each  exercises  his  own  judgment, 
and  neither  party  can  be  said  to  be  guilty  of  a  fraud  in  making 
bare  assertions,  upon  which  the  other  party  probably  places  no 
reliance,  and  which  he  does  not  embody  in  his  contract  (p), 

A  misrepresentation  of  the  legal  effect  of  an  agreement  does 
not  constitute  fraud  (q). 

Fraud  more  clearly  occurs  where  one  person  substantially  mis- 
represents or  conceals  a  material  fact,  peculiarly  within  his  own 
knowledge  (r) ;  in  consequence  of  which  a  delusion  exists ;  or 
uses  a  device  naturally  calculated  to  lull  the  suspicions  of  a 
careful  man,  and  induce  him  to  forego  inquiry  into  a  matter  upon 
which  the  other  party  has  information,  although  such  information 
be  not  exclusively  within  his  reach  {$).    However,  a  misrepre- 


(p)  See  ante,  416,417,452;  Ver- 
non V.  Kej/es,  4  Taunt.  488,  affirming 
the  judgment  of  the  Court  of  K.  B., 
12  East,  632.  It  seems  that  a  misre- 
presentation by  a  horse  dealer  in  sel- 
ling a  horse,  as  to  the  place  from 
whence  he  received  it  or  bought  it, 
will  not  constitute  a  case  of  fraud  to 
defeat  the  con  tract ;  Gcddes,  appellant, 
Pennington,  respondent — appeal  from 
the  Scotch  Court  of  Session  to  House 
of  Lords,  5  Dow,  R.  159. 

(9)  Lewis  T.  JoneSf  4  B.  &  C.  506; 


6  D.  &  R.  567,  S.  C. 

(r)  A  partner  who  superintended 
exclusively  the  accounts  of  the  concern 
agreed  to  purchase  his  co-partner's 
share  of  the  business,  for  a  sum  which 
he  knew,  from  accounts  in  his  posses- 
sion, but  which  he  concealed  from  his 
co-partner,  was  an  inadequate  con- 
sideration; the  agreement  was  set 
aside  in  equity;  Maddeford  v.  Aust- 
wick,  1  Sim.  89. 

(si  2  Bla.  Com.  451  ;  S  m2.  166 ; 
Sugd.  V.  &  P.  1,  &c, ;  Com.  on  Contr. 
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sentation  is  unimportant^  if  the  party  to  whom  the  false  statement 
was  made  knew  the  real  state  of  the  facts>  for  in  such  case  he  was 
not  deceived  {t).  And  an  intention  to  defraud  not  carried  into 
effect  will  not  vitiate  a  contract  (u).  So  an  erroneous  statement 
of  an  account  founded  on  an  unbusiness-like  mode  of  calculation, 
though  made  knowingly,  is  not  necessarily  fraudulent  (x). 

In  generaly  a  representation,  though  false ^  will  not  afford  the 
party  to  whom  it  was  made  an  opportunity  of  vacating  the  contract, 
provided  such  representation  were  not  fraudulent^  and  formed 
no  part  of  the  contract;  and  this  more  peculiarly  applies  in  the 
case  of  written  agreements  ;  for,  to  allow  such  a  representaion  to 
prevail,  or  have  effect,  in  the  instance  of  a  contract  in  writing, 
would  be  to  admit  parol  testimony  to  contradict  or  add  to  a 
written  instrument  (y).  But  the  misrepresentation  of  a  fact 
known  by  the  party  making  the  statement  to  be  untrue,  amounts 
to  a  fraud  in  law,  if  the  misrepresentation  be  naturally  calculated, 
or  be  expressly  intended,  to  induce  a  person  to  act  thereon  so 
that  he  may  be  prejudiced  (z).  And  there  may  be  a  fraudulent 
representation  sufficient  to  avoid  a  contract  without  actual  active 
declaration  from  the  party  contracting,  as  where  he  stands  by 
and  allows  the  other  party  to  contract  under  a  delusion  which  he 
might  have  removed  (a).  But  the  omission  to  communicate  a 
fact  may  not  amount  to  a  fraud  where  the  party  acted  bond  fide 
and  without  actual  fraud  (b). 

And  where  the  defendant  being  about  to  sell  a  public-house 
falsely  represented  to  B.,  who  had  agreed  to  purchase  it,  that 
the  receipts  were  180Z.  a  month,  and  JB.,  to  the  knowledge  of 


38 ;  Dobell  v.  Stevens,  3  B.  &  C.  623 ; 
5  D.  &  a.  490,  S.  C.  Semble,  that 
the  concealment  of  a  matter  ^hich 
may  disable  a  party  from  performing 
the  contract  is  a  fraud ;  Rex  ▼.  Inhabi- 
tants of  Taunton,  St.  James,  9  B.  &  C. 
837,/^rLiltledale,  J. 

(t)  Coiven  V.  Simpsorif  I  Esp.  R. 
290.  On  a  plea  that  a  bond  was  ob- 
tained b^  fraud  and  covin,  evidence  is 
not  admissible  lo  show  that  the  defend- 
ant executed  it  with  full  knowledge  of 
its  contents,  but  in  consequence  of  pre> 
vious  fraud ;  Mason  v.  Ditchboumc,  1 
M.  &  Rob.  460.  Fraud  is  a  cause  of 
nullity  of  the  agreement,  when  the 
stratagems  practised  by  one  of  the 
parties  are  such  that  it  is  evident  that 
without  such  stratagems  the  other 
party    would  not   have   contracted. 


French  Code  Civil,  Bk.  3,  Tit.  3,  Ar- 
ticle 1116. 

(ti)  Hemingwaj/  v.  Hamilton,  4  M.  & 
W.  115. 

(j)  Wilson  v.  Butler,  4  Bing.  N.  C. 
74B  ;  6  Scott,  540. 

(5^)  See  Ilinn  v.  Tobin,  Moo.  &  M. 
367 ;  FMrly  v.  Garrett,  9  B.  &  C. 
928;  Cornfoot  v.  Fmokes,  6  M.  &  W. 
358;  ante,  108,  113,  6B0. 

(z)  FolhiU  V.  Walter,  3  B.  &  Ad. 
114;  Freeman  v.  Baker,  5  id.  797 ; 
Hetley  v.  Locke,  8  C.  &  P.  527,  532, 
per  Tindal,  C.  J. ;  Wilson  v.  Butler,  4 
Bing.  N.  C.  748. 

(fl)  Hill  V.  Gray,  1  Stark.  N.  P.  C. 
434. 

(6)  Cornfoot  v.  Fowkes,  supra,  note 
(y) ;  and  ante,  680. 
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the  defendant)  communicated  this  representation  to  the  plaintiff, 
who  became  the  purchaser  instead  o(  JB,,  it  was  held  that  an  ac- 
tion lay  against  the  defendant  at  the  suit  of  the  plaintiff  (c). 

In  the  case  of  insurances,  the  party  insuring  is  bound  to  com- 
municate to  the  insurer  or  undei*writer  all  material  facts  within 
his  knowledge,  or  the  knowledge  of  his  agent,  touching  the  sub- 
ject-matter of  the  insurance  {d).  It  is  sufficient  to  communicate 
facts  without  the  opinion  or  conclusion  founded  upon  those 
facts  {e) ;  and  it  is  not  necessary  to  communicate  such  facts  as  lie 
peculiarly  within  the  knowledge  of  the  insurer  (f).  Nor  is  a 
policy  of  insurance  on  the  life  of  another  person,  who  at  the  time 
of  the  insurance  is  in  a  good  state  of  health,  vitiated  by  the  non- 
communication by  such  person  of  the  fact  of  his  having  a  few 
years  before  been  afflicted  with  a  disorder  tending  to  shorten  life, 
if  it  appear  that  the  disorder  was  of  such  a  character  as  to  pre- 
vent the  party  from  being  conscious  of  what  had  happened  to 
him  while  suffering  under  it  {g). 

Where  a  wife  was  sent  to  an  insurance  office  by  her  husband, 
not  as  his  general  agent  to  effect  a  policy  on  her  life,  but  merely 
to  answer  particular  questions  put  to  her,  which  she  did,  the  con- 
cealment of  a  fact  by  her  which  was  not  however  known  to  her 
husband,  is  not  a  concealment  by  the  latter,  so  as  to  avoid  the 
policy  (A). 

It  is  a  question  for  a  jury  whether  or  not  any  particular  fact 
was  material  (i) ;  and  if  it  be  so,  and  were  not  communicated,  no 
claim  can  be  made  by  the  assured,  although  it  do  not  appear  that 
he  was  aware  of  the  materiality  of  the  fact  (A),  or  concealed  it 
through  any  intention  to  defraud  the  insurer  (Z).  And  if  there 
be  a  clause  that  an  untrue  averment  shall  vacate  the  policy,  it 
need  not  be  untrue  within  the  knowledge  of  the  assured  (m). 
And  where  the  condition  of  a  policy  renders  it  void  if  untrue 


(c)  PUmore  v.  Hood,  6  ScoU,  8«7 ; 
5  Bing.  N.  C.  97 ;  7  Dowl.  P.  C.  136, 
S.  C. ;  and  see  anlCy  416. 

(rf)  Carter  v.  Boehm,  3  Burr.  1905 ; 
Lynch  v.  Hamilton,  3  Taunt.  37. 

(e)  Bell  V.  Bell,  1  Camp.  475; 
Burrell  v.  Bederlej/,  Holt,  233. 

(/)  Elton  V.  Larkint,  5  C.  &  P.  91. 

(g)  Swete  V.  Fairlie,  6  C.  &  P.  1. 

(A)  Huckmun  v.  Femie,  3  M.  &  W. 
505. 

(i)  Lindenau  v.  Desborough,  8  B.  & 


C.  586 ;    Wettbury  v.  Aberdeen,  2  M. 
h  W.  267. 

(Jk)  Lindenau  v.  Detborough,  3  B. 
&  C.  586 ;  Maynard  v.  Rhode,  3  M. 
&  R.  45  ;  5  D.  &  R.  266  ;  1  C.  &  P. 
360,  S.  C. ;  Everett  v.  Detborougk,  5 
Bing.  503;  3  M.  &  P.  190,  S.  C; 
Sioete  V.  Fairlie,  6  C.  &  P.  1 ;  Mar- 
riton  V.  Mmpratt,  4  Bing.  60;  12 
Moo.  231. 

(/)  EUan  V.  Litrkint,  5  C.  &  P.  86. 

(fii)  Duckett  V.  Williamsy  2  C.  & 
M.  348. 
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answers  be  given  to  the  written  inquiries,  still  any  false  repre- 
sentations by  parol  of  material  matter  avoids  the  policy  (n). 

Inadequacy  of  consideration  for  the  contract  will  not,  as  we 
have  observed  (o),  of  itself,  defeat  the  contract,  or  substantiate 
a  charge  of  fraud.  But,  with  other  circumstances  of  suspicion, 
it  may  undoubtedly  assist  in  establishing  fraud,  at  least  in  a  court 
of  equity  (p).  And  although  weakness  of  intellect,  not  amount- 
ing to  insanity,  is  not  a  ground  for  invalidating  a  contract,  it 
would  certainly  have  much  weight  to  that  effect,  if  additional 
facts,  betraying  an  intention  to  overreach,  could  be  proved  (q). 
Cases  of  fraud  of  this  nature  are  more  properly  cognizable  in  a 
court  of  equity  (r). 

So  great  is  the  jealousy  of  the  law  with  respect  to  fraud,  that 
the  alteration  of  a  written  contract,  in  a  material  part,  and  with- 
out consent,  by  an  interested  person,  will  avoid  it  in  toto,  even  as 
to  the  original  terms  («). 

An  action  on  the  case  may  be  maintained  for  a  fraudulent  mis- 
representation as  to  the  extent  of  the  business  of  a  public  house, 
and  amount  of  the  rent  of  the  premises,  although  such  repre- 
sentation were  not  embodied  in  a  subsequent  agreement  and  con- 
veyance between  the  parties,  and  could  not  be  substantiated 
without  the  aid  of  parol  evidence  {t). 

Fraud  on  third  persons.  —  With  regard  to  fraud  on  third 
persons,  a  detail  of  some  of  the  cases  in  which  contracts  have 
been  avoided  on  this  ground  will  best  elucidate  the  subject. 

Fraud  on  the  creditors  of  an  insolvent  debtor  compounding 
with  them, — Where  a  debtor  in  embarrassed  circumstances  enters 
into  an  arrangement,  either  by  deed  or  otherwise,  with  his  cre- 
ditors, to  pay  them  a  composition  upon  their  claims ;  or  to  dis- 
charge their  demands  in  full,  by  instalments,  at  stated  intervals ; 
a  private  agreement  between  the  debtor  and  one  of  the  creditors, 
who  concurs  or  joins  in  the  general  arrangement,  that  the  debtor. 


(fi)  Wainwright  v.  Bland,  1  M.  & 
W.  39;  1  T^r.  &  G.  417;  1  M.  & 
Hob.  481,  S.  C. 

(o)  Ante,  31. 

(/))  SBro.C.C.  179,n.,  I75;S  Ves. 
&  B.  187,  1 17 ;  Astlttf  v.  Weldon,  2  B. 
&  P.  851  ;  3  ChiUy  Com.  Law,  158, 
159 ;  Fonbl.  Tr.  £q.  5th  ed.  130, 132, 
348;  6th  ed.  127,  note  (<f) 

{q)  Otmond  v.  Fitzrot/,  3  P.  W. 
130;  Fonbl.  Tr.  £q.  Srd  ed.  68,  69  ; 
5th  ed.  62 ;  6th  ed.  68;  6  Bro.  P.  C. 


137;  ante,  136,  140. 

(r)  See  other  instances,  &c.,  3  Chit. 
Com.  L.  155,  &c. 

($)  Com.  Dig.  Fait;  Master  v. 
Miller,  4  T.  R.  320 ;  see  He^ee  v. 
Bromley,  6  East,  308 ;  po$t,  chap.  6, 
div.  5. 

(0  Dobell  V.  Stevens,  3  B.  &  C. 
623 ;  5  Dow.  &  Ry.  490,  S.  C. ;  ante, 
113;  and  see  Pilmore  v.  Hood,  6 
Scott,  897 ;  5  Bing.  N.  C.  97 ;  7  Dowl. 
P.  C.  136,  S.  C. 
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or  a  third  party  for  hioQi  shall  pay  a  further  sum  of  money,  or 
give  a  better  or  further  security  than  such  as  is  proyided  for 
the  other  creditors^  is  void,  as  a  fraud  on  them.  The  creditors 
bargain  for  an  equality  of  benefit  as  to  payment  and  security; 
there  is  a  tacit  understanding  that  all  shall  share  alike — pari 
passu ;  and  it  shall  not  be  competent  to  one  of  them,  without 
their  knowledge,  to  secure  any  additional  benefit  or  security  to 
himself  (tt).  Where  there  is  a  composition,  it  is  a  fraud  in  any 
one  creditor  who  concurred  therein,  even  to  sue  the  insolvent, 
contrary  to  the  terms  of  the  arrangement  (a;);  although  such  cre- 
ditor was  the  last  who  agreed  to  the  terms  or  signed  the  deed, 
and  did  not  actively  induce  any  of  the  other  claimants  to  accede 
thereto  (y). 

But  an  agreement  with  one  creditor  for  a  composition  entered 
into,  on  the  faith  that  the  general  body  of  the  creditors  would  join, 
is  not  binding,  unless  it  appear  that  the  rest  of  the  creditors  were 
applied  to,  and  have  concurred  in  accepting  the  composition  (z). 

In  the  case  however  of  Wood  v.  Roberts  (a),  it  was  held,  that 
if  one  creditor,  by  undertaking  to  discharge  his  debtor,  induce 
any  one  other  creditor  to  discharge  that  debtor  on  receiving  a 
composition  for  his  demand,  he  cannot  afterwards  recover  from 


(tt)  Alsager  v.  Spalding ^  4  BiDg.  N. 
C.  407 ;  6  Scott,  204 ;  post,  688 ;  Cock- 
shoU  V.  Bennett f  2  T.  K.  763 ;  Jackson 
V.  Lomas,  4  id.  166 ;  Leicester  v.  Rose, 
4  East,  371 ;  Jackson  v.  Davison^  4 
B.  &  Aid.  695,  697  ;  Wells  y.  Girline, 
4  Moore,  78;  1  Bro.  &  Bing.  447,  S. 
C;  Jjewis  v.  JoneSt  4  B.  &  C.  511, 
515 ;  6  D.  &  R.  567,  S.  C.  See  Tuck 
V.  TookCf  9  B.  &  C.  437,  in  error,  as 
to  pleading  fraud  of  this  kind.  As  to 
a  creditor  applying  for  a  fiat  in  bank- 
ruptcy upon  an  act  of  bankruptcy 
committed  before  the  composition  and 
not  then  known,  see  Doe  d.  Pitcher 
V.  Anderson,  5  M.  &  Sel.  161.  See 
6  Geo.  4,  c.  16,  s.  133;  Small  y.  Mar- 
wood,  9  B.  &  C.  300.  An  agreement 
to  sign  a  composition  deed  does  not 
bar  the  creditor  from  proceeding  for 
his  debt,  if  the  debtor  and  his  trustees 
refuse  to  allow  such  creditor  to  sign 
it,  &c. ;  Garrard  v.  Woolner,  8  Bing. 
358;  6  M.  &  P.  327,  S.  C.  Where 
creditor  dispenses  with  tender  of  com- 
position, Keay  v.  WlUte,  1  C.  &  M. 
748.    As  to  a  composition  deed  in 


Scotland,  Woodkam  v.  Edwards,  1 N. 
&P.  207;  5  Ad.  &  E.  771. 

{x)  See  Cranley  v.  HiUary,  2  M.& 
Sel.  120. 

{y)  Steinman  v.  Magnus,  11  East, 
390;  Boothhey  v.  Soioden,  3  Camp. 
175;  Mackenzie  v.  Mackenzie,  16 
Ves.  372 ;  Cranley  v.  HUiary,  2  M.  & 
Sel.  122;  Knight  v.  Hunl^  5  Bing. 
432;  3  M.  &  P.  18,  S,  C.  In  the  lat- 
ter case  it  was  decided  that  the  re- 
ceiving an  additional  advantage  (as 
goods  for  part  of  the  debt)  unknown 
to  the  creditors,  even  from  a  third  pe^ 
son,  was  a  fraud  on  the  creditors, 
which  precluded  the  creditor  froin 
afterwards  recovering  the  composi* 
tion ;  although  the  third  person  vohn- 
teered  to  afford  the  plaintiff"  the  addi- 
tional benefit. 

(j?)  Reay  v.  Richardson,  2  C,  M. 
&R.422;  1  Gale,  2 19,  S.  C. 

(a)  Wood  V.  Roberts,  2  Stark.  R 
417 ;  observed  upon  by  Lord  Abin- 
ger,  C.  B.,  in  Reay  v.  RichardMon,  2 
C,  M.  &  R.  428 ;  Clark  v.  UpKffh  3 
M.  &  Ry.  89. 
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the  debtor;  but  that  decision  must  have  been  founded  on  the 
particular  facts  of  the  case>  and  there  must  have  been  evidence 
that  the  other  creditors  came  in. 

If  it  appear  that  there  has  been  a  wilful  withholding  by  the 
debtor  of  information  respecting  his  estate,  it  will  avoid  the  com- 
position,  and  remit  the  creditor  to  his  right  to  sue  for  the  whole  (&). 

Where  a  creditor,  who  had  two  distinct  demands  against  his 
debtor  {B),  seized  the  goods  of  JB.  under  an  execution  for  one  of 
the  two  debts^  and  afterwards,  at  a  meeting  of  some  of  the  cre- 
ditors of  B,f  when  a  composition  was  proposed,  declared  that  he 
would  not  agree  to  the  composition,  unless  the  debt  for  which  the 
goods  had  been  seized  were  secured  to  him ;  and  C,  who  was  not 
a  creditor,  guaranteed  the  debt,  and  A.  withdrew  his  execution, 
and  signed  the  composition  deed ;  it  was  held,  that  the  bargain 
was  a  fraud  upon  the  rest  of  the  creditors,  and  was  void  (c). 

The  creditors  of  an  insolvent  agreed,  by  an  instrument  (not 
under  seal),  that  they  would  accept,  in  full  satisfaction  of  their 
debts,  12^.  in  the  pound,  payable  by  instalments,  and  would 
thereafter  release  him  from  all  demands.  One  of  the  creditors 
who  signed  for  the  whole  amount  of  his  debt,  held,  at  the 
time,  as  a  security  for  part,  a  bill  of  exchange  drawn  by  the 
debtor /or  a  valuable  consideration,  and  accepted  by  a  third  per- 
son. The  money  due  on  this  bill  having  afterwards  been  paid 
by  the  acceptor,  it  was  holden  that  the  creditor  might  retain  it ; 
the  agreement  of  composition  not  containing  any  stipulation  for 
giving  up  securities  (df),  and  the  effect  of  it  not  being  to  extin- 
guish the  original  debt  (e). 


(b)  Vine  y.  Mitchell,  1  Moo.  & 
Ilob.  337 ;  Wenham  v.  Fowle,  3  Dowl. 
P.  C.  43.  Where  the  non-perform- 
ance by  the  debtor  of  the  composition 
agreement  on  his  part  revives  the  ori- 
ginal debt,  Ex  parte  Crosbie,  2  Mont. 
&  Ayr.  393;  1  Deacon,  107,  S.  C. 

(c)  Coleman  v.  Waller,  3  Y.  &  J. 
212. 

(d)  Where  such  is  evidently  the 
meaning  of  the  agreement,  the  prin- 
cipal cannot  sue  on  such  securities ; 
Stock  V.  Mawton,  1  B.  &  P.  286.  As 
to  the  right  to  enforce  securities, 
Duffy  V.  Orr,  1  Clark.  &  Fin.  253; 
5  Bligb,  N.  S.  620. 

(e)  Thomas  v.  Cowrtnay,  1  B.  & 
Aid.  1.  It  v^ill  be  observed  that  in 
this  case  the  acceptor  of  the  bill  held 
by  the  creditor  had  not,  on  taking  it 


up,  any  remedy  over  against  the 
debtor.  Where  the  composition  agree- 
ment shows  that  the  debtor  is  to  pay 
only  a  specific  composition  to  each 
creditor  in  full,  and  there  is  no  clause 
as  to  securities,  it  seems  that  the  cre- 
ditor cannot  act  upon  securities  held 
by  him  against  third  persons,  if  the 
latter  on  satisfying  such  securities 
would  have  a  right  of  action  against 
the  debtor,  as  for  money  paid,  &c. 
for  him ;  for  in  this  event  the  debtor 
would  ultimately  and  indirectly  pay  a 
lai'ger  composition  on  the  particular 
debt  than  trie  deed  provides,  in  vio- 
lation of  the  tacit  understanding  of 
the  creditors  to  the  contrary.  See 
Lewis  V.  Jones,  4  B.  &  C.  506.  See 
an/e,  531.  But  in  Mallet  v.  Thomp^ 
son,  5  £sp.  R.  178,  Lord  Ellenbo- 
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But  where  one  Drury  proposed  to  make  a  composition  witli 
his  creditors^  Paying  them  8«.  in  the  pound  on  their  respective 
debts,  they  releasing  him  from  all  claims  and  demands  in  respect 
of  such  debts,  and  engaging  to  give  up  all  securities  held  by  them, 
certain  creditors  refused  to  sign  the  deed  unless  the  defendants 
signed  it.  The  defendants  at  first  refused  to  do  so ;  but  after- 
wards consented,  on  Drwn/s  assigning  to  them,  as  a  security 
for  the  residue  of  their  debt,  a  policy  of  assurance  for  5^00/  on 
the  life  of  his  mother,  which  he  had  previously  placed  in  their 
hands.  It  was  held,  that  the  assignees  of  Drury y  against  whom 
a  fiat  afterwards  issued,  might  recover  from  the  defendants,  in  an 
action  for  money  had  and  received,  the  money  obtained  by  them 
from  the  insurance  oflSce  on  the  falling  of  the  life,  the  assignment 
of  the  policy  being  a  fraud  on  the  rest  of  the  creditors,  although 
the  %s.  in  the  pound  was  not  entirely  paid,  and  the  defendants' 
retention  of  the  policy  being  in  violation  of  the  terms  of  the 
composition,  that  all  secuities  should  be  given  up  (/*). 

It  seems  that  a  creditor  afiecting  to  join  and  concurring  with 
the  other  creditors  of  the  debtor  in  the  general  arrangement  for 
the  settlement  of  all  his  debts  and  afifairs,  although  he  does  not 
set  the  amount  of  the  debt  opposite  to  his  name  in  the  deed,  yet 
is  bound  by  the  terms  of  the  composition  to  the  amount  of  his 
then  existing  debt(^);  and  he  is  not  allowed  privately  to  keep 
back  part  of  his  demand,  and  sign  for  the  remainder  only,  and 
then  sue  the  debtor  for  that  portion  which  he  did  not  include  in 
the  deed  or  arrangement.  In  Britten  v.  Hughes  {h)^  it  appeared 
that  the  plaintiffs,  together  with  several  creditors  of  the  defend- 
ant, executed  a  composition  deed,  by  which  they  consented  to 
take  ten  shillings  in  the  pound,  in  full  for  their  respective  debts. 
The  amount  of  the  sums  due  to  the  several  creditors  was  inserted 
opposite  to  their  respective  names,  in  a  schedule  at  the  foot  of 


rough  is  reported  to  have  held  that 
although  the  crciditor  has  received  a 
composition  and  executed  a  general 
composition  deed,  and  has  therein 
covenanted  ''  not  to  sue  or  otherwise 
molest  the  debtor,"  who  was  the  payee 
and  indorser  of  a  note  made  for  his 
accommodation,  he  may  still  sue  the 
maker,  although  the  latter  on  paying 
the  note  will  have  his  remedy  against 
such  payee.  Several  of  the  cases  on 
the  effect  of  allowing  the  creditor  to 
sue  third  persons  on  existing  securities, 


after  compounding  with  his  debtor, 
are  collected  in  a  note  to  Lewis  v 
Jonet,  4  B.  &  C.  615.  If  there  be  an 
express  reservation  of  securities,  sure- 
ties may  be  sued ;  Nichols  v.  Iforris, 
3  B.  &  Ad.  41;  Dujfy  v.  thr,  1 
Clark  &  Fin.  253. 

(/)  Aiwger  v.  Spalding,  6  Scott, 
204;  4  Bing.  N.  C.  407,  S.  C. 

(g)  Harrhy  v.  Wall,  1  B.  &  Aid. 
103;  Rem  v.  White,  1  C.  &  M.  74a 

(A)  5  Bing.  460;  3  M.  &  P.  77, 
S.  C. 
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the  deed.  The  deed  contained  a  general  release  of  the  defend- 
ant by  all  the  creditors  who  had  signed.  The  plaintiffs  were 
the  holders  of  two  bills  of  exchange^  drawn  by  the  defendant^ 
and  overdue  when  they  signed  the  deed ;  and  they,  at  the  request 
of  the  defendant,  only  inserted  the  amount  of  one  of  them  in  the 
schedule,  as  he  said  that  the  plaintiffs  might  recover  the  amount 
of  the  other  from  the  acceptor ;  but  the  latter  having  refused  pay-* 
ment,  the  plaintiffs  sued  the  defendant  as  drawer.  It  was  held, 
that  they  were  not  entitled  to  recover,  as  a  concealment  of  a  part 
of  their  debt  was  a  fraud  on  the  rest  of  the  creditors ;  and  that 
the  general  words  of  the  release  were  not  restrained  by  a  pre- 
vious recital  in  the  deed,  that  the  defendant  was  indebted  to  his 
creditors  in  the  several  sums  set  opposite  to  their  names  in  the 
schedule. 

The  case  of  Reay  v.  White  (i)  deserves  attention.  It  was  an 
action  against  the  defendants  as  acceptors  of  a  bill  of  exchange 
for  I039Z.  It  appeared  that  the  defendants  owed  the  plaintiffs 
a  balance  of  S211.;  that  the  defendants  failed,  and  their  cre- 
ditors, amongst  whom  were  the  plaintiffs,  agreed  to  take  a  com- 
position of  6s.  in  the  pound  on  their  debts  by  notes  at  four  and 
eight  months*  There  was  a  dispute  as  to  the  balance  due  to  the 
plaintiffs,  and  they  promised  to  adjust  their  account  with  one  of 
the  defendants,  and  said  they  would  do  as  the  other  creditors 
did.  The  defendants  insisted  for  some  time  that  250L  ds.  Id. 
was  the  balance  due;  but  the  defendants'  attorney  afterwards 
called  on  the  plaintiffs'  attorney,  and  told  him  that  defendants 
were  ready  to  pay  the  composition  on  32IZ.,  the  sum  really  due; 
but  the  plaintiffs'  attorney  refused,  and  said  they  must  fiave  the 
whole.  No  actual  tender  was  made  of  the  notes  or  of  cash  for 
the  amount  of  the  composition.  It  was  held,  that  a  tender  was 
not  necessary  under  the  circumstances,  and  that  the  plaintiffs 
could  only  recover  the  amount  of  the  composition  on  the  balance. 

When  a  private  agreement,  made  by  one  creditor  with  a 
debtor,  in  consideration  of  the  former  signing  a  composition  deed, 
is  void  on  the  ground  of  fraud,  no  security  obtained  by  virtue 
thereof  is  rendered  valid  by  the  arrangement  for  such  composi- 
tion deed  being  afterwards  abandoned.  /.  S*  was  indebted  to  the 
plaintiff  for  money  lent ;  and  being  embarrassed,  the  latter  in- 
formed him,  that  if  he  would  give  security  for  its  repayment,  he 
«— ^^■— »^»'"^— •»*  -i^-.—       .     — «— »^.^— .i» ,     111  -^^i^— ». 

(i)  lUay  V.  White,  1  C.  &  M.  748 ;  3  Tyr.  597,  S.  C. 
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would  procure  his  creditors  to  accept  a  composition.  The  defend- 
ant became  surety  for  J.  S.  in  a  joint  promissory  note ;  and  the 
transaction  was  to  be  kept  a  secret  from  the  other  creditors.  The 
plaintiff  endeavoured  to  obtain  a  composition,  bat  failed ;  and  it 
was  held,  that  he  could  not  recover  as  against  the  defendant  on 
the  note,  as  the  transaction  was  fraudulent,  and  void  in  its  in- 
ception (i). 

A  gratuitous  payment,  or  additional  security  to  a  particular 
creditor,  after  he  had  signed  the  deed,  would  not  be  a  fraud  on 
the  other  creditors,  if  it  were  not  done  in  pursuance  of  a  prior 
agreement  between  the  parties  to  induce  the  creditor  to  accede 
to  the  general  arrangement  (Z).  It  has,  however,  been  held  in 
bankruptoy,  that  if  a  bankrupt  enter  into  a  composition  deed, 
by  which  the  creditors  release  him  from  his  debts,  a  promissory 
note  subsequently  given  to  a  creditor  for  the  remainder  of  his 
debt  is  nudum  pactumj  and  consequently  a  bad  petitioning  cre- 
ditor's debt(ni). 

It  is  the  chief  principle  of  the  insolvent  dthtori  acts,  that  the 
property  of  the  debtor  shall  be  divided  rateably  amongst  his  cre- 
ditors. Any  agreement,  therefore,  between  the  insolvent  and 
one  of  his  creditors  to  secure  to  the  latter  a  preference  and  su- 
perior claim  on  the  future  effects  of  the  debtor,  in  consideration 
of  the  creditor  withdrawing  his  opposition  to  his  discharge,  is 
void,  as  a  fraud  on  the  other  claimants  (n).  And  an  agreement 
between  an  insolvent  debtor  and  his  assignee,  by  which  an  estate 
of  the  insolvent  was  to  be  held  in  trust  by  the  assignee  to  pay 
out  of  the  rents  and  profits  annuities  to  the  insolvent  and  his 
wife,  aiid  the  surplus  towards  the  extinction  of  a  debt  owing  to 
the  assignee,  is  a  transaction  which,  being  brought  before  a  court 
of  equity  at  the  instance  of  the  insolvent  himself,  was  rescinded 


(ft)  Wtlh  ▼.  Girling,  4  Moore,  78 ; 
1  Bio.  &  Bing.  447,  S.  C.  And  see 
AUager  v.  Spalding,  6  Scott,  204;  4 
Bini?.  N.  C.  407,  S.  C. 

(/)  See  Knight  v.  Hunt,  5  Biog. 
43*2 ;  3  M.  &  P.  18,  per  Best,  C.  J., 
and  Park,  J.  As  to  a  new  promise 
or  bond,  see  Took  v.  Tuck,  19  Moore, 
435 ;  4  Bing.  224 ;  9  B.  &  C.  437, 
S.  C. ;  Er  parte  Hall,  1  Deacon,  171. 
As  to  recovering  back  money  paid  to 
induce  a  creditor  to  sign  a  composition 
deed,  see  ante,  635 ;  Smith  v.  Cuff,  6 
M.  &  Sei.  16a 


(m)  Ex  parte  HaU,  1  Deacon,  171. 

(n)  Jackton  y.  Daviuu,  4  B.  &  AL 
691 ;  Rogers  y.  Kingston,  10  Moore, 
97;  9  Bing.  441,  S.  C.  In  Murray 
V.  Beeves,  8  B.  &  C.  491,  an  agree- 
ment in  consideration  of  withdrawing 
an  opposition  which  bad  been  com- 
menced by  a  creditor  to  the  discharge 
of  an  insolvent,  was  held  to  be  TOid, 
as  contravening  the  policy  of  the  in- 
solvent act.  As  to  when  a  composi- 
tion deed  is  void  as  a  fraodolent  pre- 
ference under  insolvent  act,  ante,  414» 
note  (c). 
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on  the  ground  of  fraud  on  the  creditors^  and  on  principles  of 
public  policy  (o).  So  an  agreement  to  omit  the  debt  of  a  par- 
ticular creditor  from  an  insoWent's  schedule  is  a  fraud  on  the 
Insolvent  Court  and  on  the  other  creditors  (j>)» 

A  contract  with  a  bankrupt  to  pay  him  a  sum  of  money,  if  he 
would  induce  his  assignees  to  sell  part  of  the  property  of  the 
bankrupt  to  the  person  who  was  to  make  such  payment  for  a 
^▼en  sum,  is  a  fraud  on  the  creditors,  and  void  (q). 

Fraud  an  partiei  collaterally  interested  in  a  contract, — We 
have  already  fully  considered  the  instances  in  which  a  surety  or 
guarantee  of  a  demand  may  be  discharged  from  responsibility 
by  any  secret  dealing  between  the  principal  and  the  debtor,  in 
violation  of  the  express  or  implied  contract  of  the  surety  (r). 

If  A.  agree  to  give  B.  a  certain  sum  for  goods,  in  advancement 
of  C,  any  secret  agreement  between  B.  and  C.  that  the  latter 
shall  pay  a  further  sum,  is  void  as  a  fraud  on  A,,  although  the 
bill  of  sale  is  made  to  ^. ;  and  B.  cannot  recover  such  fbrther 
sum  against  C  («).  It  is  reported  to  have  been  held  by  Lord 
jEJUenborough,  that  a  secret  agreement  to  allow  a  poundage  to  a 
person  for  recommending  a  third  person  to  buy  goods  of  the 
person  who  was  to  pay  the  brokerage,  is  void,  as  a  fraud  on  the 
third  person  (t).  But  in  a  subsequent  case  his  lordship  is  re- 
ported to  have  expressed  an  opinion,  that  an  agreement  to  pay 
the  plaintiff  a  per-centage  for  introducing  the  defendant,  a  me- 
dical man,  to  a  partnership  with  a  medical  practitioner,  upon  a 
premium  being  paid  to  the  latter,  b  not  invalid  (ii).  It  seems 
that  if  A.  be  induced  to  pay  to  B.  a  composition  on  the  debt 
due  to  him  from  C,  and  B.  agree  to  take  the  money  in  full  of 
his  claim,  he  cannot  afterwards  sue  either  C.  or  a  person  who 


(o)  M*NeiU  y.  Cahill,  2  Bligh,  329, 
in  the  House  of  Lords  on  an  appeal 
from  the  Court  of  Chancery  in  Ireland. 
As  to  contracts  in  violation  of  the 
policy  of  the  bankrupt  and  insolvent 
acts,  see  further  ante,  670. 

(p)  Tabram  v.  Freemany  4  B.  &  Ad. 
887 ;  9  C.  &  M.  45 1 ;  ante,  203 ;  see 
a  form  of  plea  and  replication,  Stracy 
V.  Blake,  1  M.  &  W.  168. 

(q)  M*Shaney,  Gill,  1  C.&P.  149. 

(r)  Ante,  527,  528,  and  Stone  v. 
Compton,  cited  there. 

(t)  Jackson  v.  Dwhaire,  3  T.  R. 
551. 


(t)  Wyhurd  y.  Stanton,  4  Esp.  R. 
179.  Semble,  that  the  fraud  consists 
in  withholding  from  the  third  party 
the  knowledge  that  the  party  with 
whom  he  contracted  had  to  pay  the 
brokerage,  and  in  the  inducement 
which  the  latter  thus  has  to  charge  a 
larger  price  in  order  to  repay  himself 
the  poundage. 

(tt)  Edgar  V.  Blick,  1  Stark.  R.  464. 
An  agreement  to  sell  a  business  or 
goodwill,  and  recommend  customers, 
is  good;  see  Bunn  v.  Guy,  4  East, 
190;  Brysonv.  Whitehead,  1  Sim.  & 
S.  74;  «  Chitty  PI.  6th  ed.  35. 
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was  before  surety  for  him^  unless  A.  assented  to  the  surety  re- 
maining liable  (or). 

Puffers  at  an  auction. — The  employment  of  puffers,  or  sham 
bidders,  at  an  auction,  not  for  the  defensive  purpose  of  protecdon 
against  a  sale  at  an  under  value,  but  to  extort  a  high  price,  by 
taking  an  advantage  of  the  eagerness  of  the  bidders^  will  some- 
times invalidate  the  sale  on  the  ground  of  fraud  (y). 

Sale  when  fraudulent  as  to  third  persons. — The  effect  of  fraud 
on  the  sale  or  warranty  o{  goods  has  already  been  considered  (j;). 
And  we  have  seen  that  if  a  man  sell  goods,  and  still  continue  in 
possession  as  visible  owner  thereof,  such  sale  may  be  fraudulent 
and  void  as  against  creditors,  so  that  the  goods  may  be  taken  in 
execution  by  them  (a). 

An  agreement  in  consideration  of  the  sale  or  relinquishment 
of  an  oflSce,  although  it  may  not  fall  within  the  enactments  of 
the  statutes  on  the  subject  (i),  is  void  on  the  ground  of  fraud,  if 
it  be  made  without  the  knowledge  or  sanction  of  the  officer  or 
establishment  having  the  right  of  appointment  to  such  office  (c). 
And  where  A.^  who  held  an  office  for  life,  in  the  gift  of  B.f 
agreed  with  C  to  resign,  and  to  procure  the  appointment  for 
him,  and  C,  in  consideration  thereof,  agreed  that  A.  should 
have  a  moiety  of  the  profits ;  and  A.,  having  resigned,  procured 
the  appointment  of  C. ;  it  was  held,  that  such  agreement,  not 
having  been  communicated  to  £.,  was  a  fraud  on  him  {d). 


(x)  Lewis  V.  Jones,  4  B.  &  C.  506,  (b)  Postf  sect.  2,  div.  6,  p.  720. 

512 ;  6  D.  &  R.  56,  57,  S.  C.  (c)  Parsons  v.  Thompson,  1  H.  Bla. 

(y)  See  ante,  298 ;  puffers  at  the  322,  327 ;  Harrington  v.  Du  Chatel,  1 

sale  of  a  horse  by  auction,  Crowder  v.  Bro.  C.  C,  124 ;  Blackford  v.  Prestos, 

Austin,  2  C.  &  P.  208;  3  Biug.  368 ;  8  T.  R.  89. 

11  Moore,  283,  S.C.  (d)  Waldo  v.  Martin^  4  B.  &  C 

(z)  Ante,  406,  447.  319;  6  D.  &  R.  364,  S.  C. 

(a)  Ante,  409. 
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Section  II. 
Of  Contracts  void  by  Statute. 


1.  In  General. 
S.   Usury, 

3.  Gaming  and  Hone-racing* 

4.  Stock-jobbing, 

5.  Illegal  Companiet  or  Auociationt. 


6.  Of  Sales  of  Offices  rendered  Ille- 

gfil  by  Statute, 

7.  Of  Illegal  Sales  of  Goods  (ante 

417  to  427.) 

8.  Of  Contracts  made  on  Sundayst 

9.  Of  Illegal  Charges  on  Benefices. 


L  In  General. 

If  any  part  of  the  entire  consideration  for  a  promise,  or  any 
part  of  an  entire  promise  not  in  its  nature  capable  of  separation, 
be  illegal,  either  at  common  law  or  by  statute,  the  whole  agree- 
ment is  void  {e). 

Where  a  contract  contains  an  independent  stipulation,  void  at 
common  law  (as  a  general  restriction  of  trade  (/)),  not  affecting 
or  forming  part  of  the  entire  consideration  or  promise ;  here  the 
invalid  stipulation  may  be  rejected,  and  the  remainder  of  the 
contract  shall  stand.  So  where  the  condition  of  a  bond  consists 
of  several  distinct  parts,  some  lawful,  others  not  so ;  it  is  good 
for  so  much  as  is  lawful,  and  void  for  the  rest  {g)* 

A  distinction  has  been  taken  in  the  books  between  a  deed  or 
condition  void  in  part  by  statute^  and  the  case  of  such  an  instru- 
ment being  in  part  void  at  common  law.  "  A  statute,"  it  has 
been  said  (A),  "  is  like  a  tyrant— where  he  comes  he  makes  all 
void ;  but  the  common  law  is  like  a  nursing  father — it  makes 
only  void  that  part  where  the  fault  is,  and  preserves  the  rest.'* 
And  it  has  been  laid  down  that  if  part  of  a  deed  or  condition  be 
contrary  to  a  statute,  the  remainder  (even,  it  seems  to  have  been 
considered,  though  it  be  distinct,)  shall  also  be  void  (A).    But 


(e)  Featherstone  v,  Hutchinson,  Cro. 
£liz.  199;  Bridge  v.  Cage,  Cro.  Jac. 
103 ;  Morris  v.  Chapman,  Sir  T.  Jones, 
24 ;  Scott  Y,  Gillmore,  8  Taunt.  226 ; 
per  Tindaly  C.  J.,  and  Bosanqoet,  J., 
in  Waite  v.  Jones,  1  fiing.  N.  C.  662, 
664;  1  Scott,  730;  affirmed  in  error, 
Jones  V.  WaUe,  7  Scott,  317;  5  Bing. 
N.  C.  341 ;  ante,  170 ;  per  Tindal,  C. 
J.,  in  Shackell  v.  Rosier,  2  Bing.  N.  C. 
646;  3  Scott,  74,  75;  Vin.  Ab.  Ac- 


tion.  Assumpsit,  Of  partial  weakness 
of  consideration,  ante,  60.  As  to 
part  of  a  contract  being  void  by  sta- 
tute of  frauds,  ante,  61,  305,  389. 

(/)  M' Allen  y.Churchill,  1 1  Moore, 
483. 

(g)  1  Saund.  66  a,  note  (1)  ;  infra, 
note  (A). 

(A)  Maleverer  v.  Redshaw,  1  Mod. 
35,  36 ;  Norton  v.  Simmes,  Hob.  14 ; 
Mosdel  y.  Middleton,  1  Ventr.  237 ; 
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this  distinction  cannot  be  supported ;  and  a  contract  is  void  in 
toto  if  a  part  of  it  is  illegal^  either  by  virtue  of  a  statute  or  at 
common  law  (i). 

There  are,  however,  instances  in  which  the  invalidity  of  part 
of  a  deed,  even  by  virtue  of  a  statute,  has  been  held  not  to 
destroy  the  whole  ;  and  the  remainder,  being  legal  and  distinct, 
and  capable  of  separation  from  the  illegal  provision,  has  been 
allowed  to  stand,  there  being  no  express  words  in  the  act  to  ren- 
der the  whole  void. 

Thus,  the  Mortmain  Act,  9  Geo.  II.  c.  36  (A),  makes  void  all 
gifts  or  grants,  &c.,  to  charitable  uses ;  yet  where  a  deed  con- 
tained several  limitations,  one  of  which  was  void,  as  being  to  a 
charitable  use,  the  court  held  that  the  statute  did  not  vitiate  the 
other  limitations,  although  included  in  the  same  deed  (/).  And 
it  was  decided  upon  the  property  tax  acts,  that  a  provision  (in 
violation  thereof)  in  a  deed,  that  the  tax  should  not  be  allowed 
or  deducted  from  payments  to  be  made,  did  not  affect  the  validity 
of  the  rest  of  the  instrument  (m).  And  although  a  bill  of  sale 
for  transferring  the  property  in  a  ship  by  way  of  mortgage  may 
be  void  as  such,  for  want  of  reciting  the  certificate  of  registry,  as 
required  by  the  26  Geo.  III.  c.  60,  s.  17  (n),  yet  the  mortgagor 
may  be  sued  upon  his  personal  covenant  contained  in  the  same 
instrument,  for  the  repayment  of  the  money  lent  (o).  And  the 
grant  of  a  rent  charge  on  a  benefice  may  be  void  as  regards  the 
charge ;  yet  a  personal  covenant,  even  in  the  same  deed  of  grant, 
to  pay  the  rent,  is  not  therefore  invalid  {p).    It  is  also  a  rule  of 

per  Lawrence,  J.,  Morgan  v.  Hone  Taunt.  3.59 ;  2  Marshall,  61. 
many  3  Taunt.  244,  245;    1  Saund.         {m)SeeRedshaw v. Balders^ 4Tz\iuL 

66  a,  n.  (1);  per  Wilmot,  C.  J.,  Col^  57,  105,  113,  553  ;  Howe  v.  Synge^ 

lins  y.  Blantemy  S  Wils.  351;  per  15  East,  440;  vide  1  Wms.  Saund. 

Lord  Ellenborough,  C.  J.,  Newman  v.  66  a,  note  {d), 
Neteman,  4  M.  &  Sel.  70.    And  see         (n)  See  the  present  ships'  registry 

per  Gibbs,  C.  J.,  Doe  y.  Pitcher ,  6  acts,  Chit.  &  Hulme's  Stats,  tit.  Ships, 

Taunt.  369  ;  Greenwood  v.  Bishop  of  3  &  4  Will.  4,  c.  55, 
London,  5  Taunt.   746,  per  Gibbs,         (o)  Kerrison  y.  Cok,  8  East,  231 ; 

C.  J.  cited  and  recognized  by  Tindal,  C.  J., 

(i)  Shackell  v.  Rosier,  3  Scott,  59,  in  Ferguson  v.  Norman,  5  Bing.N.iX 

74;  S  Bing.  N.  C.  646,  S.  C. ;  Waite  86 ;  6  Scott,  794,  S.C.;vide  Biddell 

V.  Jonetj  and  Jones  r.  Waite^  ante^  693,  y.  Leeder,  1  B.  &  C.  3$7 ;  2  O.  &  R. 


note  (e).  499,  S.  C. ;  Mortimer  y.  Heemimgy  4 

{k)  Construction  of  this  act,  Doe  y.  B.  &  C.  130 ;  6  D.  &  R.  176,  S.  C. 

Hau7^Aom,2B.&A1.96;8eealsoCbit  (p)  Mottysr.  Leake,  8  T.  R.411; 

Stat,  and  Chitty  &  Hulme's  Stats,  tit  recognized  by  Tindal,  (X  J.,  in  Fer- 

Charitable  Uses.    Co^holds  within  guson  v,  Norman^  ubi  a^a ;  Kerrittm 

it,  Doe  y.  WaterUm,  3  B.  &  Al.  149.  v.  Cole,  8  Eart,  831 ;    Gikkmu  ▼. 

(0  Doe  d.  ThoH^^son  v.  Pitcher,  6  Hooper,  2  B.  &  Ad.  734 ;  see  abo 
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law^  that  the  words  of  a  statute  are  not  to  be  construed  so  as  to 
extend  beyond  the  mischief  contemplated  by  the  act,  where  such 
construction  would  be  injurious  to  the  interest  of  third  persons (j'). 

It  seems  that  if  part  of  an  entire  parol  contract  be  void  for 
want  of  writing,  under  the  statute  of  frauds,  the  agreement  is 
void  in  toto  (r). 

A  contract  is  void  if  prohibited  by  a  statute,  though  the  statute 
only  inflicts  a  penalty ;  because  such  a  penalty  implies  a  prohi- 
bition. In  Bartlett  v.  Vimn'  («),  Holt^  C.  J.,  observed,  "  every 
contract  made  for  or  about  any  matter  or  thing  which  is  prohi- 
bited and  made  unlawful  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be  so,  but 
only  inflict  a  penalty  on  the  defaulter ;  became  a  penalty  implies 
a  prohibition^  though  there  are  no  prohibitory  words  in  the  sta- 
tute/^ And  this  dictum  has  been  cited  and  approved  of  in  seve- 
ral modern  cases  {t\  though  there  have  been  some  dicta  and 
decisions  to  the  contrary  (u). 

The  question  to  be  considered  is,  does  the  statute  prohibit  the 
contract  ?  Wherever  a  statute  has  in  view  the  protection  of  the 
public  health  or  morals,  or  the  prevention  of  fraud,  a  contract 
infringing  its  provisions  cannot  be  supported,  though  the  act 
merely  inflict  a  penalty,  and  do  not  expressly  prohibit  the  con- 
tract. As  in  Langton  v.  Hughes^  where  it  was  held  that  the 
price  of  drugs  supplied  to  a  brewer  to  be  mixed  with  beer  could 
not  be  recovered ;  Low  v.  Hodson,  in  which  the  plaintiff*  sought 
to  recover  the  price  of  bricks  under  the  statutable  size ;  Foster 
V.  Taylor,  where  butter  was  sold  in  firkins  not  branded  with  the 
maker's  and  seller's  names  ;  Little  v.  Poole,  where  coals  were 
delivered  without  a  vendor's  ticket ;  and  J\/son  v.  Thomas,  where 


Greenwood  v.  'Che  BUhop  of  London, 
5  Taunt.  727,  where  the  court  sepa- 
rated the  stmoniacal  part  of  the  trans- 
action from  that  part  of  a  conveyance 
which  was  legal,  and  allowed  the 
latter  to  prevail,  it  being  capable  of 
separation  from  the  invalid  portion. 
But  simony  is  a  common  law  as  well 
as  statutable  offence;  and  see  New^ 
man  v.  Newman,  4  M  ft  Sel.  66, 

(q)  Edwardt  v.  Dick,  4  B.  &  Al. 
216,  per  Holroyd,  J.;  tupra,  n.  (p). 
See  ao  instance  upon  the  13  Elix. 
c.  10,  8.  3,  and  upon  the  gaming  act, 
Edwardi  v.  Dkk. 


(r)^iifc,  61,305,386. 

($)  Bartlett  v.  Vinor,  Carth.  252. 

(0  See  ;>€r  Tindal,  C.  J..  De  Begnis 
V.  Armistead,  10  Bing.  107 ;  3  Moo.  & 
Sc.  516;  per  Parke,  B.,  in  Cope  v. 
Rowlands,  2  M.  &  W.  149 ;  FerguMon 
T.  Norman,  5  Bing.  N.  C.  86;  5  Scott, 
304. 

(ti)  Comyru  v.  Bager,  Cro.  £liz. 
485 ;  Gremare  v.  Le  Clerc  Bois  Valon, 
2  Camp.  144;  overruled  in  Cope  ▼. 
Rowlands,  2  M.  &  W.  159;  tee  post, 
697;  Johnson  v.  Hudson,  11  East, 
180;  ante,  420, 
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the  price  of  corn  sold  by  the  old  hohbett  measure  was  held  not 
recoverable^  and  which  we  have  already  fully  considered  (x) ; 
were  all  cases  in  which  the  contract  was  impliedly  not  expressly 
prohibited. 

So  a  pawnbroker^  who,  in  taking  pledges,  omits  to  pursue  the 
course  required  by  the  statute  39  &  40  Geo.  III.  c.  99,  8.  6, 
acquires  no  property  in  the  pledges,  and  cannot  maintain  a  lien 
on  them  (y). 

So  money  lent  to  game  with  at  an  illegal  game  {z\  or  to  be 
applied  in  payment  of  differences  on  illegal  stock-jobbing  trans- 
actions (a),  or  money  paid  in  furtherance  of  an  act  forbidden  by 
statute  (£),  cannot  be  recovered. 

So  where,  to  an  action  of  covenant  for  non-payment  of  rent, 
the  defendant  pleaded  that  the  indenture  was  made  between  the 
plaintiffs  and  defendant,  and  the  premises  were  demised  by  them 
to  him  for  the  express  purpose  of  being  used  for  and  applied  by 
the  defendant  for  the  purpose  of  drawing  oil  of  tar,  and  boiling 
oil  and  tar,  contrary  to  the  provisions  of  the  building  act,  25 
Geo.  III.  c.  77,  such  plea  was  held  good  (c). 

And  a  contract  to  carry  on  a  secret  partnership  as  pawn- 
brokers in  such  a  way  as  to  violate  the  statute  39  &40  Geo.  III. 
c.  99,  cannot  be  supported  {d). 

The  statute  39  Geo.  III.  c.  79,  s.  27,  provides  that  printers 
shall  affix  their  names  to  any  books  they  print;  and  that  if  they 
omit  so  to  do,  they  shall  forfeit  20Z.  for  each  copy.  The  court 
held  that  a  printer  who  has  neglected  to  affix  his  name  to  a  book 
cannot  recover  for  labour  and  materials  used  in  printing  it  (e). 
And  Mr.  Justice  Bayley  observed,  that  where  a  provision  is 
enacted  for  public  purposes,  he  thought  it  made  no  difference 
whether  the  thing  was  prohibited  absolutely,  or  only  under  a 
penalty.  Nor  can  the  proprietor  of  a  newspaper  recover  for  the 
non-performance  of  a  contract  for  printing  such  paper,  he  not 


(;r)  Ante,  4S9,  423.  (c)  The  Ga$  Light  and  Coke  Cam- 

(y)  Fergtuon  v.  Norman^  6  ScoU,  pan^  v.  Turner,  7  Scott,  779;  5  Bing. 

794;  5  Bing.  N.  C.  76,  S.  C. ;  but  see  >}.  C.  666,  S.  C. 

per  Tindal,  C.  J.,  id.  and  post.  (d)  Anmtrong  v.  Lewis,  S  C.  &  M. 

(g)  M'Kirtnell  v,  B4)binson,  3  M.  &  274 ;   Warner  v.  Armstrong,  3  M.  & 

W.  434.  Keene,  45. 

(a)  Cannon  v.   Bryce,  3  B.  &  A.  (e)  Bemk^  v.  Bignold,  5  B.  &  Aid. 

179.  335 ;  see  further  Stqthensy,  Robimom, 

(6)  De  Begnis  v.  Armistead,    10  S  C.  &  J.  209;  ante,  575. 
Bing.  107. 
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having  filed  the  requisite  affidavit  of  his  being  proprietor  (/). 
In  Drury  v.  Defontaine  {g\  the  court  remarked,  "It  has  been 
determined  that  the  holding  a  fair  on  a  Sunday  would  be  illegal, 
but  that  the  contract  would  not  be  void.  The  law  is  since 
changed,  and  if  any  act  is  forbidden  under  a  penalty,  a  contract 
to  do  it  is  now  held  void."  In  Cope  v.  Rowlands {h)  it  was 
held,  that  a  broker  cannot  maintain  an  action  for  work  and  la- 
bour and  commission  for  buying  and  selling  stock,  unless  duly 
licensed  by  the  mayor  and  aldermen  of  the  city  of  London,  pur- 
suant to  the  statutory  provisions  of  6  Anne,  c.  16.  Nor,  it  should 
seem,  can  a  surgeon  recover  for  surgery  and  medicines,  if  not 
admitted  pursuant  to  the  statute  3  Hen.  VIII.  c.  11,  s.  1;  though 
Lord  Ellenhorough  was  of  a  contrary  opinion  (z).  But  where  a 
prohibition  to  act  is  purely  municipal,  and  has  not  the  effect  of 
a  general  law,  it  is  otherwise.  In  JSx  parte  Dyster  (k),  which 
arose  in  bankruptcy  before  Lord  Eldon,  where  the  question  was, 
whether  a  broker  of  the  city  of  London  could  legally  act  as  a 
principal  in  the  sale  and  purchase  of  goods,  he  being  bound 
under  a  penalty  by  the  regulations  of  the  city  not  to  trade  as  a 
principal,  his  lordship  said,  "  the  first  point  of  objection  resolves 
itself  into  this,  whether  the  proposition,  that  a  broker  of  th6  city 
of  London  cannot  act  as  a  principal  be  founded  on  a  prohibition 
of  general  law,  or  a  mere  municipal  regulation  ?  If  on  the  former, 
it  is  quite  clear  that  a  court  of  justice  can  give  no  assistance  to 
the  enforcement  of  contracts  which  the  law  of  the  land  has  inter- 
dicted (/)." 

There  are,  however,  many  statutes,  the  object  of  which  is  to 
raise  a  revenue,  rendering  it  necessary  for  persons  dealing  in 
specified  goods  to  take  out  licenses  for  that  purpose,  and  in- 
flicting a  penalty  on  them  for  their  neglect  to  do  so.  In  these 
cases  there  is,  however,  no  intention  to  prohibit  a  contract  for 
the  sale  of  such  goods,  but  merely  by  inflicting  a  penalty  per- 
sonally on  the  seller  to  secure  the  receipt  of  the  revenue ;  and 


{/)  Houston  V.  Mills,  1  Moo.  &  upon  Gretnaire  v.  Le  Clerc  Bois  Vor 

Rob.  325 ;  and  see  Stephens  y.  Robin-  Ion,  2  Camp.  144;  ante,  551,  553. 

son,  2  C.  &  J.  S09 ;  3  Tyr.  280,  S.  C. ;  {k)  2  Rose*s  Bank.  Cases,  349;  see 

ante,  575.  observations  of  Parke,  B.,  on  this  case 

(g)  1  Taunt.  136.  in  Cope  v.  Rowlands,  2  M.  &  W.  159. 

(A)  Cope  Y.  Rowlands,  2  M.  &  W.  (/)  Vide  KembU  v.  Atkim,  Holt's 

149.  N.  P.  C.  435,  436 ;  Coates  v.  Hattonj 

(i)  See  per  Parke,  B.,  in  Cope  v.  3  Stark.  R.  61. 
Rowlands,  2  M .  &  W.  159,  observing 
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the  price  of  goods  sold  even  by  an  unlicensed  vendor  might 
therefore  be  recovered  (m). 

And  in  Ferguson  v.  Norman  (n)  TTindal,  C.  J.^  drew  a  distinc- 
tion between  the  neglect  to  perform  acts,  the  performance  of 
which  are  required  by  a  statute,  but  which  are  not  collateral  to 
the  contract,  but  are  to  precede  or  to  accompany  and  form  part 
of  it,  and  acts  which  are  collateral  and  distinct  from  and  wholly 
independent  of  the  contract  itself;  and  puts  the  following  in- 
stance :— ''  The  23d  section  of  the  S9  &  40  Geo.  IIL  c.  99, 
requires,  under  a  penalty  of  10/.,  that  the  pawnbroker's  names 
and  business  shall  be  painted  over  his  door ;  suppose  this  were 
altogether  omitted,  or  incorrectly  done,  the  party  would  be  liable 
for  the  penalty ;  but  it  could  scarcely  be  contended  that  all  con- 
tracts entered  into  by  him  as  a  pawnbroker  would  therefore  be 
avoided/'  Though  we  have  seen  a  neglect  to  comply  with  the 
requisites  of  that  act  in  efiecting  a  pledge  invalidates  the  con- 
tract, and  destroys  the  pawnbroker's  lien  (n)« 

If  the  contract  be  prohibited,  it  is  immaterial  whether  the  sta- 
tute which  makes  it  so  has  in  view  the  protection  of  the  revenue 
or  any  other  object  (o). 

When  perforfnance  excused  by  statute, — "  The  difference 
where  an  act  of  parliament  will  amount  to  a  repeal  of  a  covenant, 
and  where  not,  is  this — where  a  man  covenanted  not  to  do  t 
thing  which  it  was  lawful  for  him  to  do,  and  an  act  of  parliament 
comes  after  and  compels  him  to  do  it,  there  the  act  repeals  the 
covenant,  and  vice  versa  ;  but  where  a  man  covenants  not  to  do 
a  thing  which  was  unlawful  at  the  time  of  the  covenant,  and 
afterwards  an  act  makes  it  lawful,  the  act  does  not  repeal  the 
covenant  (/>)•''  Where  the  law  is  altered  by  statute  pending  an 
action,  the  law  as  it  existed  when  the  action  was  commenced 
must  decide  the  rights  of  the  parties,  unless  the  legislature  by 
the  language  used  show  a  clear  intention  to  vary  the  mutual  re- 
lation of  such  parties  (9). 

(m)  See  antCj  420,  and  cases  cited     37,  pi.  178,  186,  387,  188,  and  48, 
there ;  and  Fo9ter  v.  Taylor,  5  B.  &  "** 

Ad.  896. 


pi.  6 ;  and  see  Toutevg  v.  Hubbardj  3 
B.  &  P.  301 ;  Jaques  v.  Withy,  1  H. 


(n)  Ante,  696,  note  M,  Bla.  65  j  Barker  v.  Hodgwn,  3  M.  & 

(o)  Cope  V.  Rowlandi,  2  M.  &  W.  Sel.  270. 

153, 157.  (g)  Hitchcock  v.  Way,  2  Ne?.  &  P 

(/))  Per  Holt,  C.  J.,  Brewster  v.  Kit-  72 ;  6  Ad.  &  E.  943. 
chin,  1  Lord  Rayna.  321,  citing  Dyer, 
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11.  Usury  (r). 

It  was  enacted  by  the  statute  12  Anne^  c.  16,  s.  2,  ''  that  no 
person,  upon  any  contract,  shall  take,  directly  or  indirectly,  for 
loan  of  any  monies,  wares,  merchandizes,  or  other  commodities 
whatever  («),  above  the  value  of  5/.  for  the  forbearance  of  100/. 
per  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  shorter  time ;"  and  '*  that  all  bonds,  contracts,  and 
assurances  whatsoever,  made  for  payment  of  any  principal,  or 
money  to  be  lent,  or  covenanted  to  be  performed,  upon  or  for 
any  usury,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  51.  in  the  hundred  as  aforesaid,  shall  be 
utterly  void(0*  And  that  all  and  every  person  or  persons 
whatsoever  who  should  upon  any  contract  take,  accept  and  re- 
ceive, by  way  or  means  of  any  corrupt  bargain,  loan,  exchange, 
chevizance,  shift  or  interest,  of  any  wares,  merchandizes,  or 
other  thing  or  things  whatsoever,  or  by  any  deceitful  way  or 
means,  or  by  any  covin,  engine  or  deceitful  conveyance,  for  the 
forbearing  or  giving  day  of  payment  for  one  whole  year,  of  and 
for  their  money  or  other  thing,  above  the  sum  of  5/.  for  the  for- 
bearing of  100/.  for  a  year,  and  so  after  that  rate  for  a  greater 
or  lesser  sum,  or  for  a  longer  or  shorter  term,  should  forfeit  and 
lose  for  every  such  offence  the  treble  value  of  the  monies,  wares, 
merchandizes,  and  other  things  so  lent,  bargained,  exchanged  or 
shifted." 

By  3  &  4  Will.  IV.  c.  98,  s.  7,  bills  and  promissory  notes 
made  payable  at  or  within  three  months  (u)  after  the  date  thereof 
or  not  having  more  than  three  months  to  run,  are  exempted  from 
the  operation  of  the  usury  laws.  And  by  the  7  Will.  IV.  & 
1  Vict.  c.  80,  this  exemption  was  extended  to  bills  and  notes 
payable  at  or  within  twelve  months  (u),  or  not  having  more  than 
twelve  months  to  run.  And  now  by  the  statute  52  &  3  Vict, 
c.  37  (v),  intituled, ''  An  Act  to  amend  and  extend  until  the  1st  day 
of  January,  1842,  the  Provisions  of  an  Act  of  the  First  Year  of 
her  present  Majesty  for  exempting  certain  Bills  of  Exchange 


(r)  See  R.  B.  Comyn's,  Ord's  and 
Plowden's  Treatises  on  Usury. 

(«)  The  statute  applies  to  loans  of 
money* t  vxfrth  (as  stock),  as  well  as 
money ;  Parker  y.  RamMboitom,  3  B. 
&  C.  270;  5  D.  &  R.  151,  S.  C. 

(i)  Policy  and  object  of  this  enact- 
ment, tee  per  Lord  Redesdale,  C, 


Drew  V.  Power,  1  Sch.  8s  Lef.  194, 
105 ;  per  Best,  C.  J.,  Anonymomj  3 
Bing.  196;  History  of  Usury,  Loyd 
y.  William,  3  Wils.  259 ;  see  2  Bla. 
C.  457,  note  (25),  Chitty's  ed. 

ftt)  Calendar  months. 
v)  Continued  by  3  &  4  Vict  c.  83 
until  the  1st  January,  1843. 
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and  Promissory  Notes  from  the  operation  of  the  Laws  relating 
to  Usury/'  it  is  enacted,  "  that  from  and  after  the  passing  of  this 
act  [i.  e.  29th  July,  a.  d.  1839]  no  bill  of  exchange  or  promis- 
sory note  made  payable  at  or  within  twelve  months  after  the 
date  thereof,  or  not  having  more  than  twelve  months  to  run,  nor 
any  contract  for  the  loan  or  forbearance  of  money  above  the  sum 
of  10/.  sterling y  shall,  by  reason  of  any  interest  taken  thereon, 
or  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow 
interest  in  discounting,  negociating  or  transferring  any  such  bill 
of  exchange  or  promissory  note,  be  void,  nor  shall  the  liability 
of  any  party  to  any  such  {x)  bill  of  exchange  or  promissory  note, 
nor  the  liability  of  any  person  borrowing  any  sum  of  money  as 
aforesaid,  be  affected  by  reason  of  any  statute  or  law  in  force  for 
the  prevention  of  usury ;  nor  shall  any  person  or  persons,  or 
body  corporate,  drawing,  accepting,  indorsing  or  signing  aoj 
such  bill  or  note,  or  lending  or  advancing  or  forbearing  any 
money  as  aforesaid,  or  taking  more  than  the  present  rate  of  legal 
interest  in  Great  Britain  and  Ireland  respectively,  for  the  loan 
or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penalty 
or  forfeiture,  any  thing  in  any  law  or  statute  relating  to  usury  or 
any  other  law  whatsoever  in  force  in  any  part  of  the  United 
Kingdom  to  the  contrary  notwithstanding.  Provided  always 
that  nothing  herein  contained  shall  extend  to  the  loan  or  for- 
bearance of  any  money  upon  security  of  any  lands,  tenements,  or 
hereditamentSy  or  any  estate  or  interest  therein.** 

Section  2  provides  and  enacts  "  that  nothing  in  this  act  con- 
tained shall  be  construed  to  enable  any  person  or  persons  to 
claim  in  any  court  of  law  or  equity  more  than  5/.  per  cent,  inte- 
rest on  any  account,  or  on  any  contract  or  engagement,  notwith- 
standing they  may  be  relieved  from  the  penalties  against  usury^ 
unless  it  shall  appear  to  the  court  that  any  different  rate  of  inte- 
rest was  agreed  to  between  the  parties." 

Section  3  provides,  "  that  nothing  herein  contained  shall  ex- 
tend or  be  construed  to  extend  to  repeal  or  aflect  any  statute 
relating  to  pawnbrokers ;  but  that  all  laws  touching  and  con- 
cerning pawnbrokers  shall  remain  in  full  force  and  effect  to  all 
intents  and  purposes  whatsoever  as  if  this  act  had  not  been 
passed.*' 

(x)  This  word  was  not  in  the  3  &  4     be  implied ;  see  Vallance  v.  Siddel,^ 
Will.  4,  c.  98,  s.  7,  but  semble  was  to     N.  &  P.  78;  6  Ad.  &  E.  932,  S.C 
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These  statutes  effect  a  considerable  alteration  in  the  usury 
laws :  it  will  be  observed  that  by  the  last  act  all  contracts  for 
loans  and  the  forbearance  of  money  above  the  sum  of  lOL  are 
valid,  though  more  than  5L  per  cent,  be  secured  thereby,  except 
where  the  loan  or  forbearance  is  on  the  security  of  real  pro- 
perty. The  sum  of  lOZ.  is  fixed  as  the  minimum,  in  order  to 
protect  the  trade  of  pawnbrokers,  which  might  otherwise  be  in- 
fringed upon  by  contracts  for  the  loan  of  sums  of  money  under 
10/.  at  a  greater  rate  of  interest  than  5/.  per  cent,  on  the  pledge 
or  security  of  goods. 

It  has  been  decided  that  a  promissory  note  payable  on  de- 
mand is  a  note  payable  within  twelve  months  from  the  date 
thereof  (y). 

It  was  held  on  the  3  &  4  Will.  IV.  c.  98,  that  a  loan  of  money 
at  more  than  51.  per  cent,  interest,  on  the  security  of  the  deposit 
of  a  lease  and  a  warrant  of  attorney,  with  the  addition  of  a  promis- 
sory note  as  a  further  security,  was  not  protected  (z).  But  where 
a  bill  had  been  discounted  at  a  greater  rate  of  discount  than  5/. 
per  cent.,  and  was  overdue  and  unpaid,  a  warrant  of  attorney 
subsequently  given  to  secure  the  amount  of  the  bill,  was  held 
not  to  render  the  transaction  usurious  (a). 

So  a  contract  for  discount  of  bills  of  exchange  is  not  usurious 
by  reason  of  the  lender  or  discounter  having  at  the  time  colla- 
teral securities  in  his  hands  for  the  payment  of  any  monies  that 
might  become  due  (&). 

It  seems  immaterial  whether  the  bill  or  note  was  in  existence 
at  the  time  of  the  loan,  and  such  loan  was  by  way  of  discount  on 
the  security  of  the  bill,  or  whether  the  note  be  subsequently 
given  to  secure  the  principal  and  interest  already  advanced  and 
due ;  or  if  the  loan  be  upon  a  bill  not  having  more  than  the 
specified  period  to  run,  that  it  has  been  agreed  that  such  bill 
shall  from  time  to  time  be  renewed  (c). 

In  Holt  V.  Miers  (c),  which  was  decided  before  the  passing  of 
the  2  8c  3  Vict.  c.  37,  it  appeared  that  A.  agreed  with  B.  to  lend 

(y)  Vallance  v.  Siddel,  2  Nev.  &  Tindal,  C.  J.,  in  Berringian  v.  Collitf 

P.  78;  6  Ad.  &  E.  982,  S.C.  5  Bing.  N.  C.   337;    7  Scott,  310, 

(0  Berrington  v.  CoUis,  5  Bing.  N.  S.  C. 

C.  33S ;  7  Scott,  302,  S.  C.  (c)  Holt  v.  Mien,  5  M.  &  W.  168; 

(a)  Connop  ▼.  Meakt,  2  Ad.  &  £.  King  v.  Braddon,  S  P.  &  Dav.  546 ; 

S26 ;  4  Nev.  &  Man.  303.  but  see  Re  Poynton,  Ex  parte  Terre- 

(6)  Ex  parte  Knight,  in  re  Paumaly  west,  3  Jurist,  994. 
1   Deacon,  459,  observed  upon  by 
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him  SOOl.  at  the  rate  of  Is.  in  the  pound  per  month  (60L  per 
cent,  per  annum%  to  be  secured  as  follows — viz.  whenever  any 
portion  of  the  money  should  be  advanced,  the  borrower  was  to 
give  a  promissory  note  payable  one  month  after  date,  to  be  re- 
newed as  often  as  it  should  fall  due,  and  for  each  renewal  U,  in 
the  pound  was  to  be  paid  by  way  of  discount ;  and  it  was  held 
that  the  promissory  notes  so  given  were  within  the  protection  of 
the  3  &  4  Will.  IV.  c.  98,  s.  7,  and  7  Will.  IV.  &  1  Vict.  c.80. 

As,  however,  notwithstanding  these  modern  statutes,  many 
contracts  must  necessarily  be  vitiated  by  usury,  we  will  consider 
some  general  points  relating  to  that  ofience. 

There  must  be  a  loan,  S/*c, — To  constitute  usury,  there  must 
either  be  an  existing  debt,  or  a  direct  loan,  and  an  agreement  to 
pay  more  than  legal  interest  for  the  forbearance  of  the  debt  or 
loan,  or  some  device  contrived  for  the  purpose  of  evading  or  con- 
cealing the  appearance  of  a  loan  and  forbearance,  when  in  truth 
it  was  such  (d).  For  instance,  the  acceptor  of  a  bill,  dated  4th 
Julyy  and  due  7th  September^  who  takes  a  premium  of  6d.  in  the 
pound  from  the  indorsee  and  holder,  for  payment  of  the  bill  on 
the  20th  Avgtist,  before  it  was  due,  is  not  guilty  of  usury;  this 
being  a  mere  anticipation  of  the  payment  of  a  debt  by  the  partji 
before  the  time  when,  by  law,  he  could  be  called  upon  for  it  (e). 
Nor  will  the  band  fide  purchase  of  a  bill  of  exchange  constitute 
usury,  although  a  profit  exceeding  5/.  per  cent,  be  obtained  from 
the  transaction  (/).  So  an  agreement,  that  London  bankers 
should  accept  and  pay  bills  of  exchange  drawn  in  the  countryi 
for  a  commission  of  5s.  per  cent.>  being  furnished  with  funds  to 
pay  the  bills  before  they  became  due,  is  not  usurious,  no  loan 
being  contemplated  (g).  And  where  a  customer  applied  to  bis 
bankers  to  lend  him  4000/.  at  5/.  per  cent.,  which  the  bankers 
agreed  to ;  he  then  asked  the  bankers  what  balance  he  was  ex- 
pected to  keep  with  them,  they  answered,  he  could  not  keep  less 
than  1000/. ;  upon  which  the  customer  said,  ^  Very  well,  they 
might  leave  it  to  him,'*  and  the  customer  paid  into  and  drew  out 
from  the  banking-house  in  one  year  various  sums,  amounting  to 

(d)  layd  ▼.  WUlwms,  3  Wils.SSl;  Rex  v.  Ridge,  4  Price,  56;  BeeUr. 
Barclay  v.  Wabnsley,  4  East,  57 ;  Bidgood,  7  B.  &  C.  453.  More  than 
GUpitt  y.  Enderby^  5  B.  &  Al.  963;  5L  per  cent,  may  be  taken  forgvorvn* 
1  Dowl.  &  H.  570.  teemg  a  bUl ;  Xw  v.  Cm,  1  Taunt. 

(e)  Barclay  v.  Walmdey,  4  East,  511. 

55.  (g)  MasUman  v.  Cowrie,  3  Camp. 

(/)  Erp.  Lee,  1  P.  Wms.  728;     488. 
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108,000/.  It  was  held  that,  under  the  circumstances,  the  loan 
was  not  usurious  (A).  And  a  remittance  by  an  agent,  to  whom 
goods  are  consigned,  of  the  probable  amount  of  the  proceeds  of 
the  goods,  by  anticipation,  to  his  principal,  seems  not  to  amount 
to  a  loan,  so  as  to  render  a  charge  of  6/.  per  cent,  on  such 
remittance  usurious  (i).  And  the  advance  of  money  by  a  benefit 
society  to  one  of  its  members  does  not  amount  to  a  loan,  but  is 
merely  a  dealing  with  the  funds  of  the  partnership  (£).  But 
where  J.  employs  B.  as  a  calico-printer,  and,  before  the  accounts 
for  printing  become  due,  from  time  to  time  advances  him  various 
sums  of  money,  charging  him,  beside  interest,  with  1/.  10^.  per 
cent,  as  a  trade  premium,  which  it  was  customary  for  persons  in 
the  same  trade  to  take  under  the  like  circumstances*  A,  was 
also  in  the  habit  of  paying  debts  owing  by  J3.  to  other  persons 
before  they  became  due,  when  A*  deducted  the  usual  discount, 
but  charged  B.  with  the  full  amount  of  the  debt,  besides  interest 
and  the  trade  premium  above  mentioned.  It  seems  to  have  been 
considered  that  both  of  these  modes  of  dealing  were  usurious  (2). 
Also  an  cyreement  for  usurious  interest. — It  is  also  necessary 
that  there  be  an  agreement  for  usurious  interest ;  for  if  it  be  re- 
served by  mistake,  as  upon  an  accidental  miscalculation  of  figures, 
the  contract  is  not,  it  seems,  thereby  avoided  (m).  However,  if 
the  agreement  be  clearly  usurious,  it  is  void,  though  the  parties 
did  not  intend  it  to  be  so,  and  were  ignorant  that  such  was  the 
legal  efiect  of  their  contract  (n).  It  was  observed  by  Lord  Ten-^ 
terdeuy  C.  J.,  in  Beete  v.  Bidgood(p),  that  the  court  would  look, 
not  at  the  form  and  words,  but  at  the  substance  of  the  trans- 
action ;  and  that  as  on  the  one  hand  they  would  not  pay  attention 
to  the  words  of  the  contract,  if  the  substance  of  it  went  to  defeat 
the  provisions  of  the  statute  of  Anne ;  so,  on  the  other  hand, 
they  would  not  rely  upon  the  words,  so  as  to  defeat  the  contract^ 
if  in  substance  the  transaction  were  legal. 


(A)  Ex  parte  Patrick,  3  Dea.  & 
Chitty,  638. 

(i)  Harvey  v.  Archbold,  3  B.  &  C. 
626,  631 ;  5  D.  &  R.  500,  539,  S.  C. 

(k)  Silver  v.  Barnes,  6  Btng.  N.  C. 
108. 

(/)  Ex  parte  Millington,  3  Dea.  8c 
ChiUy,  298. 

(m)  Nevison  v.  Whitlet/,  Cro.  Car. 
501 ;  Glatfurd  ▼.  Laing,  1  Camp. 
149;   Moore,  752;  1  Hawk.  P.  C. 


247,  8. 17 ;  lArtfd  V.  William^  3  Wils. 
261.  See  per  C.J.,  Hammetv,  Yea, 
1  B.&P.  151, 154;  Hart  v.  Gumeli, 
Peak,  Add.  C.  177,  179. 

(n)  Mnrsh  v.  Martindale,  3  B.  & 
P.  159,  161 ;  Barnard  v.  Young,  17 
Ves.  44 ;  Enderby  ▼.  Gilpin,  5  Moore, 
588;  Solarte  v.  Melville,  7  B.  &  C. 
430 ;  1  Man.  &  R.  19. 

(o)  Beete  ▼.  Bidgood,  7  B.  &C.  458; 
1  Man.  &  R.  143. 
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Of  a  loan  on  a  risk,  ftc. — No  contract  is  usurious,  although 
more  than  5Z.  per  cent,  be  thereby  reserved  on  the  loan  of  money, 
if  the  principal  and  interest  be,  by  the  legal  effect  and  terms  of 
the  agreement,  bond  fide  (p)  in  jeopardy ;  and  the  lender,  on 
a  specified  contingency,  run  the  risk,  though  remote,  of  losing 
both,  or  the  interest  only(y).  Thus,  the  bond  fide  purchase  of  an 
annuity  or  a  rent-charge,  on  the  most  exorbitant  terms,  does  not 
constitute  usury  (r),  though  it  is  otherwise  if  the  transaction 
amount  to  a  loan  {s) ;  it  is  a  question  of  fact  for  a  jury  whether 
a  particular  transaction  is  usurious,  and  on  demurrer  to  a  decla- 
ration framed  on  a  contract  which  is  in  terms  a  purchase  of  an 
annuity  of  20L  for  60  years,  for  the  price  of  200L,  the  court  will 
not  infer  usury  (t). 

In  one  case  (u)  the  court  held,  that  an  annuity  for  four  lives, 
or  the  life  of  the  survivor,  with  a  covenant  that  the  grantee 
should  insure  the  principal  sum  within  thirty  days  after  the  ex- 
piration of  the  third  life,  is  not  usurious,  there  being  no  loan ; 
and  there  being  a  risk,  viz.,  that  the  third  and  fourth  lives  might 
drop  together;  also  that  the  insurance,  when  effected,  might 
become  vacated  by  some  slight  departure  from  the  conditions, 
&c.  So  where  A,,  at  jB.'s  request,  advanced  him  200L,  and 
took  his  warrant  of  attorney  for  payment  as  follows : — 100/.  at 
Christmas,  1829,  if  both  should  be  then  living;  100/.  at  Christ- 
mas,  1830,  if  both  should  be  then  living ;  and  100/.  at  Christmas, 
1831,  on  the  same  condition;  on  a  motion  to  set  aside  a  judg- 
ment on  the  warrant  of  attorney,  the  court  said  they  could  not 
interfere ;  that  there  was  a  risk  of  the  principal ;  and  that  the 
contingency  was  if  either  of  the  parties  happened  to  die  (x).  So 
where  the  lender  substantially  becomes  a  partner  with  the  bor- 
rower, and  responsible  as  such  to  the  creditors  of  the  firm,  the 
contract  for  the  loan  and  partnership  is  good,  although  it  be  sti- 
pulated that,  from  the  profits,  or  otherwise  interest  beyond  SL 


(p)  Richards  v.  Broum,  Cowp.  770. 

{q)  Sharpley  v.  Hurrel,  Cro.  Jac. 
208,  508;  2  Hawk.  bk.  1,  c.  82,  s.  ^4 
to  28 ;  Mone  v.  Wilson,  4  T.  R.  356; 
Doe  v.  Chambers,  4  Camp.  4;  White 
V.  Wright,  3  B.  &  C.  277;  5  D.  &  R. 
116,  S.C.     Seepo«^705. 

(r)  Marsh  v.  MartindaU,  3  B.  & 
Pul.  159. 

(s)  Chillingworih  v.  Chillingworth, 
1  Jurist,  304. 


(0  Ferguson  ▼.  Sprang,  1  Ad.  &  E. 
576;  3  Nev.  &M.  665,  S.C. 

(tt)  In  the  Matter  of  Marsh,  4  M. 
&  P.  793;  7  Bing.  1*50,  S.C;  Hol- 
land V.  Pelham,  I  C.  &  J .  575,  S.  P. 

(j)  Flifiht  V.  Chaplin,  2  B.  &  A<J. 
112.  By  the  French  law  an  annuity 
may  be  granted  at  any  rate  on  which 
it  may  please  the  contracting  parties 
to  fix;  Code  Civil,  Bk.  iii.  Tit  1S| 
Art  1976. 
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per  cent,  on  the  sum  advanced,  and  to  be  brought  into  the  busi- 
ness, shall  be  paid  to  him  (y).  But  if  a  partnership  be  not  con- 
templated, and  the  borrower  give  a  bond  for  the  principal  and 
interest,  at  oL  per  cent.,  and  also  covenant  to  pay  to  the  lender 
a  certain  portion  of  the  profits  of  a  trade  carried  on  by  him  in 
partnership  with  another  person,  this  is  a  usurious  contract,  and 
the  obligee  cannot  recover  on  the  bond(z).  And  whenever^  the 
legal  operation  of  the  contract  is  such  that  the  principal  is  se- 
cured thereby,  and  payable  in  any  events  and  yet  more  than  5/. 
per  cent,  may  be  gained  by  the  terms  of  the  contract,  it  is  usu- 
rious (a) ;  and  the  contingency  of  the  solvency  of  the  borrower  is 
not  a  sufficient  risk  to  take  a  case  out  of  the  statute  (ft). 

Though  more  than  legal  interest  be  reserved  upon  a  contract 
for  the  loan  of  money,  yet  if  it  be  part  of  the  agreement  that  the 
borrower  may  discharge  himself  from  payment  of  any  interest  at 
all,  by  the  repayment  of  the  principal  on  a  certain  day,  the  case 
it  appears  does  not  fall  within  the  statute  (c). 

If  A,  be  indebted  to  B.  in  80/.,  and  give  a  promissory  note  for 
87/.  3«.,  payable  by  four  quarterly  instalments  (being  the  amount 
of  principal  and  interest  to  the  time  of  the  last  instalment),  and 
it  be  provided,  that  in  case  default  be  made  in  payment  of  any 
one  instalment,  the  whole  sum  shall  immediately  become  pay-^ 
able ;  A.  is  entitled  to  recover  the  whole  of  such  sum,  on  default 
being  made  in  the  payment  of  the  first  instalment,  as  it  was  a 
stipulation  between  the  parties  in  the  nature  of  a  penalty^  and 
not  a  contract  for  usury  (</). 

Loan  of  stock. — Although  it  seems  not  to  be  sufficient  that  the 
interest  only  is  hazarded  (e),  yet  the  loan  of  money  produced  by 
the  sale  of  stock,  on  an  agreement  that  the  borrower  shall  replace 
that  stock  on  a  certain  day,  or  repay  the  money  on  a  subsequent 
day,  with  such  interest  in  the  meantime  as  the  stock  itself  would 
have  produced,  is  not  usurious,  though  the  interest  thus  obtained 


(y)  Morisset  ▼.  King,  Burr.  891; 
Hoare  v.  DaweSf  1  Doug.  372;  En- 
derby  v,  Gilpm,  5  Moore,  571;  Gil- 
pin ▼.  Enderby,  6  B.  &  Al.  954. 

{x)  Mone  v.  Wilson,  4  T.  R.  353. 
Observed  upon  in  Enderby  v.  Gilpin, 
5  Moore,  571 ;  ante,  233. 

(a)   Morse  v.  Wilson,  4  T.  R.  .*J56. 

(6)  Id. ;  Doe  v.  Chambers,  4  Camp. 
4;  Ferguson  v.  Sprang  or  Springs  3 
Nev.  &  Man.  e65\  1  Ad.  &  £.  576, 


S.C. 

(c)  3  Hawli.  bk.  1,  c.  89,  s.  3;  Ro^ 
berts  V.  Trenayne,  Cro.  Jac.  509; 
Floyery,  Edwards,  Cowp.  113,  115; 
Morisset  v.  King,  2  Burr.  891. 

(d)  Wells  V.  Girling,  4  Moore,  R. 
78  ;  1  B.  &  Bing.  447,  S.  C. 

(e)  Roberts  v.  Trennifnc,  Cro.  .Tac. 
508;  2  Hawk.  c.  82,  s.'29;  The  Earl 
of  Chesterjield  v.  Jonsen,  1  Atk.  350, 
341. 
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happen  to  exceed  6/.  per  cent. ;  unless  the  transaction  be  colour- 
able,  and  a  mere  device  to  obtain  more  than  legal  interest  (/). 
But  a  contract  that  stock  shall  be  taken  on  loan^  at  a  stipulated 
sum,  being  more  than  the  market  price,  at  5/.  per  cent,  interest, 
is  usurious  (g).  A  party  may  lawfully  lend  stock,  as  stock,  to  be 
replaced,  or  he  may  lend  the  produce  of  it  as  money,  or  he  may 
give  the  borrower  the  option  to  repay  it,  either  in  the  one  way 
or  the  other ;  but  he  cannot  legally  reserve  to  himself  a  right  to 
determine  in  future  which  it  shall  be.  It  is  not  illegal  to  reserve 
the  dividends,  by  way  of  interest  for  stock  lent,  although  this 
may  amount  to  more  than  51,  per  cent,  an  the  produce  of  it :  for 
the  price  of  stock  may  fall,  and  then  the  borrower  would  be  a 
gainer ;  but  the  option  must  be  made  at  the  time  of  the  loan. 
Therefore  the  lender  of  stock  cannot  reserve  to  himself  the  divi- 
dends by  way  of  interest,  and  the  option  of  deciding,  at  a  future 
day,  whether  he  would  have  the  stock  replaced,  or  the  sum  pro- 
duced by  the  sale  of  it  repaid  to  him  in  money,  with  5L  per  cent. 
interest  (A). 

The  tisurums  interest  must  be  reserved  at  the  ttme  of  the 
agreement. — It  is  also  a  clear  principle  that  to  defeat  a  debt  or 
agreement  on  the  ground  of  usury,  the  contract  must  have  been 
usurious  at  the  time  the  debt  or  demand  was  created  thereby ; 
for  if  a  demand  do  not  originate  in,  or  accrue  from,  an  usurious 
bargain,  no  subsequent  reservation  of  illegal  interest,  or  posterior 
arrangement  for  a  usurious  security,  will  taint  or  invalidate  the 
original  claim  (i);  although  the  penalty  will  be  incurred  by 
taking  usurious  interest  on  such  agreement.  And  it  has  been 
held,  that  if  a  bond  be  given  for  principal  and  legal  interest,  the 
mere  proof  that  usurious  interest  was  subsequently  taken,  will 
not  estabhsh  an  original  agreement  for  usury  (k).  But  if  at  the 
time  of  a  loan  a  note  be  taken  as  a  security  for  principal  and 
usurious  interest,  it  will  be  inferred  that  the  money  was  lent  on 
usurious  terms  (/). 

Of  a  new  substituted  agreement  or  security. — On  the  other 


(y)  Tatey.  Wellingt,  3T.  R.  531 ;  1  Saund.  395,  n.  1;  Parr  v.  EluMm, 

Maddock  v.  Rumball^  8  East,  304;  1   East,  92;  Phiilipt  v.  Cockayne^  3 

Boldero  Y.  Jackson^  11  id,  619,  Camp.  119;  Parker  v.   Ranuootiomi 

(g)  Id.;  Parker  v.  RamsboUom,  3  S  B.&  C.  257,  270;  5  D.  &  R.  138, 

B.  &  C.  257;  5  D.  &  llyl.  138,  S.  C.  151,  S.  C. 

(A)  White  V.   Wright,  3  B.  &  C.  (A:)  FumsU  v.   Brooket,  2  C.  &  P. 

273 ;  5  Dow.  &  Ryl.  110,  S.  C.  318. 

(t)  Tate  V.  Wellingtf  3  T.  R.  539;  {I)  Scott  v.  Nicholl,  4  Doug.  318. 
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band^  after  usurious  securities  given  for  a  loan  have  been  de- 
stroyed by  mutual  consent,  a  promise  by  the  borrower  to  repay 
the  principal,  and  legal  interest,  is  founded  on  a  sufficient  con- 
sideration, and  is  binding  (m).  And  the  substitution  of  a  bond^ 
securing  principal  and  legal  interest  for  a  bond  agreed  to  be  can- 
celled, and  whereby  illegal  interest  was  made  payable,  is  valid  (n). 
And  it  was  held,  even  before  the  58  Geo.  III.  c.  98,  that  if  A,, 
for  an  usurious  consideration,  give  his  promissory  note  to  B.,  who 
transfers  it  to  C.  for  a  valuable  consideration,  without  notice  of 
the  usury,  and  afterwards  A.  give  a  bond  to  C.  for  the  amount, 
the  bond  is  good  (o). 

The  general  rule,  however,  is,  that  if  parties  enter  into  an  usu- 
rious agreement,  any  remote  security  for  any  part  of  the  illegal 
interest,  or  to  enforce  the  tainted  contract,  with  a  distinct  and 
valid  debt,  cannot  be  enforced ;  there  being  no  express  agree- 
ment to  expunge  the  original  bad  part  of  the  debt,  or  forego  the 
excess  of  interest ;  although  such  new  security  be  founded  on  a 
new  settlement  of  accounts  (p).  And  a  new  promise  to  pay  the 
principal  originally  lent  on  an  usurious  agreement,  is  not  binding, 
unless  all  payments,  beyond  legal  interest,  are  repaid  or  de- 
ducted (9). 

A.  being  indebted  to  the  plaintiff  in  90/.  and  20/.  upon  legal 
consideration,  and  in  a  larger  sum  on  usurious  loans,  in  con- 
sideration of  the  plaintiff  advancing  him  150/.  more  on  legal 
interest,  procured  him  the  defendant's  acceptances  for  100/., 
100/.,  and  60/.,  for  securing  the  whole  balance  due  from  A.  to 
the  plaintiff.  It  was  held,  that  these  bills  were  tainted  by  the 
usurious  transactions,  and  could  not  be  enforced  against  the  de- 
fendant, the  acceptor,  even  to  the  extent  of  the  debts  untainted 
by  usury  (r). 

So  where  a  bankrupt,  after  he  obtained  his  certificate,  pro- 
mised to  pay  a  creditor  the  balance  of  an  usurious  debt,  on  con- 

(»i)  Barnes  v.  Herf/e^,  2  Taunt.  184;  able  contract  for  the  sale  and  re-pur- 

antCy  48.  chase  of  goods,  to  hide  an  usurious 

(n)  Wright  v.  Wheeler,  Peak.  Add.  transactioQi  conveys  no   properly  in 

C.  175;  1  Camp.  165,  note,  S.  C.  the  goods,  and  the  seller  may  recover 

(o)  Cuthbert  v.  Haley,  8T.  R.  390;  them  in  trover  without  deducting  the 

George  v.  Stanley y  4  Taunt.  683.   See  money  he  really  received ;  Hargreaves 

Chapman  v.  Black,  2  B.  &  Al.  588.  v.  Hutchinson,  2  Ad.  &  E.  12.     Sem- 

{p)  Tate  V.  WelUngs,  3  T.  R.  531  ;  hle^  overruling  Filzroy  v.  Gwillim,  1 

Freston  v.  Jackson,  2  Stnrk.  R.  237;  Term  R.  153,  contra. 
Chapman  v.  Black,  2  B.  &  Al.  588.  (r)  Harrison  v.   Hannel,  5  Tuunt» 

(y)    Wicku  V.  Gogerley,  Uy.  &  M.  7^0. 
123;  1  C.  &  P.  396,  S.C.    A  colour- 

z  z  2 
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dition  that  he  would  advance  him  another  sum^  and  then  gave 
the  creditor  security  for  the  gross  amount  of  the  former  balance 
and  the  new  loan^  the  security  would  seem  to  be  infected  by  the 
usurious  taint  of  the  first  transaction  (s). 

Bond  fide  holder  of  usurious  bilL — Under  the  stat.  12  Anne, 
stat.  2,  c.  16,  bills  or  notes  founded  on  an  usurious  consideration 
were  void,  even  in  the  hands  of  a  bond  fide  holder  (t).  But  by 
the  statute  58  Geo.  III.  c.  93  (u),  reciting  that  to  be  the  law, 
and  that  in  the  course  of  mercantile  transactions  negociable  secu- 
rities often  passed  into  the  hands  of  persons  who  had  discounted 
the  same  without  any  knowledge  of  the  original  consideration, 
for  which  the  same  were  given,  and  that  the  avoidance  of  such 
securities  in  the  hands  of  such  bond  fide  indorsees,  without  notice, 
was  attended  with  great  hardship  and  injustice,  it  was  enacted, 
that  "  no  bill  of  exchange  or  promissory  note  shall,  though  it 
may  have  been  given  for  an  usurious  consideration,  or  upon  a 
usurious  contract,  be  void  in  the  hands  of  an  indorsee  for  valu- 
able  consideration^  unless  such  indorsee  had,  at  the  time  of  </w- 
counting  or  paying  such  consideration  for  the  same,  actual  notice 
that  such  bill  or  note  had  been  originally  tainted  with  usury.'* 

The  operation  of  this  latter  statute  was,  that  if  in  an  action  on 
a  bill  or  note,  the  defendant  succeeded  in  establishing  that  it  was 
founded  on  an  usurious  contract  or  consideration,  the  plaintiff 
was  bound  to  prove  that  he  gave  value  for  it,  and  then  the  de- 
fendant must  have  shown  that  the  plaintiff  nevertheless  had  notice 
of  the  usury  at  the  time  he  took  the  security  {x).  The  act,  how- 
ever, though  evidently  intended  to  repeal  so  much  of  the  IS 
Anne,  c.  16  as  rendered  bills  and  notes  given  for  an  usurious 
consideration  void  in  the  hands  of  a  bond  fide  indorsee  for  valu- 
able consideration,  who  had  no  notice  of  the  usury,  but  not 
having  in  fact  repealed  any  of  the  provisions  of  that  statute,  was 
held  to  be  confined  to  parties  who  had  discounted  or  paid  a  valu- 
able consideration  for  the  bill  or  note,  and  not  to  extend  to  a 
party  who  had  taken  it  in  payment  of  an  antecedent  debt  (y). 
But  by  the  5  &  6  Will.  IV.  c.  41,  which  has  a  prospective  and 


(«)  Ex  parte  Ik  Grmurhy  in  re  But-  {u)  Sec  the  observations  of  Gibbs, 

ler,  1  Deacon,  79;  3  Mont.  &  Ayr.  C.  J.,  Jonet  v.  Dmitati,  Holt,  R.  257, 

82.  258. 

(0  Lnoe  V.  Waller,  Dougl.  736;  (x)  Wyatt  v,  Campbell,  McioA,&M. 

Lowes  V.  Mazzuredo,  1  Stark.  385;  80;  Chir.  Col.  Stat  121,  MS.,  S.  C. 

Chapman  v.  Black,  8  B.  &  Aid.  590 ;  (y)  Vallance  v.  Siddel,  6  Ad.  &  £1. 

Hendtrwn  v.  Ben$on,  8  Price,  288.  932 ;  2  N.  &  P.  78,  S.  C. 
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not  a  retrospective  operation  (z),  bills  and  notes  given  for  an 
usurious  consideration  are  not  to  be  void,  but  to  be  deemed  to 
have  been  given  for  an  illegal  consideration  (a). 

Separate  instruments  constitute  one  agreement,  when. — If  a 
contract  for  the  loan  of  money  be  void  on  the  ground  of  usury,  a 
separate  security  for  the  principal  or  interest  only  cannot  be 
enforced  (&).  It  is  not  material  that  the  usurious  contract  is  to 
be  executed,  and  is  evidenced  by  means  of  two  separate  instru- 
ments^ instead  of  being  comprised  in  one  (c). 

Charge  for  bond  fide  expenses  beyond  61,  per  cent, — There 
are  instances  in  which,  though  more  than  51.  per  cent,  be  taken 
on  the  loan  of  money,  the  statute  does  not  apply,  the  excess 
being  bond  fide  contracted  for  to  cover  reasonable  expenses  inci- 
dent to  the  transaction  {d). 

Thus,  a  banker,  bill  broker,  or  other  person,  discounting  a 
bill  {e),  or  an  agent  procuring  the  acceptance  and  payment  of 
bills  (/),  may  lawfully  charge  and  take  a  reasonable  commission 
or  remuneration,  besides  legal  interest,  for  his  bond  fide  and  ne- 
cessary expenses  and  trouble ;  and  a  conveyance  to  bankers  of 
timber  growing,  in  trust  to  sell  the  same,  and  to  pay  themselves 
a  debt  due  to  them,  with  interest,  and  to  pay  over  the  residue, 
after  all  expenses,  &c.,  and  to  retain  SOOL  for  their  trouble,  is 
not,  on  the  face  of  it,  usurious  (g).  But  if  a  loan  be  mixed  up 
with  the  transaction,  and  the  compensation  demanded  be  unrea- 
sonable, it  is  a  question  for  the  jury,  whether  the  commission  be 
a  shift,  to  obtain  more  than  legal  interest  for  the  forbearance  (h). 

Goods  taken  on  discount  of  MIL — When  goods  are  taken  in 
part  of  money  agreed  to  be  advanced  as  a  loan,  the  presumption 
of  law  appears  to  be,  that  no  usury  was  contemplated ;  and,  con- 
sequently, the  lender  is  not  to  be  called  upon  to  show  the  real 


(z)  Hitchcock  V.  Way,  2  N.  &  P. 
72 ;  G  Ad.  &  £.  943,  S.  C. 

(a)  It  seems  to  hare  been  doubted 
whether  this  statute  really  has  the 
effect  of  rendering  such  securities 
available  in  the  hands  of  a  bond  fide 
holder  for  value.  See  iper  Lord  A  Din- 
ger in  Edmunds  v.  Groves,  S  M.  &  W. 
642,  644 ;  5  Dowl.  775,  777,  S.  C. 

(6)  2  Hawk.  bk.  1,  c.  82,  s.  40; 
Fountain  v.  Grymes,  Cro.  Jac.  252, 
508;  Roberts  V.  TremoiU,  2  Roll.  R. 
48  •  2  Lev.  7  8. 

(c)  White  V.  Wright,  3  B.  &  C.  273; 


5D.  &R.  110,  S.C.  • 

(d)  Ex  parte  Goss,  2  D.  &  ChiUy's 
R.  240. 

(e)  Hammet  v.  Yea,  1  B.  &  P.  144  ; 
Ex  parte  Jones,  17  Ves.  332;  Mai'sh 
v.  Martindale,  3  B.  &  P.  158 ;  Jones 
V.  J>avispn,  Holt,  N.  P.  R.  263 ;  Mas- 
terman  v.  Cou)rie,  3  Camp.  492 ;  So- 
larte  v.  Melville,  7  B.  &  C.  430. 

(/)  Bmfnes  v.  Fry,  15  Ves.  120. 
(g)  Fahnery.  Baker,  1  M.  &  Sel.  56. 
(A)  Masterman  v.  Cowrie,  3  Camp. 
488;  T^e  v.  Cass,  1  Taunt.  511. 
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value  of  the  goods.  But  if  it  appear  that  the  borrower  was 
compelled  by  the  lender  to  take  goods,  instead  of  cash,  as  part  of 
the  loan,  a  suspicion  arises  that  usurious  interest  was  agreed  for, 
and  the  lender  must  obviate  this  suspicion,  by  showing  that  the 
goods  were  &irly  and  substantially  worth  the  sum  charged  (i). 

Lease  or  sale  of  realty ,  ^c. — A  beneficial  lease  obtained  under 
the  influence  of  loans  of  money  made  or  expected  to  be  made 
by  the  lessee  to  the  lessor,  a  distressed  man,  has  been  considered 
by  Lord  Chancellor  Medesdale  a  fraudulent  evasion  of  the  sta- 
tutes of  usury,  and  an  undue  advantage  taken  of  the  lessor,  and 
therefore  void  (A).  And  an  agreement,  that  upon  the  advance  of 
money  by  B,  to  A.,  A.  shall  assign  to  B,  the  lease  of  premises 
of  greater  value,  with  a  power  of  redemption  on  repayment  of  the 
money,  and  that  in  the  meantime  B.  shall  grant  A.  an  under-lease 
of  the  premises,  at  a  greater  rent  than  the  legal  interest  of  the 
money,  A.  insuring  the  premises,  and  paying  the  ground  rent  and 
taxes,  is  usurious  ;  the  assignment  being  intended  as  a  security 
for  the  loan,  and  not  as  a  purchase  of  the  lease  (/).  But  if  the 
transaction  amount  bond  fide  to  the  sale  of  an  estate,  &c.,  it  is 
not  usurious  to  provide  in  the  agreement  for  the  sale  that  the 
purchase  money  shall  be  paid  by  instalments,  at  certain  days, 
with  interest,  calculated  at  6/,  per  cetit.;  and  promissory  notes 
for  these  sums,  compounded  of  the  instalments,  and  that  which 
was  called  interest,  but  was  in  substance  part  of  the  price,  are 
valid  (m).  And  an  agreement  to  pay  12L  per  cent,  on  the  amount 
of  the  purchase  money  of  a  vessel,  was  held  not  to  be  usurious, 
though  there  was  a  covenant  to  keep  the  vessel  insured  (n).  And 
a  conveyance  of  premises,  with  an  agreement  to  re-convey  at  a 
certain  time,  at  an  advanced  price,  is  not  usury,  unless  it  be 
meant  as  a  cover  for  a  loan  of  money  (o). 

A  contract  for  interest  upon  interest,  or  compound  interest,  has 
been  already  considered  (/>). 

If  the  contract  and  loan  be  made  abroad,  and  be  not  usurious 


(i)  Davit  V.  Hardacre,  2  Camp.  375,  (m)  Beete  v.  Bidgood,  7  B.  &  C. 

553;  Pratt  ▼.  Willei/,  1  Esp.  40 ;  and  453. 

see  Hargreaves  v.  Hutchinton^  2  Ad.  (n)  Grigg  v.  Stokes^  Forrest,   4 ; 

&  £.  12 ;  antCy  707,  note  {g).  cited  by  Alderson,  J.,  In  the  matter  of 

ik)  See  Sinclair  v.  Steoenson,   10  Naish,  7  Bing.  150;  4  M.  &  P.  793, 

Moore,  47;  9  Bing.  514,  S.  C;  Drew  S.  C. 

V.  Pouyevy  1  Sch.  &  Lef.  183.  (o)  Doed.  Metcalfy.  Brown,  Holt, 

(/)  Doe  d.  Tiljord  v.  Chambers,  4  N.  P.  R.  295;  Dewar  v.  Span,  3  T.  K. 

Camp.  1.  425. 

(p)  Jn/e,  21,  648, 
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in  the  country  in  which  they  are  made,  neither  shall  they  be 
deemed  so  in  this  kingdom  (9). 

A  plea  of  usury  must  show  specially  the  terms  of  the  usurious 
contract,  a  general  plea  of  usury  being  bad  on  special  demur- 
rer (r).  And  a  variance  between  the  averment  in  the  plea  and 
the  evidence,  with  respect  to  the  terms  of  the  usurious  contract, 
as  the  sum  lent  or  forborne,  or  the  time  of  forbearance,  &c.,  is 
material  and  fatal  («). 

If  in  a  declaration  upon  a  specialty  the  terms  of  the  instru- 
ment be  set  out  in  the  declaration,  and  upon  the  face  thereof  it 
would  appear  that  more  than  5L  per  cent,  interest  had  been  re- 
served upon  the  loan  of  money,  that  is,  the  stipulation  as  set  forth 
import  usury,  still  the  defendant  cannot  demur,  but  must  plead 
that  it  was  usuriously  agreed,  &c.  {t).  And  the  court  will  not 
infer  that  a  contract  for  the  purchase  of  an  annuity  of  201.  for 
sixty  years  for  200L  is  necessarily  usurious,  on  demurrer  to  a  de- 
claration (tf). 

When  a  contract  or  instrument  is  primd  facie  valid,  it  is  not 
the  province  of  the  court  to  decide  that  it  was  a  shift  for  usury ; 
and,  on  a  suspicion  arising,  it  becomes  a  matter  of  fact  to  be 
decided  by  B,jury,  whether  or  not  the  transaction  was  a  loan,  or 
forbearance  of  money  on  usurious  terms  (or). 

Offence  of  usury,  when  complete, — In  order  to  render  the 
offence  of  usury  complete,  so  as  to  subject  the  lender  to  the  pe- 
nalty, there  must  be  an  actual  receipt  of  the  usurious  interest  (y). 
Although  the  penalty  of  the  statute  be  not  incurred  until  the  usu- 
rious interest  be  actually  received,  the  contract  may  be  void  with- 
out such  receipt ;  and,  on  the  other  hand,  although  the  contract 


(q)  Harvet/  v.  Archhold,  3  B.  &  C. 
0^6 ;  5  D.  &  R.  500 ;  ante,  90  to  95. 

(r)  Uill  V.  Montagu,  2  M.  &  Selw. 
377. 

(<)  \  Saund.  295,  note.  See  Tate 
y.  Wellvngs,  3  T.  R.  538 ;  Lee  v.  Cam, 

1  Taunt.  511.  Forbearancei  from 
what  day  to  be  stated  where  check  re- 
ceived in  payment,  Brooke  v.  Middle- 
ton,  1  Camp.  445 ;  Borrodaile  v.  Mid- 
dleton,  9  to.  53.  Time  of  forbearance 
material,  though  laid  under  a  videlicet. 
Partridge  v.  Voatet,  Ryan  &  M.  1 53 ; 
Fox  V.  Keeling,  4  Nev.  &  Man.  523 ; 

2  Ad.  &  E.  670 ;  1  Ilarr.  &  WoU. 
66,  S.  C. ;  Robson  v.  Fallotot,  3  Bing. 
N.  C.  396,  397 ;  4  Scott,  43,  S.  C. 
Form  of  Pleas,  &c.,  3  Chitty,  PI,  Cih 


ed.  749, 851 ;  Chit.  jun.  Prec.  Pl.  400. 

(0  See  1  Saund.  295  d ;  Enderby 
V.  Gilpin,  5  Moore,  593;  Dande  v. 
Currer,  1  Sid.  285. 

(u)  Fetgtaon  v.  Sprang,  3  Nev.  8c 
Man.  665 ;  1  Ad.  &  E.  576,  S.  C. 

(x)  Tate  V.  Wellings,  3  T.  R.  535  ; 
Hammett  v.  Yea,  1  B.  &  Pul.  151; 
Maddock  v.  Rumball,  8  East,  307; 
Enderhu  v.  Gilpin,  5  Moore,  571, 
594;  Tregoningv.  Attenborough,  4  M. 
&  P.  722  ;  7  Bing.  97,  S.  C. 

(y)  Fisher  v.  Beasley,  1  Doug.  235 ; 
Loyd  V.  Williami,  3  WiJs.  261 ;  Scurry 
V.  Freeman,  2  Bos.  &  Pul.  381 ;  Mad- 
dock  V.  Hammett,  7  T.  R.  184;  Pear- 
son V,  M'Gowan,  3  B.  &  C.  700;  5 
D.  &R.  616,  S.C. 
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be  legal,  the  penalty  will  be  incurred  by  the  taking  of  usurious 
interest  upon  a  subsequent  usurious  bargain  {z).  Where  usurioas 
interest  is  reserved  and  made  payable  by  instalments,  or  at  inter- 
vals, it  seems  that  the  offence  is  complete,  and  the  penalty  is  in- 
curred upon  the  first  receipt  of  such  interest  (a),  and  that  no 
further  penalty  accrues  on  the  receipt  of  any  further  usurious  in- 
terest. 

III.  Gaming  (6)  AND  Horse-racing. 

Gaming. — It  is  enacted  by  the  statute  16  Car.  II.  c.  7,  s.  3, 
that  "  if  any  person  shall  play  at  any  pastime  or  game^  other  than 
with  and  for  ready  money,  or  shall  bet  on  the  sides  of  such  as 
play  thereat,  and  shall  lose  any  money  or  thing  so  played  for, 
exceeding  the  sum  of  100/.,  at  any  one  time  or  meeting  (c),  upon 
ticket  or  credit,  or  otherwise,  and  shall  not  pay  down  the  same 
at  the  time  of  the  loss,  the  party  so  losing  shall  not  be  bound  to 
pay ;  and  the  contract,  or  any  security  for  the  same,  shall  be 
void." 

The  statute  9  Anne,  c.  14,  s.  1,  provides,  "  that  all  notes,  bills, 
bonds,  judgments,  mortgages,  or  other  securities  {d),  or  convey- 
ances, given  or  entered  into,  for  any  money,  or  other  valuable 
thing,  won  by  gaming,  or  playing  at  cards,  dice  tables,  tennis, 
bowls,  or  other  game  or  game  whatsoever,  or  by  betting  on  the 
sides  of  such  as  do  game  at  any  of  the  said  games,  or  for  reim- 
bursing or  repaying  any  money  knowingly  lent  for  such  gaming 
or  betting,  or  lent  at  the  time  or  place  of  such  play,  to  any  person 
so  gaming  or  betting,  or  that  shall,  during  such  play,  so  play  or 
bet,  shall  be  void.''  But  the  stat.  5  &  6  Will.  IV.  c.  41  (c)  pro- 
vides that  they  shall  be  deemed  to  have  been  given  for  an  illegal 
consideration  merely. 


{z)  FUher  v.  Bcasle^t  1  Doug.  237; 
F/oycr  v.   Edwards,   Cow  p.   114;    1 
Wms.  Saund.  295  a ;  Doe  d.  Metcalf 
V.  Brmoriy  Holt,  N.  P.  H.  295. 

(fl)  Wood  V.  Grimwood,  10  B.  &  C. 
C79. 

(6)  Sec  Disney  on  Gaming,  and 
Bac.  Ab.  1,  Gaming;  Chitty*s Statutes, 
tit.  Gaming,  and  notes ;  and  see  par- 
ticularly WKinnel  v.  ikohinson,  S  M. 
&  W.  434.  As  to  wagers,  see  antCy 
495.  The  French  law  "  does  not  allow 
an  action  for  a  debt  nt  play;  but 
games  proper  in  the  exercise  of  feats 
of  arms,  fool  races,  horse  or  chariot 


races,  tennis  and  other  sports  of  the 
same  nature,  which  require  address 
and  agility  of  body,  are  excepted, 
subject  to  the  power  of  the  court  to 
reject  the  demand  when  the  sura  ap- 
pears to  be  excessive.'* — Code  Civil, 
bk.  iii.  tit.  3,  ch.  ],  art.  1965,  1966. 

(c)  If  company  never  part,  though 
dinner  intervene,  the  loss  is  considered 
to  have  been  at  one  sitting ;  Botes  v. 
Booth,  2  Bla.  1296. 

{d )  Quitre,  if  an  I.  O.  U.  is  a  secu- 
rity within  the  act;  WUkinson  v. 
VEangiery  2  You.  &  Col.  366. 

(e)  Post,7\5. 
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The  second  section  of  the  statute  9  Anne,  c*  14,  declares, 
''  that  any  person  who  shall  at  a  sitting  (/)  lose  the  sum  or  value 
of  10/.  by  playing  or  betting  at  cards,  dice,  tables,  or  other 
games,  and  shall  pay  or  deliver  the  sum  or  goods  lost,  shall  be 
at  liberty,  within  three  months,  to  recover  the  same  from  the 
winner,  with  costs  of  suit,  in  an  action  of  debt,  founded'  on  and 
given  by  the  act  {g) ;  and  that  if  the  loser  do  not  sue  within 
three  months,  any  other  person  (A)  may,  by  such  action,  recover 
from  the  winner  the  money  or  thing  lost,  and  treble  the  value 
thereof,  with  costs  of  suit ;  and  the  statute  gives  one  moiety  to 
the  informer,  and  the  other  moiety  to  the  poor  of  the  parish 
where  the  offence  is  committed." 

It  se^ms  that  at  common  law  gaming  was  lawful  (t) ;  although 
it  is  an  indictable  offence,  independently  of  the  statutes,  to  keep 
a  common  gaming  house  (A).  Even  since  the  statutes  an  action 
lies  to  recover  less  than  the  sum  of  10/.  fairly  won  at  play,  as  at 
whist  or  cribbage,  &c.  (/).  And  money  fairly  lost  at  play  cannot 
be  recovered  back  in  an  action  of  debt  for  money  had  and  re- 
ceived, not  founded  on  the  statute^  the  contract  being  executed, 
and  both  parties  in  pari  delicto  (m). 

It  seems  that  cricket  (n),  and  chess,  and  bowls,  and  other  games 
of  skill,  are  games  within  the  statute  of  Anne  (o).  And  an  agree- 
ment by  which  a  defendant  sold  to  the  plaintiff  a  horse  for  SOD/, 
if  he  trotted  eighteen  miles  within  the  hour,  but  for  \s.  if  he 
failed,  is  illegal  within  the  statute  of  Anne  (p). 

In  order  to  render  a  betting  void  and  illegal  within  the  statute 
of  Anne,  it  is  necessary  that  it  appear  that  the  party  on  whose 
side  the  bet  was  made  was  playing  at  a  game  within  the  meaning 
of  the  act.     Therefore,  in  Lynall  v.  Longbotham  (q),  the  court 


(/)  Ante,  7 12,  note  (c). 

(g)  This  enactment  is  to  be  consi- 
der^ remedial ;  Turner  v.  Warren,  2 
Stra.  1079;  Brandon  v.  Pate,  2  U.  Bla. 
:;08. 

(h)  Common  informer  cannot  file  a 
bill  in  equity  to  discover  what  was 
won,  &c.;  Ornie  v.  Crockford,  M*Clel. 
185. 

(0  Sherbon  v.  Coiebach,  2  Ventr. 
175. 

ik)  Rex  V.  Rogier,  2  D.  &  R.  431 ; 
1  B.  &C.  272,8.  C. 

(/)  See  2  Chiity,  PI.  6ih  ed.  H0; 
Bulling  V.  Froit,  1  Esp.  235. 


(fn)  Thi$tlewood  v.  Cracrqft,  J  M. 
&  Selw.  500 ;  ante,  637. 

(n)  Jeffreys  v.  Walter,  1  Wils.  220 ; 
Hodson  V.  2>rn74  1  C.  &  M.  797 ;  3 
Tyr.  929,  S.  C. 

(o)  Sigel  V.  Jebb,  3  Stark.  R.  1. 
Backgammon  seems  to  be  a  lawful 
game,  13  Geo.  2,  c.  19,  s.  19;  see 
Bac.  Ab.  Gaming  (B);  Billiards,  see 
Rex  v.  Bedford,  Loflft,  29;  Bagatelle, 
Reg.  V.  White,  Worcester  Assizes, 
July  27,  1840. 

(p)  Brogden  v.  Marriott,  2  Scott, 
712;  3  Bing.  N.  C.88. 

{q)  2  Wils.  36,  cited  per  Gaselee, 
J.,  in  Brogden  v.  Afarriott,  ubi  supra. 
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held^  that  although  a  foot  race  is  a  game  within  the  statute  (r), 
yet  a  bet  thereon,  though  above  10/.,  is  not  invalid,  unless  it  ap- 
pear that  the  pedestrian  was  playing  at  such  game ;  as  it  ought 
to  be  negatived  that  he  he  had  run  for  diversion  or  exercise,  and 
it  is  not  to  be  presumed  he  was  running  for  a  wager,  or  was  con- 
cerned  in  the  bet. 

Where,  in  assumpsit  for  work  and  labour,  the  defendant  having 
retained  the  plaintiff  to  run  a  race  for  him,  which  was  accordingly 
done,  it  appeared  that  the  race  was  an  illegal  one,  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover  («). 

Nor  can  money  lent  for  the  purpose  of  gaming,  and  of  playing 
with  at  an  illegal  game,  such  as  hasard,  be  recovered  back(<); 
and  though  it  has  been  held  in  the  case  of  Alcinhrook  v.  HaU  («), 
that  an  action  lies  to  recover  money  paid  by  the  plaintiff,  at  the 
defendant's  request,  to  a  person  to  whom  the  defendant  had  lost 
the  amount  on  an  illegal  bet  upon  a  horse-race,  it  seems  tliat 
decision  cannot  be  supported. 

Under  the  statutes  of  Charles  and  Anne  a  bill  of  exchange  or 
promissory  note  given  for  a  gambling  debt  was  void,  even  in  the 
hands  of  a  bona  fide  holder  (:r) ;  and  a  bill,  though  not  drawn  for 
a  gaming  consideration,  yet  if  it  were  accepted  by  the  drawee  and 
delivered  by  him  for  such  consideration,  was  void  in  the  hands  of  a 
bond  fide  holder,  and  could  not  be  enforced  against  the  acceptor  (y); 
and  fresh  bills  given  in  France  on  French  stamps  in  lieu  of  English 
bills  given  for  money  lost  at  play  in  England,  will  still  be  equally 
invalid  in  the  hands  of  the  original  parties  ;  and  on  a  bill  filed, 
a  court  of  equity  will  compel  them  to  deliver  up  such  renewed 
bills  {z).  But,  as  in  the  case  of  usury  before  the  58  Geo.  HI* 
c.  98  (a),  a  renewed  or  substituted  security  given  for  a  gambling 


(r)  And  see  Brown  v.  Berkelyf 
Cowp.  281. 

(»)  Coates  V.  Hatton,  3  Stark.  N.  P. 
C.  61. 

(0  M'Kinnell  v.  Robinson,  3  M.  & 
W.  434,  ^here  the  cases  of  Robinson 
r.  Bland,  2  Burr.  1077;  1  Bla.  R. 
234,  256,  260,  S.  C. ;  Phillips  v.  Cock- 
at/ne,  3  Camp.  120;  Barjeau  v. 
Walmsley,  2  Stra.  249  ;  and  Leapridge 
v.  King,  Peake,  Add.  C.  32 ;  are  cited 
and  observed  upon.  And  see  Webb 
V.  Brooke,  3  Taunt.  6;  Cannan  v. 
Br^ce,  3  B.  &  Aid.  184;  ante,  600. 

(m)  Alcinbrook  v.  Hall,  2  Wils.  809. 
See  however  the  observations  of  Lord 


Abinger,  C.  B.,  in  M*Kinnel  v.  Bo- 
binson,  3  M.  &  W.  442. 

(j*)  Bowser  v.  Bampton,  Stra.  1155; 
Henderson  v.  Benson,  8  Price,  281 ; 
Shillito  V.  Theed,  7  Bing.  405 ;  !*««« 
V.  Waller,  Doug.  736.  As  to  a  valid 
substituted  or  renewed  security,  see 
George  v.  Stanley,  4  Taunt.  683 ;  and 
ante,  707. 

(y)  Henderson  v.  Benson,  8  Price, 
281. 

(z)  Wynne  v.  Callander,  1  Russ.  R. 
293. 

(a)  Cuthbert  v.  Haley,  8  Terra  R. 
390. 
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debt>  was  held  to  be  valid  in  the  hands  of  a  bond  Jide  holder,  if 
he  took  it  when  he  was  ignorant  of  the  illegality  (&).  And  an 
action  against  the  indorser  of  such  a  bill  or  note^  at  the  suit  of  a 
bona  jide  holder,  might  be  sustained  (c),  for  to  allow  this  defence 
to  the  drawer  or  indorser  would  be  to  protect  the  party  who  had 
violated  the  provisions  of  the  act*  And  now  by  the  5  &  6  Will. 
IV.  c.  41 9  intituled  ''  An  Act  to  amend  the  Law  relating  to  Secu- 
rities given  for  Considerations  arising  out  of  Gaming,  Usurious 
and  certain  other  Illegal  Transactions/'  after  reciting  16  Car.  II. 
c.  7;  10  Will.  III.  (Ireland);  9  Anne,  c.  14;  11  Anne  (Ireland); 
\2  Anne,  st.  2,  c.  16;  5  Geo.  II.  (Ireland);  68  Geo.  III.  c.  93; 
45  Geo.  III.  c.  73,  s.  17,  which  makes  void  all  contracts,  bills 
and  notes  for  ransom  of  any  ship,  &c.;  6  Geo.  IV.  c.  16,  s.  1S6; 
11  &  12  Geo.  III.  c.  93,  (Ireland,  making  void  all  contracts  and 
securities  for  signing  a  bankrupt's  certificate) ;  and  that  securities 
and  instruments  made  void  by  the  recited  acts,  other  than  bills 
and  notes  made  valid  by  the  58  Geo.  III.  c.  93,  are  sometimes 
indorsed,  transferred,  assigned  or  conveyed  to  purchasers  or  other 
persons  for  a  valuable  consideration,  without  notice  of  the  original 
consideration  for  which  such  securities  or  instruments  were  given ; 
and  the  avoidance  of  securities  or  instruments  in  the  hands  of  such 
purchasers  or  other  persons  is  often  attended  with  great  hardship 
and  injustice,  it  is  enacted  **  that  so  much  of  the  recited  acts  as 
enacts,  that  any  note,  bill  or  mortgage,  shall  be  absolutely  void, 
shall  be  and  the  same  is  hereby  repealed  ;  but  nevertheless  every 
note,  bill  or  mortgage,  which,  if  this  act  had  not  been  passed, 
would,  by  virtue  of  the  said  recited  acts,  or  any  of  them,  have 
been  absolutely  void,  shall  be  deemed  and  taken  (e/)  to  have  been 
made,  drawn,  accepted,  given  or  executed,  for  an  illegal  consi- 
deration, and  the  said  several  acts  shall  have  the  same  force  and 
effect  which  they  would  respectively  have  had  if,  instead  of  enact- 
ing that  any  such  note,  bill  or  mortgage,  should  be  absolutely 
void,  such  acts  had  respectively  provided  that  every  such  note, 
bill  or  mortgage,  should  be  deemed  and  taken  to  have  been  made, 
drawn,  accepted,  given  or  executed,  for  an  illegal  consideration ; 
provided  always  that  nothing  herein  contained  shall  prejudice  or 


{h)  George  v.  Stanley,   4  Taunt.  212 ;  Day  v.  Stuart,  6  Bing.  109. 
683.    As  to  pleading  illegality  of  sub-         (d)  In  Hitchcock  v.  Way,  6  Ad.  & 

stitutcd  bill,  see  Boulton  v.  Coglan,  1  E.  943 ;  2  N.  &  P.  72,  S.  C,  this  as 

Scott,  588 ;  1  Bing.  N.  C,  640,  S.  C.  well  as  the  following  section  was  held 

(c)  Edwards  v.  Dick,  4  B.  &  Al.  to  be  prospective. 
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affect  any  note,  bill  or  mortgage^  which  would  have  been  good 
and  valid  if  that  act  had  not  been  passed." 

By  the  statute  14  Geo.  III.  c.  4-8,  "  no  insurance  shall  be 
made  on  the  life  of  any  person,  or  on  any  other  event  wherein 
the  person  for  whose  use  or  benefit,  or  on  whose  account,  such 
policy  shall  be  made,  shall  have  no  interest,  by  way  of  gaming  or 
wagering y  Upon  this  enactment  it  was  decided,  in  Paterson  v. 
Powell  (e),  that  an  engagement,  in  consideration  of  forty  guineas, 
to  pay  100/.  in  case  Brazilian  shares  should  be  at  a  certain 
price,  on  a  certain  day,  subscribed  by  several  persons,  each  for 
himself,  is  a  void  wagering  policy. 

But  we  have  seen  that  a  contract  for  the  sale  of  goods,  to  be 
delivered  at  a  future  day,  is  not  invalid,  though  the  vendor  at  the 
time  of  the  contract  was  not  possessed  of  the  goods,  nor  had 
agreed  to  buy  them,  nor  had  any  expectation  of  becoming  pos- 
sessed of  them  by  the  time  appointed  for  their  delivery,  except 
by  purchasing  them  after  the  making  of  the  contract  (/*). 

Horse^acing. — This  is  regulated  by  the  statutes  IS  Geo.  II. 
c.  19,  and  18  Geo.  IL  c.  34 ;  and  it  may  be  laid  down  as  a  ge- 
neral rule,  that  all  contracts  relating  to  races  which  are  not  con- 
ducted  according  to  the  provisions  of  those  acts,  are  void ;  for 
horse-racing  is  gaming  within  the  statute  of  Anne  (g). 

The  13  Geo.  II.  provides,  that  no  horse  shall  be  entered,  or 
start  or  run  for  any  plate,  except  by  the  owner  (A) ;  that  no  per- 
son shall  enter  and  start  more  than  one  horse  for  the  same  prize; 
and  that  no  plate,  money  or  thing,  shall  be  run  for,  or  advertised 
to  be  run  for,  by  any  person,  unless  such  plate,  prize,  or  sum  of 
money,  be  of  the  full,  real  and  intrinsic  value  of  50/.  or  upwards. 
And  by  section  4,  every  race  that  shall  be  run  for  any  plate, 
prize,  or  sum  of  money,  shall  be  begun  and  ended  on  the  same 
day. 

These  statutes  relate  to  bona  fide  horse-racing  on  the  iiffj 
only ;  and  therefore  a  wager  that  the  plaintiff  could  perform  a 
certain  distance  in  a  post  chaise,  or  on  a  horse,  on  the  high  road, 
is  illegal  (i).     So  an  agreement  to  sell  a  horse  for  200/.  if  he 

(c)  Fatenon  v.  Powell,  2  Moore  &  Brogden  v.  Marriott^  2  Scott,  719;  3 

S.  399 ;  9  Bing.  390.  Bing.  N.  C.  88,  S.  C. 

{?)  Hibblewhite  v.  M^Morme,  5  M.  (A^  Qu.  Whether  a  person  who  en- 

8c  W.  462 ;  ante,  418 ;  and  see  Mar-  ters  his  horse  in  the  name  of  a  third 

gan  V.  Pebrery  3  Bing.  N.  C.  466.  person  could  recover  the  stakes  ? 

(g)  Alcinbrook  v.  Hall,  2  Wils.  309;  (i)  Ximenes  v.  Jaques,  6  T.  R.  499; 

Goodbum    v.    Marley,    Stra.     ]159;  Whal^  ^.  Pt^ot,2  B,&F,  S\. 
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trotted  eighteen  miles  within  the  hour,  but  for  Is,  if  he  failed^  is 
illegal  (A). 

A  match  of  251.  aside  satisfies  the  statute,  which  requires  that 
the  prize  or  money  to  be  run  for  amounts  to  50/.  (/)• 

If  the  race  be  for  50/.,  or  more,  according  to  the  statute  13 
Geo.  II.,  a  bet  thereon  is  good,  as  not  contravening  the  statute 
9  Anne,  if  neither  of  the  sums  betted  amount  to  10/.  (m).  But  if 
the  prize  be  not  of  the  value  of  50/.,  no  bet  thereon /or  any  sum 
is  valid  (n).  And,  though  the  race  be  valid,  if  either  of  the  bets 
amount  to  or  exceed  10/.,  neither  of  such  bets  can  be  enforced  (o); 
because,  as  the  bet  beyond  the  limited  sum  cannot  be  recovered, 
there  is  no  mutuality  ( p). 

IV.  Stock- JOBBING. 

The  statute  7  Geo.  II.  c.  8  (made  perpetual  by  10  Geo.  II. 
c.  8)  enacts,  that  all  contracts  and  agreements  upon  which  any 
premium  shall  be  given  or  paid  for  liberty  to  put  upon  or  deliver, 
receive,  accept  or  refuse,  any  public  or  joint  stock,  or  other  public 
securities  whatsoever,  or  any  part,  share  or  interest  therein,  and 
also  all  wagers,  and  contracts  in  the  nature  of  wagers,  and  all 
contracts  in  the  nature  of  putts  and  refusals,  relating  to  the  then 
present  or  future  price  of  or  value  of  any  such  stock  or  securities 
as  aforesaid,  shall  be  void ;  and  all  premiums  or  sums  of  money 
given,  received,  paid  or  delivered,  upon  any  such  contracts  or 
agreements,  or  upon  any  such  wagers,  or  contracts  in  the  nature 
of  wagers,  shall  be  restored  or  repaid  to  the  person  who  shall 
give,  pay,  or  deliver  the  same,  who  shall  be  at  liberty,  within  six 
months  after  the  agreement,  or  laying  the  wager,  to  sue  for  and 
recover  the  same  from  the  person  receiving  them,  with  double 
costs  of  suit,  by  action  of  debt,  founded  on  the  act  (q) ;  and  in 
which  action  it  shall  be  sufficient  for  the  plaintiff  to  allege  that 
the  defendant  is  indebted  to  the  plaintiff,  or  has  received  to  his 
use  the  money  or  premium  so  paid  or  received,  whereby  the  plain- 
tiff's action  accrued  to  him  according  to  the  form  of  the  statute, 
without  setting  forth  the  special  matter. 

(k)  Brogden  v.  Marriott,  3  Bing.  (o)  ShiUito  v.  Theed,  7  Bing.  405. 

N.  C.  88 ;  2  Scott,  712.  (  »)  Goodhum  v.  Marley,  Stra.  1 159 ; 

(/)  BiVi/ffe<u/ V.  Ga/e,  4  Burr.  2432 ;  Alcmhrook  v.    Halt,    2    Wils.    309; 

1  Bla.  R.  671,  S.  C.  Ciajfton  v.  Jennings,  2  Bl.  R.  706. 

(m)  Good  v.  Elliott,  3  T.  R.  705  ;  (q)  As  to  the  form  of  the  dedara- 

M*AUe9ter  t.  Haden,  2  Camp.  438.  tion,  see  analogous  case,  I%ittleu)ood 

(n)  Johnton  v.  Barm,  4  T.  R.  1.  Cracroft,  1  M.  &  Sel.  500. 


718 


ILLEGAL  CONTRACTS. 


Jobbing  in  omnium  is  within  the  above  enactment  (r).  But  it 
has  been  held  that  dealing  in  lottery  produces  {s),  or  in  Columbian 
bonds  {t)f  or  gambling  in  foreign  stocks  (u),  is  not  prohibited 
thereby.  And  although  the  statute  requires  that  persons  selling 
stock  shall  be  actually  possessed  thereof  at  the  time  of  the  con- 
tract, yet  it  is  sufficient  if  a  principal  selling  stock  through  the 
medium  of  a  broker  be,  at  the  time  of  the  sale,  possessed  thereof, 
although  the  broker  did  not,  at  the  time  of  the  bargain,  disclose 
the  name  of  his  principal  (a:). 

A  bill  of  exchange  or  promissory  note  given  upon  a  stock- 
jobbing transaction,  is  valid  in  the  hands  of  a  party  who  after- 
wards took  it  before  it  was  due,  for  value,  and  without  notice  of 
the  illegal  consideration  (y). 

V.  Illegal  Companies  or  Associations. 

By  the  6  Geo.  IV.  c.  91,  the  18th,  19th,  and  SOth  sections  of 
the  6  Geo.  I.  c.  18,  called  the  Bubble  Act,  are  repealed.  The 
act  of  6  Geo.  IV.  recites,  **  That  it  is  expedient  that  the  several 
undertakings,  attempts,  practices,  acts,  matters  and  things,  in  the 
said  act  of  6  Geo.  I.  mentioned,  should  be  adjudged  and  dealt 
with  in  like  manner  as  the  same  might  have  been  judged  and 
dealt  with  according  to  the  common  law,  notwithstanding  the  said 
act.*'  This  repealing  clause,  therefore,  leaves  in  full  operation 
the  common  law  relative  to  such  schemes  as,  whether  mentioned 
in  the  6  Geo.  I.,  or  not,  can  be  considered  injurious  to  the  public 
welfare  {z).  And  as  the  several  enactments  in  the  statute  of 
Geo.  I.  which  have  been  repealed  may  be  considered  declaratorj 
of  the  common  law,  with  regard  to  the  invalidity  of  undertakings 


(r)  Brown  v.  Turner^  7  T.  R.  630. 

(s)  Moriimer  v.  Salkeldf  4  Camp.  42. 

{t)  Henderson  v.  Bise,  3  Stark.  158. 
See  Paterson  v.  Powell,  ante^  716. 

(u)  WelU  V.  Porter,  3  Scott,  141 ; 
2  Bing.  N.  C.  722,  S.  C. ;  Oakle;/  v. 
Rigby,  3  Scott,  194;  2  Bing.  N.  C. 
738,  S.  C. ;  Elswortk  v.  Cole,  2  M.  & 
W.  31;  Robson  v.  FaUowes,  3  Bing. 
N.  C.  392 ;  4  Scott,  43,  S.  C. ;  Mor- 
gan V.  Pebrer,  3  Bing.  N.  C.  467;  4 
Scott,  230.  Nor  is  gambling  in  foreiga 
funds  illegal  at  common  law;  id, 

(.r)  Child  V.  MorUt/,  8  T.  R.  610. 
As  to  an  action  by  a  broker  against  his 


principal  to  recover  differences  paid 
for  him,  see  ante,  592,  624 ;  and  Sut- 
ton V.  Tatham,  10  Ad.  &  E.  27. 

(5^)  Day  V.  Stuart,  6  Bing.  109;  S 
M.  &  P.  334;  Greenland  y.  Dyer,  2 
M.  &  Ryl.  422 ;  Amory  v.  Merrv- 
weather,  2  B.  &  C.  573 ;  4  D.  &  R. 
86,  S.  C.  See  Rawlingi  v.  Hall,  1 C. 
&  P.  1 1,  as  to  evidence,  &c. 

(«)  See  per  Best,  C.  J.,  Duvergier^. 
Fellotoes,  2  M.  &  P.  412;  5  Bing. 
248,  S.  C. ;  10  B.  &  C.  826,  S.  C.  in 
error ;  and  see  per  Lord  EUeoborougb, 
Rex  V.  Dodd,  9  East,  527. 
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of  the  description  therein  mentioned,  it  is  deemed  advisable  to 
notice  those  enactments  (a). 

By  the  18th  section  of  the  act  6  Geo.  L  it  is  provided,  "  that 
the  undertakings  and  attempts  therein  described,  and  all  other 
public  undertakings  and  attempts  tending  to  the  grievance,  pre- 
judice and  inconvenience  of  the  public,  in  their  trade,  commerce, 
or  other  lawful  afikirs,  and  all  public  subscriptions,  receipts,  pay- 
ments, assignments,  transfers,  pretended  assignments  and  trans- 
fers, and  all  other  matters  and  things  whatsoever  for  furthering, 
countenancing  or  proceeding  in  any  such  undertaking  or  attempt; 
and  more  particularly  the  acting,  or  presuming  to  act,  as  a  cor- 
porate body  or  bodies ;  the  raising  or  pretending  to  raise  trans- 
ferable stock  or  stocks ;  the  transferring  or  pretending  to  transfer 
or  assign  any  share  or  shares  in  such  stock  or  stocks,  without 
legal  authority,  either  by  act  of  parliament,  or  by  any  charter 
from  the  crown,  to  warrant  such  acting  as  a  body  corporate  $  or 
to  raise  such  transferable  stock  or  stocks,  or  to  transfer  shares 
therein ;  and  all  acting  or  pretending  to  act  under  any  charter 
formerly  granted  from  the  crown,  for  particular  or  special  pur- 
poses therein  expressed,  by  persons  who  do  or  shall  use  or  en- 
deavour to  use  the  same  charters  for  raising  a  capital  stock,  or 
for  making  transfers  or  assignments,  or  pretended  transfers  or  as- 
signments of  such  stock,  not  intended  or  designed  by  such  charter 
to  be  raised  or  transferred ;  and  all  acting  or  pretending  to  act 
under  any  obsolete  charter,  become  void  or  voidable  by  nonuser 
or  abuser,  or  for  want  of  making  lawful  elections  which  were  ne- 
cessary to  continue  the  corporation  thereby  intended ;  shall  for 
ever  be  deemed  to  be  illegal  and  void,  and  shall  not  be  practised, 
or  in  any  wise  put  in  execution.'* 

By  the  19th  section,  all  such  unlawful  undertakings  were  to  be 
deemed  common  nuisances. 

And  the  20th  section  pointed  out  the  mode  in  which  merchants 
and  traders  might  have  their  remedy  against  the  undertakers. 

The  57  Geo.  III.  c.  99,  restrains  spiritual  persons  from  being 


(a)  See  the  decisions  upon  the  act, 
The  King  v.  Webb  and  others,  14  East, 
406;  Pratt  v.  Hutchiraofh  15  East, 
511 ;  Daviesv.  Hawkins,  3  M.  &  SeL 
488 ;  Nockels  v.  Crosby,  3  B.  &  C. 
814;  5  D.&  R.  751,  S.  C.  As  to  a 
company  formed  by  subscription,  and 
having  numerous  transferable  shares 
to  carry  on  a  dbtillery  according  to  a 


process  for  which  a  patent  had  been 
obtained,  see  Duvergier  v.  FeUowes, 
ante,  718,  n.  (2r).  Associations  of  in- 
surers, Strong  V.  Harvei/t  3  Bing.  304. 
As  to  subscriptions  to  a  loan  to  a  non- 
existent state,  McGregor  v.  Loyye,  1 C. 
&  P.  200 ;  Ry.  &  M.  57,  8.  C;  see  as 
to  a  monopoly  contract,  Duvergier  v. 
FeUewesy  supra. 


1 


720  ILLEGAL  CONTRACTS. 

occupied  in  any  trade  or  dealing ;  and  it  was  therefore  held  a 
good  defence  to  an  action  by  a  banking  company  on  a  bill  of  ex- 
change,  that  one  of  the  partners  was  a  beneficed  clergyman  (&). 
The  statute  1  Vict.  c.  10,  was  however  passed  to  render  such 
partnerships  legal. 

No  contract  relating  to  the  purchase  of  shares  in  an  illegal 
association  or  company  can  be  enforced.  In  assumpsit  for  work 
and  labour,  and  for  money  expended  in  the  purchase  of  shares  in 
an  undertaking,  called  ''  The  Equitable  Loan  Bank  Company/' 
it  appeared  that  the  company  professed  to  have  a  capital  of 
2,000,000/.  in  shares  of  50/.  each;  that  a  deposit  of  1/.  per  share 
was  required  on  the  delivery  of  certificates  for  shares  to  the 
holders ;  that  the  shares  were  to  be  transferable  without  restric* 
tion  ;  and  that  the  holders  were  to  be  subject  to  such  regulations 
as  might  be  contained  in  any  act  of  parliament  passed  for  the 
government  of  the  society,  and,  in  the  meantime,  to  such  r^u- 
lations  as  might  be  made  by  a  committee  of  management.  No 
evidence  was  given  as  to  the  particular  objects  or  tendency  of 
the  company.  The  court  held  that  upon  this  evidence  the  com- 
pany was  to  be  considered  illegal,  and  within  the  operation  of  the 
6  Geo.  I.  c.  18,  as  having  transferable  shares,  and  affecting  to 
act  as  a  body  corporate,  without  authority  by  charter,  or  act  of 
parliament ;  and  that,  consequently,  the  plaintiff  could  not  main- 
tain his  action,  which  arose  out  of  an  illegal  transaction  (c). 

VI.  Of  Sales  of  Offices  rendered  Illegal  by  Statute. 

The  statute  5  & 6  Edw.  VI.  c.  16,  s.  2,  3  {d),  avoids  all  agree- 
ments for  the  sale  or  deputation  of  any  oflSce  which  "  in  any  wise 
touches  or  concerns  the  administration  or  execution  of  justice,  or 
the  receipt,  controlment  or  payment  of  the  king*s  treasure,  money, 
rent,  revenue  (e),  account,  aulnage,  auditorship,  or  surveying  of 
the  king's  tenements  or  customs,  or  any  other  administration  or 
necessary  attendance  to  be  had,  done  or  executed  in  any  of  the 
king's  custom  houses,  or  the  keeping  of  any  of  the  king's  towns 
or  fortresses,  used  or  appointed  for  a  place  of  strength  and  de- 


(6)  Hall  V.  Franklin,  3  M.  &  W.  which  no  man  has  a  right  to  specu* 

269.  late  on. 

(c)  Josephs  V.  Pebrer,  3  B..  &  C.         (d)  See  Bac.  Ab.  Offices;  2  Bla* 

639;  5  D.  &  R.  543,  S.  C. ;  and  per  Com.  37,  note,  38,  Chitty*s  ed. 
Abbott,  C.  J.,  such  a  transaction  is         (e)  What  is  such  an  office*  Waldo 

void  at  common  law,  being  a  wager  on  v.  Martin,  4  B.  &  C.  319 ;  6  D.  &  U. 

the  passing  of  an  act  of  parliaroeot,  364. 
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fence^  or  which  concerns  or  touches  any  clerkship  to  be  occupied 
in  any  court  of  record  wherein  justice  is  to  be  ministered." 

The  4th  section  provides^  that  the  act  shall  not  extend  to  any 
office  whereof  any  person  is  seised  of  any  estate  of  inheritance ; 
nor  to  any  office  of  partnership^  or  of  the  keeping  of  any  park^ 
house,  manor,  garden,  chase  or  forest. 

The  statute  49  Geo.  III.  c.  126,  s.  1,  provides,  "  that  the  sta- 
tute of  Edw.  IV.  shall  extend  to  Scotland  and  Ireland,  and  to  all 
offices  in  the  gift  of  the  crown,  or  of  any  office  appointed  by  the 
crown ;  and  all  commissions,  civil,  naval  or  military  ;  and  to  all 
places  and  employments,  and  to  all  deputations  to  any  such 
offices,  commissions,  places  or  employments,  in  the  respective  de- 
partments or  offices,  or  under  the  appointment,  superintendence 
and  control  of  the  Lord  High  Treasurer,  or  Commissioners  of 
the  Treasury,  the  Secretary  of  State,  the  Lords  Commissioners 
for  executing  the  office  of  Lord  High  Admiral,  the  Master  Ge- 
neral and  principal  officers  of  the  Ordnance,  the  Commander-in- 
Chief,  the  Secretary  at  War,  the  Paymaster  General  of  the 
Forces,  the  Commissioners  of  the  Affidrs  of  India,  the  Commis- 
sioners of  the  Excise,  the  Treasurers  of  the  Navy,  the  Commis- 
sioners of  the  Navy,  the  Commissioners  for  Victualling,  the 
Commissioners  for  Transports,  the  Commissary-General,  the 
Store-keeper  General,  and  also  the  principal  officers  of  any  other 
public  department,  or  office  of  government,  in  any  part  of  the 
United  Kingdom,  or  any  of  his  Majesty's  dominions  (/) ;  and  to 
all  offices,  commissions,  places  and  employments,  belonging  to  or 
under  the  appointment  or  control  of  the  East  India  Company.'' 

The  7th  section  excepts  the  sale  and  exchange  of  certain  offices 
in  the  palace,  and  commissions  in  the  army,  according  to  regula- 
tions made  in  that  behdf. 

The  9th  section  excepts  offices  excepted  by  the  statute  of 
Edw.  VI.,  and  offices  which  were  legally  saleable  before  the  act 
of  the  49  Geo.  III.,  and  in  the  gift  of  any  person  by  virtue  of 
any  office  of  which  such  person  is  possessed,  under  any  patent  or 
appointment,  for  his  life. 

The  10th  and  11th  sections  except  lawful  deputations;  and 
annual  payments  out  of  the  fees,  to  any  person  formerly  holding 
the  office. 

In  an  old  case  (g)  in  which  the  statute  of  Edw.  VI.  came  under 

^ -  —  - 

(/)  This  extends  of  course  lo  the  &  (.'.462 ;  4  Man.&  U.  372;  post,  722. 
colonies;  nee  Grevilley.  Atkin$,9  B,         {g)  Godolphin  v.   Tudor,  9  Salk. 
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consideration,  the  court  held,  that  where  an  office  ia  wilhio  the 
statute^  and  the  salary  ia  certiun,  if  the  principal  make  a  deputa- 
tion, reserving  a  lesser  sum  out  of  the  salary,  it  is  good.  So  if 
the  profits  be  uncertain,  arising  from  fees,  if  the  principal  make 
a  deputation,  reserving  a  sum  certain  out  of  the  fees  and  profits 
of  the  office,  it  is  good ;  for  in  these  cases  the  deputy  is  not  to 
pay  unless  the  profits  arise  to  so  much,  &c«  But  where  the  re- 
servation or  agreement  is  not  to  pay  out  of  the  profits^  but  to 
pay  generally  a  certain  sum,  it  must  be  paid  at  all  events,  and 
such  contract  is  void  by  the  statute. 

It  seems  that  a  similar  rule  of  construction  is  to  be  applied  to 
the  49  Geo.  III.  In  GreviUe  v.  Atkins  (A),  it  appeared  that  a 
bond,  after  reciting  that  A.  B.  was  colonial  secretary  of  Toboffo, 
and  had  appointed  C.  2>.  to  be  his  deputy,  to  execute  the  office 
and  receive  the  fees,  in  consideration  of  his  paying  thereout  to 
A»  B.  the  annual  sum  of  450/.,  by  equal  half-yearly  payments^ 
was  conditioned  for  the  punctual  payment  of  that  sum  (without 
saying  ''  out  of  fees  ") ;  and  defendant  pleaded  that  the  bond  was 
given  in  pursuance  of  an  agreement  to  pay  that  sum  at  all  evenis; 
upon  which  issue  was  taken,  and  found  for  the  defendant.  It 
was  held,  that  even  supposing  the  agreement  to  be  inconsistent 
with  the  language  of  the  bond,  it  was  competent  to  the  defendant 
to  plead  and  prove  it,  in  order  to  show  that  the  bond  was  given 
upon  an  illegal  consideration ;  and  that  the  fact  found  by  the  jory 
showed  that  the  bond  was  illegal,  and  void  by  virtue  of  the  statute 
49  Geo.  III.  c.  \26. 

In  Auitin  v.  Gwinnell(i)  it  was  decided  that  the  oflSce  of 
clerk  to  the  deputy  registrar  in  the  Prerogative  Court  of  Canter- 
bury is  not  an  office  connected  with  the  administration  (^justice, 
within  the  meaning  of  the  statute  5  &,  6  £dw.  VI.  c  16^  so  as  to 
prevent  its  being  aliened  or  charged ;  and  that  an  alienation  of 
or  charge  on  the  profits  of  the  office  was  not  contrary  to  the  po- 
licy of  the  law,  restricting  the  alienation  of  the  income  of  a  public 
officer.  The  Lord  Chief  Baron  said,  *^  Is  it  then  objected  to  the 
part  of  the  prayer  respecting  the  profits  of  the  office,  that  tbe 
contract  is  void  by  the  statute  of  5  &  6  Edw.  VI.?     I  am  not 


468,  affirmed  in  Dom.  Proc.  1  Br.  P.  Harrington  v.  Kloproege,  4  Doug.  5; 

C.  135  ;  CuUiford  v,  De  Cardenell,  2  S.  C.  cited  2  ChiUy's  57475  ;  Paimer 

Salk.  466.     A  coudition   to  assign  v.  Bate^  9  B.  9c  B.  678,  note ;  ante,  80. 

<<  all  offices*'  is  a  valid  conditiou ;  for  (h)  0  B.&C.  462;  4  Man.  &  R.  37S. 

it  shall  be  construed  to  apply  only  to  (i)  3  Y.  &  J.  136,  in  the  Excheq. 

such  offices  as  are  by  law  assignable ;  Ch.  in  equity. 
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''        able  to  perceive  the  bearing  of  this  act  upon  the  present  ques- 
'        tion.     The  object  of  that  law  was,  to  prohibit  corrupt  contracts 
by  which  a  right  to  an  office,  or  a  right  to  exercise  any  of  its 
duties,  might  be  obtained,  with  a  view  that  persons  worthy  of 
I        such  trusts  might  be  advanced  to  them.     This  contract  seems  to 
1        me  to  have  no  relation  to  that  subject.     Forgetting  for  the  mo- 
I        ment  that  there  is  a  mere  clerkship  held  during  the  pleasure  of 
the  chief  officer,  I  cannot  avoid  recollecting  that  the  appointment, 
I        or  any  influence  used  or  to  be  used  for  the  purpose  of  obtaining 
it,  is  quite  remote  from  this  transaction.     I  cannot,  therefore, 
i        apply  any  argument  drawn  from  that  statute  to  the  point  now 
under  consideration.     Another  class  of  cases  has  been,  with  more 
i         plausibility,  applied  to  this  controversy.     I  allude  to  that  class 
which  is  founded  on  principles  of  state  policy,  and  which  pro- 
tects the  servants  of  the  public  from  their  own  improvidence,  and 
secures  to  them,  in  defiance  of  their  own  acts,  the  possession  of 
those  resources  derived  from  the  public,  and  intended  to  enable 
them  to  perform  their  public  functions.     The  pay  of  naval  and 
military  officers,  and  their  incapacity  to  assign  it  either  at  law  or 
in  equity,  after  some  hesitation,  at  last  established,  affords  the 
most  distinct  and  intelligible  view  of  the  application  of  this  rule. 
The  office,  or  rather  the  profits  of  the  office,  of  the  clerk  of  the 
peace,  seems  another  instance  of  the  same  character.     But  I  am 
not  able  to  apply  that  principle  to  the  situation  of  the  defendant 
Askew.     His  situation  is  called  an  office,  but  its  nature  is  not 
very  distinctly  explained.     This,  however,  is  represented,  that 
he  is  a  mere  clerk,  assisting  the  deputy  registrars,  receiving 
emoluments  for  business  done  at  the  pleasure  of  his  superiors. 
It  does  not  appear  to  me  that  he  can  be  considered  an  officer  of 
the  court." 

We  have  seen,  that  although  the  sale  of  a  public  office,  or  the 
deputation  thereof,  may  not  fall  within  the  enactments  of  these 
statutes,  it  may  be  void  at  common  law,  if  it  be  injurious  to  the 
public  interest,  and  contrary  to  public  policy  (A). 

And  the  general  rule,  even  at  common  law,  is,  that  no  action 
lies  upon  a  contract  for  procuring  the  appointment  to,  or  for  the 
sale  or  relinquishment  of  a  public  office,  if  the  contract  be  con- 
cealed  from  the  party  having  a  right  of  appointment  (/).  But 
there  are  some  offices  which  may  be  the  object  of  sale,  if  the  sale 

{k)  Ante,  673.  .        (/)  Ante,  693. 
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take  place  under  the  authority^  and  with  the  consent  of  those  who 
have  the  power  of  appointment  (m).  And  it  has  been  held,  that 
a  promise  by  one  of  two  candidates  for  the  office  of  under-sheriff, 
in  consideration  of  his  opponent  desisting  from  his  endeavour  to 
obtain  the  situation,  is  binding  (n). 

Whenever  the  sale  of  an  office  is  illegal,  a  bond,  &c.  for  the 
price  (o) ;  or  a  promise  to  pay  a  commission  or  per-centage  in 
consideration  of  the  promisee  procuring  a  purchaser  of  the  office, 
is  not  binding  (|>). 


VIII.  Of  Contracts  made  on  Sundays. 

It  is  enacted  by  the  statute  29  Car.  II.  c.  7,  s.  1  (q),  that  no 
tradesman,  artificer,  workman,  labourer  or  other  person  whatso- 
ever, shall  do  or  exercise  any  worldly  labour,  business,  or  work 
of  their  ordinary  callings  upon  the  Lord's  day,  or  any  part 
thereof  (works  of  necessity  and  charity  only  excepted  (r)  ) ;  and 
that  every  person  of  the  age  of  fourteen  years  offending  ia  the 
premises  shall  forfeit  five  shillings. 

The  using  a  horse  and  sending  it  about  the  country,  for  the 
purpose  of  covering  mares,  is  not  the  exercising  a  trade  or  ordi- 
nary calling  on  the  part  of  a  farmer  within  this  statute,  so  as  to 
render  a  contract  entered  into  on  a  Sunday  for  the  covering  a 
mare  illegal  is). 

Nor  is  an  attorney  a  tradesman  or  person  falling  within  the 
prohibition  of  the  statute  ;  and,  even  if  he  were  so,  an  agreement 
entered  into  by  him  on  a  Sunday  to  become  personally  respon- 
sible for  the  debt  of  his  client,  would  not  be  an  exercise  of  his 
ordinary  calling  (0* 


(m)  Blackford  v.  Preston,  8  T.  R. 
93,  94. 

(n)  Parker  v.  Brown,  Cro.  Jac.  612. 

(o)  Lee  V.  Coleshill,  Cro.  Eliz.  529. 

(p)  StackpooU  V.  Earle,  2  Wils. 
133. 

(q)  The  statute  3  Car.  1,  c.  1,  pro- 
hibits carriers  with  horses  from  travel- 
ling upon  Sundays.  This  extends  to 
the  dnver  of  a  van  travelling  between 
two  towns ;  Ex  parte  Middtetorif  3  B. 
&  C.  164;  4  D.  &  R.  824,  S.  C.  A 
contract  on  a  Sunday  to  take  a  place 
in  a  stage  coach  is  good ;  SancUman  v. 
Breach,  7  B.  &  C.  96 ;  and  drivers  of 
hackney  carriages  may  ply,  and  are 
compellable  to  drive  on  a  Sunday ;  1 


&  2  Will.  4,  c.  22,  s.  37;  Chit  & 
Hulme's  Stats,  tit  Hackney  Carriages. 

(r)  Baking  provisions  for  customers 
on  Sundays  is  within  this  eiception ; 
Rex  v.  Cox,  2  Burr.  787  ;  Kex  v. 
Youngery  5  T.  R.  449 ;  and  see  sec- 
tion 3  of  the  act  Baking  rolls  on 
Sunday  within  the  act;  Crepps  v.  Drnt' 
den,  Cowp.  641.  See  34  Geo.  3,c  61, 
as  to  bakers;  and  11  &  12  Will.  3, 
c.  24,  s.  1 3,  as  to  watermen.  Mackerel 
may  be  sold,  except  during  divine  sei^ 
vice;  10  &  11  Will.  3,  c.  24,  s.  14. 

(«)  Scaffe  V.  Morgan,  4  M.  &  W. 
270. 

(0  Peate  v.  Dicken,  1  C.  M.  &  R. 
427 ;  5  Tyr.  116 ;  3  Dowl.  171,  &  C. 
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This  statute,  as  it  affects  the  sale  of  goods  on  Sunday^  has 
been  already  considered  («). 


IX.  Of  Illegal  Charges  on  Benefices. 

Charges  on  Benefices. — In  order  that  the  livings  appointed  for 
ecclesiastical  ministers  may  not  by  corrupt  and  indirect  dealings 
be  transferred  to  other  uses,  it  is  enacted  by  the  statute  13  Eliz. 
c.  20  (repealed  by  43  Geo.  III.  c.  84<,  but  revived,  as  regards 
this  provision,  by  the  57  Geo.  III.  c.  99 (a?)),  "  that  all  charge 
ings  of  benefices  with  cure  thereafter  with  any  pension  or  with 
any  profit  out  of  the  same  to  be  yielded  or  taken,  other  than 
rents  to  be  reserved  upon  leases  thereafter  to  be  made,  according 
to  the  meaning  of  that  act,  should  be  utterly  void."  Under  this 
enactment,  a  demise  by  a  parson  of  his  benefice  expressly  to  se* 
cure  an  annuity y  8cc.,  is  void  (y).  And  a  composition  by  cre- 
ditors with  a  clergyman,  in  consideration  that  his  future  income 
may  be  received  by  a  trustee,  and  applied  in  liquidation  of  his 
debts,  is  void  (2r),  even  though  it  provides  that  a  competent  sti- 
pend for  a  curate  to  serve  the  church  shall  be  reserved  {z).  But 
we  have  seen  {a)  that  the  grant  of  an  annuity  by  a  clergyman, 
and  a  covenant  to  pay  it,  may  be  good,  although  the  same  deed 
contain  a  void  charge  upon  his  benefice  as  a  collateral  security. 
And  where  a  warrant  of  attorney  is  in  such  case  given  with  a 
defeasance  in  the  common  form  as  an  additional  security,  it  will 
not  be  considered  that  there  was  necessarily  an  intention  to 
charge  the  benefice,  and  evade  the  statute ;  and  the  court  will 
not  interfere  to  set  it  aside  (fi).  In  such  a  case  the  question  is, 
whether,  on  the  face  of  the  document  sought  to  be  impeached, 
there  appears  to  have  been  an  execution  for  a  debtj  or  a  charge 
on  a  benefice ;  if  for  the  former,  it  is  immaterial  that,  in  addition 
to  the  security  of  the  warrant  of  attorney,  which  per  se  would  be 
valid,  there  is  a  void  charge  on  the  benefice,  to  which  such  war- 


(ti)  See  anUf  423,  424,  and  notes. 
A  contract  on  Sunday  between  a  far- 
mer and  labourer  for  the  hire  of  the 
latter  is  ?alid ;  "Rex  v.  WhUmarsh,  7 
B.  &  C.  596;  1  M.  &  Ry.  452,  S.  C. 

(jr)  Per  Parke,  J.,  in  Doed  Brough- 
ion  V.  Gully,  9  B.  &  C.  344  ;  4  Man. 
&  Ryl.  250;  Shaw  v.  Pritchard,  10  B. 
&  C.  241 ;  5  Man.  &  liy\,  180. 


(y)  Id, ;  see  cases  there  cited,  and 
Flight  y.  Salter,  1  B.  &  Ad.  673. 

(z)  Alchin  V.  Hopkins,  4  M.  &  Scott, 
615 ;  1  Bing.  N.  C.  99,  S.  C,  observed 
upon  in  Bendry  v.  Pricef  7  Dowl.  755. 

(a)  Ante,  694. 

(6)  Gibbons  v.  Hooper,  2  B.  &  Ad. 
734;  BrUten  v.  Wait,  3  B.  &  Ad. 
915 ;  Johnson  v.  Brazier,  1  Ad.  &  E. 
024;  3  Nev.  &  M.  654. 
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rant  has  reference ;  and  the  court  will  not  look  beyond  the  war- 
rant of  attorney  to  ascertain  the  intention  of  the  pardes,  and  wiU 
not  therefore  read  affidavits  for  this  purpose  (c). 

But  where  the  warrant  of  attorney  appears  on  the  face  of  it  to 
be  a  charge  on  a  benefice,  as  where  it  authorizes  the  issuing  an 
execution  from  time  to  time  for  the  arrears  of  an  annuity  as  they 
should  become  due,  and  expressly  gives  power  to  sequester  tbe 
living  of  the  incumbent,  and  take  possession  so  as  to  be  able  to 
apply  the  profits  thereof  in  satisfaction  of  the  arrears  and  tbe 
future  payments  of  the  annuity,  it  is  void,  and  may  be  set 
aside  (d)* 


(c)  Bendry  v.  Price,  7  Dowl.  P.  C.  113;  2  M.  &  Scott,  174;  1  Law  Jew- 
753;  Bishop  v.  Hatch,  7  Dowl.  763;  nal  N.  S.  177,  S.C. ;  sedvideohsa^- 
Colebrook  v.  Lai/ton,  4  B.  &  Ad.  578 ;  lions  of  Lord  Denman,  C.  J.,  in  Moon 
1  N.  &  M.  874,  8.  C.  V.  Ramtdcn,  7  Ad.  Ar  £.  907  ;  3  N.  ft 

(d)  SaUmar$he  v.  Hewett,  1  Ad.  &  P.  180,  S.  C. 
E.  812 ;  Newland  v.  Watkin,  9  Bing. 
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CHAPTER  V. 
Of  the  usual  Defences  to  Actions  upon  Simple  Contracts, 


1. — Performance  of  tfie  Contract :  and  in  Excuse  thereof  by 
reason  of  the  Plaintiff's  Non-Performance  of  a  Condition 
precedent,  or  on  cu:count  of  a  Failure  of  Consideration, 
bic. 
2. — Payment, 

8. — Accord  and  Satisfaction, 
4. —  That  a  Bill  of  Exchange,  or  other  negotiable  Security,  has 

been  taken  for  the  Debt. 
5. — Release  of  the  Claim  by  the  Act  of  the  Party,  or  by  Ope- 
ration of  Law, 
6. — Another  Action  pending — Judgment  before  recovered,  kc. 
7. — Arbitrament  and  Award. 
%.—A  Tender  of  the  Debt. 
9, — The  Statute  of  Limitations, 
\0.—A  Set-off. 
11. — Infancy  of  Defendant. 
12. — Coverture  of  Defendant. 
13. — Bankruptcy  and  Certificate. 
14. — Discharge  under  the  Insolvent  Act. 


1.   Performance  of  the  Contract  (a);    and   in    Excuse 

THEREOF;  BY  ReASON  OF  THE    PlAINTIFF's  NoN-PERFORM- 

ance  of  a  Condition  precedent,  &c.,  or  on  Account  of 
A  Failure  of  Consideration,  &c. 


(a)  As  to  performance  by  payment  And  under  the  plea  of  tlie  general 

of  money,  see  post,  744.    As  to  per-  issue,  the  defendant  cannot  show  any 

forroance  of  a  contract  to  deliver  goods,  matter  in  discharge,  justification,  or 

see  an/e,  439  to  446.     It  is  now  ne-  excuse  of  non-performance;  Chit.  jun. 

cesssary  to  plead  performance  of  a  Precedents  in  Pleading,  372. 
contract  specially,  even  in  as$umptit. 
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1.  By  whom  a  Contract  is  to  be  per^ 

formed, 

2.  How  it  iiio  be  performed, 

3.  When  the  Performance  is  to  take 

place. 


4.  Of  Notice  and  Request  to  Perftim, 

5.  Excuses  of  Performance  in  generd. 

6.  Of  Rescinding  a  Coniract  on  N<»- 

performance^  4^c. 


1.  By  whom  the  Contract  is  to  he  performed. 

It  is  a  rule  that  the  person  to  be  discharged  from  liability  upon 
a  contract  by  the  performance  of  a  certain  act^  is  impliedly  bound 
to  do  or  cause  to  be  done  the  act  which  is  to  exonerate  him  (ft). 
As^  if  the  creditors  of  an  insolvent  agree  to  receive  a  composition 
on  their  respective  debts,  to  be  secured  by  the  promissory  notes 
of  the  debtor,  the  payment  whereof  was  to  be  guaranteed  by  a 
third  person,  it  is  incumbent  on  the  insolvent  to  tender  such 
notes  to  the  creditors,  in  order  to  bar  their  original  claims ;  and 
it  is  not  necessary  for  the  latter  to  demand  them  (c),  though  we 
have  seen  that  in  some  cases  such  tender  may  be  dispensed 
with  (d).    And  if  a  party  has  to  pay  a  sum  of  money,  a  mere 
readiness  to  do  so  is  insufficient ;  he  is  bound  to  go  to  the  partf 
entitled  to  receive  it,  and  pay  or  tender  the  money,  in  order  to 
exonerate  himself  from  liability  («),  and  he  qannot  plead,  witboot 
showing  some  new  consideration,  a  discharge  from  making  such 
tender  or  payment  (/).    And  (he  acceptor  of  a  bill,  or  maker  ci 
a  note,  is  in  general  liable  thereon,  although  the  instrument  has 
not  been  presented  for  payment ;    it  being  legally  incumbent 
upon  the  acceptor  or  maker  to  discover  the  holder,  and  pay  it 
without  presentment  {g).    And  a  plea  by  the  acceptor  of  a  bill} 
that  after  the  bill  became  due  he  tendered  the  amount  to  the 
plaintiff  with  interest  from  the  day  it  became  due,  is  bad  on  d^ 
murrer ;  though  it  should  seem  that  if  an  acceptor  goes  to  the 
holder's  residence  on  the  day  the  bill  becomes  due,  but  cannot 
find  him,  but  subsequently  tenders  him  the  money,  a  plea  of 
those  facts  would  be  good  (/i). 


(6)  Co.  Lit.  211  a,  210  b,  2?0 ; 
Bac.  Ab.  Conditions ;  Bro.  Ab.  Con- 
ditions, 174 ;  see  Cheney's  case,  3 
Leon.  260. 

(r)  Cranley  v.  HiUary,  2  M.  &  Sel. 
120. 

id)  Reay  v.  White,  1  C.  &  M.  748 ; 
3  Tyr.  597,  S.  C. ;  ante,  689. 

(e)  Co.  Lit.  sect.  340 ;  Soward  v. 
Pabner^^^  Moere,  276;    Cranley  v. 


Hillary,  2  M.  &  Sel.  122. 

(/)  Cooper  V.  PhUUps,  1  C,  M. « 
R.  649. 

ig)  Chitty,jun.  Bills,  47,48;  2V- 
ner  ▼.  Hayden,  4  B.  &  C.  1 ;  6  Dowl. 
&  R.  5 ;  Ryan  &  M.  215,  S.  C. 

(A)  Poole  V.  Twnbridge,  2  M.  &  W. 
2*23,  and  per  Lord  Abinger  there, 
S.  C.  nom.  Poole  v.  Crompton,  S  Do^- 
P.  C.  468. 
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Where  B.  agrees  to  retake  from  A.  a  public  house,  provided 
the  owners  of  the  house  would  accept  him  {13,)  as  their  tenant, 
it  lies  upon  A.  to  show  that  the  owners  were  willing  to  accept  B. 
as  their  tenant  (i). 


2.  How  performed. 

With  regard  to  the  mode  of  performing  a  contract,  but  few 
observations  need  be  made.  It  is  obvious  that  an  agreement  is 
to  be  executed  according  to  its  legal  construction. 

When  a  contract  is  in  the  alternative,  as  that  the  promiser  shall 
do  a  certain  act ''  on  the  1st  of  January,  or  the  1st  of  February," 
or  shall  '^  pay  a  sum  of  money  or  deliver  a  horse  to  the  pro- 
misee," the  right  to  select  the  mode  of  performance  is  impliedly 
vested  in  the  promiser  (A).  ''  In  case  an  election  be  given  of 
two  several  things,  always  he  that  is  the  first  agent,  and  which 
ought  to  do  the  first  act,  shall  have  the  election ;  as,  if  a  man 
granteth  a  rent  of  20«.,  or  a  robe,  to  one  and  to  his  heirs,  the 
grantor  shall  have  the  election,  for  he  is  the  first  agent  by  pay- 
ment of  the  one,  or  delivery  of  the  other.  But  if  I  give  untq^ 
you  '  one  of  my  horses  in  my  stable,'  there  you  shall  have  the 
election,  for  you  shall  be  the  first  agent  by  taking  or  seizure  of 
one  of  them  (/).**  And  if  J,  agree  to  re-invest  a  sum  in  the 
three  per  cent,  consols,  in  the  name  of  B.,  charging  the  stock  at 
a  price  not  exceeding  68^  per  cent.,  or  to  pay  the  sum  in  bank 
notes  on  B»  giving  A.  six  months^  notice,  it  is  in  the  election  of 
B.  whether  he  will  have  the  money  re-invested,  or  paid  in  bank 
notes  (m). 

Where  rent  was  reserved  quarterly  or  half  quarterly,  and  the 
landlord  for  one  year  received  the  rent  quarterly,  this  was  held 
to  be  an  election  on  his  part  that  the  rent  should  be  paid  quar- 
terly, and  that  he  was  not  justified  in  subsequently  distraining 
for  a  half  quarter's  rent  at  all  events  without  notice  {n). 


(i)  JefferUi  v.  Clare,  2  M.  &  W.  44. 

\k)  Lay  ton  v.  Pearce,  1  Doug.  16, 
per  Lord  Mansfield,  C.  J. ;  see  Penny 
V.  Porter,  2  East,  2 ;  1  ChiUy,  PI. 
6th  ed.  308,  334. 

(/)  Co.  Lit.  145  a.  By  the  French 
law  *'  the  election  belongs  to  the  debtor 
if  it  have  not  been  expressly  accorded 
to  the  creditor.  A  aebtor  may  dis- 
charge himself  by  delivering  one  of 
two  things  promised ;  but  ho  cannot 


compel  the  creditor  to  receive  one  part 
of  one  and  one  pnrt  of  the  other.  An 
obli$(ation  is  pure  and  simple,  although 
contracted  in  an  alternative  manner, 
if  the  one  of  two  things  promised  could 
not  be  the  subject  of  obligation." — 
Code  Civil,  bk.  iii.  tit.  3,  art.  1 190. 

(m)  Chippendale  v.  Thurfton,  4  C. 
&  P.  98. 

(n)  Mallam  v.  Arden,  10  Bing.  299; 
3  M.  &  Soott,  793,  S.  C. 
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Where  an  agreement  is  in  the  alternative,  and  one  branch  of 
the  alternative  cannot  in  law  be  performed,  the  promisor  is  bound 
to  perform  the  other  (o). 

The  performance  must  be  of  the  terms  of  the  contract ;  there- 
fore if  A.  agree  to  purchase  SOO  bales  of  cotton  at  a  certain  price, 
and  accept  a  bill  for  the  amount,  it  is  not  suflScient  for  the  ven- 
dor to  aver  that  he  was  willing  to  deliver  206  bales,  but  he  must 
show  a  readiness  to  deliver  the  precise  number  (p). 

A  contract  by  a  workman  to  perform  work  on  materials  sup- 
plied to  him  by  his  employer  is  performed,  and  the  right  to  sue 
for  work  and  labour  is  complete,  as  soon  as  the  worlunan  has 
finished  the  work,  and  given  his  employer  a  reasonable  opportu- 
nity of  ascertaining  its  correctness  (9). 

3.  When  it  is  to  he  performed  (r)« 

When  a  contract  is  silent  as  to  the  period  of  performance,  the 
law  infers  an  engagement  that  it  shall  be  executed  within  a  rea- 
sonable time  {s) ;  as  in  the  case  of  a  covenant  at  all  times  to 
make  further  assurance,  a  reasonable  time  to  levy  a  fine,  advised 
by  counsel,  shall  be  allowed  (0.  We  shall  presently  observe  a 
request  is  sometimes  necessary  to  complete  the  right  of  action 
for  the  non-fulfilment  of  the  agreement. 

Where  a  contract  is  to  be  performed  within  or  at  the  expira- 
tion of  a  months  the  presumption  of  law  is,  that  the  parties  meant 
a  lunar^  not  a  calendar  month  ;  unless  there  be  something  in  the 
contract,  or  some  custom  in  the  trade,  in  reference  to  which  the 
agreement  is  made,  to  rebut  the  presumption,  and  show  that  a 
calendar  month  was  intended  (w).    And  by  the  custom  of  mer- 


(0)  Stevens  v.  Webh,  7  C.  &  P.  61. 

(p)  Dison  ▼.  Fletcher^  3  M.  &  W. 
146. 

{q)  Hughes  v.  Lenny,  5  M.  &  W. 
183. 

(r)  As  to  the  materiality  of  time 
upon  a  contract  for  the  sale  of  an 
estate,  in  regard  to  delivery  of  abstract, 
&c.,  see  antCi  310.  Lapse  of  twenty 
years  from  time  of  making  contract, 
when  evidence  of  performance,  Kirk- 
man  V.  Sihonli  4  M.  &  W.  339 ;  1  M. 
&  W.  422. 

(5)  It  is  a  question  for  the  jury  -what 
is  a  reasonable  time,  and  we  have  seen 
that  parol  evidence  is  admissible,  to 


show  the  circumstances  and  situation 
of  the  parties  at  the  time  of  making 
the  contract,  for  the  purpose  of  deter- 
mining what  is  a  reasonable  time; 
ELlii  v.  Thompson,  3  M.  &  W.  445; 
ante^  108.  See  ante,  536,  as  to  a  pro- 
mise of  marriage. 

{t)  Pexpoint  v.  Thymbelbye,  1  Rol. 
Ab.  441 ;  1  Lord  Raym.  40«.  So  in 
the  case  of  a  covenant  to  find  security, 
Peeter  v.  Carter,  1  Rol.  Ab.  til.  Con- 
dition (D.),  433. 

(tt)  Lang  V.  Gale,  1  M.  &Sel.  Ill; 
Barksdale  v.  Morgan,  4  Mod.  185; 
Joceiyn  v.  Hawkins,  1  Slra.  44<); 
Titus  V.  Lady  Preston,  id.  65%;  Soper 
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chants,  bills  of  exchange  are  payable  at  calendar,  not  lunar 
months,  from  the  date  thereof. 

Where  a  computation  is  to  be  made  from  an  act  done,  the  day 
of  doing  the  act  shall  be  excluded,  at  least  when  the  act  is  done 
to  the  party  himself  (a;).  Where  a  contract  is  to  be  performed 
within  ten  days  afler  the  date,  or  day  of  the  date,  it  seems  that 
the  day  of  the  date  is  to  be  excluded  (y).  And  where  goods 
were  sold  at  two  months'  credit,  it  was  held  that  the  day  upon 
which  the  contract  was  made  must  be  excluded  (z). 

Where  the  performance  is  to  take  place  one  month  from  the 
date  of  an  agreement,  and  there  is  a  possible  date,  it  must  be 
executed  accordingly;  and  the  month  shall  not  be  computed 
from  the  making  of  the  contract,  although  part  of  the  month  had 
elapsed  at  the  time  the  agreement  was  entered  into.  But  if  the 
whole  of  the  month  had  in  such  case  elapsed  when  the  agreement 
was  made,  it  shall  be  intended  that  the  parties  meant  that  the 
act  should  be  done  within  a  month  from  the  actual  making  of 
the  agreement.  And  the  words  "  one  month  from  the  making 
hereof,"  or  "  from  henceforth/*  in  an  agreement,  impliedly  signify 
one  month  from  the  actual  execution,  not  from  the  date  of  the 
contract  (a).  The  date  of  an  agreement  is  not  conclusive  evi- 
dence that  it  was  then  executed  (b). 

Where  an  agreement  was  entered  into  by  an  attorney  with  an- 
other person  to  form  a  partnership,  to  commence  absolutely  in 
priBtentif  it  was  held,  that  no  time  being  expressly  fixed  for  the 
commencement  of  the  partnership,  it  began  at  once,  if  at  all, 
although  the  latter  party  was  not  at  the  time  admitted  as  an 
attorney,  and  that  circumstance  invalidated  the  contract  (c). 

There  are  instances  in  which,  although  a  future  time  for  doing 


V.  Curtis,  2  Dowl.  237;  Talbot  v. 
Linjkld,  3  Burr.  1415;  1  Bla.  Rep. 
450,  S.  C. ;  ChiUy's  Statutes,  tit.  Time, 
note,  p.  1044 ;  Jolly  v.  Young,  1  £sp. 
R.  186. 

{x)  Lester  y.  Garland,  15  Ves.  248; 
Pellew  V.  Inhabitants  of  Wonford,  9 
B.  &  C.  144;  4  Man.  &  Ky.  130; 
Hardy  ▼.  Ryle,  9  B.  &  C.  603;  4  Man. 
&  Ry.  295 ;  Rex  v.  Justices  of  West 
Riding  of  Yorkshire,  4  B.  &  Ad.  685; 
1  N.  &  M.  4?6,  S.  C. ;  Rex  v.  Good- 
enough,  2  Ad.  &  E.  463  ;  Rex  v.  Jus- 
tices of  Cumberland,  4  N.  &  M.  378  ; 
Buxton  V.  Spiers,  2  C,  M.  &  R.  601 ; 

Webb  V.  Fairmaner,  3  M.  &  W.  473  ; 

Young  V.  Higgon,  6  M.  &  W.  49. 


Where  a  lease  is  to  commence  "  from" 
the  25th  March,  the  term  does  not 
end  until  the  last  moment  of  the  25th 
March  in  the  last  year;  Ackland  v. 
Lulley,  1  P.  &  Dav.  636  ;  ante,  81. 

(j/)  Id,;  Pugk  V.  Duke  of  Leeds, 
Cowp.  7 14;  Watson  v.  Pears^  2  Camp. 
294. 

(z)  Webb  V.  Fairmaner,  3  M.  &  W. 
473. 

(a)  See  Styles  v.  Wardle,  4  B.  &  C. 
908  ;  7  D.  &  R.  507,  S.  C. 

(6)  Hall  7.  Cazenove,  4  East,  477. 

(c)  Williams  v.  Jones,  7  D.  &  R. 
548 ;  5  B.  &  C.  108,  S.  C. ;  and  see 
Bat  ley  v.  Letvis,  1  Scott's  N.  R.  143  ; 
1  Man.  &  Gr.  155 ;  ante,  232. 
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an  act  be  appointed  by  the  contract,  the  party  who  is  to  perform 
it  may,  even  before  the  arrival  of  the  time,  subject  himself  to 
responsibility  by  disabling  himself  from  fulfilling  the  agreement. 
Where  a  party  has  disabled  himself  from  making  a  title  to  an 
estate  he  has  stipulated  to  convey  at  a  future  day,  by  executing 
an  inconsistent  conveyance  of  that  estate,  he  commits  a  breach 
of  his  stipulation,  and  is  liable  to  be  sued  before  such  day 
arrives  (rf), 

A  contract  must,  in  general,  be  performed  strictly  on  the  ap- 
pointed day  (e),  although  its  non-performance  may  occasion  a 
forfeiture ;  but  the  right  to  insist  upon  such  strict  performance 
may  be  waived,  if  the  party  on  being  informed,  upon  that  day, 
that  the  contract  cannot  conveniently  be  performed  until  the  fol- 
lowing day,  make  no  objection  to  such  substitution  of  the  time 
of  completion  ( f).  We  have,  however,  already  seen  that  where 
the  Statute  of  Frauds  requires  that  an  agreement  should  be  in 
writing,  the  partial  performance  of  it  cannot  be  waived  by 
parol  (g). 

4.  Of  Notice,  and  Request  to  Perform. 

In  regard  to  notice  of  a  fact  on  the  occurrence  of  which  the 
right  to  claim  performance  of  the  contract  depends,  the  general 
rule  is,  that  the  promisee  is  not  bound  to  give  notice  of  the  fact 
to  the  promisor,  if  the  matter  be  of  such  a  nature  that  it  lies 
equally  within  the  power  of  each  to  ascertain  it.  Notice,  when 
not  expressly  required  by  the  contract,  is  only  necessary  where 
the  matter  lies  more  properly,  or  peculiarly,  within  the  know- 
ledge of  one  of  the  parties  than  the  other.  The  defendant,  the 
promiser,  must  take  notice  at  his  peril,  where  each  party  has  in 
legal  contemplation  equal  means  of  information  (A).     As,  if  the 


(J)  Per  Bayley,  J.,  in  Ford  v.  Tiley, 
6  B.  &  C.  327,  328 ;  9  D.  &  R.  448; 
which  is  a  strong  case  upon  the  above 
doctrine.  An  agreement  to  grant  a 
future  lease  was  there  held  under  the 
circumstances  to  be  broken  by  joining 
trustees  in  a  lease  to  another ;  although 
an  existing  lease  had  not  expired. 
And  see  per  Tindal,  C.  J.,  in  Beswick 
V.  Swindells,  3  Ad.  &  £.  883 ;  1  Roll. 
Abr.  268,  pi.  1.8;  8  Vin.  225. 

(c)  On  sale  of  real  property,  ante, 
310, 31 1 ;  on  sale  of  goods,  ante,  444. 

(/)  Carpenter  y,Bland/brd,  3  Mslxu 
&  R.  93;  8  B.  &  C.  57^^  S.  C. 


(jg)  Ante,  111;  and  see  Stead  v. 
Dawber,  2  P.  &  Dav.  451 ;  10  Ad.  & 
E.  57,  S.  C;  Marshall  v.  Lynn,  6  M. 
&  W.  109. 

(A)  2  Saund.  62,  a,  note  4 ;  1  Chitty 
PI.  6  ed.  328.  Notice  to  principal  'n 
notice  to  all  his  agents;  wUlis  v.  Bank 
of  England,  4  Ad.  &  £.  39,  per  Deo- 
man,  C.  J. ;  Mayhew  v.  Eames,  3  B. 
&  C.  601.  When  vendor  of  real  es- 
tate should  give  notice  to  vendee  where 
he  may  verify  the  deeds ;  Rippinghall 
V.  Lloyd,  5  B.  &  Ad.  742 ;  2  Nev.  & 
Man.  410«  S.  C 
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defendant  engage  to  do  an  act,  on  a  stranger  performing  a  cer- 
tain thing;  or  upon  such  stranger  attaining  the  age  of  21  years, 
or  dying ;  notice  of  these  events  need  not  be  given  to  the  de- 
fendant (i).  So  if  A.  be  bound  to  indemnify  B.  against  the  acts 
of  a  third  person,  the  liability  attaches  virithout  notice  from  B»  to 

A.  of  such  acts  (ft). 

Where  a  contract  is  to  be  performed  "  upon  notice,"  or  "  one 
month  after  notice,**  it  is  necessary  to  give  such  notice.  But  a 
clause  in  a  lease,  giving  a  power  of  re-entry  if  the  tenant  should 
make  default  in  performance  of  any  of  the  covenants  contained  in 
the  lease  by  the  space  of  30  days  after  notice^  does  not  apply  to 
negative  covenants,  as  those  not  to  do  certain  acts,  but  is  confined 
to  covenants  for  the  performance  of  substantive  acts  (Z). 

Where  the  promise  is  to  pay  the  plaintiff  so  much  "  as  another 
person  had  given  him  for  similar  goods;'*  or  **  to  pay  him  the 
amount  of  damages  he  had  sustained  by  a  battery,"  &c. ;  notice 
of  the  amount  the  plaintiff  had  received  from  the  third  party,  and 
of  the  extent  of  his  injury,  would  seem  to  be  necessary;  as  these 
facts  are  more  naturally  and  properly  within  the  knowledge  of  the 
plaintiff(m).  Notice  by  the  holder  of  a  bill  or  note,  to  the 
drawer  or  indorser  of  the  former,  or  indorser  of  the  latter,  of  the 
non-payment  by  the  acceptor  or  maker,  is  required  by  the  law 
merchant;  and  the  necessity  of  giving  it  may  perhaps  be  referred 
to  the  same  principle.  The  acceptor  of  a  bill,  or  maker  of  a  note, 
payable  at  a  banker*s,  &c.,  is  not,  in  general,  entitled  to  notice 
of  dishonour  on  presentment  at  such  banker's,  &c. ;  because  it 
is  the  duty  of  the  party  to  see  that  the  money  is  ready  on  the 
presentment  of  the  instrument  (n). 

A  reasonable  notice  may  sometimes  be  impliedly  requisite 
from  the  particular  nature  of  the  case.  Thus,  a  theatrical  per- 
former who  is  called  on  to  resume,  (in  consequence  of  the  illness 
of  another  actor),  a  part  in  which  be  has  acquired  celebrity,  is 
entitled  to  reasonable  notice  before  the  time  when  the  required 
performance  will  take  place ;  although  the  contract  by  which 
the  party  was  engaged  contain  no  stipulation  that  such  notice 
should  be  given  (o). 

« 

(i)  HarrU  v.  Ferrand,  Ilardr.  42  ;  (iw)  1  Chitty  PI.  6  ed.  328. 

1  Chitty  PI.  6  ed.  328,  329.  (n)  Turner  v.  Haydtn,  4  B.  &  C.  1 ; 

(k)  Cutler  V.  Southern,  1   Saund.  6  D.  &  R.  5. 

116;  Ulley  v.  Hcujiit,  11  Price,  494.  (o)  Graddon  v.  Frke,  2  C.  &  P. 

(0  Doc  d.   Palk  y.  Marchetti,   1  610. 

B.  &  Ad.  715. 
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Unless  there  be  an  express  stipulation  (p)  in  tlie  contract  that 
a  request  or  demand  of  performance  shall  be  made,  or  it  be  re- 
quisite from  the  peculiar  nature  of  the  bargain,  none  is  essential 
to  complete  the  cause  of  action.  The  party  is  bound  to  perform 
his  contract  without  being  required  so  to  do.  As  in  the  common 
case  of  a  contract  to  pay  a  sum  of  money  generally,  or  upon  a 
certain  day,  or  upon  demand,  no  demand  is  necessary,  though  a 
different  rule  holds  in  the  case  of  a  bond  with  a  penalty  to  secure 
the  performance  of  a  collateral  act  (9). 

A  request  need  not  be  arerred,  except  where  by  the  express 
terms  of  the  contract  a  request  must  precede  the  delivery,  or 
where  that  is  to  be  implied  from  the  nature  of  the  contract; 
in  either  of  the  excepted  cases  a  request  must  be  both  alleged 
and  proyedy  but  not  otherwise  (r).  And  where  the  contract  is  to 
deliver  goods  bought,  on  request,  at  a  certain  price,  the  vendee 
need  only  aver  and  prove  a  request  to  deliver  and  a  readiness  to 
pay  the  price,  without  showing  it  was  tendered  (s)*  And  even 
where  a  tender  would  be  otherwise  necessary,  it  is  not  so  if  a 
vendor  admits  that  it  would  be  fruitless  {t).  In  the  case  of  an 
agent,  in  suing  him  for  not  accounting,  a  prior  demand  of  an  ac- 
count is  necessary  (u) ;  and  in  the  instance  of  a  surety,  in  suing 
him  for  not  paying  the  balance  of  accounts  between  the  principal 
and  the  creditor,  a  request  to  pay  would  seem  to  be  proper  (jr). 

And  where  a  person  promises  to  guarantee  the  payment  of 
bills  by  indorsing  them,  it  is  incumbent  on  the  promisee  to  pre- 
sent them  for  indorsement,  and  this  within  a  reasonable  time(y)' 


(p)  See  instances,  1  PI.  6  ed.  329. 
Per  Lord  Abinger,  C.  B.,  in  Shillibeer 
V.  Gfyn,  2  M.  &  W.  148;  Broum  v. 
Dean,  5  B.  &  Ad.  849,  850.  If  a  note 
be  payable  after  sight,  Chitty,  jr.  B. 
50,  100  a  a;  Holmes  v.  Kcrrison,  2 
Taunt.  323 ;  or  one  month  ajier  dc 
ftwndf  see  Thorpe  v.  Booth,  Ily.  &  M. 
388 ;  or  "  on  demand  at  sight ;"  Dixon 
V.  Nuttall,  1  C.  M.  &  R.  307  ;  a  de- 
mand is  necessary;  aliteTf  it  seems, as 
against  the  maker  of  a  note  payable 
generally  on  demand;  Christie  v.  Fon- 
sick,  Sel.  N.  P.  8  ed.  141,  352;  Chitty, 
jr.  Bills,  100  a  a;  Norton  v.  Ellam,  2 
M.  &  W.  461. 

(q)  Gibbs  V.  Southam,  5  B.  &  Ad. 
913;  3  Nev.  &  Man.  155. 

(r)  See  per  Lord  Abinger,  C.  B.,  in 
Radfordy.  Smith,  3  M.  &  W.  258;  and 


see  Back  v.  Owen,  5  Term  Rep.  409,  as 
explained  by  Lord  Abinger,  ubi  supra, 

(s)  Rawsony^JohnsoTiy  1  East,  203; 
1  Saund.  320  e,  note  5. 

{t)  Jackson  v.  Jac(^,  3  Bing.  N.  C, 
869 ;  5  Scott,  79. 

(u)  Topham  v.  Braddkky  1  Taant 
572. 

(i-)  At  all  events  a  surctt/  is  entitled 
to  a  demand  where  he  engaged  to  pay 
"  on  request;"  Sicklemore  y,Thistiel<m, 
6  M.  &  Sel.  9;  Lillei/  v.  HewUt,  11 
Price,  404.  But  if  there  be  no  sDch 
stipulation,  and  the  contract  were  that 
the  money  should  be  paid  at  the  cre- 
ditor's house  on  a  fixed  day,  no  re- 
quest need  be  made;  Redey.  Farr,6 
M.  &Sel.  121,  125. 

(y)  Ante,  78» 
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6.  Of  Excuses  of  Performance  in  general. 

The  effect  of  the  performance  of  a  contract  being  prohibited 
by  an  act  of  parliament,  passed  after  the  contract  was  made,  has 
been  already  noticed  (2).  It  may  here  be  added,  that,  where  the 
law  casts  a  duty  on  a  party,  the  performance  shall  be  excused,  if 
it  be  rendered  impossible  by  the  act  of  God  (a) ;  but  where  a 
party,  by  his  own  contract^  absolutely  engages  to  do  an  act,  it  is 
deemed  to  be  his  own  fault  and  folly  that  he  did  not  thereby 
expressly  provide  against  contingencies,  and  exempt  himself  from 
responsibility  in  certain  events;  and,  in  such  case,  therefore, 
that  is,  in  the  instance  of  an  absolute  and  general  contract,  the 
performance  is  not  excused  by  an  inevitable  accident,  or  other 
contingency,  although  not  foreseen  by  or  within  the  control  of 
the  party  (i).  And  it  should  seem,  that  if  a  person  covenants  to 
perform  an  act,  which  at  the  time  of  covenanting  is  impossible  of 
performance,  he  is  nevertheless  liable  in  damages  for  his  breach 
of  contract  (c). 

Thus,  if  a  lessee  covenant  to  repair,  he  is  not  discharged  by 
the  destruction  of  or  injury  to  the  premises  by  lightning,  fire,  or 
wind  {d).  Nor  is  the  landlord  in  such  case  prevented  from  reco- 
vering his  rent  during  the  continuance  of  the  tenancy  (e).  So,  if 
the  charterer  of  a  ship  covenant  to  send  a  cargo  alongside  at  a 
foreign  port,  he  is  liable  if  he  omit  to  do  so,  although  all  inter- 
course were  forbidden  by  the  law  at  the  foreign  port,  in  conse- 
quence of  the  prevalence  of  an  infectious  disorder  (/).  So,  if  a 
man  covenant  to  deliver  goods  at  London,  the  loss  of  the  boat 


(a)  Ante,  698;  and  see  Piatt  on 
Coy.  587.  Impossible  considerations, 
afUe,  57,  60. 

{a)  See  instances  as  to  bailees,  ante, 
471,  481. 

(6)  Paradine  t.  Jane,  Aleyn  R.  27, 
cited  by  Lawrence,  J.,  in  Hadley  v. 
Clarke,  8  T.  R.  267;  Atkinson  v. 
Ritchie,  10  East,  533,  per  Lord  Ellen- 
borough,  C.  J.;  Com.  Dig.,  Action 
upon  the  Case  upon  Assumpsit,  G,; 
Bullock  V.  Dommiit,  6  T.  R.  650; 
Hadley  v.  Clarke,  8  T.  II.  259  ;  Piatt 
on  Cov.  582 ;  see  ante,  57  to  60.  When 
the  performance  of  the  condition  of  a 
bond  becomes  impossible  by  the  act 
of  the  obligor,  such  impossibility  forms 
no  answer  to  an  action  on  the  bond, 
per  Tindal,  C.  J.,  Betwick  v.  Swindells, 
3  Ad.  &  E.  88S.  Bonds  vf'Mh  condi- 
tions, the  performance  of  ivhich  is 
afterwsurds  rendered  impossiUe  by  the 


act  of  God ;  Co.  Lit.  206 ;  3  Com. 
Dig.,  Condition,  (D  1),(L  13);  2  Bla. 
Com.  840. 

(c)  Tuffnell  v.  Constable,  3  N.  &  P. 
47 ;  7  Ad.  &  E.  798,  8.  C. 

{d)  Paradine  v.  Jane,  BtUhck  v. 
Dommitt,  ubi  supra;  The  Brecknock 
Company  v.  Pritchard,  6  T.  R.  750 ; 
Baker  v.  Holtzapffell,  4  Taunt.  45. 
No  relief  in  equity ;  Hare  v.  Groves,  3 
Anstr.  687;  Holtzapffell  v.  Baker,  18 
Ves.  jr.  115. 

(c)  Izon  V.  Gorton,  5  Bing.  N.  C, 
501 ;  7  Scott,  537;  Ibbs  v.  Richardson, 
1  P.  &  Dav.  618  ;  ante,  371 ;  as  to  the 
liability  of  the  tenant  of  a  house  in 
Scotland,  where  the  premises  are  de- 
stroyed by  fire,  see  Mackenzie  v. 
M'Leod,  4  M.  &  Scott,  249,  ante,  92. 

(/)  Barker  r,  Hodgson,  3  M.  & 
Sel.  267;  Barrett  ▼.  IhUton,  4  Camp. 
333;  see,  however,  FhtttonCor.  5^« 
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by  tempest  will  not  excuse  him  (^).  The  charterer  of  a  ship  for 
the  conveyance  of  a  cargo  from  a  foreign  port  is  not  however 
liable  to  the  owner  for  the  unavoidable  detention  of  the  ship  by 
the  frost  after  the  completion  of  the  loading  (A).  And  it  is  no 
defence  to  an  action  on  a  charter-party  for  not  sailing  on  the 
voyage  towards  a  port  agreed  on,  that  the  port  was  in  a  state  of 
blockade ;  at  leasts  if  the  blockade  had,  at  the  time  the  charter- 
party  was  made,  been  publicly  notified  to  the  English  government, 
so  that  the  defendant  must  be  taken  to  have  been  aware  of  it(t). 

The  lessee  in  a  coal  lease  covenanted  to  pay  a  certain  propor- 
tion of  the  value  of  900  cwt.  of  the  coals  to  be  raised,  unless  pre- 
vented by  unavoidable  accident  from  working  the  pit.  It  was 
held,  that  if  the  accident  were  only  of  such  a  nature  that  the 
working  the  pit  was  not  physically  impossible,  but  might  have 
been  effected,  though  the  expense  would  be  greater  than  the 
value  of  the  coals  to  be  raised)  the  defendant  was  liable  ( j). 

The  misconduct  of  a  passenger  on  board  a  ship  may  justify  the 
captain  of  the  vessel  in  excluding  him  from  the  cabb,  and  excuse 
the  captain  from  performing  his  contract  to  provide  for  him 
there  (A). 

It  is  also  a  general  rule,  that  an  entire  contract  cannot  be  ap- 
portioned (/) ;  and  if  a  party  undertake  to  complete  a  certain  act 
(entire  or  indivisible)  before  his  claim  to  remuneration  is  to 
accrue,  he  cannot  recover  for  a  j^aWiaZ  performance,  although  the 
completion  were  prevented  by  accident  (m). 

A  sailor  was  to  be  paid  a  certain  sum,  if  he  proceeded  and 
continued,  and  did  his  duty,  on  a  voyage.  He  died  before  the 
ship  arrived.  It  was  held,  that  his  executor  had  no  claim  to  any 
part  of  the  wages  (m).  And  where  a  sailor  was,  instead  of  wages, 
to  receive  a  certain  share  of  the  net  proceeds  of  the  cargo,  bat 
not  until  the  arrival  of  the  ship  at  London,  and  her  cargo  should 
be  sold,  and  the  ship  never  arrived  at  London,  though  the  cargo 


(g)  Tampion  v.  Mii4»,  7  T.  R.  884. 

(A)  PringU V.  MoUett,  6  M .  &  W.  80. 

(0  Medeirot  v.  HiU,  5  C.  &  P. 
182;  8  Bing.  231,  S.  C.  The  bor- 
rower of  a  horse  promised  to  redeliver 
it  ofi  request ;  the  horse  died  without 
his  default  before  request.  Held  he 
was  not  liable ;  Williams  v.  Uoydj  Sir 
W.  Jones,  179,  S.  C.  by  the  names  of 
Williams  v.  Hi//,  Palm.  548.  The 
ground  of  the  decision  must  have  been 
that  such  a  bailee  is  not  liable  for  a 
loss  occasioned  by  the  act  of  God,  and 


the  promise  was  construed  to  have 
relation  only  to  such  liability  to  rede- 
liver as  the  law  implied. 

( /)  Morris  v.  Smith,  3  Doug.  279. 

(«)  Prendergast  v.  Compton,  8  Car* 
&  P.  454. 

(/)  See  in  general,  3  Vin.  Abr.  tit. 
Apportionment;  2  Pothier  by  Evans, 
44. 

(ill)  Cutter  V.  Powell,  6  T.  R.  320; 
Appleby  y.  Dods,  8  East,  300;  HuUe 
V.  Heishtman,  2  East,  145 ;  3  Cbitty 
Com.  Law,  129. 
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didj  but  the  sailor  died  on  the  voyage  at  sea,  it  was  held  that  the 
administrator  of  such  sailor  was  not  entitled  to  recover  the  share 
of  the  proceeds,  but  only  on  a  gtuxntum  meruit  for  the  services  of 
the  sailor  on  board  (n).  So,  if  there  be  a  covenant  in  a  charter- 
party  to  pay  freight  "  on  the  goods  being  delivered  at  A./'  no 
claim  to  freight  arises  pro  raid  itineris,  although  the  goods  be 
carried  to  B.,  where  the  ship  is  wrecked,  and  the  defendant  there 
accept  the  goods  (a).  And  if  a  landlord  accept  the  surrender  of 
a  tenancy  in  the  middle  of  a  quarter,  without  any  new  agreement 
as  to  an  apportionment  of  the  quarter's  rent,  he  cannot  recover 
any  part  of  it  (p). 

We  have,  however,  seen,  that  although  a  partial  remuneration 
for  the  part  performance  of  an  entire  act  contracted  to  be  done 
cannot  in  general  be  recovered,  yet  a  claim  j>ro  tanto  may  some- 
times arise  upon  a  quantum  meruit^  where  the  entire  nature  of 
the  contract  is  destroyed  by  the  party  who  is  to  make  the  pay- 
ment accepting  and  retaining  the  benefit  of  the  partial  perform- 
ance, after  the  time  for  completing  the  contract  has  elapsed  (q). 

Condition  precedent. — Whether  one  promise  be  the  considera- 
tion of  another,  or  whether  the  performance,  and  not  the  mere 
promise,  be  the  consideration,  must  be  gathered  from,  and  de- 
pends entirely  upon,  the  words  and  nature  of  the  agreement  and 
intention  of  the  parties. 

To  ascertain  this  intention,  and  point  out  when  performance, 
or  excuse  of  performance,  by  the  plaintiff,  should  be  averred  in 
the  declaration,  and  proved  at  the  trial,  certain  rules  have  been 
collected  by  various  authors,  to  whose  works  the  reader  is  re-^ 
ferred(r).  The  questions  to  be  considered  appear  to  be,  do 
mutual  covenants  go  to  the  whole  consideration  on  both  sides, 
or  a  part  only  ?  if  the  former,  then  the  performance  of  one  is  a 


(n)  Jesse  v.  JRoy,  1  C,  M.  &  R.  316; 
4  xyr.  626,  S.  C. 

(o)  Cook  V.  Jentdngs,  7  T.  R.  381 ; 
cited  by  Bayley,  J.,  Grimman  v.  Legge, 
8  fi.  &  C.  396 ;  S  Man.  &  R.  438. 

(p)  Grimman  v.  Legge,  8  B.  &  C. 
324 ;  3  Man.  &  R.  440 ;  partial  evic- 
tion by  landlord,  ante,  328,  329. 

(B)  AntCy^^d,  568,  569,  571. 

(r)  1  Saund.  320,  note  (4);  2  id, 
107  b,  352  n,  5  ed.;  1  Chit,  on  PI.  6th 
ed«  3S0 ;  Tidd,  Pr.  8th  ed.  440,  445 ; 


9th  ed.  436;  Selw.N.  P.  8th  ed.  113  to 
122;  Piatt  on  Cov.  70  to  95,  104, 
105.  See  an  instance,  Irving  v.  King f 
4  C.  &  P.  309;  and  Matlock  v.  King- 
lake,  2  P.  &  Dav.  343.  Quirrf,  whe- 
ther the  performance  of  a  covenant  to 
repair  is  a  condition  precedent  to  that 
of  a  covenant  for  quiet  enjoyment; 
Brooks  V.  Humphries,  7  Dowl.  1 18;  6 
Scott,  756 ;  5  Bing.  N.  C.  55,  S.  C  ; 
and  see  Dawson  v.  Dyer,  5  B.  &  Ad. 
584 ;  2  Nev.  &  Man.  559. 
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condition  precedent  to  that  of  the  other  («)•  And  is  theconsidenh 
tion  for  a  promise  executory^  or  has  it  been  partially  executed  (<)? 

In  the  case  of  a  condition  precedent,  that  is,  an  act  to  be  per- 
formed by  the  plaintiff  before  the  defendant's  liability  is  to  accrue 
under  his  contract,  the  plaintiff  must  aver  in  his  declaration,  and 
prove,  either  his  performance  of  such  condition  precedent,  or  an 
offer  to  perform  it,  which  the  defendant  rejected ;  or,  his  readi- 
ness to  fulfil  the  condition,  until  the  defendant  dischai^ed  him, 
the  plaintiff,  from  so  doing,  or  prevented  the  execution  of  the 
matter  to  be  performed  by  him  (u). 

Where  the  right  to  demand  the  performance  of  a  certain  act 
depends  on  the  execution  by  the  promisee  of  a  condition  prece- 
dent or  prior  act,  it  is  clear  that  the  readiness  and  offer  of  tha 
latter  to  fulfil  the  condition,  and  the  discharge  or  hindrance  of 
its  performance  by  the  pronuser,  are,  in  law,  equivalent  to  the 
completion  of  the  condition  precedent,  and  will  render  the  pro- 
miser  liable  upon  his  contract  (x). 

In  the  case  of  a  concurrent  consideration,  that  is,  where  tbe 
acts  to  be  done  by  each  party  are  to  occur  at  the  same  period, 
neither  party  can  sue  on  the  contract  without  showing  aperforor 
ance  of,  or  an  ofier,  or  at  least  a  readiness,  to  perform,  his  part 
of  the  agreement,  or  a  wrongful  discharge  or  prevention  of  luch 
performance  by  the  other  party ;  as  in  the  case  of  a  promise  to 
deliver  a  horse  on  being  paid  the  price  thereof  (y). 

In  the  case  of  independent  mutual  contracts  or  promises,  each 
party  has  his  remedy  on  the  covenant  or  promise  in  his  fiivoufi 
without  performing  his  part  of  the  contract  (z)* 

In  all  cases  the  promiser  will  be  discharged  firom  liability  if 
the  promisee  do  any  act  which  renders  it  impossible  for  the 
former  to  perform  his  engagement;  or  omit  to  perform  sod^ 
act  necessary  to  be  performed  on  his  the  promisee's  part  (a)- 


U)  See  jw  Tindal,  C.  J.,  in  Stovers 
V.  Cwling,  3  Bing.  N.  C.  308 ;  3  Scott, 
740,  S.  C. 

(0  Chanter  y.  Leese,  4  M.  &  W. 
311. 

(tt)  AntCy  737,  note  (r). 

(jt)  Hotham  v.  East  India  Company^ 
1  T.  R.  638,  note  a  ;  Smith  v.  Wilson, 
8  East,  443 ;  Alcorn  v.  Westbrook,  1 
Wils.  115;  Bw// V.  Price,  7  Bing.  237, 
cited  antCy  543 ;  Horford  v.  Wilson,  1 
Taunt.  12,  ante,  544. 
(y)  See  ante,  737,  n.  (r) ;  Rawion  y. 


Johnson,  1  East,  203.  See  filler  ^' 
Westlake,  2  a  &  Ad.  155,  action  upon 
a  note  for  part  of  tbe  purchase  money 
of  an  estate  not  conveyed. 

(z)  Ante,  737,  n.  (r) ;  French  v.  2Vt^ 
mn,  Lord  Ravm.  124;  Thomas  r. 
Cadwallader,  Willes,  E.  499.  As  to 
what  arc  independent  covenants,  see 
MaUock  V.  Kinglake,  2  P.  &  !>»▼• 
343. 

(a)  Bryant  v.  Beattie,  4  Bing.  N.  C, 
263;  Com.  Big.  Condition,  L.4>  6; 
Holmesy.  Guppy,  3  M.  &  W.  389. 
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And  in  such  case,  the  promiser  stands  in  the  same  situation  as 
though  the  performance  of  the  contract  on  his  part  had  been 
perfected  {b).  Though,  as  we  shall  presently  see,  the  promiser 
is  not  discharged  if  the  act  done  by  the  promisee  be  a  conse- 
quence or  result  of  the  default  of  the  promiser  (c).  Thus,  if  the 
time  or  mode  of  performance  is  to  depend  upon  the  notice  or 
appointment  of  the  covenantee  (J);  or,  his  personal  attendance 
be  essential,  and  yet  he  absent  himself  (e);  or,  if  the  undertaking 
be  that  I  shall  marry  a  certain  woman  by  a  named  day,  and  be- 
fore that  time  the  promisee  himself  marry  her(/):  in  all  these 
cases  no  liability  on  the  promise  arises.  And  where  the  pro- 
misee is  bound  by  law  to  do  a  certain  act  before  the  performance 
of  the  contract  is  lawful,  (as  to  procure  a  licence,  &c.  for  his 
theatre,  at  which  the  defendant  promised  to  dance,  &c.)  no  action 
can  be  maintained  for  the  breach  of  the  engagement,  untQ  the 
act  required  to  be  done  has  been  rendered  lawful  (g).  Where  a 
contract  is  made  by  a  coachmaker  to  furnish  a  carriage,  and 
keep  it  in  repair,  &c.  for  a  certain  term,  tliis  being  a  personal 
contract,  if  the  coachmaker  transfer  or  sell  his  business  and 
interest  in  the  contract  to  another  person,  the  party  who  hired 
the  carriage  may  treat  the  agreement  as  at  an  end,  on  the  ground 
that  the  coachmaker  had  become  incapable  of  performing  his 
part  of  it  (A).  And  we  have  seen  that  a  book  publisher  dis- 
charges an  author  from  liability  to  provide  articles  agreed  to  be 
inserted  in  a  particular  publication,  by  altering  the  nature  of  the 
work  in  which  the  articles  were  to  appear,  or  requiring  that  the 
articles  should  be  published  separately,  contrary  to  the  spirit  of 
the  contract,  and  to  the  probable  injury  of  the  author's  reputa- 
tion (}). 

And  as  shown  already,  a  penalty  for  non-performance  of  work 
by  a  specified  time  is  not  forfeited,  if  the  delay  be  occasioned  by 
the  employer,  though  the  workman  himself  subsequently  occa- 
sions a  further  delay  and  incurs  a  further  penalty  (A). 

(6)  Per  Holroyd,  J.,  Studckf  v.  San-         (g)  Gallini  v.  Laborie,  5  T.  R.  242 ; 

den,  5  B.  &  C.  639 ;  8  D.  &  R.  403,  De  Begnis  v.  Armistead,  10  Bing.  107. 

S.  C.  3  Moo.  &Sc.  511. 

(c)  Thumell  v.  Balbumie,  2  M.  &         (A)  Rabson  v.  Drmmiond,  2  B.  & 

W.  582.  Ad.  303. 

{d)  Studholme  v.  Mandell,   1  Lord         (t)  Flanche  v.  Colbum,  5  C.  &  P. 

Raym.  279;  Lutw.  213,  fol.  ed.  S.  C;  58;  1   Moo.  &  Sc.  51;  8  Biog.  14, 

Gallini  v.  Laborie,  5  T.  H.  242.  S.  C.;  ante,  565. 

(c)  Rol.  Ab.  Condition,  N.  pJ.  2.  {k)  Holme  v.  Guppt/,  3  M.  &  W. 

(/)  Co  .Lit.  20C;  Bridges  v.  Beding-  387 ;  ante,  572. 
Jield,  %  Mod.  R.  28. 
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If  a  party,  entitled  under  a  contract  to  receive  a  profit  from 
another,  by  his  own  acts,  so  confound  the  measure  of  that  which 
he  was  to  receive  that  it  can  no  longer  be  ascertained,  he  vacates 
his  whole  claim.  A.  agreed  to  find  sufiicient  coal  for  jB.'s  engine, 
to  draw  water  from  A.*s  mine,  and  jB/s  little  coal  mine,  as  thej 
then  stood.  B»  sunk  to  a  lower  seam ;  in  draining  which,  he 
drained  the  other  two  seams,  but  consumed  for  his  engine  more 
coals  than  before.  It  was  held,  that  A.  was  no  longer  bound  to 
furnish  any  coal,  because  B.  had  destroyed  the  measure  of  suf^ 
ficiency(Z). 

It  seems,  however,  that  the  performance  of  a  condition  prece- 
dent on  which  a  duty  attaches^  is  not  excused,  where  the  pre- 
vention arises  from  a  mere  stranger,  it  must  arise  from  the  party 
to  be  charged  (wi).  Where,  by  the  proposals  of  the  Phoenix 
Company,  it  was  stipulated  that  persons  insured  should  gire 
notice  of  the  loss  forthwith,  deliver  in  an  account,  and  procure  a 
certificate  of  the  minister,  churchwardens,  and  some  reputable 
householders  of  the  parish,  importing  that  they  knew  the  cha- 
racter, &c.,  of  the  assured,  and  believe  that  he  really  and  bm 
fide  sustained  the  loss ;  it  was  decided  that,  although  the  minis- 
ter, &c.,  without  any  reason,  refused  to  sign  the  certificate,  the 
assured  could  not  recover  without  it  (n).  So,  if  a  man  covenant 
that  his  son  shall  marry  the  covenantee's  daughter,  a  refusal  by 
her  will  not  discharge  the  covenantor  from  making  pecuniar; 
satisfaction  (o).  And  if  A.  covenant  with  C.  to  enfeofi*A.(« 
third  person),  A.  is  not  released  from  his  covenant  by  5.*8  re- 
fusal to  accept  livery  of  seisin  (/>).  So,  where  a  declaration  for 
the  price  of  goods  bought,  subject  to  the  valuation  of  A.  andS^ 
stated  that  A.  refused  to  value,  but  did  not  state  that  the  de- 
fendant prevented  him  from  valuing,  and  then  averred  that  a  va- 
luation was  made  by  B,  alone,  it  was  held  that  the  defendaot 


(/)  FringU  v.  Taylor,  2  Taunt.  150. 

(m)  Thumell  v.  Balbimie,  2  M.  & 
W,  786 ;  and  see  Brogden  v.  Marriott, 
2  Scolt,  703 ;  2  Binff.  N.  C.  473. 

(n)  Wonley  v.  Wood,  6  T.  R.  710. 
Covenant  in  a  charter-party  to  pay  the 
value  of  reshipping  in  case  of  capture, 
&c.  provided  it  should  appear  to  a  court- 
martial  that  the  captain  had  made  the 
best  defence.  The  holding  a  court- 
martial  is  indispensable  as  a  condition 
precedent;  Davison  v.  Moore,  3  Doug, 
28.  In  the  case  of  an  agreement  to 
pay  for  repairs  on  an  architect  certify' 


ing  they  are  done,  S^c,  such  certi6ctte 
is  essential;  ante,  571;  Morgt^  »• 
Bimie,  3  M.  &  ScoU,  76;  9  »««• 
672,  S.  C. ;  BradUy  v.  Milnes,  1  Scott, 
626,  697.  Allowance  to  tenant  out 
of  rent  for  repairs  done  by  him  to  be 
approved  of  by  landlord;  DoUmoMf' 
King,  4  Ding.  N.  C.  105 ;  5  ScoU, 
382;  ante,  571. 

(o)  Perkins,  sect  756. 

(p)  Cook  V.  Jennings,  7  T.  R.  384; 
see  McNeil  v.  Read,  9  Bing.  68;  3 
Moo.  &  S.  89,  S.  C,  ante,  187. 
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was  not  liable  for  the  price  of  the  goods  at  the  valuation  of  B. 
alone  {q). 

Where  the  purchaser  of  a  new  house  agreed  to  pay  a  certain 
sum,  in  addition  to  the  purchase  money,  provided  by  a  named 
day  the  pavement  in  front  of  the  adjoining  houses  should  be  laid 
down ;  it  was  held,  that  the  completion  of  the  pavement  by  the 
specified  time  was  a  condition  precedent ;  and  that  no  right  to 
the  money  accrued,  as  the  pavement  was  not  then  finished,  al- 
though the  delay  was  only  for  four  days  and  was  occasioned  by 
the  badness  of  the  weather  (r).  But  where  a  plaintiff  contracted 
to  build  some  cottages  for  the  defendant  by  the  10th  October, 
but  did  not  finish  them  until  the  15th,  when  the  defendant  ac- 
cepted them,  it  was  held  that  the  plaintiff  was  entitled  to  recover 
the  value  of  his  work  on  the  common  count,  the  condition  not 
going  to  the  whole  of  the  consideration  («).  The  cases  of  Dall- 
man  v.  King  and  Holme  v.  Guppy  have  already  been  con- 
sidered {t). 

6.  Of  rescinding  a  Contract  on  Non-performance  by  the  other 

Party. 

The  right  to  ahandfyfi  or  rescind  a  contract  in  toto  has  been 
already  partially  considered  (u).  It  may,  however,  be  useful  to 
notice  a  few  of  the  leading  rules  on  this  subject. 

In  general,  the  non-performance  of  a  condition  precedent  en- 
titles the  defendant  to  consider  himself  freed  altogether  from 
liability  to  do  the  act  which  he  was  to  perform  when  the  condi- 
tion precedent  was  executed  (x).  But  if  the  defendant's  agree- 
ment be  continuous,  and  his  liability  is  to  accrue  at  intervals  upon 
distinct  acts  of  the  plaintiff  being  performed,  the  non-completion 


iq)  Thumelly.  Balburnie,  2  M.  & 
W.  786. 

(r)  Maryon  v.  Carter^  4  C.  &  P. 
295.  The  declaration  averred  the  per- 
fonnaDce  of  the  condition  preceaent 
not  an  excuse  for  the  delay ;  but  the 
case  seems  to  be  an  authority  to  the 
above  effect  At  all  events  it  is  sus- 
tainable, on  the  principle  that  the  party 
had  expressly  made  it  a  condition 
precedent  without  restriction  that  the 
pavement  should  be  finished  by  a  par- 
ticular day,  see  ante^  740. 

(«)  Lwa$  V.  Godwin^  4  Scott,  602 ; 
S  Bing.  N.  C.  737,  S.  C. 


(0  Ante,  571,  572. 

(tt)  See  ante,  444,  458  to  467,  737, 
738,  739.  Instance  of  an  agreement 
to  rescind,  Jamei  v.  Cotton^  7  Bing. 
266 ;  5  M.  &  P.  26,  S.  C.  Bankruptcy 
does  not  in  general  rescind  a  con- 
tract; Boorman  v.  Naik^  9  B.  &  C. 
145.  Impliedly  rescinding  by  new 
inconsistent  agreement;  Tayhr  v. 
HiUary,  1  C,  M.  &  R.  741;  1  Gale, 
22,  S.  C. ;  Patmore  ▼.  Co/6iirR,  1  C, 
M.  8c  R.  65. 

(jr)  Siq>ra^  note  (ti).  See  Mammon 
y.  GUletty  2  Taunt  325,  n. ;  poi/,  74^. 
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of  the  plaintiff's  part  of  the  agreement  in  one  instance  shall  not 
discharge  the  defendant  from  liability  on  a  subsequent  occasion 
upon  which  the  plaintiff  is  not  in  default.  As  if  a  brewer  agree 
to  supply  good  porter  to  an  innkeeper,  and  the  latter  agree  to 
purchase  the  same,  although  the  innkeeper  be  not  bound  to  take 
bad  porter  tendered  to  him  upon  one  occasion,  he  is  liable  to 
receive  good  porter  subsequently  oflfered  (y). 

The  right  to  abandon  a  contract  vests  only  in  the  party  who 
has  been  guilty  of  no  de&ult ;  and  by  him  it  must  be  exercised 
within  a  reasonable  time  {z).  And  on  the  principle  that  a  party 
cannot  take  advantage  of  his  own  wrong,  it  has  been  held  that 
the  vendee  on  a  sale  by  auction  cannot  rescind  the  contract  on 
the  ground  of  his  neglect  to  pay  the  auction  duty,  though  it  wis 
made  a  condition  of  the  sale  under  the  authority  of  the  stat  17  Geo. 
3,  c.  50,  s.  8,  that  the  purchaser  should  pay  the  auction  duty— 
though  the  statute  declare  that  on  non-performance  of  such  con- 
dition the  bidding  shall  be  '^  void  to  all  intents  and  purposes  (a)." 

Where  the  party  who  was  to  perform  the  condition  precedent 
by  a  certain  time  disables  himself  before  that  time  from  perform- 
ing it,  we  have  seen  that  the  other  party  may  immediately  aban- 
don the  contract  (5). 

A  printer  agreed  to  do  certain  work  within  six  months,  and  to 
insure  from  fire  his  employer's  (the  plaintiff's)  materials.  The 
court  held  that  this  did  not  bind  the  employer  to  furnish  the 
materials  within  six  months ;  and  that  although,  by  extending 
the  time,  the  risk  was  prolonged,  the  defendant  continued  liable 
for  loss  by  fire ;  unless,  on  account  of  the  delay,  he  absolutely 
abandoned  the  contract ;  and  that  his  remonstrating  against  such 
delay  was  not  sufficient  to  obviate  his  liability  with  regard  to  fire, 
as  he  still  continued  to  print  the  work  (c). 

The  general  rule  is,  that  a  contract  cannot  be  rescinded  by  one 
party  so  as  to  enable  him  to  recover  back  money  paid  by  him 
thereon,  as  money  had  and  received  to  his  use,  unless  the  other 
party  concur  in  treating  the  agreement  as  abandoned  ab  initio; 

(y)  Weaver  ▼.  Sessions,  6  Taunt,  ante,    637;    or    fraud,    Campbell  ▼• 

154.  Fleming,  1  A.  ft  £.  40;  3  Nev.  &M. 

(z)  Towers  v.  Barrett,  1  T.  R.  136 ;  34,  ante,  409,  634,  681. 

Hinde  v.   Whitehouse,  7  East,   571;  (o)  Matins  v.    Freeman,  6   Scott, 

Hodgson  V.   Davies,  2  Camp.   530;  187;  4  Bing.  N.  C.  395,  S.  C 

Oktllv.  Smith,  1   Stark.  R.  108,  140,  (6)  Ante,  731,  73^. 

477;    Prosscr  v.  Hooper,    1  Moore,  (c)  Mawman   v.    Giliett,    cited  2 

106;  Mawman  v,  Giliett,    2  Taunt.  Taunt  325,  note  (/i). 
325,  note.     In  case  of  illegal  policy ; 
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or  unless  it  were  part  of  the  original  bargain,  that  in  a  certain 
event  the  power  of  rescinding,  and  right  to  recover  back  such 
money,  should  be  vested  in  one  of  the  parties  (rf). 

There  are  some  instances  in  which,  although  an  agreement  of 
a  continuing  nature  has  been  in  part  performed,  ihefvTther  per- 
formance of  it  may  be  excused,  or  discharged  by  conduct  of  the 
other  party  wholly  at  variance  with  the  spirit  of  the  contract  (e). 
These  are  not  cases  strictly  within  the  law  relative  to  the  total 
abandonment  or  rescinding  of  the  contract  ah  initio^  when  a  right 
to  recover  back  money  paid  as  the  consideration  may  arise. 

A  contract  cannot,  in  general,  be  rescinded  in  toto  by  one  of  the 
parties,  where  both  of  them  cannot  be  placed  in  the  identical 
situation  which  they  occupied,  and  cannot  stand  upon  the  same 
terms  as  those  which  existed  when  the  contract  was  made(/). 
The  most  obvious  instance  of  this  rule  is,  where  one  party,  by 
having  had  possession,  &c.,  has  received  a  partial  benefit  from 
the  contract  {g).  It  would  be  unjust  to  destroy  a  contract  in 
toto  where  one  party  has  derived  some  advantage  by  the  other 
party  having  to  some  extent  performed  the  agreement ;  in  such 
case  the  agreement  shall  stand ;  the  defendant  must  perform  his 
part  thereof,  and  must  seek  in  a  cross  action  a  compensation  in 
damages  for  the  plaintiff's  default  Of  late,  however,  the 
courts,  to  prevent  unnecessary  litigation,  have,  in  many  instances, 
allowed  a  defendant,  in  case  of  a  partial  failure  of  consideration, 
(except  where  the  action  is  on  a  bill  of  exchange,  and  a  question 
of  unliquidated  damages  would  be  raised  by  inquiring  into  the  con- 
sideration for  such  bill  (A)),  instead  of  bringing  a  cross  action,  to 
reduce  the  damages  by  setting  up  such  partial  failure  of  consider- 
ation. This  relaxation  of  the  rule  generally  applies  in  the  case 
of  a  contract  for  goods,  or  work  and  labour  and  materials,  in 
which  the  defendant,  when  sued  for  the  price,  may  show  the 
insufficiency  of  the  goods,  or  incomplete  performance  of  the 
work,  &c.,  although  a  specific  sum  were  agreed  upon  (i). 


{d)  Ante,  308,  458,  466,  695 ;  and 
Bunt  V.  Orbdl,  3  N.  &  P.  237;  8  Ad. 
&E.107,  S.C. 

(e)  As  in  the  case  of  the  author, 
ante,  565 ;  see,  however,  omtey  739. 

(/)  Bvnt  V.  Silk,  5  East,  449; 
Iked  V.  Blandfbrd,  2  Y.  &  J.  278 ; 
ante,  6«2  to  627 ;  Franklin  v.  Miller, 
4  Ad.  &  E.  599,  605. 


(g)  Id.;  ante,  458,  622,  623. 

(A)  Moegridge  v.  Jones,  14  East, 
486 ;  l^ilUr  v.  Westlake,  2  B.  &  Ad. 
155;  Trickey  v.  Lame,  6  M.  &  W. 
278 ;  post,  773. 

(i)  Ante,  464,  568;  Hanelock  v. 
Geddes,  10  East,  564;  Wilheam  v. 
Anhton,  1  Camp.  78;  Bragg  v»  Coir, 
6  Moore,  114;    Pordage  v.    Cole,   1 
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A  contract  for  freight  cannot,  it  seems,  be  rescinded,  if  the 
consignee  has  received  the  goods,  and  has  therefore  derived 
some  benefit  from  the  carriage,  although  the  goods  were  damaged 
by  the  negligence  of  the  carrier  beyond  the  amount  of  the 
freight  (A).  And  we  have  seen,  that  if  a  vendee  receive,  and 
keep  after  the  time  for  completing  the  contract,  one  of  several 
articles,  bought  together  under  one  contract,  he  must  pay  for 
such  article,  although  be  might  have  refused  to  take  it;  for  sach 
retention  of  a  part  of  the  goods  sold  disaffirms  the  entirety  of  the 
contract  (/)• 

II.  Payment (m). 


1.  Taymtnt — hy  and  to  whom  made. 

2.  Of  the  AmoiaU  paid. 

3.  When  presumed,  and  how  made. 


4.  Cffthe  Appropriation  rfaPmf 

ment  vDhert  there  are  diUm^ 
Accounts. 

5.  Of  a  Receipt  for  the  Money. 


1.  Payment,  by  and  to  whom  made. 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for  ano- 
ther person  beneficially  interested,  firaudulently,  and  by  collusion 
with  the  defendant,  give  him  a  receipt  for  the  debt,  without  any 
money  passing  between  them,  the  court  in  which  an  action  is 
brought  for  the  debt  will  on  application  preclude  the  defendant 
from  availing  himself  of  such  a  receipt  (n).  But  in  general  a 
payment  to  a  trustee  is  effective  at  law,  though  in  equity  it  might 


Saund.  320  b,  note;  Allen  v. Cameron, 

1  C.  &  M.  832 ;  Cousens  t.  Paddon, 

2  C,  M.  &  R.  547;  Graundsell  v. 
J^mb,  1  M.  &  W.  352;  Baillie  v. 
Kelt,  6  Scott,  379;  4  Bing.  N.  C.  638. 
In  the  case  of  builders,  ante,  568;  of 
attorneys,  ante,  555  to  564;  agents, 
ante,  548;  apothecaries,  ante,  553; 
authors,  ante,  565  ;  surveyors,  ante, 
585. 

(k)  Shields  ▼.  Davies,  6  Taunt.  65. 

(/)  Ante,  446. 

(m)  This  defence  must  be  specially 
pleaded,  and  cannot  be  given  in  evi- 
dence in  reduction  of  damages,  Reg. 
Gen.  Trin.  Term,  1  Vic.  But  no  plea 
of  payment  is  necessary,  where  the  par- 
ticulars give  credit  for  ^specific  sum,  id. 
And  see  Eastwick  v.  Harmon,  6  M.  & 
W.  13.  If  the  payment  be  made  after 
action  brought  it  must  be  pleaded  in 
bar  of  the  further  maintenaace  of  tl;ie 


action ;  see  Corbett  v.  Swinburne,  8 
Ad.  &  E.  673.  Where  there  has  been 
a  special  mode  of  payment  it  should 
seem  that  the  plea  should  shew  spe- 
cially the  mode ;  I^'ance  v.  White,  6 
Bing.  N.  C.  36.  See  forms  of  pleas, 
and  replications,  and  law,  Chitty,  Jan., 
Precedents  in  Pleading,  359  to  365; 
New  assignment,  when  necessary; 
Jamet  v.  Lingham,  5  Bing.  N.  C.  553; 
7  Scott,  603. 

(n)  Post,  780 ;  Tidd,  8th  ed.  730, 
731;  9th  ed.  677;  Mountstephen  ▼• 
Brooke,  1  Chitty  R.  391 ;  Abier  v. 
George,  1  Camp.  392;  Bariser  ▼. 
Richardson,  1  Y.  &  J.  362;  pott,  Re- 
leases. Such  application  should  be 
made  to  the  court  as  soon  as  possible 
upon  an  affidavit  of  the  fitcts  clearly 
establishing  the  fraud,  see  Crooks* 
Stephen,  5  Bing.  N.  C.  688 ;  7  Scott, 
84& 
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not  hold  between  him  and  his  cestui  que  trust  (o)«  And  if  one  of 
two  plaintiffs  fraudulently  give  a  receipt  without  consideration,  this 
shall  not,  even  it  seems  upon  the  trial,  affect  his  co-plaintiff (j?). 

Payment  to  the  plaintiff's  attorney,  employed  to  obtain  the 
debt,  is  as  effectual  as  if  made  to  the  plaintiff  himself  (^);  but 
payment  to  the  agent  of  the  plaintifTs  attorney,  who  was  em- 
ployed by  such  attorney  to  sue  the  defendant,  is  no  payment  to 
the  plaintiff  (r). 

Payment  to  an  agent,  authorised  to  receive  payments  in  the 
ordinary  course  of  business,  although  he  be  known  to  be  only 
an  agent,  binds  the  principal,  if  such  payment  be  made  before 
the  principal  requires  payment  to  himself  only  («). 

But  after  a  sale  by  auction  has  taken  place,  and  the  deposit 
has  been  paid  to  the  auctioneer,  he  isfwnctus  officio^  and  a  pay- 
ment to  him  of  the  residue  of  the  purchase  money  is  no  payment 
to  the  vendor  (0* 

In  an  action  for  goods  sold,  it  appeared  that  the  defendant 
had  paid  the  debt  at  the  plaintiff's  counting-house,  to  a  person 
sitting  there  in  a  part  railed  off,  with  account  books  near  him, 
and  apparently  intrusted  with  the  conduct  of  the  business ;  and 
Lord  Tenter den^  C.  J.,  held  that  this  was  a  good  payment  to 
the  plaintiff,  although  the  person  to  whom  the  money  was  paid 
had  not  in  fact  any  authority  to  receive  it  (tt).  But  payment  to 
an  apprentice  in  his  master's  counting  house,  not  in  the  usual 


(o)  Gibson  v.  Winter,  5  B.  &  Ad. 
96;  9  Nev.  &  Man.  737,  S.  C.  It 
was  there  decided,  that  a  trustee,  as 
plaintiff  at  law,  must  be  treated  in  all 
respects  as  a  party  to  the  cause ;  and 
any  defence  against  him  is  a  defence  in 
that  action  against  the  cestui  que  trust, 
who  uses  his  name.  And  therefore, 
where  a  broker,  in  whose  name  a  policy 
of  insurance  under  seal  was  effected, 
brought  covenant,  and  the  defendants 
pleaded  payment  to  the  plaintiff  ac- 
cording to  the  tenor  and  effect  of  the 
policy ;  and  the  proof  was,  that  after 
the  loss  happened  the  assurers  paid 
the  amount  to  the  broker,  by  allowing 
him  credit  for  premiums  from  him  to 
them ;  it  was  held,  that  although  that 
was  no  payment  as  between  the  as- 
sured and  the  assurers,  it  was  a  good 
payment  as  between  the  plaintiff  on 
the  record  and  the  defenaants ;  and, 
therefore,  an  answer  to  the  action. 

(p)  Skaife  v.  Jackson^  3  B.  &  C. 


A%\ ;  5  D.  &  R.  290,  S.C.;  and  see 
Farrar  v.  Hutchinson,  1  P.  &  Dav. 
437  ;  9  Ad.  &  £.  641,  S.  C. 

(q)  Poire/ V.  LUtle,  1  Bla,  R.  8; 
Yates  V,  FreckUton,  2  Doug.  625. 
Payment  to  plaintiff  in  fraud  of  his 
attorney.  Arch.  Practice,  by  Chitty, 
87,  7th  edit. 

(r)  Yates  v.  Freckleton,  9  Ves.  234. 

(«)  Ante,  222,  225 ;  and  Coates  v. 
Lewis,  1  Camp.  444;  Drinkwater  v. 
Goodwin,  Cowp.  251 ;  Favenc  v.  Ben- 
nett, 1 1  East,  36 ;  Moore  v.  Clement^ 
son,  S  Camp.  24;  Gardner  v.  Davis, 

2  C.  &  P.  49;  Hornby  v.  Lacy,  6  M. 
&  Sel.  16G.  When  a  payment  to  the 
debtor's  own  agent  suffices,  Horsfall 
V.  Fauntleroy,  10  B.  &  C.  755. 

(/)  Sykes  v.  GHe$,  5  M.  &  W.  645, 
650. 

(tt)  Barrett  v.  Veare,  Moo.  &  M . 
200.    See  Wilmott  v.  Smith,  id,  238; 

3  C.  &  P.  453,  S,  C. 
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course  of  business,  but  on  a  collateral  transaction,  as  a  wager^ 
mortgage  debt,  or  legacy,  is  no  payment  to  the  master  (x). 

An  agent,  if  entrusted  with  and  employed  to  sell  goods,  &c., 
for  his  principal,  has  authority  to  receive  the  money,  in  the 
absence  of  notice  to  the  vendee,  &c.  to  the  contrary  (y).  But  it 
may  be  doubtful  if  a  mere  broker  or  servant,  not  entrusted  with 
the  goods,  or  having  any  indicia  of  property,  or  allowed  to  ap- 
pear to  be  the  principal,  can  receive  the  price  so  as  to  bind  the 
principal  without  his  express  authority  (z).  In  general  only  a 
money  payment  binds  the  principal,  so  that  he  is  not  afiected  by 
a  set-ofF  which  the  vendee  may  have  against  the  agent  (a).  And 
if  an  agent  employed  to  sell  coals  make  a  bargain  in  his  own 
name  with  a  tradesman  to  furnish  him  with  coals  on  credit,  for 
which  in  return  he  is  to  receive  goods  on  credit,  and  the  coals 
and  the  goods  be  both  delivered,  the  real  owner  of  the  coals  may 
recover  the  price  of  the  tradesman,  if  his  name  be  in  the  ticket 
sent  with  the  coals  as  the  seller,  because  the  tradesman  after  that 
is  bound  to  inquire  into  the  nature  of  the  agent's  situation,  and 
should  not  continue  to  treat  him  as  a  principal  (b). 

And  although  a  traveller  who  receives  orders  for  goods  from 
his  employer's  customer  in  the  country  is  authorised  to  receive 
payment  for  them  in  money,  he  has  not  power  to  receive  payment 
in  other  goods  (c),  or  by  bill  {d). 

In  general,  payment  to  one  of  two  partners  binds  both^  even 
after  a  dissolution  of  partnership,  and  although  the  partners  had 
appointed  a  third  person  to  collect  the  debts,  of  which  the  debtor 
had  notice  before  he  paid  the  debt ;  there  being  nothing  in  the 
agreement  or  notice  expressly  excluding  the  power  of  the  one 
partner  to  receive  the  money  {e).  But  payment  by  bankers  to 
one  of  several  persons  not  partners  who  have  deposited  money 
in  a  bank  (/),  or  to  one  of  several  trustees  of  the  proceeds  of 


(jr)  SaundenoHY,  Bell,  2  C.  &  M.  804. 

(y)  Ante,  922 ;  Capel  v.  Thornton, 
3  C.  &  P.  352 ;  ante,  745,  note  («). 

(z)  See  per  Littledale,  J.  Mynn  v. 
Joliffe,  1  Moo.  &  Rob.  326 ;  and  see 
Jackson  v.  Jacob,  5  Scott,  79 ;  3  Bing. 
N.  C.  869,  S.  C. 

(a)  Bartlett  v.  Pentland,  10  B.  & 
C.  760 ;  aliter,  where  the  agent  was 
allowed  to  appear  to  be  the  principal ; 
ante,  223  ;  and  see  poit  as  to  payment 
to  a  factor  selling  in  his  own  name, 


but  afterwards  known  to  be  only  an 
agent;  see  Warner  \,  M'Kay^  1  M.  ft 
W.  591. 

(6)  Pratt  V.  Willey,  2  C.  &  P.  350. 

(c)  Hmoard  v.  Chapman,  4  C.  &  P. 
508. 

(rf)  Sykesv,  Giles,  5  M.  &  W.  645. 

(e)  Porter  v.  Taylor,  6  M.  &  Sel. 
156 ;  King  v.  Smith,  4  Car.  &.  P.  loe. 

(h  Innes  v.  Stephenton,  1  Moo.  & 
Rob.  145;  Stewart  v.  Lee,  M.  &  M. 
158. 
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stock  sold  out  under  k  joint  power  of  attorney  from  the  trustees, 
does  not  discharge  the  bankers  as  against  the  others,  unless  they 
had  authorised  such  payment  (^).  And  payment  to  one  of  two 
joint  creditors  of  his  portion  of  the  debt,  does  not  alter  the 
nature  of  the  debt,  or  entitle  the  other  creditors  to  sue  alone  for 
the  remainder  (A). 

Payment  to  one  of  several  executors  is  sufficient  (i).  Payment 
to  one  of  several  assignees  of  a  bankrupt  seems  to  have  been 
considered  by  Lord  Hardwiche  not  to  be  good  {j) ;  but  Lord 
Kenyon  expressed  at  nisi  pritts  a  different  opinion  (ft). 

In  general  an  agent  cannot  bind  his  principal  by  taking  a  bill 
of  exchange  in  payment,  unless  authorised  so  to  do,  or  unless  it 
were  customary  to  settle  by  bill  (/).  A  creditor  may  discharge  his 
debtor  by  taking  the  security  of  the  agent  of  the  latter,  and 
giving  him  a  receipt,  and  inducing  the  principal  fthe  debtor)  to 
treat  the  demand  as  satisfied,  whereby  he  is  injured  by  dealing 
differently  with  his  agent,  &c.  (m)  But  in  general  the  debtor  is 
not  discharged  by  the  creditor  taking  the  agent's  bill  (n). 

2.  Of  the  Anumnt  paid. 

The  payment  of  part  of  a  debt,  or  part  of  liquidated  dama- 
ges (o),  is  in  general  no  legal  satisfaction  of  the  remainder, 
although  the  creditor  agree  to  receive  the  smaller  sum  in  full 
discharge  of  the  whole  demand,  and  give  a  receipt  accordingly  {p\ 
In  Walters  v.  Smith  (q)  this  rule  was  acted  upon.     B,  and  C. 


(g)  Stone  V,  Marsh,  Ry.  &  M.  364. 

(X)  Hatsall  v.  Griffith,  2  C.  &  M. 
679;  4Tyr.  487,  S.  C. 

(i)  Per  Lord  Hard  wick,  Carr  v. 
Read,  S  Alk.  695 ;  2  Williams  on  Ex. 

620. 

(J)  Id. ;  see  WUliams  v,  Walsby,  4 
Esp.  R.  220. 

(k)  Smith  V,  Jameson,  1  Esp.  R. 
114 ;  Bristow  ▼.  Eattman,  id*  174. 

(/)  Ward  V.  Evans,  2  Ld.  Raym. 
928;  Salk.  442,  S.  C;  Townsend  v. 
IngUs,  Hall,  N.  P.  R.  278 ;  Sfykes  v. 
Giles,  5  M.  &  W.  645. 

(im)  Wyatt  Y.  Marquis  of  Hertford, 
3  East,  147;  Marsh  v.  Pedder,  4 
Camp.  257 ;  post,  751. 

(n)  Post,  751,  note  (/)). 

(o)  Denton  v.  Richmond,  1  C.  &  M. 
734.  Aliter,  where  the  damages  are 
unliquidated,  ante,  45 

(p)  Down  V.  Hatcher,  2  P.  &  Dav. 


292;  10  Adol.  &  Ellis,  121,  S.C.; 
and  see  Wright  v.  Acres,  6  Ad.  & 
£.  726;  1  Nev.  fcPer.  761;  Cum- 
her  V.  Wane,  Strange,  426;  Fitch  v. 
Sutton,  5  East,  232  ;  Lewis  v.  Jones, 
4  B.  &  C.  51S ;  6  D.  &  R.  567,  S.  C. 
See  Branston  v.  Robins,  12  Moore,  68 ; 
4  Bing.  11,  S.  C. ;  and  Waller  v. 
Andrews,  3  M.  &  W.  312,  318,  as  to 
the  efiect  of  a  landlord  permitting  his 
tenant  to  make  for  a  series  of  years  a 
deduction  for  taxes  he  was  not  bound 
to  allow,  &c.  The  plea  should  be  ap- 
plied to  the  precise  sum  paid ;  a  plea 
of  payment  cannot  be  found  distribu- 
tively,  partly  for  plaintiflf,  and  partly 
for  defendant.  A  plea  of  payment  of 
a  small  sum  in  satisfaction  of  a  larger 
one  is  bad  even  a(\er  verdict,  Down  v. 
Hatcher,  and  Wright  v.  Acres,  ubi  supra, 
(q)   Walters  v.  Smith,  2  B.  &  Ad. 
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being  jointly  indebted  to  A,,  the  latter  sued  JB.  alone.  He  re- 
monstrated upon  the  hardship  of  the  case^  alluded  to  circum- 
stances which  would  probably  reduce  the  plaintiff's  demand  if 
he  gained  a  verdict,  and  proposed  to  put  an  end  to  the  action  by 
paying  part  of  the  debt  and  the  costs  of  the  suit.  This  wts 
agreed  to,  and  a  receipt  given  for  the  sum  paid,  which  was  stated 
to  be  for  debt  and  costs  in  that  action.  A,  afterwards  sued  C. 
Held,  that  the  composition  above  mentioned  did  not  operate  as 
a  discharge  of  the  whole  debt,  but  only  to  relieve  B.,  and  theie- 
fore  that  it  was  no  defence  for  C\  And  where  one  of  two  joint 
and  several  obligors  in  an  indemnity  bond,  on  being  sued,  paid  a 
sum  of  money,  which  was  accepted  in  satisfaction  of  the  damages 
and  costs  in  the  action  against  him,  this  was  held  no  evidence  to 
support  a  plea  of  accord  and  satisfaction,  pleaded  by  the  other 
obligor  in  an  action  against  him  (r). 

There  are,  however,  some  exceptions ;  thus  the  payment  of 
part  before  the  day,  or  in  a  particular  manner  not  provided  for 
by  the  original  agreement,  but  which  is  more  advantageous  to 
the  creditor,  may,  it  should  seem,  in  respect  of  the  new  consider- 
ation, amount  to  a  satisfaction  of  the  whole  debt,  if  so  agreed  {t)\ 
but  it  should  then  be  pleaded  by  way  of  accord  and  satbfitction. 
And  there  can  be  no  doubt,  that  if  a  stranger  out  of  his  own 
monies  pay  a  creditor  part  of  his  demand,  under  an  express 
agreement  that  it  shall  be  received  in  full  satisfaction  of  all  claims 
on  the  debtor,  the  creditor  cannot  afterwards  maintain  an  actios 
for  the  remainder  of  his  demand ;  as  this  would  be  a  fraud  on  the 
third  person,  who  discharged  part  of  the  debt  under  the  impres- 
sion that  he  thereby  released  the  debtor  from  the  residue  (fy 
The  case  of  the  acceptance  of  a  smaller  sum  as  a  composition  oo 
a  debt  under  an  arrangement  by  a  debtor  with  his  creditors  gen^ 
rally,  also  constitutes  an  exception  to  the  rule  (te). 

3.  Payment,  when  presumed,  and  how  made. 
The  payment  of  money  may  sometimes  be  presumed  from  lapse 


889.    But  the  giving  up  a  suit  in volv-  Case,  5  Co.  117;  Abbot  v.  OiapnMt 

ing  a  doubtful  point  of  law,  or  brought  2  Lev.  81 ;   CoviU  v.  Geffery,  2  HoL 

to  recover  unliquidated  damages,  is  a  R.  96 ;  Fitch  v.  Sutton,  5  East,  233, 

good  consideration  for  ^a  promise  to  233 ;   Thomas  v.  Heathom,  2  B.  &  C. 

pay  a  stipulated  sum,  wid  Jinally  settle  482 ;  3  D.  &  R.  649,  S.  C. 

the  whole  matter,  ante,  45.  (t)  See  Lewis  v.  Jones,  4  B.  &  C. 

(r)  Field  v.   Robins,  3  Nev.  &  P.  506, 514  ;  6  D.  &  R.  567,  S.  C 

226 ;  8  Ad.  &  E.  90,  S.  C.  (u)  Ante,  685. 

(f)  See  Co.  Lit.  212  &;    Pinnel't 
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of  time  and  other  circumstances,  and  may  therefore  operate  as 
a  defence,  although  the  Statute  of  Limitations  has  not  been 
pleaded  (or).  Thus  a  receipt  for  rent  due  on  a  certain  day  is 
strong  presumptive  evidence  that  the  former  rents  have  been 
regularly  discharged  (y).  And  in  an  action  for  work  and  labour 
done  for  the  defendant,  it  was  held,  that  proof  that  the  plaintiff, 
and  other  workmen  who  were  employed  by  the  defendant  upon 
the  same  terms,  came  regularly  every  week  to  receive  their  wages 
from  the  defendant,  whose  practice  was  to  pay  every  week,  and 
that  the  plaintiff  had  not  been  heard  to  complain  of  non-payment, 
was  presumptive  evidence  of  payment  to  meet  a  stale  demand  of 
two  years'  standing  (z).  And  in  the  case  of  a  domestic  servant, 
it  seems  that  if  he  has  left  his  master  for  a  considerable  period, 
that  fact  will  raise  a  presumption  that  his  wages  have  been 
paid  (a). 

Even  at  common  law,  after  twenty  years,  a  specialty  debt  was 
presumed  to  be  satisfied,  unless  circumstances  rebutting  the  in- 
ference were  proved  by  the  obligee  (6). 

The  defendant,  who  had  ordered  goods  for  ready  money,  paid 
for  them  by  returning  to  the  vendor's  agent  a  dishonoured  bill, 
accepted  by  the  vendor ;  at  first  the  agent  declined  the  bill  as 
payment,  but  having  taken  it  to  the  vendor,  who  kept  it,  it  was 
held  in  an  action  by  the  assignee  of  the  vendor,  that  this  was 
equivalent  to  payment,  no  fraud  being  proved  (c). 

In  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  if  the  plaintiff  produce  the  bill,  and  there  is  a  general 
receipt  on  the  back  of  it,  this  is  prima  facie  evidence  that  the  bill 
was  paid,  not  by  the  plaintiff,  but  by  the  defendant  (d).  But  the 
production  of  a  bill  of  exchange  from  the  custody  of  the  acceptor 
IS  not  prima  facie  evidence  of  his  having  paid  it,  without  proof 
that  it  was  once  in  circulation  afler  it  had  been  accepted  {e). 


(x)  Cooper  v.  Turner,  2  Stark.  II. 
497 ;  Dowthtoaite  v.  Tibbut,  5  M.  & 
Sel.  75 ;  Duffield  v.  Creed,  5  Kspinasse, 

(y)  Oilb.  £v.  142.  But  a  receipt 
is  not  conclusive,  ante,  6,  note  (x). 

(z)  Lucas  V.  NovosUeski,  1  Esp.  R. 
296.  See  Sellen  v.  Norman,  4  C.  & 
P.  81,  note  (a),  S.  P.;  and  Eoans  ▼. 
Birch,  3  Camp.  10. 

(a)  SeUen  v.  Norman,  4  C.  &  P. 
81.  When  presumed  firom  course  of 
dealing  between  bankers;  GUlardr, 


Wise,  5  B.  &  C.  134;  7  D.   &  R. 

(6)  See  the  cases  Tidd,  9th  ed.  18; 
see  now  3  &  4  Will.  4,  c.  42,  s.  3; 
post,  Division  9. 

(c)  Mayer  v.  Nias,  I  Bing.  31 1 ;  8 
Moore,  275,  S.  C.  See  as  to  set  off, 
where  contract  for  ready  money,  pott, 
Division  10. 

(rf)  Schotey  v  Walsby,  Peake's  R- 
25. 

(e)  Pfiel  V.  Vanbatenberg,  2  Camp, 
Rep.  439. 
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And  it  has  also  been  held,  that  in  such  case  payment  is  not  to 
be  presumed  from  a  receipt  indorsed  on  the  billy  unless  the 
receipt  be  shown  to  be  in  the  handwriting  of  a  person  entitled 
to  demand  payment  (/)• 

The  mere  circumstance  of  the  defendant  having  drawn  a  check 
on  his  banker,  payable  to  the  plaintiff  or  bearer,  affords  no  proof 
of  payment,  unless,  in  addition  to  the  production  of  the  draft  by 
the  defendant,  it  be  also  shown  by  him  that  the  plaintiff  or  lus 
agent  actually  received  money  thereon ;  or  unless  the  defendant 
indorsed  his  name  on,  or  had  transferred  it :  proof  of  either  of 
these  facts  would  be  prima  fade  evidence  of  payment,  and  entitle 
the  defendant  to  call  upon  the  plaintiff  to  show  that  the  draft 
was  paid  on  some  other  account  than  the  debt  sued  for  (^). 

A  check,  however,  to  operate  as  a  payment,  must  be  uncon- 
ditional in  its  terms,  and  must  be  shown  to  have  been  paid;  or  (o 
have  been  accepted  as  cash.  A  creditor  is  not  bound  to  take  a 
check  as  cash,  and  may,  unless  he  has  agreed  to  do  so,  com- 
mence an  action,  though  the  check  remain  in  his  hands  (A). 

The  effect  of  taking  a  bill  of  exchange  on  a  third  person, 
instead  of  cash,  upon  a  banker's  draft  given  in  payment  of  a  debt, 
will  be  hereafter  considered  (i). 

If  money  be  sent  by  the  post  in  a  letter  properly  directed  to 
the  creditor  (A),  and  be  lost,  the  debtor  is  discharged,  if  he  were 
directed  so  to  transmit  the  money,  or  that  were  the  usual  course 
between  the  parties  (/ ). 

A  payment  may  be  in  goods  as  well  as  in  money  ;  as,  for  in- 
stance, if  a  party  delivers  goods  as  for  a  particular  amount, 
together  with  a  balance  in  money,  then  the  goods  would  dearlj 


(/)  PJiel  V.  Vanbatenbergf  2  Camp. 
liep.  486. 

4:)  Egg  V.  Bamett,  3  Esp,  R.  196  ; 
Bomellv,  Smith,  6  Car.  &  P.  60;  and 
see  Pearce  ▼.  Davis,  1  Moo.  &  Kob.  365. 
Although  payment  of  a  debt  may  be 
established  by  a  check  drawn  by  the 
debtor  in  favour  of  a  creditor,  if  sup- 
ported by  the  above-mentioned  evi- 
dence, yet  the  mere  proof  of  the  deli- 
very and  payment  of  a  check  is  not 
sufficient  to  establish  a  debt  from  the 
person  to  whom  it  is  delivered  and 
paid,  unless  it  be  also  shown  upon 
what  consideration  and  under  what 
circumstances  it  was  given ;  Cary  v. 


Gerrick,  4  Esp.  R.  9;  Aubert  t. 
Walihj  4  Taant.  998 ;  JJqyd  v.  te- 
dilands,  Gow,  R.  15.  When  paymeni 
of  the  check  must  be  distinctly  profed, 
although  it  came  back  into  the  bands 
of  the  maker;  Bkasleyy.  Crostley,^ 
Bing.430;  1 1  Moore,  327,  S.  C. 

(A)  Hough  y.  3%,  4  Ad.  &  E.954; 
6  Nev.  &  Man.  535. 

(i)  Post,  751,  and  division  4. 

(A)  See  Walter  v.  Haynes,  Ry.  & 
M.  149. 

'(/)  Wanvicke  v.  Noakes,  Peake's 
R.  07.  See  Hawkins  v.  Rutt,  id.  186. 
As  to  sending  by  a  carrier,  see  snlt, 
439;  484. 
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be  delivered  as  a  payment  pro  to^t^o;  whether  they  were  so  deli- 
vered would  be  a  question  for  the  jury  (m). 

If  a  payment  be  made  in  forged  Bank  of  England  notes^  the 
creditor  may  treat  them  as  a  nullity^  and  sue  his  debtor  for  the 
demand. 

In  some  cases  the  debt,  as  we  have  seen,  is  in  law  paid  or 
extinguished  by  the  creditor's  order  upon  his  debtor  to  pay  the 
money  to  a  third  person,  to  whom  such  creditor  was  indebted. 
Clearly  the  debt  is  absolutely  discharged^  if  the  order  be  acted 
upon,  and  the  third  party  receive  the  amount  in  pursuance 
thereof;  and  the  creditor  cannot  rescind  the  order  after  the 
debtor  has  pledged  himself  to  the  third  person,  with  the  con- 
currence of  the  creditor,  to  obey  it.  In  such  case,  the  right  of 
the  third  party  to  receive  the  money  from  the  debtor  is  complete; 
and  consequently  the  debt  is  extinguished  as  against  the  cre- 
ditor (n). 

In  Smith  v.  Ferrand{o\  Bay  ley  ^  J.  observed,  "  If  a  creditor 
refer  a  third  person  to  his  debtor  for  payment,  intending  the 
third  person  to  take  payment  in  money,  and  the  latter,  instead  of 
taking  payment  in  money,  takes  payment  in  any  other  way,  he 
does  it  at  his  peril.  In  a  case  before  Lord  Kenyan  in  1796,  it 
was  decided,  that  if  a  debtor  refer  a  creditor  to  a  third  person 
for  payment,  and  the  creditor  give  that  third  person  indulgence, 
without  the  knowledge  and  consent  of  the  debtor,  and  the  third 
person  becomes  insolvent,  the  loss  must  fall  on  the  creditor ; 
because,  as  between  himself  and  the  debtor,  the  giving  indul- 
gence without  notice  operates  as  an  agreement  on  his  part  to 
look  to  the  third  person  and  discharges  the  debtor." 

In  Smith  V.  Ferrand,  the  creditor,  instead  of  taking  cash  from 
a  banker,  as  he  might  have  done,  upon  the  debtor's  order  upon 
the  banker,  elected  to  take  from  the  latter  a  bill  upon  a  third 
person,  payable  at  a  future  day,  and  it  was  decided  that  this 
discharged  the  debtor,  although  the  bill  were  afterwards  dis- 
honoured (p). 


(m)  Per  Alderson,  6.,  Cannon  v. 
Wood,  2  M.  &  W.  467;  and  see 
Hooper  v.  Stexfem^  4  Ad.  &  £.  71 ;  5 
Nev.  &MaD.  635;  Hart  v.  Naih,  2 
C.,  M,&  R.  337;  WUllami  v.  Grijffith, 
id,  45.  Paynjent  by  allowance  in  ac* 
count  and  receipt  as  for  cash ;  Waller 
V.  Andrews,  3  M.  &  W.  313. 

(n)  See  ante,  613  to  616. 


(o)  Smith  V.  Ferrand,  7  B.  &  C.  24 ; 
9  Dowl.  &  Ry.  803. 

(p)  But  the  taking  a  check  payable 
iu) mediately,  instead  of  cash,  from  the 
debtor's  agent,  does  not  discharge  the 
debtor  if  the  check  be  dishonoured, 
although  the  agent  fail  with  funds  of 
the  debtor  in  his  hands ;  E^feret$  v« 
QMnh  %  C»iop*  ^1^* 
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A  debtor  directed  his  bankers,  who  had  a  balance  in  his  favour 
in  their  hands,  to  place  to  the  credit  of  his  creditor  (who  was  a 
customer  of  and  debtor  to  the  bankers)  a  certain  sum  90  as  to 
make  the  same  as  a  bill  at  one  month.  The  bankers  consented 
to  this,  and  communicated  their  assent  to  the  creditor,  who  also 
acquiesced.  It  was  held  that  this  did  not  amount  to  a  payment; 
and  that  on  the  bankruptcy  of  the  bankers,  before  the  expiration 
of  the  time  when  credit  was  to  have  been  given,  the  creditor 
might  sue  for  his  demand  (9).  But  an  actual  transfer  of  the 
amount  of  a  debt  in  a  banker's  books  from  the  account  of  a 
debtor  to  that  of  the  creditor,  with  the  assent  of  both,  is  equi- 
valent to  a  payment.  This  was  decided  in  Eyles  v.  Ellis  (r). 
In  that  case  the  plaintiff  and  defendant  each  kept  an  account 
with  a  banker  at  M.  In  October  the  plaintiff  desired  the  de- 
fendant to  pay  in  to  his  account  a  sum  due  to  him  for  rent. 
The  defendant  wrote  to  the  plaintiff,  stating  that  he  had  caused 
the  amount  to  be  transferred  to  his  account,  and  the  plaintiff 
sent  him  a  receipt  by  return  of  post.  The  sum,  however,  was 
not  actually  transferred  until  the  8th  of  December.  On  the  9th 
notice  of  the  transfer  was  sent  to  the  plaintiff  by  post,  which 
did  not  reach  him  till  the  llth.  On  the  10th  the  banker  stopped 
payment.  It  was  held  that  the  transfer  was  equivalent  to  pay- 
ment. 

So  there  may  be  a  payment  to  the  creditor  through  his  agent, 
by  the  debtor's  giving  the  agent  credit  in  account  for  the  amount 
due,  at  least  where  a  custom  can  be  shown  to  accept  such  credits 
as  payments,  as  is  the  case  between  brokers  and  underwriters  («). 

4.  Of  the  Appropriation  of  a  Payment  where  there  are  distinct 

Accounts. 
If  a  creditor  have  two  distinct  debts  due  to  him  fropi  his 
debtor,  a^jl  the  latter  make  a  general  payment  on  account,  with- 
out  specifying  at  the  tijne  to  which  account  he  intends  the  pay- 
ment to  apply,  it  is  optional  in  the  creditor  {p  appropriate  the 
payment  to  which  account  ^e  pleases.     B^t  ]f  at  the  time  the 

{q)  Pedder  v.  Watty  Peake*s  Add.  S.  C. ;  and  see  Bodenham  v.  Purchm, 

Cas.  41 ;  2  Chitty's  R.  619,  S.  C.    It  2  B.  &  Aid.  39 j  post,  757. 
will  be  remarked  that  there  was  no         (s)  Stewart  v.  AberdeUi,  4  M.  & 

remittance  or  actual  transfer  on  ac-  W.  211;  and  per  Lord  Abinger,  id. 

count  of  tiie  debt ;  but  a  mere  direc-  328 ;  and  see  Giimm  ▼.  Winter,  5  B. 

tion  to  place  money  to  account  at  a  &  Ad.  96;  2  Nev.  &  Man.  737;  on/e, 

future  d^.  745,  note  (0),  S.P. 

(r)  4Bing.  113;  13  Moore,  306, 
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debtor  makes  the  payment^  he  declare  that  it  is  specifically  made 
in  discharge  or  part  liquidation  of  a  particular  account,  or  the 
circumstances  show  or  raise  an  inference  Jhat  .such  was  hjs  inj 


Itention,  the  creditor  is  bound  thereby,  and  cannot  ascribe  it  to 
his  other  demand  (t). 

This  doctrine  holds,  although  one  of  the  debts  be  due  on  a 
bond  or  other  specialty,  or  on  a  judgment,  and  the  other  be  due 
on  simple  contract  (u).  So  if  the  defendant  owe  the  plaintiff 
money  in  respect  of  a  debt  contracted  by  the  defendant's  wife 
dum  sola,  and  also  in  respect  of  a  debt  incurred  by  the  defend- 
ant on  his  own  account,  and  pay  money  generally  on  account, 
the  plaintiff  may  apply  the  payment  to  either  demand  (:r).  And 
where  a  creditor  has  two  several  demands  against  his  debtor,  one 
barred  by  the  Statute  of  Limitations,  the  other  not,  and  the 
debtor  makes  a  part-payment  without  expressly  appropriating  it 
at  the  time  of  payment,  the  creditor  is  at  liberty  to  apply  the  pay- 
ment towards  satisfaction  of  that  part  of  the  demand  which  the 
statute  would  bar,  though  such  part-payment  not  being  expressly 
made  on  account  of  the  older  debt,  would  not  operate  as  a  part- 
payment  to  take  it  out  of  the  statute  (y). 

It  is  not,  as  we  have  observed,  always  essential  that  there 
should  have  been  an  express  declaration  by  the  debtor  at  the  time 
of  payment  to  which  of  two  accounts  he  intends  the  payment  to 
be  made.  The  creditor's  right  of  election  may  be  obviated,  if  it 
can  be  clearly  collected  from  other  circumstances  than  an  express 
declaration  that  the  debtor  intended,  at  the  time  of  payment,  to 


(0  See  Mills  v.  Fotokes,  7  Scott, 
444,  45S ;  5  Bing.  N.  C.  455 ;  Frazer 
V,  Butm,e  Car.  &P,  704;  per  Tindal, 
C.  J.,  Waller  v.  Lacy,  1  Scott's  N.  R. 
186;  8  Dowl.  P.  C.  573,  S.  C; 
Anonymous,  Cro.  £liz.  68 ;  Goddard 
V.  Cox,  Stra.  1194;  Newmarch  v, 
Tealby,  14  East,  239,  243,  note  (a); 
Peters  ▼.  Anderson,  5  Taunt.  596 ;  1 
Marsh.  338,  S.  C. ;  Shaw  v.  Pictoii,  4 
B.  &  C.  715;  7  D.  &  R.  201,  S.  C. 
The  French  law  is  to  the  same  effect 
as  ours  in  regard  to  the  right  of  the 
debtor  to  direct  at  the  time  he  pays  to 
what  account  the  money  shall  be  ap- 
plied ;  except  that  when  a  payment  is 
made  on  account  of  a  debt  bearing  in- 
terest, the  money  must  be  placed  to 
the  account  of  interest  then  due,  and 
not  to  the  account  of  the  capital,  tliey 


being  distinct ;  Code  Civil,  Bk.  3,  Tit. 
3,  Art.  1253,  1254.  See  1  Pothier, 
by  Evans,  368;  and  per  Sir  W.Grant, 
Clayton*s  case,  1  Meriv.  605.  Where 
a  payment  is  made  on  a  general  ac- 
count by  a  vendee  to  the  broker  of 
several  vendors,  sufRcient  to  cover 
either  demand,  but  not  all,  and  the 
broker  stops  payment,  the  sum  paid 
is  to  be  proportionally  allotted  to  all 
the  parties,  and  each  vendor  must 
look  to  the  vendee  for  the  difference 
only;  Favenc  v.  Bennettj  11  East,  36. 

(m)  Id. ;  and  Brazier  v.  Bryant,  2 
Dowl.  P.  C.  477. 

(j)  Goddard  v.  Cox,  Stra.  1194; 
post,  754,  note  (6). 

(^y)  Mills  V.  Fowkes,  7  Scott,  444 ; 
5  Bing.  N.  C.  455,  S.  C;  and  Waters 
V.  Tompkins,  2  C,  M.  &  R.  723. 

3c 


764. 


D£F£NCE8 — PAYMENT. 


appropriate  it  to  a-  specific  account.  And  therefore,  where  A., 
having  large  demands  against  B.,  upon  bill  transactions  with 
himself,  and  also  as  agent  for  several  persons  to  whom  B*  had 
granted  annuities,  secured  by  C,  caused  an  attorney  to  make  ap* 
plication  to  B.  and  C.  on  behalf  of  these  annuitants ;  and  JB.,  in 
consequence  of  that  application,  and  the  remonstrances  of  C^ 
paid  to  A.  certain  sums  of  money,  without  making  any  specific 
appropriation  of  them  at  the  time  of  payment ;  it  was  held,  that 
A.  must  be  considered  as  having  received  them  on  account  of  the 
annuitants,  and  that  the  latter  were  entitled  to  have  those  monies 
divided  amongst  them,  in  proportion  to  the  amount  of  their  re- 
spective demands  (z).  And  if  a  debtor  at  the  time  of  making  a 
payment  make  an  entry  in  a  book,  stating  such  payment  to  be 
on  a  particular  account,  and  show  such  entry  to  the  creditor,  thai 
would  be  evidence  of  an  appropriation  by  the  debtor  (a). 

And  there  are  cases  in  which,  although  the  payment  be  general, 
the  creditor  is  not  allowed  to  ascribe  his  receipt  of  the  money  to 
which  account  he  pleases. 

As  where  one  account  is  with  the  debtor  as  executory  and  the 
other  in  his  own  right,  the  law  will  apply  the  pajrment  to  the 
money  due  firom  himself  individually,  and  will  not  allow  the  cre- 
ditor to  appropriate  it  to  the  other  demand  (6). 

It  has  been  decided,  that  a  general  payment  must  be  applied  to 

a  prior  legal  debt ;  and  not  to  a  subsequent  equitable  demand, 

as  for  instance,  a  sum  claimable  by  a  partner  against  his  co- 
partner (c). 


(z)  Shaw  T.  PictonJ  D.  &  R.  ^1 ; 
4  B.  &  C.  7t5,  S.  C. ;  and  see  Waters 
y.  Ihmpkim,  9  C,  M.  8c  R.  723 ;  1 
Gale,  823,  S.  C. 

(fl)  Frager  v.  Bunn,  8  C.  &  P.  704. 

(6)  Goddard  v.  Cm,  Stra.  1194. 
In  this  case  it  appeared  that  one 
Owen  was  indebted  to  the  plaintiff 
for  coals.  He  died,  and  made  his 
wife  executrix.  She  continued  to  deal 
with  the  plaintiff  on  her  own  account; 
then  she  married  the  defendant,  who 
dealt  with  the  plaintiff,  and  paid  him 
monies  generally  on  account.  The 
action  was  against  the  defendant,  for 
his  own  debt.  Tlie  Chief  Justice  held, 
that  the  defendant  being,  by  the  mar- 
riage, equally  a  debtor  for  what  his 
wife  received  dim  iola,  as  ibr  what 


was  after,  the  plaintiff  might  apply  tiie 
money  recei?ed  to  discharge  the  wife's 
own  debt;  but  as  to  the  demand 
against  her,  as  executrix,  the  validity 
of  which  depended  upon  the  questioo 
of  assets  ana  manner  of  administering 
them,  he  was  of  opinion  the  plaintiff 
could  not  apply  any  of  the  money 
paid  by  the  defendant  to  the  discharge 
of  that  demand. 

(c)  Goddard  v.  Hodgn,  1  C.  &  M. 
33.  But  in  Bosanquei  v.  Wray,  6 
Taunt  597,  where  the  equitable  de- 
mand accrued  before  the  legal  debt, 
it  was  held  that  the  general  payment 
might  be  placed  to  the  account  of  the 
equitable  claim;  ted.  qu,;  and 
Birch  V.  Tebfmtt,  2  Staik.  74. 
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So  if  a  debtor  owe  a  debt,  contracted  whilst  he  was  a  trader 
within  the  bankrupt  laws^  and  another  debt  contracted  afterwards^ 
and  make  a  general  payment,  although  nothing  be  said  respect- 
ing the  application,  the  law  will  apply  the  payment  to  the  first 
demand^  so  as  to  prevent  the  creditor  from  obtaining  a  fiat  in 
bankruptcy  thereon  (d). 

And  if  a  person  have  two  demands  upon  another,  one  arising 
out  of  a  lawful  contract,  the  other  out  of  a  contract  forbidden 
by  law  (as  usury),  and  the  debtor  make  a  payment  which  is  not 
specifically  appropriated  by  either  party  at  the  time  of  the  receipt, 
the  law  will  apply  it  to  the  well-founded  and  legal  demand  (e). 
But  where  one  of  the  demands  is  for  spirituous  liquors  supplied 
in  quantities  not  amounting  to  SQs.  at  a  time,  the  party  receiving 
the  payment  may  apply  it  to  that  demand,  the  statute  S4  Geo.  11. 
c.  40,  only  preventing  the  seller  firom  maintaining  an  action  (/) ; 
and  this  though  in  his  particulmrs  he  claim  the  whole  demand, 
for  he  may  make  the  appropriation  at  any  time  before  the  matter 
comes  before  the  jury  (^). 

If  a  partner  in  a  firm  owe  a  private  debt  to  A.,  who  is  also  a 
creditor  of  the  firm,  and  pay  money  of  the  firm  generally  on  ac- 
count, the  payment  is  impliedly  to  be  appropriated  to  the  dis- 
charge of  the  partnership  debt  (A). 

It  has  been  determined  at  Nisi  Prius  (ft)t  that  a  payment  by 
the  obligor  of  a  bond  to  the  obligee,  to  whom  the  obligor  is  also 
otherwise  indebted,  cannot,  without  some  circumstances  to  show 
that  it  was  intended  to  be  made  in  discharge  of  the  bond  (A),  be 
so  applied  in  favour  of  the  surety  of  the  obligor,  in  an  action  upon 
the  bond^  under  the  plea  of  payment.  But  where  security  had 
been  given  by  a  surety  for  goods  to  be  supplied  to  his  principal, 
and  not  in  respect  of  a  previously  existing  debt,  and  goods  were 
subsequently  supplied,  and  payments  were  from  time  to  time 
made  by  the  principal,  in  respect  of  some  of  which  discount  was 
allowed  for  prompt  payment,  it  was  inferred  in  favour  of  the 


(d)  Meggott  V.  Mills,  1  Ld.  Raym. 
386;  Dawe  v.  Holdsworth,  Peake's  R. 
64 ;  Peters  v.  Anderson,  5  Taunt.  602 ; 
Plomer  v.  Lang,  1  Stark.  R.  155,  n. ; 
Exparte  Hunter,  6  Ves.  jun.  94. 

(0  Wright  V.  Laxna,  3  fi.  &  C.  165; 
4  Dow.  &  Ry.  783,  S.  C. 

( /*)  Crvicktitanks  v.  Rose,  1  M .  & 
Rob.  100;  5  C.  &  P.  19,  S.C;  unU, 
425. 


{g)  Philpott  V.  Jones,  4  Nev.  &  M. 
14;  2  Ad.  &E.  41,  S.C. 

(A)  Thompson  y,  Broum,  M00.&  M. 
40 ;  see  aTite,  249  to  259. 

(t)  Plomer  v.  Long,  1  Stark.  153 ; 
Martin  v.  Brecknell,  S  M.  &  Sel.  39 ; 
Williams  v.  RawUnson,  3  BiDg.  76, 
&c.;  10  Moore,  362,  S.C. 

(A:)  See  Williatns  v.  RawUnson,  3 
Bing.  71,  76. 
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surety  that  all  these  payments  were  intended  to  be  in  liquidation 
of  the  latter  account  (Z). 

A  person  who  kept  cash  with  a  banker,  deposited  with  him  the 
note  of  a  third  person  for  a  sum  of  money,  telling  him  at  the 
same  time  that  it  was  a  note  made  for  his  accommodation ;  and 
afterwards  paid  a  sum  of  money  into  the  bank  without  making 
any  specific  appropriation  of  it.  Lord  Kenyan  held,  that  this 
money  must  be  placed,  as  far  as  it  would  go,  towards  the  dis- 
charge of  the  then  existing  debt,  and  that  the  banker  could  not 
hold  the  maker  of  the  note  responsible  for  more  than  the  balance 
remaining  due  at  the  time  of  such  payment,  although  he  after- 
wards trusted  his  debtor  with  a  further  sum  of  money  (m). 

In  Bardwell  v.  Lydall  (n),  where  the  defendants  guaranteed 
the  plaintiffs  against  debts  to  be  contracted  by  L.  JIT,  to  the  ex- 
tent of  400Z.,  and  L.  M.  became  indebted  to  the  plaintiffs  to  the 
amount  of  6S5/.,  upon  which,  by  a  composition  with  his  creditors, 
he  paid  them  8«.  Id.  in  the  pound,  leaving  due  to  the  plwntiffii 
out  of  their  whole  claim,  356/. ;  it  was  held,  that  the  defendant 
was  entitled  to  deduct  from  that  sum  171Z.  13«.  4^.,  being  the 
amount  of  the  dividend  of  8^.  Id.  in  the  pound  upon  400/. 

Raikes  v.  Todd  (o)  is  a  similar  case,  there  it  was  held,  that  if 
a  creditor  receive  dividends  upon  a  debt  partly  secured  by  the 
guarantee  of  a  third  person,  such  dividends  must  not  be  appli^ 
to  the  excess  of  the  debt  above  the  sum  guaranteed,  but  must  be 
applied  rateably  to  the  whole  debt,  and  the  surety  is  relieved 
from  liability  by  the  amount  of  dividend  on  the  sum  which  is  se- 
cured. 

The  doctrine  of  election,  or  appropriation,  does  not  inj^SSV 
^pplv  where  there  are  not  distinct  accounts,  oj^ where  se^SS^  ^^' 
counts  are  treated  as  one  entire  account  by  qll  parties.  Inj!!£E 
cases,  payments  made  generally  are  considered  as  payments  mjoe 
in  discharge  of  the  earlier  items,  although  at  the  time  of  pajfiSSS^ 
the  debtor  wer^  silent  on  the  subject  (p).  This  rule  is  nitf  how- 
ever conclusive,  but  is  only  evidence  of  an  appropriation  {q)* 

(/)  Manyats  v.  White,  «  Stark.  R.         (p)  Clayton's  case,  1  Meriv.  57 J, 

101.  608 ;  Bodinkam  v,  Purchas,  «  Bar. » 

(m)  Hammenl€yy,.KnovjUs,2Esp.  Aid.  45,  47;    Sloveld  v.  ^^^.f, 

R.  66.  Moore,  370;  4  Bing.  81, 154;  i"**" 

(n)  Bardwell  v.  Lydall^  5  M.  &  P.  v.  C'crr,  3  M.  &  P.  46 ;   5  ^^i-  "' 

3S7 ;  7  Bing.  489,  S.  C,  cited  and  S.  C. 

recognised  in  Btukes  y.  Todd,  8  Ad.         {q)  Per  Denman,  C.  J.,  W'low  ^• 

&  £.  855.  Hitst,  4  B.  &  Ad.  766. 

(o)  Uaikes  ▼.  Todd,  8  Ad.  k  £.  846. 
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A  bond  was  given  to  the  several  persons  constituting  the  firm 
of  a  banking-house,  conditioned  for  the  repayment  of  the  balance 
of  an  account,  and.  of  such  further  sums  as  the  bankers  might 
advance  to  the  obligor.  One  of  the  partners  died,  and  a  new 
partner  was  taken  into  the  firm.  At  that  time,  a  considerable 
balance  was  due  from  the  obligor  to  the  firm.  Advances  were 
afterwards  made  by  the  bankers,  and  payments  made  to  them,  on 
account,  by  the  obligor :  the  latter  was  credited  by  the  new  firm 
with  the  several  payments,  and  charged  with  the  original  debt, 
and  subsequent  advances,  as  constituting  items  in  one  entire  ac- 
count; and  the  balance  due  at  the  time  of  the  partner's  death  was 
considerably  reduced,  and  that  reduced  balance,  by  order  of  the 
obligor,  was  transferred  by  the  bankers  to  the  account  of  another 
customer,  who,  with  his  assent,  was  charged  with  the  then  debt 
of  the  obligor.  The  person  so  charged  having  become  insolvent, 
the  surviving  partners  of  the  original  firm  brought  their  action 
upon  the  bond.  It  was  held,  that,  (u  they  had  not  originally 
treated  it  as  a  distinct  account ,  but  had  blended  it  in  the  general 
account  mth  other  transactions^  they  were  not  at  liberty  so  to 
treat  it  at  a  subsequent  period;  and  that  having  received,  in  dif- 
ferent payments,  a  sum  more  than  sufficient  to  discbarge  the  debt 
due  upon  the  bond  at  the  time  of  the  death  of  the  deceased 
partner,  the  bond  was  to  be  considered  as  paid  (r). 

The  rule  is,  that  where  one  of  several  partners  dies,  and  .the 
partnership  is  in  debt,  and  the  surviving  partners  continue  their 
dealings  with  a  particular  creditor,  and  the  latter  joins  the  trans- 
actions with  the  old  and  new  firm  in  one  entire  account,  then  the 
payments  made  from  time  to  time  by  the  surviving  partners  must 
be  applied  to  the  old  debt ;  because  it  is  to  be  presumed  that  all 
the  parties  have  consented  that  it  should  be  considered  as  one 
entire  account  (s),  and  that  the  death  of  one  of  the  partners  has 
produced  no  alteration  (^).      However,  the  creditor's  right  of 


(r)  Bodenham  v.  PurchaSy  2  B.  & 
Aid.  39;  Williams  v.  Rawlinson,  3 
Bing.  71;  10  Moore,  362,  S.  C.  Mr. 
J.  Ilolroyd,  in  Bodenham  v.  Furchas, 
seemed  to  be  of  opinion,  that  the  trans- 
fer of  the  balance  due  from  the  obligor 
to  the  account  of  the  other  customer, 
Trith  his  assent,  operated  in  point  of 
law  as  a  payment.  And  see  ante,  613, 
614,  752. 


(«)  See  Moory,  Hill,  Peake's  Add. 
CIO;  aiito,  613,  614,762. 

(t)  Sim$on  v.  Ingham,  2  B.  &  C. 
72 ;  3  D.  &  R.  252,  S.  C.  Retiring 
partner  when  not  discharged  by  the 
creditor  taking  the  bill  of  the  remain- 
ing partners ;  Kinoan  v.  Kirwan,  2 
C.  &  M.  617;  Thompson  v.  Percival, 
3  Nev.  &  M.  167;  5  B.  &  Ad.  925, 
S.C. 
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election,  or  power  of  appropriation,  is  not  exercised  by  him 
merely  by  entries  made  in  his  own  private  books ;  and  is  not 
complete,  or  lost  to  him,  until  such  election  or  appropriation  has 
been  communicated  to  the  other  party  (u). 

And  the  doctrine  of  appropriation  by  the  creditor  only  applies 
to  cases  in  which  the  debtor  has  aft  opportunity  of  himself  making 
the  appropriation,  but  neglects  to  do  so ;  and  therefore  an  attor- 
ney who  has  received  the  amount  of  damages  recovered  in  an  ac* 
tion  brought  by  his  client,  cannot  appropriate  that  amount  as  he 
might  have  done  had  his  client  paid  him  such  amount  generally, 
without  appropriating  it  to  the  payment  of  any  particular  it- 
mand  (x). 

5,  Of  a  Receipt  for  Money  Paid, 

The  Stamp  Act,  66  Geo.  III.  c.  184,  Sch.  tit.  Receipt,  aiBies 
a  duty  upon  every  receipt  or  discharge  given  for  or  upon  the 
payment  (y)  of  money  amounting  to  9L  and  upwards  {z\  varying 
with  the  amount  received. 

^*  And  where  any  sum  of  money  whatever  shall  in  the  receipt 
be  expressed  or  acknowledged  to  be  received  in  full  of  all  de- 
mands (a),  a  stamp  duty  of  lOs.  is  required. 

"  And  any  note,  memorandum,  or  writing  whatsoever,  given  to 
any  person  for  or  upon  the  payment  of  money,  whereby  any  sun 
of  money,  debt,  or  demand,  or  any  part  of  any  debt  or  demand 
therein  specified,  and  amounting  to  2Z.  (z)  or  upwards,  shall  be 
expressed  or  acknowledged  to  have  been  paid,  settled,  balanced, 
or  otherwise  discharged  or  satisfied,  or  which  shall  import  or  sig- 


(tt)  Simson  v.  Ingham,  2  B.  &  C. 
65 ;  3  D.  &  R.  949,  S.  C;  William 
v.  Rawlinson,  3  Bing.  76.  The  ac- 
ceptance of  a  remittance  of  bills,  &c. 
will  sometimes  waive  a  right  of  action 
arising  from  a  delay,  &c.  in  making  a 
payment,  though  the  creditor  was  not 
bound  to  accept  the  remittance  as 
made ;  SMpton  v.  Casson,  5  B.  &  C. 
378;  8D.  &R.  130,S.C. 

(x)  WaUer  v.  Lact/,  8  Dowl.  P.  C. 
503 ;  per  Tmdal,  C.  J.,  id,  573,  574  ; 
1  Scott's  N.  R.  186;  1  Man.  &  Gr. 
54,  S.  C. 

(y)  An  I.  O.  U.  does  not  require  a 
stamp,  antCy  120;  nor  does  a  memo- 
randum given  by  an  agent  admitting 
the  receipt  of  bills,  &c.  deposited  with, 


or  to  be  held,  &c.  by  him  as  sudi, 
anief  121.  The  statute  only  applies  to 
a  receipt  for  money  paid  in  discharge 
of  a  deot  before  due. 

(z)  Now  51,  and  upwards,  3  &4 
Will.  4,  c.  23,  s.  1.  By  the  55  (ko, 
3,  c.  55,  s.  5,  the  true  date  of  the  re- 
ceipt, and  the  full  sum  paid,  are  to  be 
stated  in  the  receipt. 

(a)  A  receipt  by  the  stage  managtr 
of  a  theatre  for  a  certain  sum  "is 
satisfaction  for  all  my  claims  ybr  tk 
last  season,**  Dibdin  v.  MarriSt  2  C  & 
P.  44 ;  or  a  receipt  for  a  specified  sam 
"  in  full  for  what  I  have  done  fof 
A.B"  is  not  a  receipt  in  full  of  all 
demands,  so  as  to  require  10s.  stamp; 
Iaiw  v.  Gtmhy,  4  C.  &  P.  149. 
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nify  any  such  acknowledgment  (b),  and  whether  the  same  shall 
or  not  be  signed  with  the  name  of  any  person,  shall  be  deemed 
and  taken  to  be  a  receipt  for  a  sum  of  money  of  equal  amount 
with  the  sum,  debt  or  demand  so  expressed  or  acknowledged  to 
have  been  paid,  settled,  balanced,  or  otherwise  discharged  or 
satisfied,  within  the  intent  and  meaning  of  this  schedule,  and 
shall  be  chained  with  a  duty  accordingly." 

A  receipt  or  other  acknowledgment  not  under  seal  (c)  is  not 
conclusive,  but  only  presumptive  evidence,  that  the  money  therein 
mentioned  has  been  paid,  and  may  be  disproved  by  the  creditor, 
on  the  ground  of  fraud,  or  mistake  of  facts,  &c.  (d).  It  may  be 
explained  by  parol  evidence  (e). 

Acknowledgments  entered  at  different  times  on  unstamped 
paper  of  the  receipt  of  money»  are  not  evidence  of  the  payments 
made(/);  but  a  bill  containing  an  account  of  debits  and  credits, 
and  bond  fide  made  at  one  time,  to  be  delivered  to  the  defendant 
as  showing  the  balance  against  him,  is  admissible  in  evidence  for 
the  defendant  as  to  the  payment  (/),  without  a  receipt  stamp  (^), 
And  a  written  acknowledgment  at  the  foot  of  an  account,  that  it 
is  correct,  does  not  require  a  receipt  stamp  (A). 

An  unstamped  receipt,  though  not  per  se  admissible  in  evi- 
dence, may  be  shown  to  a  witness  as  a  memorandum  made  by 
him,  in  order  to  refresh  his  memory  as  to  the  fact  of  payment  in 
his  presence  (i) ;  and  it  suffices,  that  he  swear  that  he  has  no 
doubt,  firom  the  circumstance  of  his  having  made  the  memoran- 
dum, that  the  money  was  paid  as  stated  in  the  memorandum, 
although  he  add  that  he  cannot  recollect  the  fact  (k). 

And  a  written  acknowledgment  of  the  payment  of  money, 
stamped  as  a  receipt,  is  evidence  of  the  fact  of  payment,  although 


(b)  Tomkim  v.  Athby,  6  B.  &  C. 
42 ;  9  Do^l.  &  R.  543,  S.  C.  The 
words  ^^  settled,  Samuel  Hughet,**  at 
the  foot  of  a  bill  import  a  receipt  and 
acquittance ;  Rex  y,  Martin,  7  C.  & 
P.  549. 

(c)  Gilb.  Ev.  142. 

id)  Stratton  v.  Rastall,  2  T.  R. 
366 ;  1  Fortesc.  157 ;  Alnerv,  GeorgCy 
1  Camp.  393,  394,  n.;  Lampon  v. 
Corky  5  B.  &  Al.  61 1 ;  Skaife  v.  Jack- 
tony  9  B.  &  C.  421 ;  5  D.  &  R.  290, 
S.  C.;  Farrar  v.  Hutchintony  1  P.  & 
Day.  427. 

(e)  Graves  v.  Key,  3  B.  &  Ad.  313 ; 


ante,  106« 

(/)  By  producing  the  account  the 
defendant  also  makes  it  primd  facie 
evidence  for  the  plaintiff  as  to  his  side 
of  it.  The  whole  account  must  be 
read  and  taken  together. 

{g)  Williams  v.  Smith,  2  B.  &  Bl. 
501,  502,  note. 

(h)  Wellard  ▼.  Moss,  1  Bing.  134 ; 
7  Moore,  533,  S.  C. 

(i)  Rainbert  v.  Cohen,  4  Esp.  213; 
Jacob  V.  Lindsay,  1  East,  R.  460. 

{k)  Maugham  r.  Uvhbard,  8  B.  & 
C.  14.  And  see  Trentham  v.  De- 
venT/,  4  Scott,  12a 
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there  may  be  other  writing  on  the  same  paper,  amounting  to  an 
agreement,  provided  this  does  not  in  any  manner  control  or 
qualify  the  former  part  (m).  So  a  memorandum  containing  an 
acknowledment  of  a  receipt  of  money,  but  not  stamped  as  a 
receipt,  may  be  put  in  evidence,  if  not  ofiered  as  proof  of  a 
receipt  of  money,  but  for  other  purposes  (n). 

The  43  Geo.  III.  c.  126,  s.  5,  provides,  that  a  person  who 
shall  have  paid  a  debt  may  provide  himself  with  a  stamped  re- 
ceipt, and  require  the  receiver  to  write  thereon,  and  acknowledge 
thereby  the  receipt  of  the  money ;  and  also  demand  payment  of 
the  amount  of  stamp  duty  paid  by  the  debtor ;  and  if  the  creditor 
refuse  to  give  a  receipt,  or  pay  the  duty,  he  is  subjected  to  a 
penalty  of  lOZ.  In  reference  to  this  enactment,  it  seems  that 
the  debtor  should  not  tender  the  money  conditionally,  that  is,  if 
the  creditor  will  give  a  receipt,  but  should  tender  the  money 
absolutely,  or  pay  it  before  a  witness,  and  then  require  the  cre- 
ditor to  write  a  receipt  upon  a  stamped  paper,  with  which  at  the 
time  the  debtor  should  be  provided  (o). 

Amongst  other  exemptions  (p)  are  receipts  upon  (q)  bills  of 
exchange,  promissory  notes,  and  checks  (duly  stamped  when  so 
required  by  law),  upon  the  same  being  paid ;  receipts  upon  bank 
notes  ;  letters  by  the  general  post  acknowledging  the  safe  arrival 
of  bills  of  exchange,  notes,  or  other  securities  for  money ;  and 
receipts  indorsed  on  stamped  deeds  for  the  consideration  moneyi 
or  for  money  due  and  paid  thereon. 


III.  Accord  and  Satisfaction. 

It  is  laid  down  as  a  general  principle,  that  accord  without  saHtr 
faction  is  no  bar  to  an  action  for,  or  any  extinguishment  of  a  debt; 
that  is,  that  the  accord  or  promise  to  confer  satisfaction  must  be 
fully  and  actually  executed  and  accepted,  in  order  to  aflford  a 


(m)  Grey  V.  Smithy  1  Camp.  387  ; 
Skrinc  v.  iUmorCy  2  id,  407 ;  Odi/e  v. 
Cookney,  1  M.  &  Rob.  517.  A  re- 
ceipt noticing  the  terms  or  considera- 
tion of  a  payment,  does  not  require 
an  agreement  stamp;  Watkins  v. 
Hewlett,  3  Moore,  211.  A  receipt 
for  the  price  of  a  horse  sold,  express- 
ing "  warranted  sound,"  may  be  read 
in  evidence  as  proof  of  the  warranty, 
without  an  agreement  stamp;  Skrine 


V.  Elmore,  2  Camp.  407. 

(n)  Id, ;  Brookes  v,  JDaviety  2  C.  ft 
P.  186. 

(o)  See  Laing  v.  Meader,  1  C.  &  P. 
257 ;  see  post,  as  to  Tender. 

(p)  55  Geo.  3,  c.  184,  sch.  tit.  Re- 
ceipt. 

(q)  Or  the  receipt  may  be  upon  t 
paper  annexed,  if  there  be  not  room 
left  on  the  instrument  itself;  Orme  t* 
Young,  4  Camp.  336. 
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defence  to  such  action  (r).  But  this  proposition  requires  much 
explanation. 

Where  the  accord  is  to  do  a  thing  in  satisfaction  at  a  future 
day,  and  the  act  is  accordingly  done  and  accepted^  that  time, 
^nd  li'in  law  a  sufficient  satisfaction,  no  doubt  the  original  de- 
mand will  not  furnish  a  right  to  sue  thereon  after  the  day  on 
which  the  satisfaction  was  rendered,  although  at  the  time  of  the 
accord  the  satisfaction  was  executory  {s).  In  this  instance  there 
is  accord  with  satisfaction^  and  .the  claim  is  satisfied  and  extin- 
guished. 

If  the  accord  or  agreement  that  satisfaction  should  be  rendered 
by  the  defendant,  or  a  third  person,  at  a  future  day,  be  not 
founded  on  a  new  consideration,  a^d  be  not  so  far  bindiTuj  on 
the  debtor  as  to  affi)rd  a  freshriqht  of  action  to  the  creditor  for 
Jte  non-performance,  an  action  lies  on  the  original  demand,  even 
before  the  time  prescribed  for  rendering  satisfaction.  Many  of 
the  old  cases  upon  the  subject  of  accord  without  satisfaction  were 
expressly  decided  on  this  ground  (^). 

But  in  Com.  Dig.  Accord^  B.  4(tf),  it  is  laid  down  that  '^  an 


(r)  Bac.  Ab.  Accord,  A. ;  Com. 
Dig.  Accord,  B.  4 ;  Alien  v.  Harris, 
1  Ld.  Rayro.  122;  Lutw.1538,  S.C.; 
Lynn  v.  Bruce,  2  Hen.  Bla.  317; 
Drake  v.  Mitchell,  3  East,  251 ;  Col- 
lingbourne  v.  Mantellj  5  M.  &  W. 
289 ;  7  Dowl.  518 ;  Reeves  t.  Heame, 

1  M.  &  W.  323 ;  and  see  particularly 
per  Tindal,  C.  J.,  in  Bay  ley  v.  Homan, 
5  Scott,  94,  103,  104 ;  3  Bing.  N.  C. 
915,  S.  C. ;  Edwards  v.  Chapman,  1 
M.  &  W.  231.  In  James  v.  Davids  5 
T.  H.  141,  this  general  rule  was  ad- 
mitted ;  and  it  was  decided  that  a 
plea  in  trespass,  that  the  plaintiff  and 
defendant  had  agreed  to  settle  all  mat- 
ters in  dispute,  and  to  bind  themselves 
in  a  penalty  not  to  sue  each  other,  is 
a  baa  plea.  So  an  agreement  to  give 
a  mortage  in  satisfaction  of  a  simple 
contract  debt  is  no  answer  to  an  ac- 
tion for  such  debt ;  Allies  v.  Probyn, 

2  C,  M.  &  R.  408;  4  Dowl.  153 ;  1 
(^ale,  255. 

(s)  1  Elol.  Ab.  Accord,  129,  pi.  14; 
Com.  Dig.  Accord,  B.  4. 

(/)  Case  V.  Barber,  T.  Raym.  450; 
Sir  T.Jones,  168,  S.C;  1  Rol.  Ab. 
Accord,  pi.  129,  pi.  12;  Wickham  v. 
Taylor,  Sir  T.  Jones,  R.  168;   see 


Feytoe^s  case,  9  Co.  79  b ;  Broum  v. 
Wade,  2  Keble,  851.  In  Casey.  Bar- 
ber, one  ground  for  the  decision  in  the 
plaintiff's  favour  was  that  the  satis- 
faction was  to  be  rendered  in  part  by 
a  third  person,  who  was  a  party  to  the 
accord ;  but  the  plea  did  not  show  he 
had  promised  in  writing  to  do  the  act 
so  as  to  have  become  liable  to  the 
plaintiff. 

(tt)  Cited  by  Parke.  J.,  in  Good  v. 
Cheeseman,  2  n.  &  Ad.  335 ;  and  ver 
cur,  UarttorigM  v.  Uooke,  3  B.  &  Ad. 
702 ;  and  per  Park,  J.,  in  Rippinghall 
V.  Lloyd,  5  B.  &  Ad.  750;  and  see 
Alchin  v.  Hopkins,  1  Bing.  N.  C.  102. 
See  the  observations  of  Grose,  J.,  in 
James  v.  David,  5  T.  R.  143 ;  and  of 
Eyre,  C.  J.,  in  Lynn  v.  Bruce,  2  H. 
Bla.  318.  It  was  there  held,  that  the 
creditor  could  not  sue  on  a  promise  by 
a  debtor  to  pay  part  of  a  debt  in  satis- 
faction of  the  whole ;  for  there  was  no 
mutuality.  And  his  lordship  stated 
that  an  accord  executory  is  no  bar, 
because  no  remedy  lies  for  it  for  the 
plaintiff.  A  right  of  entry  acquired 
oy  an  omission  to  repair  after  three 
months'  notice  is  suspended,  but  not 
waived,  by  an  agreement  to  allow  the 
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accord  with  mutual  promises  to  perform^  is  good,  though  t^ 
thing  be  not  performed  at  the  time  of  action ;  for  the  party  h« 
a  remedy  to  compel  the  performance.  But  the  remedy  ought  to 
be  such  tHat  the  party  might  have  taken  it  upon  the  mutual  pro- 
mise at  the  time  of  the  agreement.'*  And  before  breach^  there  is 
no  doubt  that  a  substituted  executory  agreement  is  a  yood  de- 
Jfence,  and  if  not  pleaded  by  way  of  accord  and  satisfaction,  per- 
formance of  it  need  not  be  shown  (x).  And  an  agreement  for  a 
composition  with  creditors  is  an  answer  to  an  action  by  a  creditor  ^ 
who  has  come  into  it,  on  the  ground  that  it  operates  as  a  new 
agreement,  substituted  by  consent,  and  on  good  consideration,  in 
the  stead  of  the  original  one,  and  not  as  an  accord  and  satisfac- 
tion (y).  But  it  should  seem  that  after  breach,  as  of  a  covenant 
to  repair,  a  plea  of  accord  executory,  but  not  satisfied,  made  upon 
mutual  promises,  is  bad  {z). 

So  a  new  agreement  to  render  satisfaction,  founded  on  a  good 
consideration  and  mutually  binding,  by  which  a  doubtful  cause 
of  action  for  unliquidated  damages  is  not  perpetually  barred,  but 
suspended  for  a  fixed  period,  that  is,  until  the  claimant  has  done 
a  particular  act,  will  form  a  defence  to  an  action  brought  on  the 
original  cause  of  action  before  the  prescribed  period.  Thus,  in 
Stracetf  v.  The  Bank  of  England  (a),  it  appeared  that  certain 
stock  of  the  plaintiffs  was  transferred  under  a  forged  power  of 
attorney ;  the  Bank  of  England  offered  to  replace  the  stock,  if 
the  plaintiff  would  first  prove  the  amount  under  a  commission  of 
bankruptcy  issued  against  a  firm  in  which  the  forger  of  the 
power  had  been  a  partner.  After  this  offer  the  plaintiffs  received 
a  dividend,  and  engaged  to  tender  a  proof  of  their  demand  under 
a  commission  of  bankruptcy ;  it  was  held,  that  they  could  not 
sue  the  bank  in  respect  of  the  stock,  till  they  had  fulfilled  their 


tenant  further  time  to  repair ;  Doe  v. 
Brindlet/y  1  Nev.  &  M.  1 ;  4  B.  &  Ad. 
84,  S.  C. 

(x)  Tavhr  y.  HUlioy.  1  C.  M.  & 
R.  743  ;  Pearson  v.  Pearton,  6  B.  & 
Ad.  864. 

(y)  Good  V.  Chteseman,  2  B.  &  Ad. 
335 ;  Alchin  ▼.  Hopkint,  1  Bing.  N.  C. 
102;  and  see  per  Tindal,  C.J.,  ob- 
serving upon  Good  V.  Cheescman,  in 
Bay  ley  v.  Homaiit  6  Scott,  104. 

(z)  Bayley  v.  Homan^  5  Scott,  94, 
103;  3  Bing.  N.  C.  915,  S.  C. ;  and 
per  Tindal,  C.  J.  there  observing  on 


Good  V.  Cheeteman  and  Case  v.  Bet- 
her.  The  lapse  of  twenty  yean  from 
the  time  of  making  a  contract,  to  be 
performed  m  futuro,  is  not  of  it«n 
evidence  of  a  new  contract,  averred  to 
have  been  performed,  and  pleaded  v 
an  accord  and  satisfaction  of  the  on- 
ginal  contract ;  Siboni  v.  Kirkma»i  1 
M.  8i  W.  418. 

(a)  4  M.  &  P.  639;  6  Bing.  754, 
S.  C.,  observed  on  in  Alliet  v.  Prohfih 
2  C,  M.  &  R.  408 ;  4  Dowl.  153;  1 
Gale,  255. 
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engagement^  to  tender  the  proof  under  the  commission  of  bank- 
ruptcy. 

In  an  action  upon  the  case  for  wrongfully  causing  a  capias  ad 
satisfaciendum  to  be  indorsed,  to  levy  more  money  than  was 
claimable  thereon^  it  appeared  that  the  defendant  was  discharged 
out  of  custody  upon  the  writ  by  virtue  of  a  judge's  order,  upon 
certain  terms,  constituting  a  new  and  mutual  agreement  between 
the  parties,  and  embodied  in  the  order.  And  Parke,  J.,  said — 
"  In  considering  the  terms  of  this  order,  I  am  inclined  to  think 
that  there  is  evidence  of  a  mutual  agreement  between  the  parties, 
upon  good  consideration,  to  forego  the  action  for  charging  the 
plaintiff  in  execution  for  too  much ;  and  an  agreement  giving 
the  plaintiff  a  remedy  for  the  breach  of  it,  or  an  accord  executed, 
where  there  was  no  remedy  by  action  upon  the  accord  itself,  is  a 
bar  to  an  action  for  unliquidated  damages  (&)/' 

The  assignment  by  deed  of  property,  for  the  purpose  of  secur- 
ing debts  due,  and  to  be  due,  with  a  power  of  sale  on  giving  six 
months'  notice,  is  only  to  be  viewed  as  a  collateral  security,  and 
does  not  suspend  the  remedy  by  action  for  the  debts  against  the 
debtor,  although  no  such  notice  has  been  given ;  there  being  no 
express  stipulation  in  the  deed  that  the  remedy  by  action  should 
not  be  adopted  (c). 

The  effect  of  taking  a  bill  of  exchange  or  promissory  note,  on 
account  of  a  debt,  will  be  considered  hereafter.  It  may  however 
be  observed,  that  a  bill  of  exchange  or  promissory  note,  if  taken 
in  satisfaction  of  a  debt,  may  be  an  absolute  bar  to  an  action 
for  such  debt,  even  though  it  be  dishonoured ;  but  it  is  other- 
wise where  the  bill  or  note  is  taken  merely  an  account  {d). 

Where  a  bond  or  other  specialty  has  been  given  on  account  of 
a  simple  contract  debt,  this  will  be  a  bar  to  an  action  for  such 
debt  (c). 

It  is  necessary  that  the  satisfaction  should  be  in  legal  contem- 
plation advantageous  to  the  party  agreeing  to  receive  it ;  it  is 
inoperative  if  it  appear  that  it  could  not  possibly  afford  him  an 
equivalent  benefit  or  compensation  (/). 

(6)  Wentworth  v.  BuHetiy  9  B.&  C.  (c)  Ernes  v.   WtddowMn,  4  C.  &  P. 

840,  850.    Mr.  Justice  Park  referred  151. 

to  Case  ▼.  Barber,  ante,  761,  note  (0;  {d)  Sard  v.  Rhodes,   1   M.  &  W. 

and  Crofts  v.  Harris,  Carth.  187 ;  but  153 ;  4  Dowl.  P.  C.  743,  S.  C. 

those  cases  do  not  appear  to  be  ex-  (c)  Post,  783 ;  Weston  v.  Foster,  2 

actly  in  point.  See  Retiiger  r.  Fogassa,  Bing.  N.  C.  692. 

Plowd.  5,  11  b.  (/)  Bac.  Ab.,  Accord,  A,;  Com. 

Dig.  Accord,  B.  1. 
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On  this  ground^  the  receipt  of  a  part  of  a  debt»  or  liquidated 
damages^  as  a  discharge  of  the  whole^  is  in  general  no  satis&ction 
of  the  remainder^  although  the  receipt  express  that  the  sum  is 
received  as  a  composition ;  except  in  the  instances  to  which  we 
have  already  adverted  (g).  But  where  a  chattel  is  taken  in  satis- 
faction^ it  need  not  be  averred  that  it  was  of  equal  value  with  the 
debt,  for  the  party  receiving  it  is  always  taken  to  be  llie  best 
judge  of  that  in  matters  of  uncertain  value  (A). 

In  an  action  for  taking  cattle,  it  is  no  plea  that  it  was  agreed 
that  the  plaintiff  should  have  his  cattle  again,  and  that  they  were 
returned ;  for  this  is  no  satisfaction  of  the  injury  sustained  from 
the  detention  (i).  Nor  is  an  agreement  not  under  seal,  that  the 
parties  should  be  quit  of  actions  against  each  other,  a  sufficient 
satisfaction  (j). 

It  is  no  plea  to  debt  on  bond  given  to  a  firm,  that  the  claim 
was  assigned  or  transferred  to  the  account  of  a  new  firm,  on  the 
obligees  dissolving  partnership,  and  some  of  them  quitting  the 
firm  (A). 

J,  C.  being  indebted  to  S»,  and  R.  C.  being  indebted  to  &, 
and  also  to  J,  C,  it  was  verbally  agreed  between  the  three,  that 
5.  should  transfer  the  debt  due  to  him  from  «/.  C  to  the  account 
of  iZ.  C ;  and  5.,  in  pursuance  of  such  agreement,  delivered  to 
R,  C,  an  account,  in  which  the  latter  was  charged  with  the  debt 
due  from  «/•  C  to  S. ;  it  was  held,  that  J.  C.  was  not  thereby 
discharged,  there  being  no  satisfaction  to  S.  (Z). 

In  debt  upon  bond,  the  defendant  pleaded  that  be  released  to 
the  plaintiff  all  his  equity  of  redemption  of  and  in  certain  pre- 
mises, in  satisfaction  of  all  bonds  from  the  defendant  to  the  plain- 
tiff. On  demurrer,  ^'  the  court  were  clearly  of  opinion,  1st,  that 
a  release  of  an  equity  of  redemption  was  nothing  at  all  in  the  eye 

(g)  j^nte,  747 9  748;  Doumy.Hat-  Rol.  Ab.,  Accord;  Daoit  v,  Ochkam, 

cher,  2  P.  &  Dav.  292 ;  and  a  plea  of  Sty.  245 ;  Dightm  t.  WMting,  Lutw. 

payment  of  a  smaller  sum  of  money  in  57;  Com.  Dig.,  Accord,  (B  1.)    Bat 

bar  of  a  claim  for  a  larger  sum  is  not  an  agreement  by  defendant  to  destroy 

cured  by  verdict ;  ui.;  Wrutht  y.Acres,  certain  evidences  or  documents  may 

1  N.  &  P.  761 ;  6  Ad.  &  £.  726,  S.  C.  be  a  sufficient  accord  and  satisfiiction 

And  see  Denton  v.  Richmondj  1  C.  &  as  to  a  tort  committed;  Lane  v.  Ap- 

M.  734.  plegate,  1  Stark.  R.  97. 

(A)  Andrew  v.  Boughey,  Dyer,  72  a,  {k)  Parker  v.  TFiJc,  6  M.  &  Sel. 

per  Denman,  C.  J.,  Thompton  v.  Per"  239.    See  as  to  the  exiingtuMhmeni  of 

civalf  5  B.  &  Ad.  932;  3  N.  &  M.  a  debt  by  the  substitution  of  a  new 

167,  S.  C.  debtor  by  consent  of  all  parties,  ante, 

(0  Peytoe's  Case,  9  Rep.  78  c;  1  613,614. 

Rol.  Abr.  128,/.  35.  (/)  Cuxon  v.  ChadUy,  3  B.  &  C 

O)  James  v.  David,  5  T.  R.  141 ;  591 ;  5  D.  &  R.  417,  S.  C. 
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of  the  law(in);  and,  Sndly^  that  this  being  a  debt  upon  an  obli- 
gation without  any  condition,  satisfaction  must  be  pleaded  to 
have  been  hy  deed  (n).*'  So  a  plea  to  an  action  on  a  bond  that 
after  the  day  of  payment  the  obligee  received  bills  of  exchange 
not  yet  due,  on  account  of  part  of  the  amount,  and  certain  money 
in  satisfaction  of  the  residue,  is  bad(o). 

If  a  bill  of  sale  of  goods  be  taken  in  satisfaction  of  a  bond 
debt,  and  it  be  afterwards  discovered  that  the  bill  of  sale  is 
void,  in  consequence  of  the  debtor  having  previously  committed 
an  act  of  bankruptcy,  the  creditor  may  treat  the  bill  of  sale  as  a 
nullity,  and  it  cannot  be  pleaded  as  an  accord  and  satisfac- 
tion (/?). 

In  an  action  of  assumpsit,  the  defendant  pleaded  specially  that 
the  plaintiffs,  in  Easter  Term,  1827,  impleaded  him  for  the  same 
causes  of  action,  and  thai  in  Trinity  Term  he  pleaded  the  gene- 
ral issue  to  that  action,  and  paid  6/.  \5s.  into  court;  that  the 
plaintiffs'  costs  were  taxed  at  8/.  5s.  6<f.,  and  that  they  agreed 
with  him  to  take  the  sum  of  5Z.  \5s.  out  of  court;  that  the  defend- 
ant paid  the  costs  to  the  plaintiffs,  and  that  they  accepted  and 
received  the  5Z.  15«.,  together  with  those  costs,  in  satisfaction  and 
discharge  of  the  promises  mentioned  in  the  declaration.  The 
plaintiffs  replied,  that  they  did  not  agree  with  the  defendant  to 
take  and  receive  the  5/.  158,  out  of  court,  and  did  not  accept  and 
receive  the  same,  together  with  the  said  costs,  in  satisfaction  and 
discharge  of  the  promises  mentioned  in  the  declaration.  At  the 
trial,  it  appeared  that  the  plaintiffs  received  their  taxed  costs ;  but 
gave  notice  to  the  defendant  that  they  would  not  take  the  5L\5s. 
out  of  court,  and  that  they  should  take  out  a  rule  to  discontinue 
the  action,  on  payment  of  costs — the  5L  \5s,  remained  in  court. 
These  latter  costs  were  taxed  and  paid.  It  was  held,  first,  that 
the  plaintiffs,  in  having  received  the  amount  of  their  costs,  could 
not  be  considered  as  having  accepted  the  5L  15^.,  together  with 
those  costs  in  satisfaction  of  the  promises  in  the  declaration;  and 
that  if,  in  point  of  law,  it  could  have  been  so  considered,  the  de- 

(m)  Perhaps  this  reason  for  the  de-  Martin^  2  M.  &  W.  19 ;    Skinnert* 

cision  may  be  doubtful.    The  release  Company  v.  Jones,  3  Biug.  N.  C.  490, 

of  an  equity  of  redemption  would  seem  491 ;  4  Scott,  97 1 ,  S.  C. 

to  be  a  sufficient  consideration  for  a  (o)   Wortkington  v.  Wigleyi  3  Scott, 

promise;  and  if  so,  it  is  of  some  value  558;  3  Bing.  N.  C.  454;  5  Dowl. 

in  law;  see  ante,  42,  43.  504,  S.C. 

(n)  Preiton  v.  ChriitmaSy  2  Wils.  (p)  Hall    v.  SmaUtooodf    Peake's 

86.    And  see  per  Parke,  B.,  Elliott  r.  Add.  C.  13» 
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fendant  ought  to  have  pleaded  that  matter  specially;  secondly, 
that  the  defendant,  by  receiving  his  costs,  had  assented  to  the 
discontinuance  of  the  action,  upon  the  terms  of  the  rule  to  dis- 
continue (q). 

Accord  and  satisfisiction  by  one  defendant  is  in  general  a  bar 
for  all  (r),  but  we  have  seen  that  in  an  action  against  one  of  two 
obligors  severally  as  well  as  jointly  liable,  an  acceptance  of  a 
smaller  sum  in  compromise  of  the  action  is  no  bar  to  a  ftitaie 
action  against  the  other  obligor  (s).  And  though  it  is  reported 
to  have  been  held  that  accord  and  satis&ction  by  a  stranger  will 
not  suffice  (t),  yet  where  in  trespass  quare  clausum  fregit  the 
defendants  pleaded  that  they  acted  as  the  servants  of  jB.,  who  was 
no  party  to  the  suit,  that  they  delivered  up  possession  of  the 
close  to  him,  and  that  he  afterwards,  with  the  consent  of  the  de- 
fendants, made  satisfication  to  the  plaintiff,  which  was  accepted,  it 
was  held,  that  whether  or  not  satisfiiction  by  a  stranger  could  be 
pleaded,  it  appeared  from  the  plea  in  this  case  that  B.  was  aoo- 
trespasser,  so  as  to  be  able  to  make  a  satisfaction  which  should 
enure  to  the  benefit  of  all  the  defendants  (tt). 


IV.  That  a  Bill  of  Exchange,  or  other  negotiable 
Security,  has  been  taken  for  the  Debt(x). 

It  is  a  good  plea  to  an  action  for  the  recovery  of  a  simple  con- 


(q)  Power  V.  Barham,  10  B.  &  C. 
329. 

(r)  Com.  Dig.  Accord,  A.  (1);  H«7^ 
man  v.  Ancles,  Skinner,  391 ;  Thomp- 
son V.  Percival,  5  B.  &  Ad.  932. 

(*)  Field  V.  Robins,  8  Ad.  &  E.  91. 

(0  Edgcombe  v.  Rodd,5E^ai,  294; 
Grymes  y.  Blofield,  Cro.  £liz.  541; 
Com.  Dig.  Accord,  A.  2.  5.,  sed  vide 
Roll.  Ab.  Condition,  F.  p.  471,  and 
per  Denman,  C.  J.,  Thurman  v.  Wilde, 
3  P.  &  Dav.  295,  296. 

(tt)  Thurman  v.  Wilde,  3  P.  &  Dav. 
289. 

(x)  The  rules  on  pleading  of  Hilary 
Term,  1834,  render  it  necessary  to 
plead  this  defence  specially ;  see  Plea, 
Chitty  jun.  Prec.  Pleading,  279.  The 
plea  must  show  that  the  bill  was  taken 
as  well  as  given  on  account  or  in  satis- 
faction; Crim  v.  Griffiths,  H  C,  M. 
&  K.  164 ;  Simon  r,  Lloyd,  3  DowL 


P.  C.  752.  It  is  a  questioa  for  a  jniy 
whether  a  bill  has  been  taken  on  ac- 
count, or  in  satisfaction  of  Uie  debt 
claimed;  if  the  latter,  the  defendant 
cannot  be  sued  in  any  eyent  for  the 
original  debt;  if  the  former,  he  may  in 
general  be  sued  when  the  bill  has  be- 
come due,  and  is  unpaid ;  Goidshedc 
V.  Cottrell,  2  M.  &  W.  20.  Bill  taken 
**  in  lieu"  of  anodier  one;  id.  What 
is  sufficient  evidence  of  agreemoit  to 
take  a  bill  in  satisfaction  or  on  account; 
Baker  v.  Jubber,  1  Scott,  N.  R.  26;  8 
Dowl.  538,  S.  C.  Where  a  bill  of  ex- 
diange  is  taken  in  part  payment,  and  is 
paid  when  due,  it  dates  as  a  part  pay- 
ment so  as  to  defeat  the  Statute  of  Limi- 
tations, from  the  time  it  was  deiifered 
by  the  debtor,  and  not  Irom  the  time 
of  its  payment;  Irvimg  y.  Veitck,^ 
M.  &  W.  90. 
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tract  debt(y)|  that  the  plaintiff  has  taken, /or  and  on  account  of 
it,  a  bill  of  exchange  or  promissory  note,  accepted,  made,  or  in- 
dorsed  hy  the  debtor,  for  the  same  amount,  payable  to  the  credi- 
tor himself,  or  at  his  instance  io  a  third  person  (z).  This  de- 
fence is  not  founded  on  the  notion  that  the  bill  or  note  operates 
as  an  absobUe  payment  or  extinguishment  of  the  original  debt,  or 
changes  its  nature,  or  amounts  to  atoord  and  satisfaction.  For 
the  right  to  sue  upon  the  original  demand,  without  declaring  upon 
the  bill  or  note,  revives  on  the  dishonour  of  the  instrument  (a). 
The  reason  that  the  inslsrument  is,  during  its  currency,  a  bar  to 
an  action  for  the  debt,  is,  that  the  entering  into  a  new  engage- 
ment and  security  by  becoming  a  party  to  an  instrument  which 
subjects  the  debtor  to  peculiar  liabilities,  or  affords  the  creditor 
fresh  and  peculiar  rights,  constitutes  a  new  and  good  considera- 
tion  for  giving  credit.  During  the  currency  of  the  security,  the 
original  remedy  is  therefore  suspended,  or  in  abeyance.  There 
being  a  new  consideration,  the  case  does  not  fall  within  the  rule, 
that  a  mere  gratuitous  promise  to  give  time  for  payment  of  a  debt 
previously  incurred  is  not  binding  (&). 

Where  an  action  is  brought  upon  a  bill  of  exchange  or  pro- 
missory note,  and  also  for  goods  sold,  and  the  plaintiff  proves  the 
bill  or  note,  (without  showing  the  consideration  for  it,)  and  also 
the  goods  sold ;  and  it  appears  that  the  price  came  due  before 
the  bill  or  note  was  given ;  a  presumption  arises  that  the  instru- 
ment was  given  for  the  goods  (c).  And  where  in  an  action  on  a 
note,  with  a  count  on  an  attorney's  bill  for  300Z.,  it  appeared  that 
the  note,  which  was  for  87/.  4«.,  was  given  at  a  time  when  busi- 
ness to  the  extent  of  17/.  only  was  done ;  yet  as  the  plaintiff  gave 
no  evidence  as  to  the  consideration  for  the  note.  Lord  Tenterden, 
C.  J.,  left  it  to  the  jury  to  say  whether  the  note  was  given  in 
satisfaction  of  the  bill  for  business  done  up  to  the  time  of  its 
date,  or  whether  it  was  an  entirely  distinct  transaction  (d). 

Until  the  bill,  &c.  has  been  dishonoured,  the  remedy  for  the 


(y)  But  not  to  an  avowry  as  a  dis> 
tress  for  rent ;  Davis  v.  Gyde,  3  Ad. 
&  E.625;  1  Harr.  &  W.  50,  S.  C; 
guare,  whether  if  the  bill  of  a  third 
person  were  given  for  rent,  or  a  bill 
were  given  on  the  terms  that  the  land- 
lord was  to  wait,  it  would  be  other- 
wise ;  id, ;  nor  is  a  bill  any  satisfac- 
tion of  a  specialty  debt ;  Worthington 
V*  WigUy,  3  Bing.  NX.  454. 


(a)  Kerslake  v.  Morgan,  5  T.  R. 
5 IS ;  Stedman  v.  Goochy  1  Esp.  R.  S ; 
Rex  V.  Dawsotif  Wightw.  32. 

(a)  Puckford  v.  Maxwell,  C  T.  R. 
52 ;  Oicettton  v.  Morse,  7  T.  R.  64. 

{b)  See  ante,  52. 

(c)  Mutrie  v.  Harris,  Mood.  &  M. 
322. 

(d)  King  v.  Martin,  3  C.  &  P.  34f . 
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debt  is  suspended,  whether  the  instrument  were  payable  to  the 
creditor  only,  or  be  payable  to  him  or  order,  and  is  therefore  ne- 
gotiable ;  nor  is  it  material  that  the  creditor  has  not  indorsed  it 
to  a  third  party.  And  if  a  renewed  bill  be  taken  for  the  amount 
of  the  former  bill,  no  action  can  be  maintained  upon  the  latter, 
even  for  the  recovery  of  the  expenses  of  noting  and  postages, 
whilst  the  first  bill  is  current  (e). 

But  an  express  agreement  by  a  creditor  to  take  a  bill  or  note, 
or  the  debtor's  acceptance  to  a  blank  bill  of  exchange,  for  the 
full  amount  of  his  debt,  as  an  absolute  and  unconditional  pof- 
ment  or  extinguishment  thereof,  destroys  the  right  of  action 
for  such  debt,  and  leaves  the  creditor  without  remedy,  except 
upon  the  instrument  (/).  It  seems,  that  on  taking  from  a  debtor 
the  bill  of  a  third  person,  the  omission  to  require  the  debtor's 
indorsement  is  not  per  se  suflScient  proof  that  he  was  not  to  be 
liable  for  the  precedent  debt,  if  the  bill  were  dishonoured  (^)< 

If  no  credit  were  originally  agreed  upon,  the  creditor  may  sae 
for  his  debt,  although  he  has  taken  a  bill  or  note  not  due ;  pro- 
vided the  instrument  be  void  on  acconnt  of  the  insufficiency  of 
the  stamp,  [but  it  seems  to  have  been  decided,  that  in  such  case 
the  creditor  must  first  apply  to  the  debtor  to  give  another  bill  (A)]; 
or  be  a  forgery  (t) ;  or  be  a  worthless  bill  fraudulently  passed  to 
him,  that  is,  if  the  parties  thereto  were  at  the  time  persons  of  no 
property,  and  the  debtor  were  then  aware  that  the  instrument 
was  of  no  value,  and  was  concocted  for  undue  purposes  (A). 


(e)  Kendrick  v.  Lomax^  S  C.  &  J. 
405 ;  when  otherwise,  post,  770. 

(/)  Broum  v.  Kewlevt  2  B.  &  P. 
618.  See  Rvp,  Blackburn,  10  Ves. 
206 ;  Camidge  v.  AUenhy,  6  B.  &  C. 
381,  382,  384;  0  Dowl.  &  R.  391; 
2'empett  v.  Ord,  1  Maddox,  89 ;  Sard 
V.  Rhodes,  1  M.  &  W.  153 ;  1  Gale, 
376 ;  1  Tyr.  &  Gr.  898 ;  4  Dowl.  743, 
S.  C. ;  LewU  v.  Lyster,  2  C,  M.  &  R. 
704;  4  Dowl.  376,  S.  C;  and  see  Si- 
mon v.  Ll(md,  2  C,  M.  &  R.  187 ;  3 
Dowl.  P.  C.  813,  S.C. 

(g)  Ex  parte  B/acA;6um,10Ves.206. 

(h)  See  Swears  v.  Wells,  1  £sp.  R. 
317.  In  this  case  the  creditor,  whose 
debt  was  due,  agreed  to  take  part  down, 
and  the  remainder  by  a  note  payable 
at  a  future  day.  Part  was  paia,  and  a 
note  on  a  wrong  stamp  was  ny  mistake 

g'ven.    It  was  held  by  Lord  Kenyon, 
.  J.,  that  the  creditor  having  taken 


part  of  the  money  according  to  the 
contract,  was  bound  to  wait  until  the 
time  when  the  security  would  becooK 
due,  unless  in  the  mean  time  the  party 
had  rejutied  to  give  a  note  property 
stamped.  And  see  Chamberlam  t- 
Dalarive,  2  Wils.  353.  But  it  is  dif- 
ficult to  discover  upon  what  princip^ 
there  is  a  legal  obligation  to  demaod 
another  bill.  The  immediate  part  pay- 
ment of  a  debt  then  in  arreafi  couw 
not  constitute  a  binding  coosidenitioo 
for  a  promise  to  give  time  for  tbe  di^ 
charge  of  the  remainder. 

(>)  Camidge  v.  AUenby,  6  B.  &  C 
385,  Dcr  LiUledale^  J. ;  9  D.  &  R- 
391,8.  C. 

(i^)  Stedman  v.  Gooch,  1  Esp.  R.  3, 
5 ;  per  BuyUy,  J.,  in  Camidge  v.  Air 
lenbf/f  ubi  suprd  ;  Hawse  v.  CVtnoc,  Ry- 
&  M.  414. 
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There  are  some  instances  in  which  the  non-payment  of  the 
bill  or  note,  when  due,  does  not  revive  the  creditor's  right  of 
action  against  his  debtor  for  the  original  demand.  These  in-* 
stances  we  will  shortly  notice. 

If  the  debtor  stand  in  such  a  position  in  reference  to  the  bill 
or  note  (Z),  that  by  the  law  affecting  negotiable  instruments  of 
this  nature,  he  was  entitled  to  a  regular  presentment  for  payment, 
and  due  notice  of  dishonour;  and  the  creditor  or  holder  be 
guilty  of  laches  or  neglect  in  regard  to  such  presentment  or  notice, 
so  that  the  debtor  is  exonerated  from  liability  on  the  instrument  i 
then  he  becomes  equally  relieved  from  responsibility  for  the  ori-^ 
ginal  debt  (m). 

The  defendant  being  indebted  to  the  plaintiff,  gave  him  a  pro- 
missory note  for  45Z.,  which  was  dishonoured.  The  latter  after-" 
wards  agreed  to  accept^ 5^.  in  the  pound,  to  be  secured  by  an 
acceptance  of  a  bill  for  IIZ.  5^.,  to  be  drawn  by  the  defendant 
upon  his  brother,  which  was  accordingly  given ;  but  the  original 
note  remained  in  the  plaintiff's  possession,  and  was  to  revive  if 
the  acceptance  was  not  honoured.  The  bill  was  not  paid  the 
day  it  became  due ;  but  on  the  following  morning  the  defendant 
tendered  121.  to  the  plaintiff,  including  its  amount,  and  expenses 
thereon,  which  the  latter  refused  to  accept,  and  brought  an  action 
upon  the  note  for  45Z.  The  Court  held  the  plaintiff  was  not 
entitled  to  recover,  as  he  had  not  demanded  payment  of  the  bill 
of  the  defendant,  the  drawer  thereof,  before  the  tender,  as  he 
ought  to  have  done  (n). 

Where  a  renewed  bill  is  taken  and  paid,  the  party  is  not  jus-» 
tified  in  suing  on  the  former  bill,  which  was  left  in  his  hands ; 
although  costs  incurred  in  taking  a  warrant  of  attorney  as  an 
additional  security  are  left  unpaid,  contrary  to  agreement  (o). 


(Q  In  general,  every  party  to  a  bill 
or  note,  except  the  acceptor  of  the 
bill,  or  maker  of  the  note,  is  discharged 
from  liability  thereon,  if  the  holder  do 
Dot  present  the  instrument  for  pay- 
ment on  the  day  it  became  due,  and 
give  the  other  parties  to  the  instru- 
ment due  notice  of  dishonour.  A 
subsequent  promise,  or  part  payment, 
is  a  waiver  of  the  effect  of  the  laches. 

(m)  See  Smiih  v.  Wilson^  Andr.  187; 
Hebden  v.  Hartsinkf  4  £sp.  46 ; 
Bridges  v.  Beny,  3  Taunt.  ISO ;  Chit 
jun.  on  Bills,  804,  S.  C.    See  id,  54, 


55,  57,  100,  n.  If  the  creditor  take 
provincial  or  country  bank  notes  for 
his  debt,  and  the  bankers  have  failed ^ 
he  may  return  the  notes  to  the  debtor 
within  a  reasonable  time,  instead  of 
presenting  them ;  Rogers  v.  Lang/brd, 
1  C.  &  M.  637. 

(n)  Soward  v.  Palmer,  ?  Moore,  274  j 
8  Taunt.  377,  S.  C. 

(o)  Dillon  v.  liimmerf  1  Bing.  100. 
In  Js orris  v.  Aiflett,  2  Camp.  Rep. 
339,  an  action  having  been  brought 
against  the  acceptor  of  a  bill,  it  was 
agreed  he  should  pay  the  costs  and 
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Where,  however,  the  old  bill  was  left  in  the  creditor's  hands  as 
a  collateral  security,  be  was  allowed  to  recover  on  it  iaterest  due 
at  the  time  of  giving  the  new  bill,  though  the  latter  had  been 
paid  {p). 

And  if  the  creditor  lose  the  bill  or  note  either  before  or  aftff 
it  was  due,  so  that  he  cannot  produce  it  at  the  trial,  he  can  nd- 
ther  maintain  an  action  at  law  {q)  against  his  debtor  upon  the 
bill  or  note,  (even  if  the  latter  were  the  acceptor  or  maker  thereof,) 
or  for  the  original  debt ;  provided  the  instrument  were  at  tbe 
time  of  the  loss  indorsed  in  blank  (r),  or  otherwise  negoHabkh] 
mere  delivery,  so  that  the  instrument  might  possibly  get  into  the 
hands  of  a  bondjide  holder,  who  could  sue  the  debtor  thereon  (;). 
And  under  these  circumstances  the  debtor  is  not  liable,  although 
he  may  have  promised  payment,  if  there  be  no  new  and  sufficient 
consideration  (0*  But  the  remedy  is  not  absolutely  extin- 
guished ;  it  is  merely  suspended  until  the  bill  or  note  be  found  (v). 
But  it  is  no  answer  to  an  action  on  a  note  not  payable  to  bearer 
or  order^  that  the  defendant  has  always  been  ready  to  pay  the  note 
on  its  being  produced  and  delivered  up  to  him  (x). 

The  taking  a  bill  for  a  debt  is  a  prima  facie  or  preswnptm 
discharge  or  payment  of  the  demand,  and  it  becomes  necessary 
for  the  creditor  to  rebut  the  inference.  Still  a  plea  to  an  action 
on  a  simple  contract  debt,  that  the  defendant,  who  was  the  payee 
of  a  note,  8cc.  indorsed  it  to  the  plaintifi^  "for  and  on  account 
of*^  the  debt,  should  negative  that  the  note  is  over  dtie  and  un- 
paid ;  but  it  is  otherwise  where  the  bill  or  note  is  pleaded  as 
having  been  given  in  satisfaction  (y). 

For  tbe  same  reason,  where  the  creditor  has  taken  the  bill  or 
note  of  a  third  person  for  the  former  debt,  and  upon  dishonour 


give  a  new  bill.  The  biU  was  given ; 
but  the  costs  beiog  unpaid,  Lord  El- 
Unborovgh  is  repnorted  to  have  decided, 
that  the  plaintiff  might  sue  on  thefint 
bUl^  although  the  second  was  out- 
standing in  the  hands  of  an  indorsee, 
and  might  have  execution  on  deliver- 
ing up  tbe  substituted  bill. 

(p)  Lumley  v.  Musgrave,  4  Bing. 
N.  C.  9 ;  6  Scott,  230,  S.  C. ;  Ltmky 
V.  Hudsofif  4  Bing.  N.  C.  15 ;  6  Scott, 

(q)  A  court  of  equity  will  enforce 
payment  on  a  proper  indemnity  being 
given,  9  &  to  Will.  3,  c.  17,  s.  d ; 
Ikwii  V.  J)<My  4  Price,  176. 


(r)  An  indorsement  in  blank  is 
where  the  indorser  merely  writes  his 
name  across  the  back  of  tbe  instni- 
ment. 

(«)  Hamard  v.  Rob'mum^  7  B.  &  C. 
90;  RMt  V.  Watum,  19  Moore,  510; 
4  Bing.  273,  S.  C. ;  Chitty  B.  9tb  ed. 
254. 

(0  Hamard  v.  Robinton,7  B.  &  C. 
90. 

(u)  Dent  V.  Dumty  3  Camp.  896. 

(x)  Wain  v.  BaUey,  «  P.  &  Da^- 
507. 

(v)  Sard  V.  Rhodes,  1  M.  & W.  153; 
1  Tyr.  &  Gr.  298,  S.  C;  Summ  r. 
IJayd,  3  Dowl.  P.  C.  814. 
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of  the  instrumept  brings  an  action  for  such  original  debty  and  the 
debtor  shows  at  the  trial  that  the  bill  or  note  was  taken  on  account 
thereof,  it  is  incumbent  on  the  creditor  to  prove  those  circum- 
stances which  obviate  the  effect  of  taking  the  bill,  and  revive  the 
original  demand ;  as  that  reasonable  diligence  was  used  to  obtain 
payment  from  the  acceptor  or  maker  (z).  But  where  the  debtor 
is  not  a  party  to  the  bill  or  note,  it  seems  that  he  cannot  require 
proof  of  a  strict  presentment  of  the  instrument  for  payment,  or 
that  he  hsid  formal  notice  of  dishonour,  according  to  the  custom 
of  merchants,  and  cannot  defend  even  where  no  presentment  has 
been  qiade,  or  notice  given,  if  it  appear  that  he  was  not  thereby 
prejudiced  (a).  And  where  a  promissory  note  not  payable  to 
^' order,"  and  consequently  not  negotiable,  is  indorsed  by  a 
debtor  to  his  creditor  on  account  of  a  debt,  and  such  note  is 
dishonoured  by  the  maker,  the  right  to  sue  the  debtor  for  the 
original  debt  revives,  though  no  notice  of  the  dishonour  of  the 
note  has  been  given  to  the  debtor  (6). 

If  the  debtor  were  the  acceptor  of  the  bill,  or  maker  of  the 
note,  although  he  is  not  entitled  to  presentment,  &c. ;  yet  if  the 
creditor  sue  him  for  the  original  demand,  and  it  appear  that  the 
bill  was  given  on  account  thereof,  the  plaintiff*  must  produce  it 
to  show  its  dishonour,  and  that  it  is  not  held  by  a  third  person, 
or  that  it  is  upon  a  wrong  stamp  (c) ;  or  must  show  that  it  was 
dishonoured,  and  has  been  destroyed ;  or  prove  that  it  is  within 
his  control,  as  that  it  lies  protested  for  dishonour  in  the  hands  of 
his  foreign  agents,  &.c  (d). 


(jr)  3  &  4  Addc,  c.  9,  s.  7 ;  Bridga 
V.  Beny,  3  Tauat.  130. 

(fl)  Holbrow  V.  WUkins,  1  B.  &  C. 
10;  2  Dowl.  &  R.  59  ;  Van  Wort  y. 
WodU^y  3  B.  &  C.  439;  5  Dowl.  &  E. 
347 ;  Murray  v.  King,  5  B.  &  A  I.  165 ; 
Stoinyard  ▼.  Bowes,  5  M.  &  Sel.  62 ; 
see  Goodwin  y,  Coates,  1  M.  &  Rob. 
21. 

(b)  Plimley  v.  WestUy,  9  Scott, 
493 ;  2  BiDg.  N.  C.  349 ;  1  Hodges, 
324,  S.  C. 

(c)  See  Cundy  v.  Marriott,  1  B.  & 
Ad.  696;  Wilson  y.  Vysar,  4  Taunt. 
286. 

(</)  Hadwen  v.  /VfencfiVad/e,  10  Moore, 
477;  2  C.  &  P.  20,  S.C;  harden  v. 
Halt&n,  1  M.  &  P.  223 ;  4  Bing.  454, 
S.  C.     In  the  latter  case  the  action 


was  for  goods  sold,  for  the  price  of 
which  bills  had  been  given  by  the  de- 
fendant. The  plaintiff  produced  the 
bills  overdue  and  dishonoured  at  the 
trial ;  but  it  appeared,  that  when  the 
action  was  brought y  the  bills  were  in 
the  hands  of  third  parties,  who  sent 
them  before  the  trial  to  the  plaintiff, 
without  any  money  passing.  There 
was,  however,  no  evidence  that  the 
bills  had  been  transferred  to  the  third 
parties  for  value.  The  court  held 
that  the  action  was  maintainable. 
Semble,  that  if  it  had  appeared  tliat 
the  third  parties  held  the  bills  ybr 
value  when  the  action  was  brought, 
such  action  could  not  have  been  main* 
tained. 
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If  a  creditor  take  from  his  debtor  a  bill  drawn  by  the  latter 
upon  a  third  person,  and  after  the  bill  has  been  accepted,  the 
creditor  alter  the  bill  in  regard  to  the  time  of  payment,  he  makes 
the  bill  his  own ;  and  it  operates  as  a  satisfaction  of  the  original 
debt,  although  it  be  dishonoured  {e).  But  it  is  otherwise  where 
the  debtor  is  the  acceptor  of  the  bill,  since  he  cannot  be  pre- 
judiced by  the  alteration  (/). 

A  creditor  does  not  lose  his  remedy  against  his  original  debtor 
for  a  precedent  debt  by  taking  for  it  the  bill  or  note  (afterwards 
dishonoured)  of  the  offent  of  the  debtor  without  his  consent (;), 
unless  by  so  doing,  and  giving  the  agent  a  receipt,  the  principal, 
the  debtor,  is  induced  to  treat  the  demand  as  satisfied,  and  is 
thereby  injured  by  dealing  differently  with  his  agent  (A).  And 
where  the  seller  of  goods  received  from  the  purchaser  an  order 
upon  his  banker  for  the  price,  and  the  latter  (with  whom  money 
had  been  deposited  to  meet  that  and  other  demands)  offered  to 
pay  in  cash,  deducting  discount  for  the  period  of  credit,  or  by  & 
bill  upon  a  third  person,  which  the  seller  elected  to  take :  it  was 
held,  that  although  the  bill  were  afterwards  dishonoured,  he  could 
not  sue  the  purchaser  for  the  price  of  the  goods  (i)* 

The  taking  the  bill  or  note  of  one  of  several  members  of  a 
firm  for  a  partnership  debt,  will  not  necessarily  discharge  the 
original  claim  against  all  the  partners  in  the  event  of  the  instm- 
ment  being  dishonoured  (j).  But  though  it  was  held  in  Dadd 
V.  Ellice  (A)  that  a  creditor  of  a  firm  does  not  discharge  a  retiring 
partner  by  agreeing  to  carry  the  debt  to  the  account  of  the  re- 
muning  partners,  and  by  taking  their  bill,  and  afterwards  re- 
peatedly renewing  it,  considerable  doubt  has  been  thrown  cmi 
that  decision  by  the  cases  of  Thompson  v.  Percivsil{l)  and  Kir- 
wan  V.  Kirwan  (m),  which  have  already  been  noticed,  and  froiD 
which  it  should  seem  that  there  may  be  a  substitution  of  the  lia- 
bility of  the  remaining  members  of  a  firm  on  the  retirement  of 


(e)  Alderson  v.  Langdakf  3  B.  & 
Ad.  660. 

{/)  Atkinton  v.  HawdoUf  2  Ad.  & 
£.  028;  1  Harr.  77 ;  4  Nev.  &  Man. 
409»  S.  C. 

(g)  Robiruon  ▼.  Readt  9  B.  &  C. 
449;  4  Man.  &  Ryl.  349,  and  cases 
there  cited. 

(h)  Ante,  474. 

(i)  Smith  y.  Ferrand,  7  B.  &  C. 
19 ;  9  Dowl.  ic  Rjl.  808 ;  antCt  751 ; 


Strong  V.  Hart,  6  B.  &  C.  160;  9 
Dowl.  &  Ryl.  189. 

(  i)  3  ChiUy's  Com.  Law,  13«. 

(k)  David  y.  Ellice,  5  B.  &  C.  196; 
7  D.  &  R,  690,  S.  C. 

(/)  Thompton  y.  Percioal,  5  B.  * 
Ad.  925, 933;  3  N.  &  M.  167,  S.C; 
ante,  262,  263. 

(i?i)  KirtDoa  y.  Kirwan^  2  C  &  1>« 
617  ;  ante,  262,  263. 
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one,  provided  there  are  facts  from  which  a  jury  may  draw  an 
inference  that  such  an  agreement  has  been  made  (n). 

As  regards  the  immediate  parties  to  a  bill  or  note,  the  debt 
between  them  which  formed  the  consideration  for  the  instrument, 
may  be  inquired  into  either  wholly  or  in  part ;  and  the  holder 
shall  recover  no  more  than  the  real  amount  of  the  debt  due  to  him 
from  the  defendant  (o).  But  even  between  such  parties,  if  the 
instrument  were  given  upon  a  special  contrtict,  which  has  not 
been  entirely  rescinded  (p),  and  is  not  wholly  void  on  account  of 
fraudy  &c.  (9),  the  partial  failure  of  consideration  will  afford  no 
defence  whatever,  and  the  full  amount  of  the  bill  shall  be  re- 
covered, where  the  reduction  claimed  by  the  defendant  from  the 
amount,  in  respect  of  the  plaintiff's  partial  non-performance  of 
the  contract,  involves  a  question  of  unliquidated  damages.  Thus 
if  a  bill  be  given  for  the  price  of  a  horse  delivered  and  warranted 
sound,  but  which  is  not  so,  and  has  not  been  received  back  by 
the  plaintiff;  or  for  the  price  of  goods  of  less  value  than  the 
amount  charged  (r) ;  or  for  a  premium  agreed  to  be  paid  with  an 
apprentice  bound  by  an  apprenticeship-deed  which  is  not  properly 
stamped,  but  upon  which  the  master  has  kept  and  instructed  the 
apprentice  for  a  time,  and  which  may  be  rendered  valid  by  being 
properly  stamped  (s) ;  or  for  the  amount  of  a  premium  to  be  paid 
by  the  defendant  to  the  plaintiff  for  a  lease  to  be  granted  by  the 
latter  of  certain  premises  of  which  the  defendant  has  had  posses- 
sion, but  which  lease  the  plaintiff  has  refused  to  grant  (0;  or  for 
part  of  the  price  (payable  by  instalments  at  stipulated  periods)  of 
an  estate  sold  subject  to  a  mortgage,  but  which  has  not  been  con- 
veyed in  consequence  of  the  mortgagee  refusing  to  join  in  the 
conveyance,  the  vendor  not  having  refused  to  assign  the  equity 
of  redemption,  so  that  the  contract  is  still  open  {u) ;  or  for  the 
price  of  communicating  a  supposed  new  discovery,  which  turns 


(n)  Ante,  269,  263. 

(o)  Chitty  on  Bills,  9th  ed.  76  to  79 ; 
Chitty,  jun.  on  Bills,  100  g,  100  A. 

(p)  See  ante,  464,  743  ;  Wells  v. 
Hopkins,  5  M.  &  W.  7 ;  Trickey  v. 
Lame,  6  M.  &  W.  287;  S.C.  nowi. 
PriquetY.  Ijtme,  8  Dowl.  174. 

{q)  Chitt/s  Bills,  9th  ed.  78 ;  Lewis 
V.  CosgrinXf  2  Taunt.  2 ;  Archer  v. 
Bamford,  3  Stark.  R.  175. 

(r)  Solomons  v.  Turner,  1  Stark.  R. 
51 ;  Morgan  v.  Richardson,  1  Campb. 
40 ;  7  East,  483 ;  3  Smith,  487,  S.C. ; 
Tye  V.  (hoynne,  2  Campb.  346 ;  Ob- 


bard  V.    Betham,  M.  &  Mai.  483  ; 
Wells  V.  Hopkins,  5  M.  &  W.  7. 

(s)  Mann  v.  Lent,  10  B.  &  C.  877. 

(t)  Moggridge  y,  Jones,  14  East, 
486. 

(ti)  &)iller  V.  WeUkke,  2  B.  &  Ad. 
155.  Lord  Tenterden  relied  chiefly 
on  the  circumstance  that  the  convey- 
ance and  payment  of  the  price  were 
not  to  be  concurrent  acts,  and  were 
stipulated  for  by  distinct  instruments, 
from  which  it  was  to  be  inferred  that 
the  money  was  to  be  paid  at  all  events^ 
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out  to  be  of  less  value  than  was  anticipated  (x) : — the  plaintiff  shall 
recover  the  full  amount  secured  by  the  bill  or  note,  leaving  the 
defendant  to  obtain  damages  by  cross  action  (y).  In  these  cases 
there  is  not  a  total  failure  of  consideration. 

This  rule,  which  excludes  an  investigation  as  to  the  anumnt  of 
consideration,  where  the  precise  extent  of  reduction  is  not  a 
matter  of  easy  pecuniary  calculation,  and  which  draws  a  distinc- 
tion between  an  action  on  the  original  transaction  itself,  to  re- 
cover the  price  reserved,  See.,  and  an  action  upon  the  sectaityf 
seems  to  have  been  gradually  introduced  as  a  rule  of  convenience. 
But  it  evidently  leads  to  circuity  of  action  and  an  increase  of 
litigation  ;  and  may  frequently  create  injustice,  as  if  the  plaintiff 
suing  on  the  bill  be  insolvent,  &c. 

Where  it  is  part  of  the  original  terms  of  a  contract  for  the  sale 
of  goods  that  the  price  shall  be  paid  by  a  bill  or  note,  to  be  due 
at  a  future  period,  and  the  party  who  was  to  give  the  bill  refuse 
to  do  so  on  request,  the  remedy  to  be  adopted  during  the  period 
thus  agreed  upon  for  credit,  is  a  special  action  of  assumpsit  for 
not  accepting  or  giving  the  bill  or  note ;  and  the  common  count 
for  goods  sold  will  not  be  sustainable  (z).  But  where  the  action 
is  brought  after  the  expiration  of  such  credit,  the  common  count 
is  in  general  sufficient,  and  under  it  interest  on  the  price  of  the 
goods,  from  the  time  when  the  bill  would  have  become  due,  may 
be  recovered  as  part  of  the  estimated  value  of  the  goods  (a). 

Even  the  actual  payment  of  a  smaller  sum  cannot  in  law  be 
deemed  satisfaction  of  a  larger  demand.  The  residue  of  the  debt 
still  remains  due  (6):  d  fortiori,  a  bill  for  part  of  a  debtleares 
the  remainder  unsatisfied.  Therefore  to  an  action  for  lOOt 
claimed  in  the  declaration,  it  would  be  no  good  plea  that  the 
plaintiff,  on  account  of  such  100/.,  took  a  bill  for  50/.:  such  a 
plea  is  bad  on  general  demurrer.  The  proper  course  in  such 
case  is  to  plead  "  as  to  50/.,  part  of  the  100/.,"  that  the  instni- 
ment  was  taken  for  such  50/.,  instead  of  applying  the  plea  to  the 
whole  amount  laid  to  be  due  (c). 


(x)  Day  V.  Nix,  9  Moore,  159.  (fl)  Fair  v.  Ward^  3  M.  &  W.  25; 

{y)  See  in  general  per  Hullock,  B.,  a;i^<;,441, 442. 

Gatcoyne  v.  Smith,  M»Clel.  &  Y.  349.  (6)  Ante,  747. 

(z)  Musfen  v.  Price^^  East,  147;  (c)  Thomas  y,  Ueathom,  i  B»  6c  C. 

Brooke  v.  White,  1  New  Kep.  330 ;  477;  3  D.  &  U.  647,8.  C;  Roi^^- 

Taylor  v.  Briggs,  Mood.  &  M.   30,  WatsoUf  12  Moore,  82;  4  Bihg.273, 

note.  S.  C. 
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V.  Release  op  the  Claim  by  the  Act  of  the  Party,  or  by 

Operation  of  Law. 


1.  Form  and  Effect  of  exacts  ReUates. 

2.  By  toftotn  executed, 

3.  To  whom  executed. 


4.  Of  willed  Rekoiet,  or  D'ucharget 
by  operation  of  Taw, 


1.  Form  and  Effect  of  express  Releases. 

The  release  of  a  debt  without  payment  may  occur  either  bj_ 
the  express  act  of  the  creditor,  or  by  operation  of  law.    The 
general  rule  is,  that  a  release  should  be  under  seal  (rf).     If  under 
seal  no  consideration  is  necessary  (e) ;  if  not,  the  instrument  isJfibff^ikri/;,^j:^Jtz 
inoperative  for  want  of  consideration  (/),  although  the  ^^^^^^Si^^^^t^^ 
pay  part  of  the  debt,  and  the  creditor  give  a  receipt  expressing^j^^^^^  ^ 
that  such  money  is  received  in  full  of  all  demands  (g).  ^^a'^TJl'^^^jl 

But  if  a  creditor,  under  a  composition  arrangement  with  other  ^^Jj^"^^]  >a^ 
creditors  and  the  debtor,  accept,  or  agree  to  accept  (A),  part  of  '^/J^/uKr.  4m ^ 
his  demand^as  a  composition,  or  in  full  for  his  demand,  the  claim  ^^^^^^T**"^"^" 
to  the  remainder  is  in  law  extinguished,  although  ^^^^^  ^^  ^^^  ^J^jj^^^^^ 
any  release  by  deed,  because  it  would  be  a  fraud  on  the  other  a.c&t2€^,iuMfA 
creditors  to  seek  to  enforce  the  payment  of  the  balance  (£).  '^^L^^^^iH. 

And  if  there  be  a  proviso  in  a  composition  deed  that  it  shall  be  jj^^jf  /^  V? 
void  if  any  creditor  refuse  to  execute  the  same^  it  is  incumbent  i^^j!^^^  ^^ 
on  a  creditor  seeking,  after  his  execution  of  the  deed,  to  avoid  it, 
to  prove  a  positive  refusal  of  some  particular  creditor  to  concur 
in  the  arrangement,  and  mere  evidence  of  his  non-execution  of 
the  instrument  is  insufficient  (A).  By  an  agreement  between  de- 
fendants and  their  creditors,  all  defendants'  stock  in  trade  was 
placed  in  the  hands  of  trustees  for  the  benefit  of  the  creditors. 


{d)  Co.  Lit.  264  h ;  Bac.  Ab.  Re- 
lease,(A);  Cordwent  v.  Uuntj  8  Tauat. 
596 ;  9  Moore,  660.  When  a  release 
may  be  presumed ;  Bigg  v.  Roberts, 
3  C.  &  P.  43 ;  Washington  v.  Brymerf 
Peake's  Add.  C.  200. 

(e)  Preston  v.  Christmas,  2  Wils. 
86 ;  ante,  5. 

(/)  Lodi^e  V.  picas.  3  B.  &  Aid. 
611;  and  per  Bavlev.  J^  id.  6 14.  The 
authority  of  Lod^e  v.  Dlcas  on  other 
points  has  been  doubted,  see  Kinoan 
V.  Kirwan,  2  C.  &  M.  624 ;  Thompson 
V.  Percival,  6  B.  &  Adol.  925  ;  3  Nev. 
&  Man.  167. 


(g)  Fitch  V.  Sutton,  5  East,  230; 
see  ante,747,759» 

(h)  An  agreement  to  sign  a  com- 
position deed,  &c.  vrill  not  bar  an 
action  for  the  full  debt,  if  the  creditor 
be  prevented  by  the  debtor  or  his  trus- 
tees from  signmg ;  Garrard  v.  Wool- 
ner,  6  M.  &  P.  827 ;  8  Bing.  258 ;  or 
there  be  a  concealment  of  assets;  ante, 
687.  What  evidence  supports  a  plea 
of  a  composition  deed  and  release ; 
Houlditch  V.  Cauty,  6  Scott,  209. 

(i)  ^nfe,685. 

(/c)  Holmes  v.  Love,  3  B.  &  C.  242 ; 
5  D.  &  R.  56,  S.  C. 
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and  defendants  were  to  execute  to  the  trustees  a  conveyance  of 
all  their  estate,  in  which  deed  were  to  be  inserted  all  other  usual 
clauses.  The  trustees  carried  on  defendants'  business  and  paid 
the  creditors  10^.  in  the  pound;  they  then  tendered  for  execution 
by  defendants  a  conveyance  of  all  their  estate  containing  a  clause 
of  release,  which  the  defendants  objected  to  as  insufficient,  and 
refused  to  execute  the  conveyance.  The  instrument  not  having 
been  executed  by  all  the  creditors,  a  meeting,  at  which  the  de- 
fendants were  called  on  to  execute,  was  adjourned  that  the  sig- 
nature of  every  creditor  might  be  obtained.  It  was  held,  that 
the  plaintiffs,  who  as  creditors  were  parties  to  the  above  agree- 
ment, could  not  sue  for  their  original  debt,  at  least  till  the  con- 
veyance, such  as  it  was,  had  been  executed  by  all  the  creditors, 
and  refused  by  the  defendants  (/). 

So  a  creditor  who  executes  a  composition  deed  or  agreement  is 
bound  by  the  terms  of  it  to  the  extent  of  his  then  existing  debt, 
although  he  do  not  set  the  amount  of  his  claim  opposite  to  his 
signature  to  the  deed,  and  the  instrument  purport  to  be  made 
between  the  debtor  and  his  trustees,  "  and  the  creditors  whose 
names  are  subscribed  and  debts  set  against  their  names  (m)." 
:  And  we  have  seen  that  a  creditor  joining  in  a  composition  ar- 

rangement, purporting  that  all  the  debts  and  affairs  of  the  debtor 
are  thereby  settled  and  released,  cannot,  by  signing  for  part  of 
^  his  claim,  privately  keep  back  and  sue  for  the  remainder  (ft). 

A  composition  deed  is  not  void,  although  one  of  two  trustees 
appointed  refuse  to  execute  it,  and  there  be  a  proviso  that  both 
should  execute  by  a  specified  time  (o). 
fuMaM;t//*^j^.a-/uAit:  Where  a  creditor  receives  part  of  his  debt  as  a  composidon 
^^*jSv^^Sd^iife2!?  ft  third  person,  who  pays  upon  the  faith  that  the  debtor  shall 
gf^^jfc^^^Wi^ASaLnot  be  molested  for  the  remainder,  the  right  to  the  balance  is 
i^w3j/jbfij4;«^^^g^ischarged  without  a  release  under  seal  (p).  But  we  have  seen 
^A//ilL^Ul^/A^^^.t]^at  the  taking  a  small  sum  in  satisfaction  of  an  action  for  unji- 
-   "'   "^^    "^idated  damages,  brought  against  one  of  two  joint  and  several 


|£N#Wr^/^/fc^,    (/)  Tatlock  y.  Smith,  6  Bing.  389;  (w)  Harrht/ v.  Wall,  1  B.  &  AW. 

T^-;2rl^^         ^  ^^-  ^  ^'  ^^^'  ^*  ^'  ^°^»"  2ig^^«-  ^03 ;  2  Stark.  R.  198,  S.C. 

^'^TE?' -2e^^2!^  menl  for  a  composition  arrangement  (n)  Ante,  688,  689. 

^L^  Zj^^bo^JL  binds  the  creditors,  though  not  carried  (o)  Small  v,  Martoood,  9  B.  &  C 

Zui^^^^iW^^ "^^  ^^^^ '  ^^  "^^  appearing  that  there  300 ;  4  Man.  &  R.  1 81 .     See  Goodf. 

Ufs^JM^M^—ff'^^^f^^ as  been  any  unwillingness  or  refusal  Cheesman,  2  B.  &  Ad.  328. 

^^l^Ujifi3^u^^  ^*'®  P*^^  °^  ^^^  debtor  to  perform  (d)  Lewis  v.  Joiyflfi  4  Bi  fiF  ^'  ^^' 

Sfc-  ^>»w6iSSAfc*iuKr7^e  contract ;  Good  v.  Cheetman,  2  B.  6  D.  &  R.  56,  S.  C,                               . 


Ik-fto^lU  uJ^Lju^"^  dt^f^tuUJ  h J!t»^Bd 4 /6 ^£. iU. hHut~ 
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obligors  in  an  indemnity  bond,  is  no  discharge  of  an  action  8ub> 
sequently  brought  against  the  other  obligor  (^). 

A  contract  under  seal  cannot  be  waived  or  altered  by  parol  (r). 
But  a  contract  not  under  seal^  whether  verbal  or  necessarily  re- 
duced  into  writing  under  the  Statute  of  Frauds,  may  before 
breach  be  wholly  waived  by  parol  (s) ;  in  cases  however  where 
writing  is  rendered  necessary  by  the  Statute  of  Frauds,  there 
cannot  be  a  partial  dispensation  of  its  performance  by  parol  (t). 
But  after  breach  there  cannot  be  a  waiver  by  parol ;  and  the  dis^ 
cEarge  must  be  by  deed,  unless  it  operate  as  accord  and  satisfitc* 
tion  (tt). 

Thus  where  in  assumpsit  the  plaintiff  declared  that  the  defend- 
ant, for  valuable  consideration,  assumed  to  go  a  certain  voyage  in 
such  a  ship  before  August  following,  and  alleged  a  breach  in  the 
non-performance ;  to  which  the  defendant  pleaded,  that  before 
any  breach  the  plaintiff  exoneravit  earn  of  the  said  promise :  on 
demurrer  the  plea  was  held  sufficient,  without  showing  how  he 
discharged  him,  or  that  such  discharge  was  in  writing  {x). 

In  the  case  of  Goman  v.  Salisbury  (y),  **  the  single  point  was, 
whether  an  agreement  in  writing,  made  since  the  Statute  of 
Frauds  and  Perjuries,  might  be  discharged  by  parol  ?  And  the 
Lord  Keeper  held  it  might,  and  therefore  dismissed  the  bill 
which  was  brought  to  have  the  agreement  executed  in  specie.'' 

No  particular /orm  of  words  is  necessary  to  constitute  a  valid 
release.  Any  words  which  evince  an  evident  intention  to  re- 
nounce the  claim  on,  or  to  discharge  the  debtor,  are  sufficient  (z)« 
An  acknowledgement  that  the  party  *^  is  satisfied,"  &c.  (a) 
amounts  to  a  release.    And  a  covenant  never  to  sue  (b\  executed 


(o^  Field  y.  Robins.  3 
^6;  ania.  74({.ir\:^Ts.i 


Nev.  &  P. 

6)  Ante^  113;  firoofcf  v.  Stuart,^  P. 
ay.  615;  poit,  779. 

(i)  AnU^  110.  113;  Adams  v. 
Wordley,  1  M.  &  w.  380,  per  I/)rd 
Abinger,  C.  B. ;  2  Stark.  £v.  2nd  ed. 
78;  Edwards  v.  Weeks,  1  Mod.  R. 
262 ;  Milward  v.  Ingram,  Freeman  R. 
195;  2  Mod.  44,  S.  C;  Bac.  Abr. 
Releasey  (A  1);  Bull.  N.  P.  152,  Tth 
ed.;  1  Phill.  Ev.  498,  3d  cd.;  see 
Price  V.  Dyer,  17  Ves.  363. 

(/)  Ante,  WO,  113;  Stead  v.  Daw- 
ber,  2  P.  &  Dav.  -451 ;  10  Ad.  &  E. 
57,  S.  C. ;  Marshall  v.  Lynn,  6  M.  & 
W.  109- 


(u)  See  ante,  762. 

(x)  Langden  y.  Stokes,  Cro.  Car. 
38S.  It  is  eyident  that  the  contract 
was  by  parol ;  and  the  court  adverted 
to  the  rule,  eodem  modo  quo  oritur, 
eodem  modo  dissohitur ;  and  see  ante, 
112,  113. 

(y)  1  Vern.  240. 

{x)  Co.  Lit.  i?64;  Com.  Dig.  Re- 
lease A.  (A  1) ;  Bac.  Ab.  Release,  (A). 

(a)  HickmoVs  case,  9  Co.  52  b. 

{b)  Deux  v.  JeiFenes.  Cro.  EL  3A<L! 
1  Rol.  Abr.  939,  L.  50 ;  Ayliff  v. 
Scrimsheire,  1  Show.  46 ;  Carhil  y 
Edwards,  1  Show.  330;  Com.  Dig 
Release,  (A  1).  When  otherwise,  Dea 
y.  Newhall,  8  T.  R.  1^8 ;  post,  782. 
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by  a  sole  creditor  to  an^  in  favour  of  a  sole  debtor,  has  been  hdd 
to  amount  to  a  release  in  order  to  avoid  a  circuity  of  action,  t^ 
the  scandal  and  absurdity  of  allowing^,  to  recover  against  A 
in  one  action,  the  identical  sum  which  B,  has  a  right  to  recover 
in  another  action  against  A.  But  if  the  parties  thus  opposed  in 
interest  are  not  the  same  the  rule"  does  not  apply ;  and  therefore 
in  an  action  for  a  partnership  debt,  a  covenant  not  to  sue,  entered 
into  by  one  only  of  the  plaintiffs,  cannot  be  setup  as  a  release  (c), 
nor  has  such  a  covenant  to  one  of  two  ioint  debtors  the  efiect  of 


a  release  {d).    And  a  covenant  not  to  sue  for  a  limited  time  does 
not  in  any  case  operate  as  a  release  (e). 

Where  there  is  a  debitum  in  prcesenti  a  release  of ''  all  actioi^ 
or  demands'*  discharges  it,  although  the  money  be  not  payable 
until  a  future  day  (/).  So  if  a  transaction  which  lays  the  founda- 
tion of  a  future  liability  has  occured  at  the  time  of  the  release, 
a  general  release  ^fall  causes  of  action  for  any  matter  which  has 
happened  down  to  the  time  of  the  release,  will  discharge  the  re- 
leasee from  all  liability  in  respect  of  the  transaction  ;  b]it  a  party 
cannot  release  all  causes  of  action  that  may  arise  or  accrue  after 
the  execution  of  a  release  (ff). 

A  release  of  principal  money  releases  the  interest  also,  unless 
the  latter  became  due  under  a  collateral  agreement  (A). 

A  release  shall  be  construed  according  to  the  particular  par- 
pose  and  intent  for  which  it  was  made  (i).  A  general  release 
may  be  restrained  in  its  operation  by  a  recital  therein  (k),  A 
deed  containing  a  general  release  of  all  debts,  &c.,  i^ecited  that 
the  releasee  had  previously  agreed  to  pay  to  the  releasor  the  sam 
of  40/.,  for  the  possession  of  certain  premises,  and  that,  "  in  con- 
sideration of  the  said  sum  of  40/.  being  now  so  paid  as  herein- 
before is  mentioned,"  and  also  in  consideration  of  the  sum  of  lOt, 


nMyt.Pii  (c)  WalnisUv  v.  Cooper,  3  P.  & 
Dav.  149;  Dean  v.  Newhall,  8  T.  R. 
168;  Mutton  v.  Eure.  6  Taunt.  289: 
post,  781,782. 

(d)  Id»\  Mutton  v.  Eyre, supra,  post, 
781,  782. 

(e)  ThimbUby  v.  Barron^  3  M.  & 
W.  210. 

(7)  Co.  Lit.  291 ;  Com.  Dig.  Re- 
lease, (E) ;  Bac.  Ab.  Release,  (11,2); 
Tynan  v.  Bridges,  Cro.  Jac.  300. 

(g)  See  per  Best,  C.  J.,  Radbum  v. 
Morris,  1  M.&P.  654;  4  BiDg.649, 
S.  C;  per  Denman,  C*  J.  in  Wilton  y. 


Mirst,  4  B.  &  Ad.  767,  768. 
(A)  Mardingy.AmbUr,SM,8t\^- 

279. 

(i)  Per  Gaselee,  J.,  MorUy  t.  Frcart 
4  M.  &  P.  315 ;  6  Bing.  547,  S.  C; 
Solly  V.  Forbes,  4  Moore,  448. 

(k)  Ante,  85;  Bac.  Ab.  Beka^ 
(K);  Payler  v.  Momersham,  4  M.  « 
Sel.  423,  cited  fuUy  ante,  85 ;  Two- 
penny V.  Voung,  3  B.  &  C.  210;  SD. 
&  iC  262.  Where  the  words  of  a  re- 
lease are  clear,  it  operates  as  an  estop- 
pel ;  Baker  v.  Dewey,  1  B.  &  C.  70^  i 
3  D.  &  R.  99,  S.  C. 
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a-piece^  well  and  truly  paid  to  the  said  releasor  and  J,  S.,  the 
receipt  of  which  said  several  sums  of  money  they  did  thereby 
acknowledge,  did  release^  &c.  There  was  also  a  receipt  for  the 
sum  of  40/.  indorsed  on  the  release.  But  it  appeared,  on  action 
afterwards  brought  for  this  sum,  that,  in  fact,  it  had  never  been 
paid.  It  was  held,  that  the  deed  of  release  was  no  estoppel,  in- 
asmuch as  the  general  words  of  release  were  qualified  by  the  re- 
cital, which  stated  only  an  agreement  to  pay,  and  not  an  actual 
payment  of  the  sum  of  40Z.  (/).  So  where  to  an  action  of  cove- 
nant brought  by  N.  S.  against  J.  J.  and  another,  a  release  was 
pleaded,  which  began  by  reciting,  "  that  various  disputes  were 
subsisting  between  N.  S.  and  J.  J,,  and  actions  had  been  brought 
by  them  against  each  other,  which  were  still  depending,  and  that 
it  had  been  agreed  between  them  that,  in  order  to  put  an  end 
thereto,  J.  should  pay  S.  150/.,  and  each  of  them  should  execute 
a  release  to  the  other  of  all  actions,  causes  of  action,  and  claims 
brought  by  him,  or  which  he  had  against  the  other  ;*'  and  then 
proceeded  in  the  usual  general  words  to  release  all  actions,  &c., 
whatsoever ;  it  was  held,  that  the  effect  of  the  general  words  was 
confined  by  the  recital  to  actions  then  commenced,  and  in  which 
S.  was  the  party  on  one  side  and  J.  on  the  other ;  and  that  it 
could  not  be  pleaded  in  bar  to  an  action  brought  by  S,  against 
J.  and  another  jointly ;  and  that  parol  evidence  was  admissible 
to  show  that,  at  the  time  of  executing  the  release,  there  were 
mutual  actions  depending  between  S.  and  J,,  for  other  causes 
than  that  of  the  present  suit,  and  for  such  causes  only  (m). 

But  the  efiect  of  a  release  cannot  be  avoided  by  parol ;  and 
therefore  where,  to  a  declaration  against  him  as  maker  of  a 
promissory  note,  the  defendant  pleaded  that  the  note  was  the  joint 
and  several  note  of  defendant  and  A.,  and  that  A.  had  been  re- 
leased ;  to  which  the  plaintiff  replied,  that  A,  had  been  so  released 
at  defendant's  request,  and  that  defendant,  in  consideration  of 
such  release  at  his  request,  ratified  the  promise  in  the  declaration, 
and  promised  that  he  would  remain  liable  on  the  note  as  if  there 
had  been  no  such  release :  it  was  held,  that  the  replication,  setting 
up  a  parol  contract  to  avoid  the  release,  was  bad  (n). 

A  release  may  extend  to  part  only  of  a  debt  or  claim  (o). 

(/)  Lampon  v.  Carke,  5  B.  &  Al.  («)  Brooks  y.  Stuartf   1  Per.  &  D. 

C06;  1  Dowl.  &  R.  211,  S.  C.  6J5. 

(m)  Simons y.  Johnson,  8  B.  &  Adol.  (o)  S  Rol.  Ab.413,tiL  RtleateAli). 

175.  pi.  1. 
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3.  By  %Dhom  executed. 

A  release  of  a  debt  or  claim  to  damages  by  one  of  several 
joint  creditors,  whether  they  be  creditors  in  their  private  cha- 
ractersi  or  as  executors,  is,  in  law,  a  discharge  of  the  debt(p). 
But  a  plea^tti^  darrein  continuance  of  a  release,  by  one  of  seT^ 
ral  plaintiffs  hi  assumpsit^  was  set  aside  by  the  Court  of  King's 
Bench,  without  costs,  on  the  terms  of  indemnifying  the  plundfi, 
who  had  released  the  action,  against  the  costs  of  it,  althougli 
their  consent  had  not  been  obtained  before  action  brought;  it 
appearing  that  no  consideration  had  been  given  for  the  release, 
and  that  the  plaintifis  sued  as  trustees  for  the  creditors  of  an  in- 
solvent person  (9).  But  such  a  plea  would  not  now,  it  should 
seem,  be  set  aside,  unless  a  case  of  gross  fraud  be  made  out(r). 
So,  where  in  an  action  in  the  names  of  A,  and  B.  to  recover  1 
debt  which  had  accrued  due  to  them  as  partners,  it  appeared  that 
their  partnership  had  been  dissolved,  upon  the  terms  thati. 
should  collect  the  debts  due  to,  and  satisfy  the  claims  upon  tbe 
firm,  and  B,  had  no  beneficial  interest,  of  which  the  defendant 
was  aware ;  the  court,  on  motion,  set  aside  a  release  by  J?,  to  tbe 
defendant  diS  fraudulent^  and  ordered  the  release  to  be  given  up 
to  be  cancelled  («).  And  it  is  a  general  rule  that  if  a  trustee  (0) 
or  nominal  plaintiff,  fraudulently  release  the  action,  to  tbe  pre- 
judice and  without  the  consent  of  the  party  beneficially  inte- 
i*ested,  the  court  will,  on  motion,  and  affidavits  clearly  establish- 
ing fraud  on  the  part  of  the  releasor  and  the  defendant  («),  set 
aside  the  plea,  and  order  the  release  to  be  delivered  up  to  be 
cancelled  {x) ;  as  in  the  case  of  a  release  by  a  husband,  separated 
from  bis  wife,  of  a  debt  due  from  a  third  person  to  which  she  was 
beneficially  entitled  ( y).  But,  where  the  party  releasing  has  a 
strict  legal  right  so  to  do,  it  is  necessary  to  show  a  clear  and 
strong  case  of  fraud  and  injustice,  to  induce  the  court  to  set  tbe 


(p)  See  Bac.  Ab.  I{e^6aie,(D)  (E) ; 
AnoMffnoM^  T^yet,  93  b,  margin ;  Ja- 
comb  V.  Hanooody  2  Ves.  sen.  967; 
per  cur,f  in  Barker  v.  Rickardson,  1  Y. 
&  J.  362. 

(q)  Mountttephen  v.  Brooke,  1  Chit. 
Rep.  390 ;  and  see  Johnson  t.  Holds- 
worth,  4  Dowl.  P.  C.  63 ;  Baldwin  v. 
Feach,  1  Y.  &  Col.  453. 

(r)  Herbert  v.  Pigott,  2  C.  &  M. 
384 ;  4  Tyr.  885. 


(s)  Barker  y.  Bichardton,  1  Y.  &  J* 
S63. 

(t^  Manning  v.  Cox,  7  Moore,  611 

(u)  Crook  V.  Stephens,  5  Bing.  NX- 
OSS;  7  Scott,  848. 

(x)  Legh  V.  Legh,  1  B.  &  P.  447; 
Bauerman  v.  Radenius,  7  T.  R.  670  b; 
PdQfne  V.  Bogers,  Dougl.  407 ;  Bi^ 
V.  Burt,  7  Taunt.  48 ;  AnonywMi  1 
Salk.  260. 

(y)  Inndl  V.  Newman,  4  B.  &  Al 
419;  2  Dowl.  P.  C.  393. 


DEFENCES — RELEASE. 


781 


;l 


release  aside  (z).  And  it  seems  that  if  the  party  opposing  the 
release  do  not  apply  to  the  equitable  and  discretionary  power  of 
the  court  to  set  it  aside,  the  judge  at  the  trial  must  give  it  effect, 
and  can  only  regard  the  legd  rights  of  the  parties  upon  the  re- 
cord (a). 

A  release  executed  by  a  bankrupt,  after  an  act  of  bankruptcy, 
to  a  releasee,  who  knew  of  the  bankrupt's  insolvency,  is  not  valid, 
although  executed  more  than  two  months  before  the  suing  out  of 
the  commission  or  fiat  (6). 

A  party  beneficially  interested,  but  having  no  legal  interest, 
and  not  being  the  plaintiff  on  the  record,  cannot  release  the  debt, 
so  as  to  defeat  the'  remedy  a)  law  (c). 

3.  Release,  to  wham  executed. 

A  release  to  one  of  several. /oiw<  contractors  operates,  in  gene- 
ral,^ a  discharge  of  all  the  parties,  although  their  obligation  or 
agreement  be  several  cu  well  as  joint,  and  the  release  were  given 
on  a  parol  undertaking  by  the  party  not  expressly  released,  that 
he  should  remain  liable  (rf) ;  fcr  the  debt  is  thereby  in  law  satis- 
fied (e).  But  where  the  defendant  and  one  M.N.  gave  the 
plaintiff  their  joint  and  several  note,  to  secure  a  separate  debt, 
due  from  each  of  them,  and  the  plaintiff  aflierwards  executed  a 
release  to  M.  N.,  it  was  held,  that  though  this  release  discharged 
both  as  to  the  note,  it  did  not  enure  to  the  discharge  of  the 
separate  debt  of  the  defendant,  but  that  the  plaintiff  might  recover 
on  an  account  stated  (/).  And  a  release  to  the  representative 
of  a  deceased  joint  debtor  is  no  release  to  the  survivor,  such  sur^ 
vivor  not  being  a  surety  for  the  deceased  debtor,  for  at  law  the 
liability  attaches  on  the  survivor,  and  the  representative  would 


(z)  Jone$  V,  Herbert^  7  Taunt.  4^1 ; 
Barker  v.  Richard»on^  u6t  twyriL ;  Gib^ 
son  V.  Winter,  5  B.  &  Ad.  96;  2  Nev. 
&  Man.  737  ;  although  only  a  trustee ; 
ante,  744,  745.  When  concealment 
of  a  material  fact  avoids  a  release; 
Bowles  y.  Stewart,  1  Sch.  &  Lef.  309. 

(fl)  Alnery,  George,  1  Campb.  392; 
Mountstephen  v.  Brooke,  1  Chit.  R. 
39],  note.  See  Bauerman  v.  Rade- 
nius,  7  T.  R.  670;  Skaife  v.  Jackson, 
3  B.  &  C.  421 ;  5  D.  &  R.  291,  S.  C. 
As  to  fraudulent  receipt  by  one  of  se- 
veral plaintiffs,  see  id, ;  ante,  744. 

(6)  Mavor  v.  Pyne,  3  Bing.  385 ; 
1 1  Moore,  2,  S.  C. 


(c)  Qwk  V.  Ludhorrow,  3  BuUtr. 
29 ;  Rol.  R.  196,  S.  C. ;  2  Rol.  Ab. 
402 ;  Bac.  Ab.  ReUasey  (D). 

{d)  Cocks  y.  Nash,  3  M.  &  Scott, 
435;  9  Bing.  341,  S.C;  and  Brooks 
V.  Stuart,  1  P.  &  D.  615 ;  ante,  779. 

(e)Co.  Litt  232;  2  Rol.  Ab.  410; 
1.  47,  413  (G),  pi.  4;  Bac.  Ab.  Re- 
lease (G);  Year  Books,  2l£dw.  4 
81  b;  Cheetham  v.  Ward,  1  Bos.  & 
P.  630.  note;  2  t..  ChittyV  i<iq.  md. 
il74,  tit  Release;  2  Pothier,  by 
Evans,  68. 

(/)  Cocks  v.  Nash,  4  M.  &  Scott, 
163. 
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not  be  liable  (g).  And  though  an  absolute  covenant  neoer  to 
sue  may  operate  as  a  release  where  entered  into  bj  a  soje 
creditor  in  favour  of  a  sole  debtor^  it  has  not  that  effect  where 
made  by  one  of  two  joint  creditors,  or  by  a  sole  creditor  to  one 
of  two  joint  debtors  (A).  And  the  legal  operation  of  a  release  to 
one  of  several  joint  contractors  may  be  restrainedi  in  some  cases, 
by  the  express  terms  of  the  instrument  (t).  As^  where  a  release 
was  given  to  one  of  two  partners^  with  a  proviso  that  it  shoald 
not  operate  to  deprive  the  plaintiff  of  any  remedy  which  he  other' 
wise  would  have  against  the  other  partner,  and  that  he  might, 
notwithstanding  the  release,  sue  them  jointly;  a  joint  action 
having  been  commenced,  the  party  released  pleaded  the  release, 
to  which  the  plaintiff  replied  that  tie  sued  him  only  to  recover 
against  the  other ;  and,  on  demurrer,  the  replication  was  held 
good  (A).  And  a  landlord  who  sues  a  sheriff  for  not  reserving  a 
year's  rent  on  an  execution  against  a  tenant,  and  releases  the 
tenant  from  the  rent  after  the  jury  are  sworn,  to  make  the  tenaot 
a  witness,  does  not  thereby  bar  his  right  to  recover  the  rent  from 
the  sheriff  (Z). 

A  deed  inter  partes  cannot  operate  as  a  release  to  strangeis, 
although  it  contain  apt  words  of  release  (m). 

The  effect  of  a  release  to  the  principal,  upon  the  liability  of  the 
surety,  has  been  already  considered  (n). 


4.  Of  Implied  Releases,  or  Discharges  hy  Operation  ofLa»* 
There  are  also  instances  in  which  a  debt  may  be  released  or 
discharged  by  operation  of  law ;  as,  by  a  creditor  making  bis 
debtor,  or  one  of  his  joint  and  several  debtors,  his  executor, 
either  alone,  or  with  others;  for  he  cannot  have  an  action  against 
himself;  and  a  personal  thing  suspended  is  lost(o).     And  where 


(g)  AMu  V.  Pidduck,  1  M.  &  W. 
564. 

(A)  Dean  w  NewhalL  8  T.  B.  168; 
Twopenny  v.  Xoung^  5  15.  £e  tl.  %\m\ 

5  D.&R  262,  S.C.;  Huttonv.  Eure, 

6  Taunt.  289 ;  NichoUon  v.  ReviU.  6 
fi.  &  M.  192;  4  Ad.  &  K^M5l  1 
Harr.  &  Wol.  756,iJ.C.;   WSmsleyyr. 

//A-i/Jl2//  Cooper,  3  P.  &  Dav.  149.  A  coyenant 
not  to  sue  for  a  limited  time  does  not 
operate  as  a  release;  Thimhleinf  v. 
Barron.  3  M.  J^  W  gin. 

(i)  Twopeniw  v.  Young,  3  B.  &  C. 
SU;  5  D.  &R.  261,  S.C.;  Lancat- 


ter  V.  Harriwny  6  Bing.  786  j  4  M.4 
P.  561,  S.  C;  see  ante,  779;  but  see 
per  Denman,  C.  J.,  Nicholson  v.  BM 
4  Ad.  &  £.  683,  observing  upon  £r 
parte  Gifford,  6  V'es.  jun.  808. 

(A)  Solly  V.  Forbes,  2  B.  &  B.  sa 

(/)  Thurgood  V.  RichardsoUji  M.& 
P.  266 ;  7  Bing.  428,  S.  C. 

(iw)  See  Storer  v.  Gordon,  3  M.  & 
Sel.  308;  Bac.  Ab.  Release,  (G). 

(n)  Ante,  529,  530. 

(o)  Co.  Litt  264  b ;  Dorchester  t- 
Webb,  Sir  W.  Jones,  345 ;  Com.  Dig. 
Release,  (A  3),  Administration,  {B  5)] 
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the  payee  of  a  promissory  note  made  the  maker  his  executor,  it 
was  held  that  the  debt  was  discharged,  and  no  action  could  be 
maintained  on  the  note,  even  by  a  person  to  whom  the  executor 
had  indorsed  it  {p).  But  the  debtor  cannot  discharge  the  debt 
by  appointing  his  creditor  his  executor,  unless  the  latter  act  ( j). 

So,  if  a  feme  creditor  marry  her  debtor,  or  one  of  two  joint 
debtors  (r),  the  debt  is  discharged  by  the  unity  of  the  right  and 
liability.  But  a  bond  conditioned  for  the  payment  of  money  after 
the  obligor's  death,  made  to  a  woman  in  contemplation  of  the 
obligor  marrying  her,  and  intended  for  her  benefit  if  she  should 
survive,  is  not  released  by  their  marriage  («). 

Release  by  taking  higher  security, — In  general,  where  a  simple 
contract  security  for  a  debt  is  given,  it  is  extinguished  by  a  spe^ 
cialty  security^  if  the  remedy  given  by  the  latter  be  co-extensive 
with  that  which  the  creditor  had  upon  the  former  (0*  A  simple 
contract  debt  is  merged  in  a  bond  or  covenant,  taken  for  or  to 
secure  the  claim ;  because,  in  legal  contemplation,  the  specialty 
is  an  instrument  of  a  higher  nature,  and  afibrds  a  higher  security 
and  a  better  remedy,  than  the  original  demand  presented.  But 
this  does  not  hold  even  in  favour  of  a  surety  by  simple  contract, 
if  it  appear  on  the  face  of  the  subsequent  deed  that  it  was  in- 
tended only  as  an  additional  or  collateral  security,  and  there  is 
nothing  in  the  deed  itself  expressly  inconsistent  with  such  inten- 
tion. Thus,  where  jB.,  being  indebted  to  A.^  procured  C.  to  join 
with  him  in  giving  a  joint  and  several  promissory  note  for  the 
amount ;  and  afterwards,  having  become  further  indebted,  and 
being  pressed  by  A.  for  further  security,  by  deed  (reciting  the 
debt  and  the  note,  and  that  a  further  security  had  been  offered), 
assigned  to  A.  all  his  goods,  as  di  further  security,  with  a  proviso 
that  be  should  not  be  deprived  of  the  possession  of  the  property 
assigned  until  after  three  days'  notice ;  it  was  held  that  this  deed 


Bac.  Ab.  Releasct  (B) ;  Cheetham  v. 
Ifori/,  1  B.  &  P.  630.  See  2  Williams 
on  Executors,  811,  817. 

(p)  Freakky  v.  Fox,  9  B.  &C.  150; 

Man.  &  R.  18,  S.  C. 

{q)  Rawlmton  v.  Shaw,  3  T.  R.  557. 

(r)  Co.  Lit.  264  b. 

(<)  Milboum  ▼.  Ewart,  5  T.  R.  381. 

(0  Po"  Bayley,  J.,  Twopenny  v. 
Young,  3  B.  &  C.  210,  211 ;  5  D.  & 
R.  369,  S.C.;  see  tmtey?;  Action  v. 
Synunif  Cro.  Car.  415;  Bac.  Ab. 
Debt,  (G  1),  Obligatiim,  (A),  note ;  1 


Saund.  295  a ;  Drake  y.  Mitchell,  3 
East,  258,  259 ;  Shack  ▼.  Anthony,  1 
M.  &  Sel.  575  ;  Smoard  ?.  F aimer,  2 
Moore,  277;  Weston  v.  Foster,  2  Biog. 
N.  C.  692.  Release  from  simple  con- 
tract debt  by  a  judgment  recovered, 
post,  787,  by  a  foreign  attachment  in 
Lord  Mayor's  Court,  at  suit  of  third 
person,  and  execution  levied  at  his 
suit;  Magrath  v.  Hardy,  6  Scott, 
627 ;  4  Bing.  N.  C.  782,  B.  C;  post, 
787,  note  (x). 
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did  not  extinguish  or  suspend  A.'s  immediate  remedy  against  C. 
on  the  note  (k). 

Discharge  by  altering  a  written  Instrument. — A  maienol 
alteration  of  a  specialty  or  other  instrument^  without  the  consent 
of  the  party  contracting,  discharges  him  from  all  liability  tfaereon; 
whether  such  alteration  be  made  by  the  party  to  be  benefited  by 
the  contract  or  by  a  stranger,  and  although  the  original  words 
of  the  instrument  be  still  legible  {x). 

Therefore,  where  the  broker  of  the  vendor  of  goods,  after  the 
bargain  was  complete,  by  the  delivery  of  the  bought  and  sold 
notes  to  the  respective  parties,  at  the  instance  of  the  vendor,  bat, 
without  the  consent  of  the  vendee,  added  a  clause  to  the  sale 
note,  which  was  the  only  evidence  at  the  trial  of  the  contract ;  it 
was  held  that  the  purchaser  was  exonerated  from  liability  to 
accept  the  goods  (y). 

Where  the  alteration  is  made  by  a  party  interested,  it  operates 
as  a  discharge  from  responsibility,  upon  this  principle,  that "  do 
man  shall  be  permitted  to  take  the  chance  of  committing  a  fraud, 
without  running  any  risk  of  losing  by  the  event  when  it  is 
detected  (z):''  if  a  stranger  alter  the  instrument  it  is  avoided, 
upon  the  ground  that  the  alteration  may  raise  a  doubt  as  to  its 
identity  (a). 

In  the  case  of  alterations  of  a  trifling  or  unimportant  nature, 
not  affecting  the  sense  or  operation  of  the  instrument,  it  seems 
that  the  alteration  will  avoid  it,  if  such  alteration  be  made  by  the 
party  who  claims  the  benefit  of  the  contract. 

Thus  in  Pigot's  case  (6),  it  is  laid  down,  that  "  if  the  obligee 
himself  alter  the  deed,  although  it  is  in  words  not  material,  J^ 
the  deed  is  void."  And  in  Shepherd's  Touchstone,  69,  that "  if 
the  alteration  be  made  by  the  party  himself  that  owneth  the 
deed,  albeit  it  be  in  a  place  not  material,  and  that  it  tend  to  the 


(tt)  Twopenny  v.  Yaungf  M  supra ; 
and  see  Ernes  t.  Widd4}wson^  4  U.  & 
P.  151;  fln*c,  763. 

{x)  FigoVi  case,  11  Co.  26  6 ; 
Markham  v.  Gonastorif Cro.  £liz.626; 
Sheph.  Touch.  68,  69;  Com.  Dig. 
Faii  (F.  1);  Master  v.  Miller,  4 
T.  R.  3«0 ;  5  T.  R.  367,  S.  C.  An 
altered  agreement  may  however  be 
admissible  in  evidence  for  the  purpose 
of  proving  a  collateral  fact,  though  not 


for  the  purpose  of  taking  an  interest 
under  it ;  Hutchins  v.  Scott,  3  M.  & 
W.  809. 

(y)  Powell  V.  Dhett,  15  East,  92. 

(z)  Per  Lord  Kenyon  in  Mtoler  s. 
Miller,  ubi  suprd, 

(a)  See  per  Dallas,  C.  J.,  in  Saa- 
da-son  v.  Symonds,  1  Brod.  lkB»4iO; 
4  Moore,  46. 

(6)  11  Co.  27  c;  Com.  Dig.  W 
(F  1.)    See  Sanderson  v.  S^ads* 
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advantage  of  the  other  party  and  his  own  disadvantage^  yet  the 
deed  is  hereby  become  void." 

With  regard  to  an  alteration  by  a  stranger ^  without  the  privity 
or  default  of  the  party  interested^  in  an  immaterial  point,  it  seems 
that  the  instrument  is  not  vitiated  (c). 

Therefore,  where  a  bond  was  conditioned  to  pay  100/.  by  six 
equal  payments  of  16/.  13^.  4</.,  on  the  3d  of  October  in  every 
year,  ''  until  the  full  sum  of  one  pounds  was  paid,"  and  a  stranger 
inserted  the  word  hundred  between  "  one"  and  "  pounds ;"  the 
court  held,  that  as  it  was  manifestly  intended  that  the  condition 
should  be  for  the  payment  of  100/.  by  six  yearly  instalments  of 
^  16/.  1S«.  Aid. ;  the  insertion  of  the  word  hundred  did  not  alter  the 

sense  and  did  not  destroy  the  bond  (cf ). 

In  Henjree  v.  Bromley  (e)  the  Court  held  that  the  alteration  of 
an  award  by  a  stranger,  that  is,  by  the  arbitrator,  after  he  was 
functus  officio  (even  in  a  material  part),  did  not  invalidate  the 
instrument,  the  original  words  being  legible;  observing,  that  such 
^  alteration  could  no  more  be  considered  as  avoiding  the  instru- 

i'  ment  than  if  it  had  been  obliterated  or  cancelled  by  accident. 

'*  In   Trew  v.  Burton  (f)  it  was  held  that  an  award  by  an 

>'  umpire  is  not  vitiated  by  a  mistake  in  the  recital  of  the  award  in 

li  the  christian  name  of  one  of  the  original  arbitrators  who  had  ap- 

pointed the  umpire,  such  mistake  not  being  material ;  and  an 
r>  alteration  made  by  a  stranger  subsequently  to  the  publication  of 

the  award,  by  striking  out  the  wrong  and  inserting  the  right 
t'  christian  name,  does  not  vitiate  the  award,  but  leaves  it  in  the 

state  in  which  it  was  before  such  alteration. 

m 

!>  And  in  Argoll  and  Cheney  {g),  a  deed  from  which  the  seal 

f>  was  torn  was  held  good,  it  appearing  that  the  seal  was  torn  off 

i  by  a  little  boy. 

f.  The  cancellation  (A),  loss,  or  destruction  (t)  of  an  instrument 

by  mistake  or  accident,  even  by  the  party  interested,  does  not 
free  the  contracting  party  from  liability.  There  is  however,  as 
we  have  already  seen,  an  exception  to  this  rule  in  the  case  of  the 

(c)  Pigot't   case,    11    Co.   27  a;         (g)  Palmer's  Rep.  402,  403. 
Sheph.  Touch.  68,  69.  (h)  Raper  v.    Bwkbeck,  15   East, 

(d)  Waugh  V.  Butsell,  5  Taunt.  17;  Wilkinfon  v.  Johnson,  3  B.  h  C. 
707;  1  Marsh.  214,  311,  S.C.  Sec  428;  5  D.  &  R.  403,  S.C;  Novelli 
Sanderson  v.  Symonds,  1  Brod.  &  B.     v.  Rosti,  2  B.  &  Ad.  757. 

426 ;  4  Moore,  46.  (0  Bolion  v.  Bishop  of  Carlisle^  2 

(e)  Henfree  v.  Bromley,  6  East,  Hen.  Bla.  259 ;  Read  v.  Brookman,  3 
309.  T.  R.  151 ;  Totty  v.  NesbUt,  3  T.  R% 

(/)  1  C.  &M.  533.  158,  note  (c). 
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loss  of  a  bill  of  exchange  which  has  been  indorsed,  or  is  other- 
wise transferable  by  mere  delivery;  under  a  plea  of  non  accepii, 
the  bill  must  be  produced  at  the  trial  (A). 

Where  an  instrument  bears  marks  of  alterations  or  erasures, 
it  is  incumbent  on  the  party  seeking  to  enforce  it  to  show  that 
the  alteration  does  not  invalidate  the  document,  if  there  be  any 
plea  on  the  record  putting  the  making  of  the  instrument,  as 
declared  on,  in  issue  (/)• 

And  even  though  both  the  parties  consent  to  the  alteration, 
an  agreement  {a»  well  as  a  bill  of  exchange  or  promissory  note  (m),) 
requires,  it  seems,  a  new  stamp,  if  materially  altered  after  it  was  a 
complete  instrument,  so  that  in  substance  a  new  agreement  is 
made ;  unless  the  alteration  were  made  in  furtherance  of  the 
original  object  and  meaning  of  the  parties,  and  merely  in  correc- 
tion of  an  error  in  the  instrument  (n). 

If  a  creditor  take  a  bill  of  exchange  from  his  debtor,  drawn  by 
the  latter  on  a  third  person,  and  then,  without  consent  and  after 
acceptance,  alter  the  instrument  in  regard  to  the  time  for  pay- 
ment, such  alteration  discharges  the  debtor  even  from  liabili^ 
for  the  original  debt(o).  But  where  a  creditor  draws  a  bill  upon 
his  debtor  he  may  recover  as  against  him  on  the  original  conader- 
ation,  though  he  has  altered  the  bill,  for  as  acceptor  the  debtor  is 
in  no  way  prejudiced  (/>). 

VI.  Another  Action  pending — Judgment  before 

RECOVERED,  &C« 

The  mere  pendency  of  an  undecided  action  for  the  recovery  of 
a  debt  or  damages,  does  not  operate  in  extinguishment  of  the 
simple  contract  upon  which  the  right  to  such  debt  or  damages  is 
founded  (q).  But  the  law  abhors  a  multiplicity  of  unnecessary 
actions,  and  discourages  the  vexation  thereof;  and  therefore  in 


(k)  Cock  y.  Coxtoell,  2  C,  M.  &  R. 
991;  4Dowl.  188,  S.C. 

(/)  Bull.  N.  P.  255 ;  12  Vin.  Ab. 
58 ;  Knight  v.  Clements,  S  Nev.  &  P. 
375 ;  Smey  v.  Fisher,  7  Ad.  &  E. 
444  ;  2  Nev.  k  P.  430,  S.  C. ;  Single- 
ton V.  Butler,  2  B.  &  P.  283;  Hen- 
man  V.  Dickinson^  2  M.  &  P.  289 ; 
Johnson  V.  Duke  of  Marlborough,  2 
Stark.  R.  313;  Bishop  y.  Chambre, 
Mood.  &  M.  116;  ovemiled  as  to 
another  point  in  Sardine  y.  Payne,  1 
B.&Ad.  671. 

(m)  See  Chitty,  jun.  B.  100  o,p. 
Adding  name  of  a  second  surety  to  a 


joint  and  several  note  after  it  has  issad 
by  consent,  is  not  a  material  altentioOf 
and  does  not  vitiate  the  note;  Cdttw 
V.  ;%mpson,8Ad.  &£.  136;  SNer.lK 
P.  248. 

(n)  Id.,  Cole  v.  Parkin^  12  East, 
471;  Robinson  v.  Toun^,  15  East, 
817. 

(o)  Alderson  v.  Langdmle,  3  B.  & 
Ad.  660. 

(p)  Atkinson  v.  fiaii«feii,  2AdoLft 
E.  628;  4  Nev.  &  M.  409. 

{q)  Harley  v.  Greenwoodf  5  A- » 
Aid.  101. 
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such  case  the  right  of  action  in  a  second  suit  for  the  same  cause 
is  stispended  or  abated  ;  and  the  pendency  of  the  first  unfinished 
suit  may  be  pleaded  in  abatement  (r),  whether  the  first  action 
were  in  another  or  in  the  same  court  at  Westminster.  The  suits 
must,  however,  be  substantially  the  same,  brought  by  the  same 
parties,  and  founded  on  the  same  cause  of  action ;  and  therefore, 
where  to  a  declaration  by  the  assignees  of  a  bankrupt  for  goods 
sold  by  the  bankrupt,  alleging  promises  made  by  him  before  his 
bankruptcy,  and  also  upon  an  account  stated  with  the  plaintifiTs 
as  assignees,  the  defendant  pleaded  a  former  action  brought  by 
the  bankrupt  upon  the  same  promises  before  his  bankruptcy,  and 
still  pending ;  it  was  held  on  demurrer  that  the  plea  was  bad : 
first,  because  the  former  action  could  not  be  brought  upon  the 
account  stated  with  the  plaintifiTs  as  assignees ;  secondly,  because 
the  assignees  could  not  continue  the  former  suit  even  if  they 
wished  it  (s) ;  and  the  pendency  of  a  suit  in  an  inferwr  court 
cannot  be  pleaded  to  an  action  in  one  of  the  courts  at  Westminster 
for  the  recovery  of  the  same  demand  (0- 

But  when  a  judgment  has  been  already  obtained  in  a  prior 
action  by  the  plaintiff  against  the  defendant  for  the  identical  (ji) 
demand,  the  contract  or  obligation  in  respect  of  which  such  de- 
mand accrued,  is  merged  by  the  superiority  of  the  security  thus 
acquired — transit  in  rem  judicatum ;  and  the  creditor  can  no 
longer  sue  upon  the  original  promise  or  demand,  though  it  accrued 
upon  a  specialty.  If  he  do  so,  the  defendant  may  plead  in  bar 
that  the  plaintiff  has  already  recovered  judgment  against  him  for 
the  same  cause  of  action  (;r). 


(r)  Com.  Dig.  Abatement,  (H  24) ; 
Bac.  Ab.  Abatement f  (M) ;  per  Bayley, 
J.,  Harky  v.  Creemooodp  5  B.  &  Al. 
101. 

(')  ^iggf  ▼•  Co^9  4  B.  &  C.  920; 
7  D.  &  R.  409,  S.  C. 

(0  Id;  and  supra,  note  (r). 

(ti)  It  is  not  any  defence  to  an  ac- 
tion for  obstructing  ancient  lights  that 
the  nuisance  merely  affects  the  plain- 
tiff's right  as  reversioner,  and  that  he 
has  already  in  a  former  action  reco- 
vered against  the  defendant  for  the 
same  obstruction;  Shadwell  v.  Hut- 
chimon,  2  B.  &  Ad.  97. 

(x)  Id. ;  per  Bayley,  B.,  in  Siddall 
v.  Rawcliffy  1  C.  &  M.  490;  3  Chitty 
PI.  6th  ed.  795;  Chitty,  jun.  Pre- 
cedents in  Pleading,  334.     This  de- 


fence should  now  be  pleaded  spe- 
cially, even  in  ansunqtsit  Plea  that  in 
a  former  action  defendant  paid  a  sum 
into  court  with  costs,  in  satisfaction ; 
Power  V.  Butchery  10  B.  &  C.  329. 
Plea  that  defendant  was  garnishee  in 
a  foreign  attachment^  and  that  money 
due  to  plaintiff  was  taken  in  execution 
from  defendant ;  Magrath  v.  Hardy, 
6  Scott,  627;  4  Bing.  N.  C.  782.  A 
cognovit  for  part  only  of  a  larger  sum 
due,  secured  by  a  promissory  note, 
and  a  receipt  for  debt  and  costs,  bar 
a  second  action  on  the  note ;  see  Sid- 
dall V.  Ravjcliffl  In  general  a  re- 
covery against  one  of  iwo  joint  debtors 
destroys  the  debt  See  however  an 
exception,  Lechmere  v.  Fletcher,  1  C* 
&  M.  G2^,po9t. 
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If  the  cause  of  action  in  the  two  suits  be  identical,  a  judgment 
l-ecovered  is  a  defence,  although  the  forms  of  action  were  dif- 
ferent. Thus  a  judgment  in  debt  is  a  bar  to  an  action  of  as- 
sumpsit for  the  same  debt.  So  a  verdict  in  trover  is  a  bar  in  an 
action  for  money  had  and  received  brought  for  the  value  of  the 
same  goods.  And  a  judgment  in  trespass,  in  which  the  right  of 
action  is  determined,  is  a  bar  in  trover  for  the  same  taking  (;). 

Where  the  declaration  in  the  first  action  is  fi*amed  so  as  to 
admit  of  evidence  of  debts  then  existing,  and  which  are  sought 
to  be  recovered  in  the  second  suit,  and  the  defendant  suffered 
judgment  by  default  in  the  first  action,  it  will  be  presumed 
against  the  plaintiff  that  he  therein  recovered  such  debts  (2).  If 
however  he  can  show,  that  having  several  claims,  he  gave  no 
evidence  whatever  in  the  former  action  upon  the  causes  of  action 
which  form  the  subject  of  the  second  suit,  the  judgment  which 
he  before  obtained  will  not  bar  such  second  action  (a). 

In  Hadley  v.  Chreen  (ft)  it  appeared  that  a  landlord  sued  his 
tenant  for  rent  and  on  the  money  counts,  and  gave  particulars  on 
the  count  for  money  had  and  received,  for  a  quantity  of  stone 
quarried  and  carried  away  by  the  defendant.  At  the  trial  he 
took  a  general  verdict,  but  for  the  amount  of  the  rent  only.  The 
plaintiff  brought  another  action  against  the  defendant  in  case 
for  quarrying  and  carrying  away  the  stone;  and  a  few  days 
before  the  trial  of  the  first  action  delivered  a  particular  in  the 
second  action  for  the  same  stone,  exactly  corresponding  with  the 
particular  delivered  on  the  count  for  money  had  and  received  in 
the  first  action.  It  was  held  that  the  recovery  in  the  first  action 
was  no  bar  to  the  plaintiff's  recovering  in  the  second. 

If  a  plaintiff,  having  several  causes  of  action  against  a  defend- 
ant, on  the  trial  offer  emdence  on  those  causes,  and  fail  for  want 
of  sufficient  evidence  to  establish  some  of  them,  he  cannot  bring 
another  suit  for  those  causes  of  action  on  which  he  failed  (c). 
But  where  the  plaintiff  recovered  only  nominal  damages  in  the 
first  suit,  by  reason  of  a  technical  objection  precluding  inquiry 
as  to  the  amount  due,  a  second  action  is  not  barred.    Therefoiei 


(v)  Slade'i  case,  4  Co.  Rep.  94  6 ;  &  C.  235 ;  5  D.  &  R.  87,  S.  C. 
Com.  Dig.  Action,  (K.  3) ;  HUchen  ▼.         {a)  Seddon  v.  Tutop^  6  T.  R.  607. 
Campbeliy  2  W.  Bla.  827 ;  Thrustout         (b)  2  C.  &  J.  374. 
y.  Crajtet,  2  Bla.  R.  827 ;  Phillips  v.         (c)  Stafford  v.  Clark,  2  Bing.  382, 

Berrymanf  3  Dougl.  286.  per  Best,  C.J,;  9  Moore,  738,  S.  C. 


{z)  Lord  Bagot  ▼.  WiUiamty  3  B. 
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where  in  an  action  of  assumpsit  improperly  brought  against  an 
administratrix,  slie  pleaded  in  abatement  that  others  were  jointly 
liable,  which  she  failed  to  prove,  in  consequence  of  which  the 
plaintiff  recovered  a  verdict  with  one  shilling  damages,  it  was 
held  that  such  verdict  did  not  amount  to  satisfaction,  so  as  to  bar 
the  plaintiff  from  recovering  against  the  other  contractors  (t). 

One  of  three  joint  covenantors  gave  a  bill  of  exchange  for  part 
of  a  debt  secured  by  the  covenant,  on  which  bill  judgment  was 
recovered.  In  an  action  of  covenant  against  the  three,  it  was 
held  that  such  a  judgment  was  no  defence ;  for  though  it  was 
stated  in  the  plea  that  the  bill  was  given  in  payment  and  satisfac- 
tion of  the  debt,  it  was  not  averred  that  it  had  been  accepted  as 
satisfaction,  or  that  it  had  in  fact  produced  it{k). 

If  the  plaintiff  has  before  sued  the  defendant  upon  the  same 
supposed  causes  of  action,  and  in  such  former  suit  a  verdict 
'passed  far  the  defendant,  the  latter  shall  not  be  vexed  by  a  se- 
cond action  for  the  same  matter  (Q.  In  such  case,  the  former 
verdict  in  the  defendant's  favour,  upon  the  merits  of  the  same 
question,  operates  against  the  plaintiff  as  an  estoppel,  if  so 
pleaded  (m).  Where,  however,  the  defendant  has  non  prossed 
the  plaintiff  in  the  first  action,  he  cannot  plead  such  non  pros  in 
abatement  of  the  second  action  (n). 

In  the  case  of  the  condemnation  of  a  ship,  the  sentence  of  a 
foreign  court  of  admiralty,  of  competent  jurisdiction,  is  binding 
upon  all  parties  and  in  all  countries,  as  to  the  fact  upon  which 
the  condemnation  proceeded,  where  such  &ct  appears  on  the  face 
of  the  sentence  free  from  doubt  and  ambiguity.  But  it  is  at  the 
same  time  well  established,  that  in  order  to  conclude  the  parties 
from  contesting  the  ground  of  condemnation  in  an  English  court 
of  law,  such  ground  must  appear  clearly  upon  the  face  of  the 
sentence ;  it  must  not  be  collected  by  inference  only,  or  left  in 
uncertainty  whether  the  ship  was  condemned  upon  one  ground, 
which  would  be  a  just  ground  of  condemnation  by  the  law  of 


(t)  Godson   V.    Smith,    2    Moore,  Fletcher,  1  C.  &  M.  6^3,poit. 

157 ;  Ferrers  v.   Arden,   Cro.    Eliz.  (iw)   Fooght  v.  Winch,  2   B.  &  Al. 

668 ;  2  Saund.  47;  Lcchmere  v.  Fiet-  662.    There  the  action  was  in  case ; 

cher,  1  C.  &  M.  623.  but  the  principle  is  equally  applicable 

(k)  Drakey,  Mitchell,  3  East,  251.  to  an  action  on  a  simple  contract,  &c. 

(/)  See  Vin.  Ab.  tit  Judgment,  (Q  (n)  Pepper  v.    Whall^,  3  Dow|. 


4) ;  Lampen  ▼.  Kedgewin,  1  Mod.  R.     579. 
207.    See  an  exception,  Lechmere  t. 
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nations^  or  on  another  ground,  which  would  amount  only  to  a 
breach  of  the  municipal  regulations  of  the  condemning  country  (o). 

It  was  laid  down  by  De  Grey^  C.  J.,  in  the  Duchess  of  King- 
ston's case  {p)y  that  the  judgment  of  a  court  of  concurrent  juris- 
diction, directly  upon  the  point,  b,  as  a  plea,  a  bar;  or,  as  evi- 
dence, conclusive,  between  the  same  parties,  upon  die  same 
matter  directly  in  question  in  another  court. 

But  if  a  party  rely  upon  a  verdict  and  judgment  in  his  frvoor, 
recovered  in  one  of  our  colonies,  and  affirmed  by  the  king  in 
council,  upon  the  question  again  sought  to  be  investigated  in  an 
English  court,  he  must  show  by  his  plea  that  the  judgment  was 
final  and  conclusive  in  the  colony  itself,  so  as  to  bar  the  pLdntiff 
firom  another  action  there  (9).  And  if  it  appear  on  the  face  of 
a  French  judgment  that  the  French  court  proceeded  on  a  mistake 
of  the  law  of  England,  such  judgment  has  no  operation  here  upon 
the  matter  in  which  the  error  occurred  (r). 

VII.  Arbitrament  and  Award  (<). 

A  plea  of  arbitrament  and  awards  as  it  is  technically  termed, 
may  effectually  be  pleaded  in  bar  (/),  where  an  action  is  brougbt 
for  the  recovery  of  unliquidated  damages^  arising  from  a  tort  con- 
nected or  unconnected  with  a  contract,  and  an  award  has  been 
made  between  the  parties,  upon  a  submission  giving  mutual  re- 
medies in  case  of  non*performance, — ^and  in  this  case  the  award 
is  made  a  bar  to  an  action  upon  the  original  cause  of  action, 
although  the  defendant  has  not  performed  the  award.  This  was 
decided  in  the  case  of  Gasooyne  v.  Edxoards  («)•  The  declara- 
tion was  in  covenant  upon  a  lease  for  not  repairing,  and  the  de- 
fendant successfully  pleaded  an  award,  by  which  it  was  directed 
that  the  defendant  should  pay  the  plaintiff  5L  ;  should  put  the 
premises  in  repair;  and  leave  the  same  at  a  certain  time. 

But  where  the  action  is  brought  for  a  dd^t,  and  the  award  be- 


(o)  Per  Tindal,  C.  J.,  in  DagleUh 
V.  Hodgson,  7  Bing.  495,  504 ;  5  M. 
&  P.  407,  S.  C. 

(p)  20  Howell's  St.  Trials,  538 ;  see 
also  Bull.  N.  P.  244 ;  PhUlip$  t.  Htm- 
ter,  2  f  i.  Bla.  402. 

(q)  Plummer  ▼.  Woodhume,  7  D. 
&  U.  25  ;  4  B.  &  C.  625,  S.  C. 

(r)  Novelli  v.  Ram,  2  B.  &  Ad. 
757.  Foreign  judgment  \vhen  not 
conclusive  ;  Ferguson  v.  Mahon,  3  P. 
&  Dav.  14a. 

(«)  See  llol.  Ab.  Arbitrament,  (V); 


Com.  Dig.  Accord,  (A  1);  Bac.  Ab. 
Arbitrament,  (G);  Watson,  147;  Caki. 
22s. 

(t)  This  must  now  be  specially 
pleaded.  See  Form,  3  Chitty  PL  6di 
ed.  793 ;  Chitty,  jun.  Prec.  PI.  225. 

(u)  1  Y.  &  J.  19,  decided  on  gene- 
ral demurrer;  S.  C,  cited  bv  Lonl 
Lyndhurst,  C.  B.,  in  Allen  ▼.  IdUMtrj 
2  C.  &  J.  53.  See  Cro/ts  v.  Harris^ 
Carth.  187;  Allen  y.  Harris,  1  Loud 
Hay.  1 22. 
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fore  made  has  only  decided  that  it  is  due,  and  ascertained  its 
amount;  and  the  money  payable  under  the  award  is  nothing 
but  the  original  debt^  so  ascertained  in  amount,  the  plea  of  arbi- 
trament and  award  is  bad.  In  Allen  w.  Milner  (x)  the  action 
was  in  indebitatus  assumpsit  for  tolls.  The  defendant  pleaded 
that  differences  had  arisen  between  him  and  the  plaintiff^  touch* 
ing  the  daim;  and  that  they  mutually  submitted  themselves  to 
refer,  and  did  refer  the  said  matter  in  difference  to  arbitration ; 
that  they  mutuaUy  promised  to  abide  by  the  award ;  and  that  the 
umpire  made  his  award  of  and  concerning  the  said  premises,  and 
did  thereby  award  that  the  defendant  should  pay  to  the  plaintijQT 
the  sum  of  13^.  To  this  plea  the  plaintiff  demurred  specially, 
because  the  plaintiff  did  not  aver  payment  of  the  132.,  or  any  other 
satisfaction  of  the  plaintiff's  demand.  The  question  therefore 
was,  whether  this  award  was  of  itself,  without  payment  or  satis 
faction,  any  bar;  and  the  court,  considering  the  nature  of  the 
plaintiff's  demand,  and  the  nature  of  the  award,  were  of  opinion 
that  is  was  not.  Lord  Lyndhurst,  C.  B.,  in  delivering  the  judg* 
ment  of  the  Court,  said,  **  The  plaintiff's  demand  is  for  a  debt, 
and  the  award  is  not  for  the  performance  of  any  collateral  act,  but 
for  the  payment  of  money.  The  matter,  therefore,  for  the  con* 
sideration  of  the  arbitrator  was,  whether  there  were  any  and  what 
debt ;  the  award  only  ascertains  that  there  is  a  debt,  specifies  the 
amount,  and  directs  the  payment;  but  the  money,  till  paid,  is  due 
in  respect  of  the  original  debt,  i.  e.,  for  tolls ;  its  character  re- 
mains the  same ;  nothing  is  done  to  vary  its  nature,  or  destroy 
its  original  quality.  Had  the  demand  been  of  a  different  descrip- 
tion, as  for  the  delivery  of  goods,  and  the  award  had  directed  a 
payment  of  money  in  satisfaction  of  the  demand,  it  might  then 
have  been  said  that  the  award  had  changed  the  nature  of  the 
original  demand;  that  the  right  to  have  the  goods  was  gone,  and 
the  only  right  remaining  was  the  substituted  right,  i.  e.,  the  right 
to  have  the  money ;  or,  had  the  demand  been  for  a  debt,  and  the 
award  had  directed,  not  payment  in  money,  but  payment  in  a 
collateral  way,  as  by  delivery  of  goods,  performance  of  work,  &c., 
it  might  perhaps  have  been  said  that  the  right  to  have  payment 
in  money  was  gone ;  but  here  the  ISL  is  to  be  paid  for  the  ori- 
ginal demand,  i.  e.,  for  the  tolls ;  and  it  is  to  be  paid  as  that  de- 
mand was  to  have  been  paid,  i.  e.,  in  money." 


(jr)  2  C.  &  J.  47. 


/ 
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Where  all  matters  in  difference  are  referred^  the  party,  as  to 
every  matter  included  within  the  scope  of  such  reference,  ought  to 
come  forward  with  the  whole  of  his  case  before  the  arbitrator,  if 
he  mean  to  insist  upon  it  as  a  matter  of  difierence.  He  cannot 
reserve  it,  and  make  it  the  subject  matter  of  a  fresh  action  (y). 
In  Dunn  v.  Murray  {z)y  the  declaration  stated  that  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  employ  of  the  defendant  in  a  certain  capacity  for  a  year, 
at  the  rate  of  five  guineas  per  week  throughout  the  year,  defend- 
ant undertook  to  employ  him  for  a  year;  and  alleged  as  a  breach 
that  the  defendant  dismissed  the  plaintiff  from  his  employ  before 
the  end  of  the  year,  without  any  reasonable  or  probable  cause. 
The  declaration  contained  counts  for  wages,  and  for  work  and 
labour,  &c.  The  cause,  which  was  commenced  before  the  ex- 
piration of  the  year,  was  referred  to  an  arbitrator,  who  awarded 
to  the  plaintiff  a  sum  of  money,  equivalent  in  amount  to  the  wages 
he  would  have  been  entitled  to  receive  from  the  defendant  on  the 
day  when  the  action  was  conunenced.  No  claim  was  made  before 
the  arbitrator  for  any  compensation  in  damages  for  the  dismissal; 
except  so  far  as  the  special  count  in  the  declaration,  and  the  evi- 
dence of  the  employment  and  the  dismissal,  might  amount  to  such 
a  claim.  The  plaintiff  having  afterwards  brought  an  action  to 
recover  a  compensation  in  damages,  in  consequence  of  the  di^ 
missal  from  the  defendant's  employ  before  the  end  of  the  year;  it 
was  held  that  the  award  of  the  arbitrator  was  a  bar  to  such 
action. 

A  clause  in  an  agreement  that  if  any  dispute  should  arise,  the 
matter  in  difference  should  be  referred  to  arbitration,  is  no  de- 
fence to  an  action.  In  an  action  on  a  policy,  containing  a  stipu- 
lation that  in  case  of  any  loss  or  dispute  about  the  policy,  it 
should  be  referred  to  arbitration,  it  was  objected  at  the  trial  that 
the  action  did  not  lie  before  a  reference.  The  point  was  reserved, 
and  the  Court  said, — "  If  there  had  been  reference  depend- 
ing, or  made,  or  determined,  it  might  have  been  a  bar;  but 
the  agreement  of  the  parties  cannot  oust  this  Court;  and  as  no 
reference  has  been  made,  nor  is  any  depending,  the  action  is  well 
brought,  and  the  plaintiff  must  have  judgment  (a)."    In  GoUstane 

* 

{y)  Smith  v.  Johnwn,  15  East,  213.  Thompson  ▼.  Chamock,  8  T.  R.  139; 

(z)  9  B.  &  C.  780;  4  Mann.  &  R.  Tattermll  v.  CrootCy  S  B.  &  P.  131  ; 

57 J.  Sweet  V.  Bigly,  6  Ves.  jun.  815. 
(fl)  Hilly.  HoUUier,  1   Wils.  1«9; 
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V.  Osborn  (b),  where  it  appeared  that  one  of  the  conditions  in  a 
policy  of  insurance  against  fire  stated  that  if  any  difierence  should 
arise  on  any  claim,  it  should  be  immediately  submitted  to  arbi- 
tration ;  and  after  directing  bow  the  arbitrators  should  be  chosen, 
added,  that  no  compensation  should  be  payable  until  after  an 
award,  determining  the  amount  thereof,  should  be  duly  made ;  it 
was  held,  that  the  assured  might  maintain  an  action  on  such 
policy,  notwithstanding  the  condition ;  as  the  insurers  denied  the 
general  right  of  the  assured  to  recover  anything,  and  did  not 
merely  question  the  amount  of  damage. 

VIII.  A  Tender  of  the  Debt. 


1 .  Jn  what  cases  a  Tender  is  availr 

able,  and  of  the  effect  thereof, 

2.  Bywhomatender  should  be  made, 

3.  To  whom. 

4.  The  amount  to  be  tendered. 


5.  The  time  when  a  tender  may  be 

made, 

6.  The  mode  of  making  it, 

7.  Of  a  prior  or  subsequent  demand 

to  defeat  a  tender, 

8.  The  pleadings,  Ifc,  on  a  tender. 


1.  When  a  Tender  is  available^  and  the  Effect  thereof, — The 
tender  of  a  debt  before  action  brought  is  available  as  a  defence, 
whenever  the  demand  is  of  a  pecuniary  nature,  reduced  or  redu- 
cible to  a  certainty,  and  the  debtor  has  always  been  ready  to 
pay  the  money  (c).  It  is  valid,  although  the  claim  be  strictly 
upon  a  quantum  meruit  {d).  It  applies  whenever  the  demand  is 
in  the  nature  of  a  debt,  though  the  amount  has  not  been  expressly 
fixed  or  agreed  upon  by  the  parties ;  but  cannot  be  effectually 
made  where  the  action  is  brought  specially  for  the  recovery  of 
unliquidated  damages,  for  the  non-performance  of  a  contract  (as 
for  not  repairing)  and  which  damages  it  is  purely  the  province  of 
a  jury  to  estimate  (a). 


(6)  «  C.  &  P.  550. 

(c)  See  in  general  Com.  Dig.  and 
Bac.  Abr. ;  and  Petersd.  Abr.  tit. 
Tender-,  2  Stark.  £v.  2d  ed.,  Tender, 
778.  When  the  money  has  not  been 
formally  tendered  before  writ  issued, 
the  defendant  should  pay  it  into  court 
with  the  special  plea,  given  by  the  new 
rules  of  pleading  of  Hilary  Term,1834, 
see  Rule  17;  but  on  this  plea  de- 
fendant pays  costs,  if  plaintiff  do  not 


proceed. 

(d)  Johnson  v.  Lancaster,  Stra.  576 ; 
Cox  y.  Brain,  3  Taunt.  95. 

(e)  Searle  v.  Barrett,  2  Ad.  &  E. 
82 ;  4  Nev.  &  M.  200 ;  3  Dowl.  P.  C. 
13.  As  to  a  tender  of  amends,  in  an 
action  for  an  involuntary  trespass, 
where  the  defendant  disclaims  title, 
see  21  Jac.  1,  c.  16,  s.  5;  Com.  Dig. 
Pleader,  (3  M.  36) ;  Vin.  Ab.  Trespass, 
(S)a;   Bac.  Ab.  Tender,  (P8);   in 
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Upon  a  bare  covenant  for  the  payment  of  money,  the  defendant 
may  plead  a  tender  (/). 

A  tender  does  not  extinguish  the  debt  (^).  The  debtor  is  still 
liable  to  pay  it  whenever  required  to  do  so  (A) ;  but  it  bars  tbe 
claim  to  damages  and  interest,  for  not  pajring,  or  for  detaining  it, 
and  the  costs  of  an  action  brought  to  recover  tbe  demand. 

A  tender  admits  the  contract  and  &cts  specially  stated  in  the 
declaration,  if  the  plea  be  applied  to  that  part  of  the  declaradoD. 
Therefore,  where  a  count  averred  that  in  consideration  the  plaintiff 
would  let  to  the  defendant  certain  tithes,  the  defendant  agreed  to 
pay  41/. ;  and  that  the  plaintiff  did  let  the  said  tithes,  and  permit 
the  defendant  to  take  them ;  it  was  held,  that  a  plea  of  tender  to 
such  count  precluded  the  defendant  from  showing  an  interruption 
to  his  taking  the  tithes  (t).  It  has,  however,  been  doubted,  whe- 
ther a  plea  of  a  tender  of  part  of  the  sum  claimed  in  the  declara- 
tion, there  being  only  one  contract  proved,  admits  the  contract  (i). 

2.  By  whom  made. — ^A  tender  need  not  be  made  by  the  debtor 
in  person.  It  may  be  made  by  a  third  person,  by  his  desire,  and 
on  his  behalf  (/). 

Any  person  may  make  a  tender  on  the  behalf  of  an  idiot;  for 
the  law,  by  reason  of  his  utter  inability  to  act  for  himself,  allo^ 
this  to  be  done  out  of  charity  (m). 

A  tender  by  an  agent,  at  his  own  risk,  of  more  than  the  money 
given  him  by  his  principal,  is  good  (n). 

8.  To  whom  made. — ^A  tender  need  not  be  to  the  creditor  pc^ 
sonally.  It  may  be  made  to  an  agent  authorised  to  receive  the 
money  for  him  (o).     A  tender  of  rent  and  expenses  may  be  made 


an  action  against  magistrates,  24 
Geo.  2,  c.  44,  s.  2 ;  in  cases  of  irregular 
distresses,  11  Geo.  2,  c.  19,  s.  20; 
and  in  other  particular  cases,  Bac.  Ab. 
tit.  TemUr,  (P).  By  the  French  law 
it  is  competent  to  a  debtor  to  make 
what  is  termed  a  deposit^  upon  the  re- 
fusal of  a  creditor  to  accept  payment 
upon  a  valid  tender  being  made  to 
him.  This  deposit  takes  place  under 
the  sanction  of  the  forms  of  law,  and  in 
an  office  appointed  for  the  purpose ; 
see  Code,bk.iii.tit.3,  art  1257, 1258, 

1259. 

(/)  Johnton  v.  Clay,  7  Taunt.  486 ; 
1  Moore,  200;  this  case  has,  however, 
been  doubted;  see  Toole  v.  Turn- 
bridge,  2  M.  &.  W.  223 ;  yost,  797. 


(g)  Waistell  ▼.  Atkwfon,  3  Bing. 
290;  11  Moore,  14;  per  Best,€.J. 

{h)  Post,  801. 

(i)  Cox  V.  Brian,  3  Taunt  95. 

(k)  Jones  v.  Flint,  2  P.  &  Da?.  594. 

(/)  Cropp  V.  Hambleton,  Cro.  Ba 
48;  1  Rol.Ab.431;  Bac.Ab.  Tender, 
(A).  As  to  a  tender  by  a  stranger; 
without  the  privity  of  tlie  debtor,  see 
Co.  Lit.  206,  207;  Watkint  v.  Atk- 
toicke,  1  Cro.  Eliz.  132.  SembU,  the 
subsequent  assent  of  the  debtor  would 
make  the  tender  valid ;  see  ante,  i\% 
213;  and  in/ra,  note  (n) ;  also  HardiH 
V.  Davis,  2  C.  &  P.  77. 

(m)  Co.  Lit  206. 

(n)  Ready.  GoWring,  2 M.&Sel.M. 

(o)  Goodlead  v.  Blewith,  1  Campl>. 
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to  a  landlord,  even  after  the  latter  has  distrained,  through  the 
medium  of  a  broker  (p).  And  where  a  creditor  told  his  clerk, 
previously  authorised  to  receive  money,  not  to  receive  a  sum,  if 
offered  him  by  a  certain  debtor,  for  that  he  had  put  it  into  the 
hands  of  his  attorney ;  and  the  clerk,  on  tender  made,  refiised  to 
receive  the  money, and  assigned  the  reason;  it  was  held,  that  this 
was  a  good  tender  to  the  principal  (q).  A  tender  of  damages 
recovered,  and  for  which  the  defendant  is  in  execution,  may  be 
made  to  the  plaintifPs  attorney  upon  the  record  (r). 

In  an  action  for  work  and  labour,  there  was  a  plea  of  tender, 
whereon  issue  was  joined.  The  defendant  proved  that  he  sent 
the  money  by  his  servant  to  the  plaintiflF's  house.  The  defend- 
ant's servant  swore  that  she  carried  it  to  the  plaintiff's  house,  and 
having  seen  a  servant  there,  who  informed  her  that  her  master 
was  at  home,  she  delivered  the  money  to  that  servant,  to  be  de^ 
livered  to  her  master ;  that  the  servant  took  it,  and  went  into  the 
house,  as  she  supposed,  to  deliver  it  to  the  plaintiff,  and  returned 
vnth  an  answer  that  he  would  not  receive  it,  but  that  she  must 
go  to  his  attorney.  Lord  Kenyon  held  that  this  was  evidence  to 
be  left  to  the  jury,  from  which  they  might  infer  that  a  tender  was 
made  («). 

After  an  attorney  has  been  authorised  by  his  client,  the  creditor, 
to  apply  for  payment,  and  has  accordingly  written  to  demand  it, 
a  tender  to  such  attorney  will  be  valid :  and  if  the  attorney  be 
absent  from  his  office,  it  seems  that  a  tender  to  a  person  therein, 
to  whom  the  debtor  is  referred  by  one  of  the  clerks,  and  who  does 
not  decline  to  receive  the  money,  on  the  ground  that  he  has  no 
authority  to  receive  it,  will  also  be  good  {t). 

If  there  be  several  creditors  to  whom  the  money  is  jointly  due, 
a  tender  to  one  of  them  is  good ;  but  such  tender  should,  in  plead- 
ing, be  stated  as  a  tender  to  all  the  creditors  (u). 

A  tender  to  an  executor,  even  before  he  has  proved  the  will,  is 
good,  provided  he  afterwards  prove  it  {x). 

477.    Qtutre,  whether  a  broker  em-  (s)  Anon.  1  Esp.  S49. 

ployed  to  sell  goods  has  authority  to  {t)  See  WiUmot  v.  Smithf  3  C.  ft  P. 

receive  jpavroent  or  a  tender  of  the  453 ;  Moo.  ft  M.  238,  S.  C. ;  Kirton 

price;  Jackson  v.  Jacob,  5  Scott,  79 ;  ▼.  Braitfnoaite,  1  M.  &  W.  SIO.     See 

S  Bing.  N.  C.  869,  S.  C. ;  ante,  745.  Barrett  v.  Deere,  Moo.  &c  M.  800, 

(p)  Smith  ▼.  Goodwin,  1  Ney.  ft  M.  cited  ante,  745. 

371 ;  4  B.  ft  Ad.  418,  S.  C.  (u)  Douglas  v.  Patrick,  3  T.  R.  683. 

{q)  Mo ffrUv,  Parsons,  5  Twini.  SOT,  (x)  £q.  Cas.  Ab.  319;    Bac.  Ab. 

(r)  Crozer  v.  Pilling,  4  B.  &  C.  28,  Tender,  (E). 
29;  6 D.  ft  R.  132,  S. C. 
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4.  The  amount  to  be  tendered. — It  is  a  clear  rule  that  the 
debtor  must  tender  the  full  amount  of  the  debt.  A  tender  of  part 
is,  in  law,  a  nullity ;  a  creditor  not  being  bound  to  accept  less 
than  the  whole  of  his  demand.  A  creditor  might,  before  the  late 
act  abolishing  arrest  for  debt,  arrest  for  the  whole  of  his  de 
mand,  although  part  had  been  tendered  and  refused. 

'*  If  J.,  be  indebted  to  B.  in  divers  distinct  sums  of  money,  be 
may  make  a  tender  of  any  one  of  the  sums  (y)."  Perhaps  in 
such  case  the  debtor  ought  to  declare  upon  what  account  tbe 
tender  is  made  {z).  It  seems  that  when  a  quarter's  rent  is  ten- 
dered and  refused,  and  another  quarter  accrues  and  is  tendered, 
such  second  tender  is  sufficient,  without  tendering  the  whole  rent 
then  due  (a). 

A  tender  of  more  money  than  is  due  is  good  for  what  is  due; 
for,  omrie  tnqjus  continet  in  se  minus  (£).  Thus,  proof  of  a  tender 
of  SOI.  9f.  6J.,  in  bank  notes  and  silver,  is  sufficient  to  support  a 
plea  of  tender  of  20L  (c)  And  where  the  defendant,  who  owed 
the  plaintiff  108/.  for  principal  and  interest  on  two  promissory 
notes,  in  consequence  of  an  application  from  the  plaintiff's  attor- 
ney for  the  amount,  sent  a  person  to  the  attorney^  who  told  him 
he  came  to  settle  the  amount  due  on  the  notes,  and  desired  to  be 
informed  what  was  due,  and  laid  down  150  sovereigns  on  a  desk, 
out  of  which  he  directed  the  attorney  to  take  the  principal  and 
interest,  this  wAs  held  a  good  tender  of  the  108/.  (d).  But  a 
tender  by  a  debtor  of  a  larger  sum  than  the  amount  due,  by  a 
bank  note,  &c.,  for  such  larger  sum,  and  out  of  which  he  requiret 
change,  is  not  a  good  tender  of  the  smaller  sum ;  for  the  creditor 
may  be  physically  unable  to  take  what  is  due,  and  return  the  dif- 
ference (e).  But  if  in  such  case  the  creditor  do  not  object  to  tbe 
tender  on  that  account,  but  merely  demand  a  larger  sum,  tbe 
tender  appears  to  be  good  (/). 


i 


(y)  Bro.  Tend.  pL  39;  Bac.  Ab. 
Tender,  (B).  Qu. 
2)  Latch's  R.  70. 

>)  Battett  V.  Prior  of  St,  John  qf 
Jerusalem  in  England,  M.  2  H.  6,  fo. 
4,  pi.  1 ;  per  Martin,  J.,  Fitz.  Ab.  1  R. 
3,  Verdict,  pi.  13 ;  20  Vin.  Ab.  182, 
pi.  2. 

8)  Wade's  case,  5  Rep.  1 15  ;  Astley 
eynolds,  2  Stra.  916 ;  Douglas  v. 
Patrick,  3  T.  R.  683 ;  Bewmsv.  Rees, 
5  M.  &  W.  306 ;  7  Dowl.  510. 


(e)  Dean  ▼.  James,  4  B.  &  Ad.  546 ; 
1  Nev.  &  Man.  393. 

(d)  Beoans  v.  Rea, 5  M.& W.a06: 
7  Dowl.  510. 

(e)  Betterbee  v.  Davis,  3  Camp.  70; 
Ro6ifiiOfi  V.  CooA:,  6  Taunt  336;  see 
Dean  v.  James,  4  B.  &  Ad.  548,  jmt 
Taunton,  J. ;  Blow  ▼.  Russell,  1 C.  ft 
P.  365. 

(f)  Black  V.  SmUh,  Peake's  R.  88, 
89 :  Saunders  v.  Graham,  Cow's  R. 
12  J. 
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Where  a  party  has  separate  demands  for  unequal  suras,  against 
several  persons,  an  offer  of  one  sum  for  the  debts  of  all,  not  dis- 
tinguishing the  claims  against  each,  is  not  a  valid  tender ;  and 
will  not  support  a  plea  by  one  of  the  debtors  that  his  debt  was 
tendered  (g). 

If  the  condition  of  a  bond  be  that  the  obligor  shall,  at  a  day 
and  place  certain,  "  pay  20L  or  deliver  ten  kine,  at  the  then  choice 
of  the  obligee"  a  tender  must,  it  is  said,  be  made  both  of  the 
money  and  the  kine  (A). 

5.  When  made. — ^A  tender  cannot  be  effectually  made  after  the 
day  fixed  for  payment ;  and  therefore  a  plea  by  the  acceptor  of  a 
bill,  that  after  the  bill  became  due  he  tendered  the  amount  due, 
is  bad  (t).  It  cannot  be  made  after  the  actual  commencement  of 
an  action  for  the  recovery  of  the  debt,  that  is,  after  the  issuing 
of  the  writ  (/)• 

But  a  tender  is  good  if  made  before  the  writ  was  issued ;  al- 
though before  the  tender  the  creditor  had  employed  an  attorney 
to  sue  the  debtor,  and  the  attorney  had  written  a  letter  to  the 
debtor  demanding  payment,  and  had  applied  for  the  writ  (A).  And 
a  tender  made  before  the  actual  suing  out  of  the  process,  cannot 
be  defeated  by  relation  back  to  the  teste  of  the  writ,  but  the  day 
it  actually  issued  must  be  regarded  (l).  And  it  is  now  settled 
that  a  tender  cannot  be  defeated  by  the  creditor  issuing  a  writ  at 
a  subsequent  hour  of  the  same  day  (m). 

6.  Of  the  Mode  of  making  a  Tender, — The  money  must  be 
actually  produced,  or  the  debtor  being  prepared  and  offering  to 
produce  it,  the  production  must  be  expressly  dispensed  with  by 
the  creditor,  to  render  a  tender  complete  and  valid.  The  mere 
refusal  to  take  money  is  not  a  sufficient  waiver  of  the  necessity 
of  showing  and  actually  offering  it  to  the  creditor;  for  though  he 
might  refuse  the  money  at  first,  yet  the  production  of  it  might 
induce  him  to  receive  it.  To  supersede  the  production  of  an 
actual  offer  of  the  money  the  creditor  must  expressly  say,  on  be- 

(g)  Strang  v.  Harvey,  3  Biog.  304;     tions  ;  1  &  8  Vic.  c.  110,  s.  2. 
1 9  Moore,  72,  S.  C.  (k)  Brim  v.  Calverh,  8  T.  R.  629 ; 

[h)  Fordley*8  case,  1  Leon.  68.  Moffat  yTPanoni,  5  l^unt.  307. 
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0  PooU  y.  Tumbridge,  3  M.  &  W.  (7)  Smith  ▼.  Kev,  Stnu  638 ;  Wynne 

233 ;  Hume  v.  Peploe,  8  East,  168.  v.    Wynne,  1  Wils.  39 ;    Bac.  Abr. 

0)  Bro-  Tend.  pi.  9;  Bac.  Abr.  Tender,  (D). 

Tender,  (D).  The  writ  of  summons  is  (m)  Kirton  v.  Braitkwaite,  1  M.  & 

the  commencement  of  all  personal  ac-  W.  310. 
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ing  told  that  the  debtor  had  the  money  ready,  that  he  need  not 
produce  it,  or  use  equivalent  expressions. 

The  defendant  said  to  the  plaintiff,  ^*  I  have  eight  guineas  in 
my  pocket,  which  I  have  brought  for  the  purpose  of  sadafyiog 
your  demand."  The  plaintiff  told  him  that  he  need  not  give 
himself  the  trouble  of  ofifering  it,  for  he  would  not  take  it,  as  the 
matter  then  was  in  the  hands  of  his  attorney.  The  court  held 
that  the  tender  was  good  (n). 

A  person  who  made  a  tender  had  two  bank  notes  twisted  up  in 
his  hand,  inclosing  sovereigns  and  silver,  making  the  predse  sum 
intended  to  be  paid.  He  told  the  creditor  what  it  consisted  of, 
but  did  not  open  it  before  him.  Per  Best,  C.  J.,  'M  am  of 
opinion  this  is  a  sufficient  tender.  If  the  witness  had  not  men- 
tioned the  amount,  I  think  it  would  not  have  done  (o).*'  Audit 
seems  that  if  the  debtor  express  his  willingness  to  pay  a  certun 
sum,  and  state  he  bais  it  in  the  house,  and  ofier  to  go  up  sUiis 
and  fetch  it,  but  is  prevented  by  the  creditor  stating  that  the 
debtor  need  not  trouble  himself  for  it  could  not  be  taken,  a  ten- 
der may  be  effectually  pleaded  (p). 

The  dispensation  with  the  production  of  the  money  most  be 
express.  Where  the  producticm  was  prevented  by  the  creditor 
leaving  the  room  after  the  debtor  had  offered  to  pay  the  moneyi 
and  whilst  he  was  in  the  act  of  taking  it  from  his  pocket,  Lord 
Tenterden,  C.  J.,  thought  there  was  not  a  sufficient  tender  (f). 

To  establish  a  tender,  the  defendant  proved  that  he  and  a 
friend  went  to  the  plaintiff's  attorney,  and  sud  that  he  had  cone 
to  settle  the  plaintiff's  account;  that  he  produced  a  paper  con- 
taining a  statement  of  the  account,  in  which  he  made  the  balance 
51.,  which  he  said  he  was  ready  to  pay,  but  produced  no  money 
or  notes ;  and  that  the  plaintiiTs  attorney  said  he  could  not  take 
that  sum,  as  his  client's  demand  was  above  SL  Lord  Kem/o^ 
held  that  the  tender  was  not  sufficient  (r). 

The  defendant  left  with  his  clerk  10/.  for  the  plaintiff.  The 
plaintiff  called  and  demanded  16/.     The  clerk  told  the  plaindff 

(n)    Douglas  ▼.  Patrkkf  3  T.  R.  that  '<  it  would  oot  do  if  a  man  sud  I 

683 ;  Reed  v.  GoUringt  2  M.  &  Sel.  have  got  the  money,  but  most  go  a 

86 ;  and  see  Fiach  v.  Brookf  1  Bing.  mile  to  fetch  it'' 

N.  C.  253;  1  Scott,  70,  S.  C.  (o)  Leatkerdak  ▼.  SwetfUmy  3^* 

(o)  Alexander  v.  Brown,  1  C.  &  P.  &  P.  342. 

288.  (r)  DkkeHMon  7.  Skee,  4  Esp.  68; 

(p)  Harding  y.  Davies,  1  C.  &  P.  see  Bac  Ab.  Tender,  (B 1). 
71  f  coram  Best,  C.  J.,  who  observed 
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that  the  defendant  was  from  home,  and  had  left  10/.  with  him  to 
give  the  plaintiflF  when  he  called.  The  plaintiff  said  he  would 
not  receive  the  10/.,  n^r  any  thing  less  than  his  whole  demand. 
The  clerk  did  not  offer  the  102. ;  and  the  court,  on  that  ground, 
held  that  there  was  no  legal  tender  {s). 

The  defendant  ordered  A.  to  pay  the  plaintiff  Kl.  IZs.  The 
latter  demanded  8Z.,  on  which  A.  said  that  he  was  only  ordered 
to  pay  the  former  sum,  which  was  in  JB.'s  hands.  B.  put  his 
hand  in  his  pocket  to  take  out  the  money,  but  did  not  do  so  by 
A.*6  desire.  At  the  trial  B.  could  not  say  whether  he  had  sui&- 
cient  money  about  him  on  the  above  occasion  to  pay  the  7/.  12s. , 
but  swore  that  he  had  it  in  his  house,  at  the  door  of  which 
he  was  standing  at  the  time.  The  court  held  that  this  was 
not  a  valid  tender,  as  the  money  should  have  been  actually  pro- 
duced (0* 

A,  having  goods  at  a  pawnbroker's,  delivered  the  duplicate  to 
B,  to  take  them  out  of  pledge.  J5.  took  them  out  accordingly, 
and  paid  the  amount  due  on  them.  On  A.  sending  to  B»  for  the 
goods,  and  stating  that  B,  might  have  the  money  if  he  would 
deliver  them  up,  B.  said  he  had  not  got  them,  and  refused  to  tell 
who  had  them.  The  court  held,  in  trover  by  A.  against  B.j  that 
the  latter  was  not  entitled  to  a  tender  of  the  money  he  had  ad- 
vanced, because  A.,  even  if  he  had  made  a  tender,  would  not 
have  had  the  goods  delivered  to  him  (u). 

A  tender  to  be  good  must  not  be  clogged  by  any  condition  (or). 
The  debtor  should  tender  the  amount  he  considers  to  be  due, 
leaving  it  open  to  the  plaintiff  to  recover  more  by  action  should 
he  be  entitled  to  do  so.  Therefore  if  a  debtor,  on  tendering  a 
sum  of  money,  insist  upon  having  a  stamped  receipt  for  the 
money  as  a  condition  for  his  paying  it,  the  tender  is  invalid ;  the 
proper  course  is  in  such  case  to  pay  the  money  and  then  demand 


(s)  Thomas  ▼.  EvanSj  10  East,  101. 

\t)  Kraus  v.  Arnold,  7  Moore,  59. 

(u)  Jonet  V.  Cliff,  1  C.  &  M.  540. 

(x)  Evans  V.  Jmkiru,  4  Camp.  156; 
Strong  V.  Harvey,  3  Bing.  304;  11 
Moore,  72;  Mitchell  v.  King,  6  C.  & 
P.  237.  Mr.  Starkie,  in  the  2d  toI. 
of  his  valuable  Treatise  on  Evidence 
(2d  ed.  779),  refers  to  the  case  at  Sim- 
mons V.  Wilmot  and  others,  3  Esp.  R. 
9  ] ,  as  an  authoriw  to  show  that  *^  where 
the  defendant  ofiered  to  pay  the  money 


as  a  boon,  but  accompanied  the  otkf 
with  a  protestation  against  the  right 
of  the  party  to  receive  it,  the  tender 
was  held  to  be  insufficient**  Sed  gu. 
The  case  does  not  appear  to  be  a  satis- 
factory authority  to  the  above  effect. 
See  also  Jennines  v.  Major,  8  C.  &  P. 
61 ;  and  per  Maule,  B.  in  Bevans  v. 
Rees,  5  M.  fr  W.  309,  as  to  the  de- 
scription of  condition  which  avoids  a 
tenaer. 


800 


DEFENCES — TENDER. 


a  receipt^  the  refusal  to  give  which  subjects  the  creditor  to  a 
penalty  (y).  But  where  a  debtor  made  a  tender  to  his  creditor  by 
sending  him  a  check  contained  in  a  letter  requesting  a  receipt  in 
return,  this  was  held  not  to  make  the  tender  conditional^  Cok- 
ridge,  J.  observing,  "  The  defendant  put  the  check  entirely  out 
of  his  power  by  sending  it  in  a  letter,  and  he  merely  requests  the 
plaintiff  to  send  him  a  receipt,  which  was  not  a  condition  (is). 

So  a  tender  of  a  sum  of  money  as  "  all  that  is  due  (a),"  or  "as 
a  settlement  of  the  account/'  would  be  bad ;  if  in  the  latter  in- 
stance from  the  expression  settlement  the  sum  tendered  was  to  be 
taken  as]a  compromise  of  the  plaintiff's  claim  and  not  merely  in  pay- 
ment (J).  And  a  tender  of  money  '*  as  the  balance  due"  is  not  suffi- 
cient (c).  It  is  however  a  question  of  fact  for  tlie  consideration 
of  the  jury,  and  not  of  law  for  the  Court,  whether  a  tender  is  con- 
ditional or  not(cf).  A  tender  is  not  vitiated  by  the  debtor's  saying 
at  the  time  of  making  it,  that  it  was  all  he  considered  due  {e). 

A  tender  should  not  be  made  in  such  terms  that  the  creditor 
by  accepting  the  sum  tendered  will  make  any  admission  against 
himself,  or  compromise  his  right  to  recover  a  larger  sum.  There- 
fore if  a  person  on  tendering  a  sum  of  money  say,  "  I  tender  you 
21 Z.  in  payment  of  the  half-year's  rent  due  at  Lady-day  last;" 
this  makes  the  tender  bad,  because  by  accepting  the  money  the 
other  party  would  admit  that  the  sum  was  the  amount  of  half  a 
year's  rent  (/). 

If  the  creditor  refuses  to  receive  the  sum  tendered,  unless  the 
debtor  will  comply  with  a  condition  imposed  by  the  former,  this 
will  not  affect  the  validity  of  the  tender  {g\ 

The  common  law  requires  that  a  tender  be  made  in  the  cur- 
rent coin  of  the  realm  (A),  or  foreign  money  legally  made  current 
by  proclamation  (t). 


(y)  CoU  V.  Blake,  Peake's  R.  180 ; 
Leung  V,  Meader,  1 C.  &  P.  257 ;  see 
3  Stark.  £v.  Snd  ed.  779,  note ;  Smith 
V.  Goodwin,  1  N.  &  M.  373,  per  cu- 
riam, 

(x)  Jones  y.  Arthtir,  8  Dowl.  442. 

(a)  StUton  V.  Hawkins,  8  C.  &  P. 
859. 

(6)  Eckstein  v.  Ranalds,  7  Ad.  8c 
£.  80 ;  2  Nev.  &  Per.  256 ;  Mitchell 
V.  King,  6  C.  &  P.  237 ;  Gordon  v. 
Cox,  7  C.  &  P.  172. 

(c)  Evans  ▼.  Judkins,^  Camp.  156. 

{d)  Eckstein  v.  R^nolds,  2  N.  &  P. 
256 ;  7  Ad.  &  £.  80. 


(e)  Robinson  v.  Ferreday,  8  C&P- 
752. 

(/)  Hastings  {Marquis)  v.  Tl*^ 
fcy,  8  C.  &  P.  573. 

U)  Bevansy.  Rees,  5  M.  &  W.  S06; 
7  ifowl.  P.  C.  500 ;  ante,  796. 

(A)  A  tender  of  more  than  40*.^" 
silver  is  not  good  ;  see  56  G.  3,  c  Wi 
s.  1 1.  It  would  be  good,  if  not  ob- 
ject^ to  on  that  account;  seeir^ 
Sembkj  a  tender  in  copper  is  not  sw' 
ficient;  1  Bla. Com.  277.  „., 

(i)  Bac.  Ab.,  rem/cr,(B2);  f«** 
case,  5  Rep.  114;  case  of  mixed  mo- 
neysi  Davys,  18. 
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By  the  3  &  4  Will.  IV.  c.  98,  s.  6,  "  a  tender  of  a  note  or  notes 
of  the  Governor  and  Company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  to  bearer  on  demand,  shall  be  a  legal 
tender  to  the  amount  expressed  in  such  note  or  notes,  and  shall 
be  taken  to  be  valid  as  a  tender  to  such  amount  for  all  sums 
above  five  pounds^  on  all  occasions  on  which  any  tender  of  money 
may  be  legally  made,  so  long  as  the  Bank  of  England  shall  con- 
tinue to  pay  on  demand  their  said  notes  in  legal  coin :  provided 
always,  that  no  such  note  or  notes  shall  be  deemed  a  legal  tender 
of  payment  by  the  Governor  and  Company  of  the  Bank  of  Eng- 
landj  or  any  branch  bank  of  the  said  Governor  and  Company ; 
but  the  said  Governor  and  Company  are  not  to  become  liable  or 
be  required  to  pay  and  satisfy,  at  any  branch  bank  of  the  said 
Governor  and  Company,  any  note  or  notes  of  the  said  Governor 
and  Company  not  made  specially  payable  at  such  branch  bank  ; 
but  the  said  Governor  and  Company  shall  be  liable  to  pay  and 
satisfy  at  the  Bank  of  England  in  London  all  notes  of  the  said 
Governor  and  Company,  or  of  any  branch  thereof." 

Even  at  common  law,  a  tender  in  Bank  of  England  notes  (/) ; 
or  in  provincial  or  country  bankers'  notes  (m) ;  or  of  a  draft  or 
check  on  a  banker  {n) ;  is  valid,  if  the  creditor  do  not,  at  the  time, 
object  to  receive  such  notes  or  check  as  a  payment  on  account 
of  their  quality y  and  object  to  the  quantum  only. 

7.  Of  a  prior  or  subsequent  Demand  to  defeat  a  Tender. — The 
debtor  must  have  been  always  ready  to  pay  the  money  (o).  If, 
therefore,  before  or  after  the  tender,  the  creditor  has  demanded 
of  him  payment  of  the  debt,  which  has  been  refused,  and  such 
demand  and  refusal  be  specially  replied,  the  tender  will  be  un- 
availing (jo).  By  such  replication,  however,  the  plaintiff  admits 
that  the  tender  stated  in  the  plea  was,  in  fact,  made :  and  it  will 
be  incumbent  on  him,  if  he  reply  a  subsequent  demand  and  refusal, 
to  prove  that  he  demanded  the  precise  sum  stated  to  have  been 
before  tendered  to  and  refused  by  him ;  for,  if  he  demand  any 
other  sum  than  that  tendered,  the  tender  of  such  sum  is  not 


(/)  Grighy  V.  Oakes,   2  B.  &  Pul.  3,  K.  B.,  cor,  Buller,  J. 

526;   Wright  v.  Recd^  3  T.  R.  554;  (o)  See  form  of  Plea,  post,  803. 

Eq.  Cas.  Abr.  319.  {p)  1  Saund.  33  6,  note  (2)  ;   Bui. 

{m)  PolgUissv.  Oliver,  ^C,8[  J,  ^5,  N.  P.  156.     For  they  thereby  show 

(n)  Jones  v.  Arthur,  8  Dowl.  442  ;  that  defendant  was  not  always  ready 

Tidd,  9tli  ed.  187,  note  (w),  cites  IVil-  to  pay;  Poole  v.  Tumbridge,  2  M.  & 

bt/  V.  Warren,  Sit.  Mid.  M.  T.  28  G.  W.  223. 
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thereby  invalidated  (</).  In  an  action  on  a  bill  of  exchange  for 
10/.  4^.,  accepted  by  the  defendant,  the  defendant  pleaded  a 
tender  of  41  7  s.  Grf.  The  plaintiff  replied  a  prior  demand  of  that 
sum.  The  only  proof  of  a  demand  was,  that  the  bill  was  pre- 
sented for  payment  when  due,  and  was  dishonoured.  The  de- 
fendant had  paid  the  balance  on  a  subsequent  day.  The  court 
held,  that  the  proof  did  not  support  the  issue,  as  the  phdntiff 
proved  no  demand  of  the  precise  sum  tendered  (r). 

And  a  demand  and  refusal  to  defeat  a  tender,  must  be  made 
by  some  person  who  has  authority  to  receive  the  money  for  the 
creditor,  and  give  die  debtor  a  discharge.  Therefore,  a  demand 
by  the  clerk  of  the  plaintiff's  attorney  is  not  sufficient ;  although 
it  appears  that  the  attorney  himself  might  effectually  require  pay- 
ment («). 

A  subsequent  application  to,  and  refusal  by,  one  of  two  joint 
debtors,  is  sufficient  (0« 

It  seems,  that  after  a  tender  has  been  made,  the  creditor  can- 
not defeat  its  eflect  by  a  subsequent  application  for  the  money 
by  letter ;  a  personal  demand  on  the  debtor  should  be  made,  to 
give  him,  at  the  time  of  the  demand,  an  opportunity  of  paying 
the  debt  («).  At  all  events,  if  the  demand  were  made  at  the 
debtor's  residence  during  his  absence,  it  would  be  necessary  to 
defer  issuing  the  writ  until  the  debtor  had  reasonable  time  and 
opportunity  to  pay  the  money  (v). 

8.  Of  the  Pleadings,  ^c.  on  a  Tender  (a;). — A  defendant  can- 
not plead  the  general  issue,  or  any  other  plea,  to  the  whole  de- 
claration, and  a  tender  as  to  part.  No  other  plea  than  that  of 
the  tender,  can  be  pleaded  to  the  sum  alleged  to  have  been 
offered  (y).  There  would  be  a  gross  incongruity,  if  the  rule  were 
otherwise ;  for,  upon  a  plea  of  tender,  the  defendant  expreasly 


(q)  Coore  v.  Callaway ,  1  Esp.  115, 
116;  Spybej/ y.  Hide,  1  Camp.  181; 
see  Fabian  v.  Winston,  Cro.  £iiz.  209. 

(r)  Rivers  v.  Griffith,  5  B.  &  Aid. 
630 ;  and  FooU  v.  Tumbridee,  2  M. 
&  W.  223.  See  Hwne  v.  Peploe,  8 
East,  1 68. 

(s)  Coore  y.  Callawai/,  1  Esp.  115, 
116;  Goodland  v.  Blewith,  1  Campb. 
478,  note. 

(0  Fcirse  v.  Boxvks,  1  Stark.  N.  P. 
11.  323. 

(m)  Edivards  v.  Ycaies,  Ily.  &  M. 
360,  cor,  Abbott,  C.  J. ;  sed  vide  Hay- 
ward  y.  Hague,  4  Esp.  R.  93,  cor.  Law- 


rence, J. 

(v)  Gibbs  V.  Stead,  8  B.  fr  C.  528; 
2  Man.  &  R.  54?,  S.  C. 

(a)  See  Plea,  3  Chitty  on  PI.  6* 
ed.  785 ;  replication  thereto,  id,  1076, 
1077. 

(y)  Dowgall  v.  Bowman,  3  WiU. 
145 ;  2  Bla.  R.  723,  S.  C.;Mackilaa 
V.  Howard,  4  T.  R.  194;  1  Saand. 
33  c,  note.  Never  indebted  "  as  to  all 
but  a  certain  sum,"  and  a  tender  of  that 
sum  may  be  pleaded  without  a  rule  to 
plead  several  matters ;  Archery.  Gar- 
rard,  3  M.  «5  W.  63;  6  Dowl.  132, 
S.C. 
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admits  the  sum  tendered  to  be  due,  and  brings  it  into  court  to  be 
paid  to  the  plaintiff.  Payment  may  be  pleaded  to  part  of  the 
plaintifPs  claim,  and  a  tender  as  to  the  residue,  and  this  without 
showing  that  the  payment  was  made  before  the  tender,  or  any 
other  reason  for  tendering  a  portion  only  of  the  demand  (z). 

The  plea  must  aver  that  the  defendant  is  and  always  has  been 
ready  to  pay,  (t(mts  temp  prist,)  from  the  time  the  money  was 
payable.  It  is  not  sufficient  to  show  only  a  tender  upon  a  certain 
day,  and  a  subsequent  readiness  to  pay  the  money  (a).  And 
therefore  it  is  a  bad  plea  by  the  acceptor  of  a  bill,  that  after  the 
bill  became  due  be  tendered  the  amount  (ft).  And  the  plea  is  bad, 
upon  general  demurrer,  if  an  actual  tender  of  the  money  be  not 
also  stated,  although  the  plea  contain  a  profert  in  curia  (c). 

The  sum  stated  in  the  plea  to  have  been  tendered  is  material 
and  traversable ;  and  care  should  therefore  be  taken  that  the 
exact  sum  offered  be  set  forth  therein  {d  )• 

It  should  be  pleaded,  that  the  tender  was  made  "  before  the 
commencement  of  the  suit"  In  all  the  courts  the  writ  of  sum- 
mons is  now  the  commencement  of  the  action. 

If  the  defendant  intend  to  deny  altogether  the  contract  and 
facts  stated  in  any  particular  count,  the  general  issue  only  should 
be  pleaded  thereto,  and  the  plea  of  tender  should  not  relate  to 
such  count  (e).  And  it  was  held  (before  the  rules  on  pleading 
of  Hilary  Term,  1831,  abolished  the  common  rule  to  pay  money 
into  court),  that  in  such  case  the  money  should  not  be  paid  into 
court  upon  the  w/tole  declaration,  upon  a  rule  to  pay  money  into 
court  in  the  common  form;  because  such  payment,  although  the 
plea  of  tender  was  applied  to  part  only  of  the  declaration,  admitted 
a  special  contract  laid  in  another  portion  thereof  (/). 

The  plea  should  be  signed  by  counsel,  or  in  the  Common  Pleas 
by  a  Serjeant.  The  plaintiff  may  sign  judgment  on  the  plea  of 
tender,  and  to  the  extent  to  which  it  applies,  if  the  sum  alleged 
to  have  been  tendered  be  not  paid  into  court.  But  he  cannot 
sign  judgment  generally  as  for  want  of  a  plea,  if  there  be  a  plea  to 

(z)  Jones  V.  Owen,  5  Ad.  &  E,  222 ;  3  Bing.  N.  C.  408. 

6N.  &M.620,  S.C.  (c)  Cox    v.  Brain,  3   Taunt.  95; 

(a)  Giles  V.  Hart,  Salk.  622  ;  Hume  Jewell  v.  Wyatt,  2  Jurist,  442. 

V.  Peploe,  8  East,  168,  supra*  (/)  Bulwer  v.  Home,  4  B.  &  Ad. 

(6)  Poole  V.  Tumbridge,  2  M.&  W.  132 ;  1  N.  &  M.  117,  S.  C.  The  same 

223;  ante,  728.  principle  would  ^ppXy  in  pleading  ptky- 

(c)  French  v.    Watson,  2  Wils.  74.  ment  into  court,  under  the  17th  rule 

(d)  Marks  v.  Lahee,  4  Scott,  187 ;  on  pleading. 
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the  residue  of  the  declaration  (g).     This  is  now  considered  a  fair 
issuable  plea  in  bar  (A). 

In  debt,  the  defendant,  in  pleading  a  tender,  ought  to  conclude 
his  plea,  by  praying  judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  action  to  recover  any  damages  against  him  ;  but  in 
assumpsit  the  prayer  of  judgment  is,  if  the  plaintiff  ought  to  re- 
cover any  more  or  greater  damages  than  the  sum  tendered  (t). 

In  his  replication,  the  plaintiff  either  denies  the  tender,  and 
under  such  traverse  may  contest  its  formality ;  or  he  admits  the 
tender,  and  proceeds  under  the  general  issue  for  a  larger  sum; 
or  the  replication  may  set  up  a  prior  or  subsequent  demand  and 
refusal  of  the  money  (k). 

The  plaintiff  may  take  out  of  court  the  money  brought  therein 
on  the  plea  of  tender,  although  he  reply  denying  the  tender  (/). 
But  if  the  plaintiff  permit  the  money  to  remain  in  court,  and  a 
verdict  pass  for  the  defendant,  the  court  will  retain  it  to  secure 
the  defendant's  costs  (m). 

Where  the  defendant  pleads  no7i  assumpsit  as  to  all  but  a  par- 
ticular sum,  and  as  to  that  sum  a  tender ;  and,  upon  the  trial, 
the  fact  of  the  tender  is  found  for  him^  but  that  the  sum  tendered 
was  not  sufficient,  by  which  the  plaintiff  has  a  verdict  on  tlie 
general  issue,  and  judgment  for  his  damages  and  costs ;  the  de- 
fendant was  not  formerly  allowed  any  costs  on  the  issue  on  the 
plea  of  tender  («).  If  the  issue  on  the  plea  of  tender  be  found 
for  the  plaintiff,  and  on  non  assumpsit  for  the  defendant,  the 
plaintiff  is,  it  seems,  entitled  to  the  general  costs  of  the  cause  (<)); 
the  defendant  being  entitled  to  the  costs  of  the  issue  found  for 
him. 


(g)  Chapman  V,  HickSf  2  C,  M.  & 
R.  633;  2  Dowl.  P.  C.  641 ;  Fether 
V.  Shellon,  1  Stra.  638. 

(h)  1  Saund.  33,  note  (2) ;  KUtokk 
▼.  Matdmatif  1  Burr.  59. 

(/)  Giles  V.  Harf,  2Salk.622,  623; 
1  Lord  llaym.  254,  S.  C;  Shelley  v. 
Wrighi,  VVilles,  13 ;  1  Saund.  33  b, 
note;  Bac.  Ab.,  Tatder{ll  1.).  Where 
to  a  declaration  in  debt^  defendant 
])lcadcd  us  to  15/.  **  that  the  plain- 
tifl*  ought  not  to  maintain  his  action 
thereof  against  him  to  recover  any 
damages  by  reason  of  the  non-pay- 
ment of  the  said  sum  of  15/.,  because 


he  tendered  that  sum."  This  was 
held  sufficient ;  Willis  v.  Prvdkt,  1 
Dowl.  460. 

(k)  See  ante,  801 ;  and  per  Parke, 
B.,  Poole  V.  I'umbrulge,  2  M.  &  « 
223 ;  Form,  &c.,  3  ChiUy,  PI.  6^  ^^ 
1076,  1077. 

(/)  Le  Grew  v.  Cooke,  1  a  &  P- 
332  ;  see  Bac.  Ab.  Tender,  1. 

(w)  1  Saund.  33  b,  note  (2). 

(n)  Per  Lord  EUenborough,  C.Ji 
Postan  V.  Stanway,  5  East,  U.  268. 
But  now  a  defendant  is  entitled  to  iw 
costs  of  an  issue  found  for  him. 

(o)  Hibbert  v.  Fox,  5  Taunt.  i60. 
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The  court  of  conscience  acts  do  not  in  general  apply  to  cases 
in  which  the  plaintiff  recovers  less  than  the  limited  amount,  if 
the  debt  were  originally  beyond  it,  and  were  reduced  by  means 
of  a  tender  ( p). 


IX.  The  Statute  of  Limitations. 


1.  In  general: — 

Of  the  Enactments  of  the  Sta- 
tutes, and  to  what  Demands 
they  applif ;  and  of  the  Ex- 
ceptions therein, 

2.  From  what  period  the  Limitation  is 

to  be  dated, 

3.  Of  the  Uevival  of  the  Demand  Itjf 

a  New  Admission^  4'r* 
1.   In  general. 


2.  Of  the  Form  and  Nature  of 
tliefresk  Acknowledgment 
or  Promise. 
.3.  By  whom  it  may  he  made, 
4.  To  whom  it  may  be  made, 

4.  Of  issuing  a  Writ  to  save  the  St  a- 

tute. 

5.  Of  the  Pleadings  as  they  relate  to 

the  Statutes  and  the  Evidence  in 
support  thereof. 


1.  In  general — The  Enactments  of  the  Statutes^  and  to  what 

Demands  they  apply. 

The  reasons  upon  which  the  limiting  the  time  for  commencing 
an  action  at  law  are  founded,  are  well  stated  by  Pothier  {q). 

"The  prescription  is  founded,  1st,  upon  a  presumption  of  a 
payment,  or  release  arising  from  a  length  of  time ;  as  it  is  not 
common  for  a  creditor  to  wait  so  long,  without  enforcing  payment 
of  what  is  due ;  and  as  presumptions  are  founded  upon  the  ordi- 
nary course  of  things,  ex  eo  quod  plerumque  jit,  Cujas  in  par  at, 
ad  tit.  de  prob, ;  the  laws  have  formed  the  presumption,  that  the 
debt  was  acquitted  or  released.     Besides,  a  debtor  ought  not  to 


(p)  Heawatdv,  Hopkins,  2  Dougl. 
448;  Waistell  v.  Atkinson,  3  Bing. 
289;  11  Moo.  14 ;  Jordan  v.  Strong,  5 
M.  &  Selw.  196;  Tidd,  9ih  ed.  958, 
959;  Jenkimon  v.  Morelon,  1  M.  & 
W.  300 ;  aliter,  wliere  reduced  by  sta- 
tute of  limitations;  Bailey  v.  Chitty, 
2  M.  &  W.  28;  Moreau  v.  Hicks,^2 
Ad.  &  E.  782;  4  Nev.  &  Man.  565. 

{q)  On  Conlr.  pt.  3,  c.  8,  art  2,  by 
Evans,  vol.  i.  451.  "The  statute  of 
limitations,  on  wliicli  the  security  of 
all  men  depends,  is  to  be  favoured,*' 
per  cur..  Green  v.  Rivet t,  2  Salk.  422. 
'*  The  statute  ought  to  receive  a  liberal 
construction,"  per  Dallas,  J.,  Kelling 


Y,  Shaw,  1  Moore,  345.  "  Tlie  statute 
of  limitations  was  intended  for  the  re- 
lief and  quiet  of  defendants,  and  to 
prevent  persons  from  being  harassed 
at  a  distant  period  of  time  aAer  the 
committing  of  the  injury  complained 
of,"  per  Abbott,  C.  J.,  Battley  v. 
Faulkner,  3  B.  &  Al.  292.  "One  of 
the  objects  of  the  statute  of  limita- 
tions was,  that  the  action  should  be 
brought  to  trial  at  a  period  of  time 
when  tlie  defendant  could  be  prepared 
with  his  witnesses  to  meet  the  charge, 
which  would  not  be  the  case  if  the 
action  might  be  postponed  to  an  inde- 
finite period,*' /)er  Bayley,  J.,  id,  293. 
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be  obliged  to  take  care  for  ever  of  the  acquittances,  which  prove 
a  demand  to  be  satisfied ;  and  it  is  proper  to  limit  a  time  beyond 
which  he  shall  not  be  under  the  necessity  of  producing  them. 
2ndly,  It  is  also  established  as  a  punishment  for  the  negligence 
of  the  creditor.  The  law  having  allowed  him  a  time  to  institute 
his  action,  the  claim  ought  not  to  be  received  when  he  had  suf- 
fered that  time  to  elapse." 

At  common  law,  the  lapse  of  time  cannot  be  opposed  as  a  bar 
to  the  remedy ;  the  limitation  is  entirely  prescribed  by  statute. 
But  even  at  common  law  great  delay  in  instituting  proceedings 
may,  unless  explained,  furnish  the  jury  with  a  ground  for  pre- 
suming that  the  claim  has  been  satisfied  (r). 

The  statute  of  limitations  does  not  discharge  or  exttngmk  the 
debt,  it  only  bars  the  remedy  by  action ;  so  that  a  lien  in  respect 
of  the  debt  is  not  destroyed,  though  the  remedy  by  writ  to  re- 
cover the  debt  be  gone  {$).  Nor  will  the  court  interfere  to  set 
the  proceedings  in  an  action  aside,  or  discharge  a  defendant,  who 
has  been  arrested,  out  of  custody,  though  the  particulars  of  d^ 
mand  show  that  the  debt  sought  to  be  recovered  is  more  than  six 
years  old  (^).  Upon  the  same  ground,  the  demand  may  be  re- 
vived by  the  debtor's  acknowledgment  of  its  existence,  without 
any  new  consideration.  And  it  has  been  held  in  equity,  that  the 
statute  does  not  run  against  a  creditor  of  a  bankrupt  after  a  fiat 
has  been  issued ;  although  the  six  years  elapsed  (after  the  issuing 
of  the  fiat)  before  the  creditor  applied  to  prove  (ti).  But  if  the 
statute  has  attached  upon  the  demand  at  the  time  the  fiat  issued, 
the  creditor  cannot,  in  respect  of  such  debt,  be  a  petitioning  cre- 
ditor {x)y  or  prove  against  the  estate  {y). 

The  statute  21  Jac.  I.  c.  16,  s.  3(2r),  enacts,  ''  that  all  actions 


(r)  See  antCy  581.  Ves.  468,  S.  C. 

(<)  See  Spean  v.  Hartley,  3  Esp.  R.  (x)  The  act  3  &  4  Will.  4,  c  % 

81;    Higgins  v.  Scott ,  2  B.  &  Ad.  limits  actions  aod  suits  relating  to rtW 

413.    See  however  3  &  4  Will.  4,  c.  property ,  and  charges  thereon  byway 

27,  s.  40.    See  as  to  law  in  France,  of  annaity.     The  3  &  4  Will.  4,  c. 

Uuber  V.  Steiner,  2  Scott,  304;  ante,  7\,  shortens  the  iimeo( prescriptions 

94.  cerUtn  cases.    The  2  &  3  Will.  4,  c. 

(t)  Potter  V.   Macdonell,  3  Dowl,  100,   shortens  tlie  time  required  in 

583  ;  1  Ilarr.  &  Wol.  189.  claims  of  modus  decimandi,  or  eiemp- 

(u)  Ex  parte  Ross,  re  Coles,  2  Gl.  tion  from  or  discharge  of  tithes.    Tbe 

&  J.  46.  statute  of  James  is  still  the  act  which 

(jr)  Emery  v.  MuckUno^  C.  P.  Ilil.  regulates  the  limitation  as  toperwW 

T.  1834,  MS.;  1  Deacon,  Bank.  Law,  actions.   Lord  Tenterden's  act,  9 Ow 

98;  Kden,  2nd  ed.  4.5,  46.  4,  c.  14,  post^  819,  merely  relate  to 

{y)  Erjmrlc  Dvwdrin/y  15  Ves.  498;  subsequent  admissions  within  six  years 

Ed'  parte   lioffry,    2   Koso,  215;    19  before  action. 
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of  account,  and  upon  the  case  (a),  (other  than  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  mer- 
chanty  their  factor  or  servants^)  and  all  actions  of  debt  grounded 
upon  any  lending  or  contract,  without  specialty ^  and  all  actions  of 
debt  for  arrearages  of  rent,  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  action  or  suity  and  not 
afttrr 

The  statute  of  James  applies  to  all  actions  upon  a  written  or 
parol  contract^  for  the  recovery  of  a  debt  or  damages,  whether 
the  claim  be  made  in  a  court  of  law  or  in  equity  (6)«  It  applies 
to  an  action  on  a  bill  of  exchange  (c) ;  or  by  an  attorney  for  his 
fees(<2).  And  although  a  debt  sought  to  be  recovered  in  one  of 
our  courts  was  incurred  and  accrued  due  in  a  foreign  country, 
or  in  Scotland,  and  by  the  foreign  law,  the  period  of  limitation 
has  not  elapsed,  yet  the  English  statute  of  limitations  may  be 
effectually  pleaded  in  bar  (e). 

The  statute  of  James,  it  will  be  observed,  excepts  "  such  ac- 
counts as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  their  factors  or  servants."  This  extends  only  to 
mutual  or  reciprocal  (/)  accounts  current  or  open  between  mer- 
chants, not  to  accounts  stated  between  them  (g).  When  the  ac- 
count is  once  stated  or  balanced,  the  action  must  be  brought 
within  six  years ;  but  if  it  be  adjusted,  and  a  following  account  is 
added,  in  such  case  the  plaintiff  shall  not  be  barred  by  the  sta- 
tute, because  it  is  a  running  account  (h).  The  exception  applies 
to  actions  of  assumpsit  as  well  as  the  old  action  of  account  (t). 

Nor  is  the  exception  confined  to  accounts  between  merchants, 


(a)  Assumpsit  is  an  action  on  the 
case  for  this  purpose,  Battleyv,  Faulk- 
ncTy  3  B.  &  AI.  294 ;  per  Tindal,  C.  J., 
Linsell  ▼.  Bonsor,  2  Bing.  N.  C  245 ; 
2  ScoU,  403 ;  S.  C.  nom.  Lin/ev  v. 
Bonsor,  1  Hodges,  305.  Actions  for 
slanderous  words  are  to  be  brought 
within  two  years. 

(b)  Bac.  Ab.  Limitation  of  Actions, 
(D  2),  (D  4) ;  E.  Chitt/s  Eq.  Index, 
tit..  lAmitations,  Statute  of. 

(c)  Renew  v.  Axton,  Carth.  3. 

(d)  Oliver  V.  Thomas,  3  Lev.  367  ; 
Harris  v.  Otboum,  2  C.  &  M.  629 ; 
ante,  562  ;  post,Qi5.  Where  a  client 
has  a  claim  upon  an  attorney  for  mo- 
neys recoverea  for  the  client  in  an  ac- 


tion brought  on  his  behalf,  the  statute 
of  limitations  is  no  bar  to  the  recovery 
of  the  money  by  an  application  to  tlie 
summary  jurisdiction  oi  the  court;  Kjc 
parte  Sharpe,  1  Jurist,  405. 

(e)  Ante,  90  to  95. 

(/)  Bui.  N.  P.  149.  Semble,  if  one 
item  on  one  side  only  is  beyond  six 
years,  and  then  the  parties  begin  a 
mutual  account,  the  one  item  is  bar- 
red ;  Moore  v.  Strong,  1  Scott,  367  ; 
1  Bing.  N.  C.  441;  1  Hodges,  28, 
S.  C. 

g)  2  Saund.  124,  127  a,  note. 
[h)  Id,;  Farrington  v.  Lee,  2  Mod. 
311,  312;  1  Mod.  268,  S.C. 

(<)  2  Saund.  127  d,  note. 
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in  the  strict  acceptation  of  that  term  (t).  But  a  sale  of  wine  on 
one  side,  and  money  on  the  other,  do  not  constitute  merchants* 
accounts  (j).  And  the  fact  that  there  are  cross  demands  between 
the  parties  unaccompanied  by  a  written  and  signed  statement  of 
accounts,  or  evidence  that  the  subject  of  one  demand  was  gi?en 
and  accepted  in  reduction  of  the  other,  is  not  sufficient,  since  Lord 
Tenterden's  act,  to  take  the  case  out  of  the  statute  of  limitations, 
if  not  exempt  from  its  operation  as  merchants*  accounts,  at  least 
under  a  replication  that  the  defendant  promised  within  six  years  (i). 

And  where  all  the  items  of  a  written  account  are  an  one  sidej 
as  in  an  account  between  a  tradesman  and  his  customer,  the  cir- 
cumstance of  there  being  some  items  of  the  bill  within  six  years 
will  not  defeat  the  statute  as  to  those  that  are  of  longer  stand- 
i^S  (^)*  Thus  where  a  proctor  sued  the  defendant  for  the  amount 
of  his  bill,  which  was  chiefly  for  work  done  in  prosecuting  an 
appeal  to  judgment;  after  the  judgment,  a  communication  had 
been  made  by  the  adverse  party  to  the  plaintiff,  as  proctor,  and 
attended  to  by  him,  respecting  the  costs ;  and  an  item  in  respect 
of  this  transaction  was  added  to  the  plaintiff's  bill ;  no  previons 
part  of  the  demand  having  accrued  within  six  years  ;  it  was  held 
that  the  latter  item  did  not  take  the  rest  out  of  the  statute  of 
limitations  (m). 

A  parol  statement  and  settlement  of  accounts  more  than  six 
years  old  will  not  interfere  with  the  operation  of  the  statute,  or 
afford  a  fresh  right  of  action  (n),  though  it  might  be  otherwise^ 
if  the  accounting  were  founded  on  a  new  consideration,  and 
amounted  to  a  new  contract  extinguishing  the  original  demand  (0}* 

By  the  4th  section  of  the  statute  of  2\  James  I.  it  is  enacted, 
that  if  in  any  of  the  said  actions  or  suits  judgment  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error ;  or  a  verdict 
pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judg- 
ment the  judgment  be  given  against  the  plaintiff,  that  he  take 


(i)  Cotes  V.  Harris,  Bui.  N.  P.  149 ; 
Cranch  v.  Kirkmany  Peake's  R.  1^1 ; 
2  Saund.  127  b,  note. 

(j)  Dutton  V.  UtUchinson,  1  Jurist, 
772 ;  aud  see  Forbes  v.  Skelion,  8  Sim. 

335. 

(ic)  WUliuMS  V.  CriffUhSy  2  C.  M. 
&  R.  45 ;  1  Binf;.  N.  C.  441 ;  1  Gale, 
65,  S.  C.;  Mills  v.  Fowkes,  7  Scott, 
444  ;  5  Bing.  N.  C.  455,  S.  C. ;  Wains 
V.  Tompkins,  2  C,  M.  &  R.  723;  1 
Gale,  323,  S.C.     Semble,  overruling 


Catling  V.  Skoulding,  6  T.  R.  189;  3 
Saund.  127  b,  note.  And  see  Jontty. 
KydcTy  4  M.  &  W.  32. 

(/)  Cotes  V.  Harris,  Bui.  N.  P.  H9; 
2  Saund.  127  a,  c,  notes. 

(tn)  Rothery  v.  Mminings,  1  B. « 
Ad.  15,  /MM/,  815. 

(w)  Afite,  47 ;  Tarbuck  v.  ltop*tf*> 
2  M.  &  W.  8  ;  per  Parke,  B.,  Jones  r. 
ntfder,  4  M,  &  W.  32. 

(u)  Heeves  v.  Hearne,  1  M.  &  "  • 
323. 
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nothing  by  his  plaint,  writ  or  bill ;  or  if  any  of  the  said  actions 
shall  be  brought  by  original,  and  the  defendant  therein  be  out- 
lawedf  and  shall  after  reverse  the  outlawry ;  that  in  all  sucli 
cases  the  party  plaintiff,  his  heirs,  executors  or  administrators,  as 
the  case  shall  require,  may  commence  a  new  action  or  suit,  from 
time  to  time,  within  a  year  after  such  judgment  reversed,  or  such 
judgment  given  against  the  plaintiff,  or  outlawry  reversed ;  and 
not  after. 

By  section  7th,  it  is  enacted,  "  that  if  any  person  or  persons 
that  is  or  shall  be  entitled  to  any  such  actions  of  accounts  (^),  or 
actions  of  debts,  shall  be  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  to  come,  within  the  age  of  twenty-one 
years,  feme  covert,  non  cotnpos  mentis  (q),  imprisoned,  or  beyond 
the  seas,  that  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  take  the  same  within  such 
times  as  are  before  limited,  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sane  memory,  at  large,  and  returned  from  be- 
yond the  seas,  as  other  persons  having  no  such  impediment  should 
have  done." 

A  person  who  is  in  prison,  when  a  cause  of  action  accrues  to 
him,  may,  if  still  in  prison,  sue  so  as  to  defeat  the  operation  of 
the  statute,  though  more  than  six  years  have  elapsed  since  the 
cause  of  action  accrued  (r).  And  where  a  married  woman,  being 
an  administratrix,  lent  part  of  tlie  assets  to  her  husband,  and  took 
a  promissory  note  from  him  and  a  surety  for  the  amount ;  it  was 
held  that  she  had  six  years  after  her  husband's  death  within 
which  she  might  sue  the  surety  («). 

The  law  amendment  act,  3  &  4  Will.  IV.  c.  42,  s.  7,  pro- 
vides, ''  that  no  part  of  the  United  Kingdom  of  Cheat  Britain 
and  Ireland {t),  nor  the  Islands  o(  Man,  Guernsey,  Jersey,  Al' 
demey  and  Sarh,  nor  any  island  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  his  Majesty,  shall  be  deemed  to  be  be-- 
yond  the  seas,  within  the  meaning  of  this  act,  or  of  the  statute  of 
21  Jac.  I." 

But  this  enactment,  it  will  be  observed,  does  not  mention  the 


(/))  Tliough  this  section  mentions  (r)  Piggoti  v.  Rush,  4  Ad.  &  £. 

only  actions  of  accounts  or  actions  of  912;  6  Nev.  &  Man.  37C. 

debts,  it  extends  to  assumpsit  for  un-  (s)  Richardx  v.  Richards^  2   B.   & 

liquidated  damages;  Piggott  v.  Rush,  Ad.  447. 

4  Ad.  &  E.  919;  6  Nev.  &  Man.  376.  (0  See  the  decisions,  Anonymouf, 

(q)  Tarlntckv.BUjfhom,lM.&\V.  1  Show.  91;  King  v.  Walker,  X  Bla. 

3, 4.  H.  286,  and  next  note. 
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statute  4  Anne,  c.  16,  which  we  shall  next  notice,  so  that  Irek^ 
is,  within  that  act,  still  a  place  beyond  the  seas  («). 

By  the  statute  4  Anne,  c.  16,  s.  19,  persons  entitled  to  the 
causes  of  actions  by  the  statute  of  James,  "shall  be  at  liberty,  if 
the  person  against  whom  the  cause  of  suit  exists  were,  at  the 
time  of  such  cause  of  action  or  suit  given  or  accrued,  fallen  or 
come,  beyond  the  seas  (x),  to  bring  the  said  action  against  such 
person  after  his  return  from  beyond  the  seas ;  so  as  they  take 
the  same  after  his  return  from  beyond  the  seas  within  the  time 
limited  by  the  statute  of  James.'* 

If  the  debtor  once  arrive  in  this  country,  though  his  stay  here 
be  but  for  a  few  days,  and  were  unknown  to  the  creditor,  the 
actidh  must  be  brought  within  six  years  from  the  time  be  ar- 
rived (y). 

The  disability  must  exist  when  the  cause  of  action  arose:  if 
the  creditor  were  in  Cheat  Britain,  8cc.  at  that  time,  the  six 
years  will  be  dated  from  that  period,  although  he  afterwards  go 
abroad  and  remain  absent  (js). 

Where  there  are  several  joint  creditors  or  claimants,  and  c^ 
of  them  is  in  England  when  the  right  of  suit  accrues,  the  action 
must  be  commenced  within  six  years  from  that  period  (a). 

If  the  creditor  were  abroad  when  the  debt  accrued,  and  never 
came  to  this  country,  the  statute  does  not  attach  against  him  or 
his  representative  (ft).  But  if  he  once  arrive  here  (c) ;  or  if  one 
of  several  joint  creditors  who  were  resident  abroad  when  the 
cause  of  action  arose  afterwards  come  to  England (d);  the  sta- 
tute in  each  case  attaches  upon  the  demand,  at  the  expiration  oi 
six  years  after  such  first  arrival ;  and  no  subsequent  departure 
defeats  its  operation. 

If  the  defendant  were  in  the  East  Indies  when  the  cause 
of  action  accrued,  the  plaintiff  may  sue  him  within  six  years  after 
his  return  to  England^  although  the  defendant  lived  six  years  m 
the  East  Indies,  within  the  jurisdiction  of  the  supreme  court  of 
Calcutta  (c). 

(u)  Lane  V,  Bennett,  1  M.&W.70;  d.Dorotirtfv.  Jafic*,4T.R.  311;  GrtH 

1  Tyr.  &  Gr.  441,  S.  C.  v.  Mendcz,  Str.  556. 

(x)  Ireland  is  beyond  the  seas ;  tu-  (a)  Perry  v.  Jackwn,  4  T.  R.  516- 

pra,  note  (ti).  (b)  Strithorst  v.  Gratne,  «  Black- 

(y)  Gregory  v.  Hurrilly  5  B.  &  C.  Kep.  723. 

341 ;  8  Dowl.  &  Ry.  270.     And  see  (c)  Smith  v.  Hill,  1  Wils.  134. 

Holl  V.  Iladley,  2  Ad.  &  R.  757 ;  4  Nev.  (J)  Perry  v,  Jackson,  i  T.  R.  51^' 

&  Man.  515.  (c)   R^i/Zifliw  v.Jone*,  13  East,  439. 

(z)  Smith  V.  Hilly  i  Wils.lS4;  Doe 
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A  cause  of  action  cannot  be  said  to  exist,  unless  there  be  a 
person  in  existence  capable  of  suing.  Consequently,  in  an  action 
by  an  administrator,  upon  a  bill  of  exchange  payable  to  the  in- 
testate^ but  accepted  after  his  deaths  the  six  years  do  not  begin 
to  run  until  letters  of  administration  are  granted  (/).  But  if  the 
cause  of  action  had  accrued  before  the  death  of  the  intestate,  the 
statute  would  have  commenced  running  when  such  cause  of 
action  accrued,  and  having  commenced,  must  have  continued 
running  {g). 

Where  the  testator  resided  abroad  at  the  time  the  cause  of 
action  accrued,  and  died  abroad;  it  was  held  that  his  executors, 
who  resided  in  England,  might  be  sued  within  six  years  after 
tahing  out  probate.  Best,  C,  J.,  observed,  "  Although  the 
injury  of  which  the  plaintiffs  complain  has  existed  more  than  six 
years,  yet  they  had  no  cause  of  action  until  there  was  some  per- 
son within  the  realm  against  whom  the  action  could  be  brought. 
Cause  of  action  is  the  right  to  prosecute  an  action  with  effect ; 
no  one  has  a  complete  cause  of  action  until  there  is  somebody 
that  he  can  sue.  The  deceased  was  never  in  England  after  the 
cause  of  action  accrued  against  him ;  after  his  death,  there  was 
no  person  in  England  against  whom  the  plaintiffs  could  proceed, 
until  the  defendant  took  upon  himself  the  execution  of  his  will. 
The  defendant  did  not  act  as  executor,  or  prove  the  will  of  the 
deceased,  until  1824.  An  executor  may  do  many  acts  before  he 
has  proved  the  will ;  and  when  he  has  proved  the  will,  his  right 
to  the  testator's  property  has  relation  to  the  time  of  the  testator's 
death ;  but  we  do  not  think  that  any  action  can  be  maintained 
against  him  as  executor,  until  he  has  taken  upon  himself  to  act 
as  such,  or  has  proved  the  will  (A)." 

Where  the  six  years  from  the  time  the  cause  of  action  accrued 
expired  in  the  lifetime  of  the  testator,  and  no  action  was  brought 
by  him,  the  statute  is  a  bar,  and  the  executor  cannot,  by  any 
proceeding,  defeat  its  operation  (t).  However,  if  the  testator 
had,  within  the  six  years,  brought  an  action,  which  is  abated  by 
his  death,  the  executor  shall  have  reasonable  time  (^emiZ^  a  year), 
after  the  testator's  death,  to  commence  a  new  action,  and  thereby 

(/*)  Murray  v.    The    East    India  (A)  Douglas  v.  Forresi,  4Bmg,  6B6, 

Company,  5  B.  &  Al.  204.    See  excep-  704 ;   1  M.  &  P.  663,  S.  C. 

lion  in  3  &  4  W.  4,  c.  27,  s.  6.  as  to  (i)  Rex  v.  Morreil,  6  Price  II.  30; 

real  actions,  Rhodes  v.  Smethurstf  4  M.  &  W.  42, 

(g)  Rhodes  y.Smethurst,  4  M.&W,  affirmed  in  error,  6  M.  &  W.  351 ; 

63,  affirmed  in  error,  6  M.  &  W.  351 ;  Freak  v.  Crmiefeldt,  3  Myl,  &  Cr.  499, 

post yQl4,  post,  B14» 
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lake  the  case  out  of  the  statute^  although  the  six  years  may  ha^e 
elapsed  when  such  fresh  proceedings  are  taken  (A). 

Limitation  of  mictions  on  Deeds,  6ic. — By  the  law  amend- 
ment act,  3  &  4  Will.  IV.  c.  4f2,  s.  3,  it  is  enacted,  "  That 
all  actions  of  debt  for  rent  upon  an  indenture  of  demise  {l\ 
all  actions  of  covenant  or  debt  upon  any  bond  or  other  spe- 
daily,  and  all  actions  of  debt  or  scire  facias  upon  any  recog- 
nizance (jn),  and  also  all  actions  of  debt  upon  any  award 
where  the  submission  is  not  by  specialty,  or  for  any  fine  due  in 
respect  of  any  copyhold  estates,  or  for  an  escape,  or  for  moneji 
levied  on  any  fieri  facias,  and  all  actions  for  penalties,  damages, 
or  sums  of  money  given  to  the  party  grieved,  by  any  statute  now 
or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any 
time  after  the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation  herein-after 
expressed,  and  not  after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  an  indenture  of  demise,  or  covenant,  or  debt  upon 
any  bond  or  other  specialty,  actions  of  debt,  or  scire  facias  nfon 
recognizance,  within  ten  years  after  the  end  of  this  present  ses- 
sion, or  tvithin  twenty  years  after  the  cause  of  such  actions  or 
suits,  but  not  after;  the  said  actions  by  the  party  grieved,  one 
year  after  the  end  of  this  present  session,  or  within  two  years 
after  the  cause  of  such  actions  or  suits,  but  not  after ;  and  the 
said  other  actions  within  three  years  after  the  end  of  this  present 
session,  or  within  six  years  after  the  cause  of  such  actions  or 
suits,  but  not  after;  provided  that  nothing  herein  contained 
shall  extend  to  any  action  given  by  any  statute  where  the  time 
for  bringing  such  action  is  or  shall  be  by  any  statute  specially 
limited." 

IV.  "  And  be  it  further  enacted,  that  if  any  person  or  persons 
that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to 
such  scire  facias,  is  or  are  or  shall  be,  at  the  time  of  any  such  cause 
of  action  accrued,  within  the  age  of  twenty-one  years,  feme  coverU 


(k)  See  Bui.  N.  P.  150;  1  Selw. 
N.  P.  6lh  ed.  144,  and  note  (94) ;  8th 
ed.  151, 152,  note;  Tidd,  9lh  ed.  28; 
BalUntine,  156,  166. 

(/)  Covenant  for  rent  in  arrear  may 
be  brought  within  the  time  limited  by 
this  statute,  and  need  not  \>e  brought 
withinsix  years,  the  time  limited  by 
the  3  &:  4  W.  4,  c.  27,  s.  42;  Paget  v. 
Foley,  3  Scott,  120;  2   Bing.  N.  C. 


670 ;  Hartihome  v.  Watson,  5  Scot!, 
506 ;  4  Bing.  N,  C.  178,  S.  C.  See  3 
&  4  VV.  4,  c.  27,  s.  40,  49,  as  to  an- 
nuitieSf  l^c,  or  duirges  on  land,  Chitty 
&  IJulme's  Statutes,  623. 

(»i)  It  will  be  observed  ih^i  judg- 
ments are  not  mentioned;  as  to  tlie 
limitation  in  an  action,  or  scire  faciei^ 
&c.  thereon,  see  3  &  4  VV.  4,  c.  27,  & 
40;  ante,  8,  note  (g). 
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non  compos  mentis,  or  beyond  the  seas,  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  same  actions^  so  as  they  com- 
mence the  same  within  such  times  ailer  their  coming  to  or  being 
of  full  age,  discovert,  of  sound  memory,  or  returned  from  beyond 
the  seas,  as  other  persons  having  no  such  impediment  should, 
according  to  the  provisions  of  this  act,  have  done;  and  that  if 
any  person  or  persons  against  whom  there  shall  be  any  such 
cause  of  action  is  or  are,  or  shall  be,  at  the  time  such  cause  of 
action  accrued,  beyond  the  seas,  then  the  person  or  persons 
entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such  times  as  are 
before  limited  after  the  return  of  such  person  or  persons  from 
beyond  the  seas  (»i)." 

V.  '*  Provided  always,  that  if  any  acknowledgment  (o)  shall 
have  been  made,  either  by  toriting  signed  by  the  party  liable  by 
virtue  of  such  indenture,  specialty,  or  recognizance,  or  his  agent  (p), 
or  by  part  payment  or  part  satisfaction  (o)  on  account  of  any 
principal  or  interest  being  then  due  thereon,  it  shall  and  may  be 
lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring 
his  or  their  action  for  the  money  remaining  unpaid  and  so 
acknowledged  to  be  due  within  twenty  years  after  such  acknow- 
ledgment by  writing,  or  part  payment,  or  part  satisfaction,  as 
aforesaid ;  or  in  case  the  person  or  persons  entitled  to  such  action 
shall  at  the  time  of  such  acknowledgment  be  under  such  disability 
as  aforesaid,  or  the  party  making  such  acknowledgment  be,  at  the 
time  of  making  the  same,  beyond  the  seas,  then  within  twenty 
years  after  such  disability  shall  have  ceased  as  aforesaid,  or  the 
party  shall  have  returned  from  beyond  seas,  as  the  case  may  be; 
and  the  plaintiff  or  plaintiff  in  any  such  action  on  any  indenture, 
specialty,  or  recognizance,  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  such  action  was  brought  within  the 
time  aforesaid,  in  answer  to  a  plea  of  this  statute/' 

VL  ''  And  nevertheless  be  it  enacted,  if  in  any  of  the  said  ac** 
tions  judgment  be  given  for  the  plaintiff,  and  the  same  be  re- 
versed by  error,  or  a  verdict  pass  for  the  plaintiff,  and  on  matter 
alleged  in  arrest  of  judgment  the  judgment  be  given  against  the 
plaintiff^  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or  if 


(n)  See  the  cases  on  the  statute  of  Geo.  4,  c.  14,  so  that  an  acknowledg- 

James,  ante,  809,  810.  ment  under  that  statute  signed  by  the 

(6)^  See  post,  820,  830,  83  J.  agentofthe  debtor  will  notsuffice;  Hifde 

^p)'  These  words  are  not  in  the  9  v.  Johnson,  3  Scott,  9$0;po8i,  819. 


!; 
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in  any  of  the  said  actions  the  defendant  shall  be  outlawed,  and 
shall  afler  reverse  the  outlawry,  that  in  all  such  cases  the  party 
plaintifT,  his  executors  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  or  suit  from  time  to  time  within  a 
year  after  such  judgment  reversed,  or  such  judgment  given 
against  the  plaintiff,  or  outlawry  reversed,  and  not  aftar.*' 

2.  From  what  period  the  Limitation  is  to  be  dated. 

The  statute  of  James  does  not  begin  to  run  or  operate  from 
the  time  of  the  making  of  a  contract  or  promise,  unless  a  full  and 
complete  cause  of  action  instantly  accrue  thereon.  The  six  years 
are  to  be  dated  from  the  day  upon  which  the  plaintiff  might  have 
commenced  an  action  for  the  recovery  of  his  demand. 

"  Prescription  only  begins  to  run  from  the  time  when  the  cre- 
ditor has  a  right  to  institute  his  suit,  because  no  delay  can  i)e 
imputed  to  him  before  that  time.  Hence  it  is  a  general  maxim, 
with  regard  to  this  subject,  contra  non  valentem  agere  nulla  cut' 
rit  prescriptio  ;  consequently  a  prescription  cannot  begin  to  run 
whilst  a  debt  is  suspended  by  a  condition  (/>)." 

But  the  statute  runs  from  the  moment  that  there  is  a  cause  of 
action,  a  plaintiff  in  England  capable  of  suing  and  a  defendant 
of  being  sued,  and  having  begun  to  run,  no  subsequent  disability 
affects  it.  Were  it  otherwise,  inquiries  would  have  to  be  made 
in  every  case  of  a  most  difficult  and  intricate  nature  {q).  It  b 
therefore  no  answer  to  a  plea  of  the  statute  of  limitations,  that 
after  the  cause  of  action  accrued  and  the  statute  had  begun  to 
run,  the  debtor  within  the  six  years  died,  and  that  by  reason  of 
litigation  as  to  the  right  to  probate  an  executor  of  his  will  was 
not  appointed  until  after  the  expiration  of  the  six  years,  and  that 
the  plaintiff  sued  such  executor  within  a  reasonable  time  after 
probate  granted  (r). 

If  the  contract  be  to  pay  money  at  k  future  periodf  ox  upoo 
the  happening  of  a  certain  event,  as  ''  when  J.  S.  is  married  T 
the  six  years  are  to  be  dated,  in  the  first  instance,  from  the  sl- 


ip) 1  Pothier  by  Evans,  451,  pt.  3,  v.  Cratitfeidt,  3  Myl.  &Cr.  499.    See 

c.  8,  art.  2,  s.  2.  case  of  death  before  cause  of  actioo 

(yj  Rhoiks  V.  Smcthurstf  4  M.  &  W.  complete,  atUe,  811. 
42,  m  which  all  the  cases  were  very         (r)  Id. 
elaborately  reviewed;  and  see  Freake 
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rival  of  the  specific  period ;  in  the  second^  from  the  time  when 
the  event  occurred  («). 

A  bill  of  exchange  was  drawn^  payable  at  a  certain  future 
period,  for  the  amount  of  a  sum  of  money  lent  by  the  payee  to 
the  drawer  at  the  time  of  drawing  the  bill.  The  payee  was  al- 
lowed to  recover  the  money  in  an  action  for  money  lent,  although 
six  years  had  elapsed  since  the  actual  advance  of  the  money,  it 
being  held  that  the  statute  began  to  operate  only  firom  the  time 
when  the  money  was  to  be  repaid,  that  is,  when  the  bill  became 
due  (0* 

In  the  case  of  an  attorney's  bill  against  his  client  for  prosecuting 
or  defending  an  action  to  its  termination,  the  six  years  are  to  be 
reckoned,  as  to  the  whole  bill,  from  the  final  determination  of  the 
suit ;  and  the  earlier  items  beyond  six  years  are  not  barred,  be- 
cause the  contract  of  an  attorney  to  conduct  a  suit  is  an  entire 
contract  to  carry  on  the  suit  to  ite  termination,  and  no  right  to 
remuneration  accrues  until  that  period  (u ). 

In  the  case  of  a  promise  of  indemnity,  the  statute  does  not 
apply  until  the  lapse  of  six  years  from  the  actual  damnification, 
that  is,  from  the  time  when  the  party  to  whom  the  indemnity  is 
given  actually  pays  the  debt  or  damages,  and  not  from  the  time 
when  his  liability  to  pay  accrues  (a;). 

The  right  of  a  surety  to  claim  contribution  from  his  co-surety, 
does  not  arise  until  he  has  paid  something  beyond  his  own  pro- 
portion of  the  debt,  and  the  Statute  of  Limitations  does  not  run 
againsthisclaim  to  contribution  until  he  has  made  such  payment(y). 

Where  goods  were  sold  at  six  months'  credit,  payment  to  be 
then  made  by  a  bill  at  two  or  three  months,  at  the  purchaser's 
option,  it  was  held  (Parke,  J.,  dubitante),  that  this  was  in  effect 
a  nine  months'  credit,  and  consequently  that  an  action  for  goods 


(s)  ShtUford  V.  BoraugA,Godb.437 ; 
Ftaton  y.  Emblers,  1  Bla.  R.  353. 

(0  Wittenheim  v.  Ladjf  Carlisle,  1 
11.  Bla.  631. 

(u)  Rotheryv.  Munnings,  1  B.  ft  Ad. 
17,  18,  per  Lord  Tenterden,  C.  J., 
cited  aniCf  808  ;  Harrit  ▼.  Otboum,  S 
C.  &  M.  699 ;  4  Tyr.  445,  S.  C;  ante, 
569.  An  attorney  cannot  sue  his  client 
if  the  bill  be  taxable,  until  it  has  been 
delivered  signed  for  one  month ;  but 
semble,  the  attorney  could  not  obviate 


the  statute  by  delaying  the  delivery  of 
the  bill ;  per  Kelly  in  argument,  Harris 
V.  Osboum^  2  C.  &  M.  631,  632.  Per- 
haps the  six  years  would  be  dated  from 
the  end  of  one  month  after  the  time 
when  the  business  was  completed. 

(x)  Huntley  v.  Sanderson,  1  C.  & 
M.  467;  2  L'hitly,jun.  Bills,  1641, 
S.  C. ;  Collinge  v.  Heywood,  1  P.  & 
Dav.  502 ;  9  Ad.  &  E.  638,  S.  C. 

(y)  Daviesv,  Bumphreys,  6  M.  & 
W.  153. 


816  DEFENCES — STATUTE  OF  LIMITATIONS. 

sold  and  delivered,  commenced  within  six  years  from  the  end  of 
the  nine  months,  was  brought  in  time  to  save  the  statute  (z). 

Where  by  a  local  turnpike  act  the  trustees  were  to  pay  first 
'  the  expenses  of  obtaining  the  act,  and  next  the  expenses  of  erects 
ing  toll-houses,  Sec. ;  a  builder  who  brought  an  action  for  work 
and  labour  in  building  toll-houses  more  than  six  years  after  tbe 
work  was  done,  but  within  six  years  of  the  time  when  the  trus- 
tees had  funds  in  hand  by  having  paid  off  the  expenses  of  the 
act ;  it  was  held  that  he  was  too  late,  as  tbe  action  was  main- 
tainable immediately  after  the  work  was  done,  though  the  exe- 
cution would  have  been  postponed  (a). 

If  goods  be  consigned  to  a  factor  for  sale,  an  action  does  not 
lie  against  him  for  not  accountinfff  until  after  a  demand  made  of 
an  account.  Consequently  the  statute  runs  in  such  case  only 
from  the  time  when  the  demand  was  made  (6). 

If  a  bill  or  note  be  payable  one  month  after  sight,  the  six 
years  are  to  be  calculated  from  the  expiration  of  a  month  after 
presentment  (c).  And  if  the  instrument  be  payable  one  month 
after  demand,  or  after  notice,  the  limitation  begins  from  theewi 
of  a  month  after  actual  notice  or  demand  of  payment,  not  at  the 
expiration  of  one  month  from  the  date  of  the  instrument  ((/)• 
But  if  a  promissory  note  be  made  payable  upon  demand,  even 
with  interest,  it  seems  that  no  express  demand  is  necessary;  and 
consequently  that  the  limitation  commences  from  the  date  of  the 
note  (e). 

The  gist  of  an  action  of  assumpsit  for  the  violation  of  a  special 
contract  is  the  breach  of  such  contract,  and  not  any  resulting  or 
collateral  damage  occasioned  thereby.  The  statute  runs  from 
the  time  when  the  contract  is  broken,  and  not  from  the  penod 
when  any  damage  arising  therefrom  is  sustained  by  the  plaintiff; 
and,  therefore,  although  such  damage  accrue  within  six  years, 
the  action  is  defeated  by  the  statute  if  the  contract  were  broka 
beyond  that  period. 

(2)  Hdps  V.  Winierbottom,  2  B,  &  Clayton  v,  GosUnef  5  B.  &  C.  360; 

Ad.  431.  8  Dowl.  &  Ry.  110. 

(«)  lanay  v.  Day,  1  C,  M.  &  R.         (c)  Norton  v.  EUam,  2  M.  &  ♦'■ 

245 ;  4  Tyr.  695.  461 ;  Christie  v.  Fonsick,  C.  R  Lon 

(6)  Topham  v.   Braddicky  1  Taunt,  don  siUings  aaer  Mich.  Term,  52  Cw- 

572.  3,  for.  Sir  J.  Mansfield,  C.  J.»  "Ss 

(c)  Holmesv,  Kerriton,  2  id,  323.  Selw.  N.  P.  6tli  ed.  136,  n.  (/) ;  ^ 

{d)  Thorpe  v.  Coombe,  R.  &  M.  388 ;  ed.  609,  803.    The  7th  ed.  is  wcoj' 

Chitty,  juD.,  Bills,  1295,  100  a  a;  rect  in  saying  this  has  been  overmW- 
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A.,  under  a  contract  to  deliver  spring  wheat,  delivered  to  B. 
winter  wheat,  and  J3.,  having  again  sold  the  same  as  spring  wheat, 
had  in  consequence  been  compelled  by  action  to  pay  damages  to 
his  vendee,  and  afterwards  sued  A.  in  assumpsit  for  his  breach 
of  contract,  alleging  as  a  special  injury  the  damages  so  recovered. 
It  was  held,  that  although  the  special  damage  occurred  within  six 
years  before  the  commencement  of  the  action,  yet  as  the  breach 
of  the  contract  with  A,  had  happened  more  than  six  years  before 
that  period,  the  Statute  of  Limitations  was  a  bar  to  the  suit  (/)• 

In  S/iart  v.  McCarthy  (g)  the  defendant  was  sued  in  assumpsit 
for  negligence,  as  an  attorney,  in  making  search  at  the  bank  to 
ascertain  whether  certain  stock  was  standing  in  the  names  of  cer- 
tain persons.  The  defendant's  promisCj  his  negligence,  and  the 
plaintiff's  loss  occurred  more  than  six  years  before  the  commence- 
ment of  the  action ;  but  the  plaintiff  did  not  discover  the  injury 
he  had  sustained  till  within  six  years.  Bat/ley,  J.,  and  Holroj/d, 
J.,  were  of  opinion  that  the  cause  of  action  accrued  from  the  time 
the  breach  of  duty  took  place,  although  the  plaintiff  was  then 
unconscious  thereof. 

In  Howell  v.  Young  (A)  the  court  applied  the  same  doctrine  to 
an  action  upon  the  case  against  an  attorney  for  not  using  due  care 
and  diligence  in  ascertaining  whether  a  mortgage  would  be  a 
sufficient  security  to  the  plaintiff  for  the  repayment  of  money  to 
be  advanced,  although  the  insufficiency  of  the  security  was  not 
discovered  until  long  after  the  misconduct. 

Bree  v.  Holbech  (t)  was  also  decided  upon  the  same  principle. 
A  personal  representative  having  found  among  the  papers  of  the 
deceased  a  mortgage  deed,  assigned  it  more  than  six  years  before 
the  action  for  the  mortgage  money,  affirming  and  reciting  in  the 
deed  of  assignment  that  it  was  a  mortgage  deed,  made  or  mentioned 
to  be  made  between  the  mortgagee  and  the  mortgagor  for  that 
sum.  It  was  decided  that  the  assignee  could  not  recover  back  the 
mortgage  money  from  the  assignor,  although  it  turned  out  that 


(/)  nartlcy  v.  Faulkner,  3  B.  &  Al. 
'i88. 

ig)  3  B.  &  Al.  616\  Brown  v. 
Hmcardy  2  B.  &  Bing.  73 ;  4  Moore, 
508,  S.C. 

(A)  BD.  &R.  14;  5B.&  C.  259, 
S.  C.  So  in  trover  the  six  years  run 
from  ihe  conversion,  though  it  were 
not  dtscovered  atlhc  time;  (irangerv. 
GeorgCy  7  D.  &  U.  729 ;  5  B.  &  C. 


149,  S.  C.  A  defendant  who  converts 
part  of  some  wine,  and  at  the  end  of 
six  years  is  sued  in  trover  for  the  whole, 
cannot  set  up  the  partial  conversion  as 
a  conversion  of  tlie  whole  to  support 
a  plea  of  tlie  Statute  of  Limitations ; 
Philpott  V.  Kelly,  3  Ad.  &  E.  106;  4 
Nev.  &  P.  611. 
(i)  2  Doug.  654. 
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the  mortgage  was  a  forgery,  and  that  the  assignee  did  notdiscofer 
the  forgery  till  within  six  years  before  he  brought  his  action;  it 
not  appearing  that  the  assignor  knew  it  to  be  a  forgery.  Lord 
Mansfield^  C.  J.,  observed,  **  There  may  be  cases  which  firaud  will 
take  out  of  the  Statute  of  Limitations.  But  here  every  thing 
alleged  in  the  replication  may  be  true,  without  any  fraud  on  tk 
part  of  the  defendant.  He  is  an  administrator  with  the  vil 
annexed,  who  finds  a  mortgage  deed  among  the  papers  of  his 
testator  without  any  arrears  of  interest,  and  parts  with  it  Im 
fide  as  a  marketable  commodity.  If  he  had  discovered  the 
forgery  and  had  then  got  rid  of  the  deed  as  a  true  securityi  the 
case  would  have  been  very  different.'* 

The  Statute  of  Limitations  is  a  good  defence  to  an  action  bj  a 
landlord  for  rent,  against  a  person  who  had  once  been  his  tenaot 
from  year  to  year,  but  who  had  not,  within  the  last  six  yean, 
occupied  the  premises,  either  actually  or  constructively,  or  pdil 
rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred, 
although  the  tenancy  had  not  been  determined  by  a  notice  te 
quit  (ft). 

It  appears  not  to  be  settled  whether  an  undiscovered  fraud od 
the  part  of  the  defendant  in  the  transaction  on  which  the  claiinii 
founded,  prevents,  or  suspends,  at  law,  the  operation  of  the8tatot& 
It  is  clear,  at  all  events,  that  the  limitation  would  begin  'vns» 
diately  the  fraud  was  discovered.  But  the  statute  contains  v» 
exception  or  saving  in  the  case  of  fraud ;  and  there  wooU 
probably  be  much  difficulty  at  law  {I)  in  setting  up  even  as 
undiscovered  fraud  as  an  excuse  for  not  suing  for  a  debt  witbifl 
six  years  (m).  At  all  events,  if  in  assumpsit  for  money  hadaoi 
received,  the  statute  be  pleaded,  and  fraud  in  the  defendant  dis- 
covered by  plaintiff  within  six  years  be  relied  upon  as  taking  tk 
case  out  of  the  statute,  the  general  replication  that  the  cause  df 
action  accrued  within  six  years  is  insufficient,  and  the  fivvl 
should  be  specially  replied  (n). 


(k)  Leigh  v.  Thornton,  1  B.  &  Al. 
625. 

(/)  In  Equity,  see  South  Sea  Com- 
pany V.  Wymondsell,  3  P.  Wms.  143; 
Bac.  Ab.  Limitations,  (D  4) ;  3  Pothier 
by  Evans,  126,  129;  E.  ChiUy'sEq. 
Index,  tit.  Limitations,  Statute  of;  1 
Chitty  Gen.  P.  775,  776,  779;  see 
Ex  parte  Bolton,  1  Mont.  &  Ayr.  60. 

(wi)  See,  however,  per  Mansfield,  C. 
J.,  in  Bree  v.  Eolbich,  Dougl.  656, 


supra ;  per  Dallas,  C.  J^  Brow  '• 
Howard,  4  Moore,  512;  2  B.&B"«- 
73,  S.  C. ;  and  per  Best,  J.,  in  (V 
v.  Hougham,  2  B.  &  C.  156;  SV,* 
11.  729,  S.  C. 

(n)  Clark  v.  Houfhaw,  As  to  the 
effect  of  fraud  pracUsed  by  dekni^ 
to  prevent  plaintiff  from  discoTeriag 
his  cause  of  action ;  Grangers,  Gtsffft 
5  B.  &  C.  149 ;  7  D.&  Ry.  729,  S.U; 
ante,  817,  note  {h). 


DEPENCBS— STATUTE  OF   LIMITATIONS.  819 


3.  Of  the  Revival  of  the  Remedy  by  a  new  Acknowledgment 
of  and  Promise  to  pay  the  Debt,  ^c. 

1.  In  general. — Before  the  statute  9  Geo.  4,  c.  14  (Lord 
Tenterden's  Act),  a  verbal  admission  of  the  debt  within  six 
years  was  sufficient  to  obviate  the  Statute  of  Limitations.  "  The 
statute  9  Geo.  4  did  not  intend  to  make  any  alterations  in  the 
legal  construction  to  be  put  upon  acknowledgments  or  promises 
made  by  defendants,  but  merely  to  require  a  diflerent  mode  of 
proof,  substituting  the  certain  evidence  of  a  writing  signed  by  the 
party  chargeable  instead  of  the  insecure  and  precarious  testimony 
to  be  derived  from  the  memory  of  witnesses.  To  enquire,  there- 
fore, whether,  in  a  given  case,  the  written  document  amounts  to 
an  acknowledgment  or  promise,  is  no  other  enquiry  than  whether 
the  same  words,  if  proved,  before  the  statute,  to  have  been 
spoken  by  the  defendant,  would  have  had  a  similar  operation  and 
effect  (o)." 

By  the  first  section  of  the  9  Geo.  4,  after  reciting  "  that  various 
questions  have  arisen  in  actions  founded  on  simple  contract  as  to 
the  proof  and  effect  of  acknowledgments  and  promises  offered  in 
evidence  for  the  purpose  of  taking  cases  out  of  the  operation  of 
the  said  enactments,  and  that  it  is  expedient  to  prevent  such 
questions,  and  to  make  provision  for  giving  effect  to  the  said 
enactments,  and  to  the  intention  thereof,  it  is  enacted,  that  in  ac- 
tions of  debt  or  upon  the  case  grounded  upon  any  simple  contract, 
no  acknowledgment  or  promise  bywords  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  any  case  out  of  the  operation  of  the  said  enactments,  or 
either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  un- 
less such  acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing  {p)  to  be  signed  by  ike  party  chargeable  there- 
^y(?);  a^^d  that  where  there  shall  be  two  or  more  joint  contract 
tors,  or  executors,  or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor,  or  administrator,  shall  lose  the  benefit  of  the 


(o)  Per  Tindal,  C.  J.»   Haydon  v.  statute ;  antCf  808. 

Williams,  7  Biog.  166,  1C7;  4  M.&  (q)  The  signature  of  the  debtor's 

P.  811,  S.  C.  ergen^  will  not  su  I  lice;  Hj/dev.  Johnson, 

(p)  We   have  already  seen  that  a  2  Bing.  N.  C.  776;  3  Sco  t,  230,  S.  C. 
parol  account  stated  is  no  bar  to  the 
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said  enactments^  or  either  of  then),  so  as  to  be  chargeable  in  re- 
spect or  by  reason  only  of  any  written  acknowledgment  or  promise 
made  and  signed  by  any  other  or  others  of  thetn : — provided 
always^  that  nothing  herein  contained  shall  alter^  or  take  away,or 
lessen  the  effect  of  any  payment  (r)  of  any  principal  or  interest 
made  by  any  person  whatsoever  — provided  also,  that  in  actions 
to  be  commenced  against  two  or  more  such  joint  contractors,  or 
executors,  or  administrators,  if  it  shall  appear  at  the  trial  or  other- 
wise that  the  plaintiff,  though  barred  by  either  of  the  said  recited 
acts,  or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or 
executors,  or  administrators,  shall  nevertheless  be  entitled  to  r^ 
cover  against  any  other  or  others  of  the  defendants  by  virtue  of 
a  new  acknowledgment,  or  promise,  or  otherwise,  judgment  ma; 
be  given,  and  costs  allowed  for  the  plaintiff,  as  to  such  defendant 
or  defendants  against  whom  he  shall  recover,  and  for  the  other 
defendant  or  defendants  against  the  plaintiff/' 

Section  2.  "  If  any  defendant  or  defendants  in  any  action  on 
any  simple  contract  shall  plead  any  matter  in  abatement,  to  the 
effect  that  any  other  person  or  persons  ought  to  be  jointly  sued, 
and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial 
that  the  action  could  not  by  reason  of  the  said  recited  acts,  or  this 
act,  or  of  either  of  them,  be  maintained  against  the  other  person 
or  persons  named  in  such  plea,  or  any  of  them,  the  issue  joined 
on  such  plea  shall  be  found  against  the  party  pleading  the  same. 

Section  3.  *'  No  indorsement  or  memorandum  of  any  payment 
written  or  made  after  the  time  appointed  for  this  act  to  take  effect 
upon  any  promissory  note,  bill  of  exchange,  or  other  writing. 
by  or  on  behalf  of  the  party  to  whom  such  payment  shall  k 
made,  shall  be  deemed  sufficient  proof  of  such  payment,  so  as  to 
take  the  case  out  of  the  operation  of  either  of  the  said  statutes. 

Section  4.  "  The  said  recited  acts  and  this  act  shall  be  deemed 
and  taken  to  apply  to  the  case  of  any  debt  on  simple  contracti 
alleged  by  way  of  set-off  on  the  part  of  any  defendant  either  by 
plea,  notice,  or  otherwise." 

And  by  section  8,  the  memorandum  of  acknowledgment  js 
exempted  from  the  operation  of  the  stamp  acts,  provided  such 
memorandum  is  produced  merely  to  defeat  the  operation  of  the 


(r)  See  post,  830>  831,  as  to  part  payment,  and  by  whom  made. 
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Statute  of  Limitations,  the  debt  being  proved  aliunde  (s).  And 
this  section  only  exempts  from  the  stamp  duty  such  instruments 
as  would  but  for  such  exemption  have  to  be  stamped  as  offreC" 
ments ;  and  therefore  a  promissory  note  on  a  wrong  stamp  is  not 
admissible  in  evidence  to  defeat  the  operation  of  the  Statute  of 
Limitations  {t). 

2.  Of  the  form  and  nature  of  the  fresh  acknowledgment  or 
promise. — The  modern  cases  upon  this  subject  have  satisfactorily 
settled  the  principles  upon  which  an  admission  of  the  debt,  after 
the  lapse  of  six  years,  is  allowed  to  revive  the  remedy  and  obviate 
the  operation  of  the  Statute  of  Limitations,  ^1  Jac.  1,  which  does 
not,  it  will  be  remembered,  contain  any  provision  upon  the  sub-r 
ject  of  such  new  acknowledgments  («). 

Although  the  Statute  of  Limitations  bars  the  remedy  after  six 
years,  the  debt  is  not  extinguished  {v)  x  it  still  exists,  and  the 
debtor  is  under  a  moral  obligation  to  discharge  it.  He  may, 
therefore,  by  a  new  promise  to  pay  the  debt  revive  his  original 
liability.  There  must,  however,  be  either  an  express  promise  to 
pay,  or  an  acknowledgment  of  the  debt  in  terms  so  distinct  and 
unqualified  that  a  promise  to  pay  can  reasonably  be  inferred.  An 
acknowledgment  revives  the  remedy  only  in  those  cases  in  which 
it  affords  per  se  evidence  of  a  new  promise.  It  then  constitutes 
a  new  cause  of  action,  or  rather  supports  and  establishes  the 
promises  laid  in  the  declaration  to  pay  the  original  debt.  From 
a  general  acknowledgment,  where  nothing  is  said  to  prevent  it,  a 
general  promise  to  pay  may  and  ought  to  be  implied  (j;);  but 
where  the  party  guards  his  acknowledgment,  an  implication  will 
not  arise.  Although  there  be  the  most  distinct  admission  of  the 
debt,  yet  if  it  be  accompanied  by  a  refusal  to  pay,  the  statute  is 
not  obviated,  for  such  refusal  prevents  the  implication  of  apro-^ 
mise  arising  from  the  acknowledgment.  So  if  there  be  an  ac* 
knowledgment,  accompanied  by  a  conditional  promise  to  pay 
when  abky  no  absolute  promise  can  be  implied  from  the  acknow- 
ledgment;  and  the  conditional  promise  confers  only  a  limited 


(s)  Morr«v.I>*jfow,4Ad.&.E.845;  (v)  Ante,  806. 

6  Nev.  &  Man.  438;  antfy  123, 132.  (x)  Per  Patteson,  J.  Routledge.  v. 

(0  Jones  V.  Ryder,  4  M.  «r  W.  34.  Ramsey,  8  Ad.  &  E.  2«4 ;  3  Nev.  &  P. 

(u)  Out  the  statute  limiting  actions  3 1 9, S.C. ;  per Tenterden,  C.J. ,  Tanner 

on  specialties  expressly  provides  that  v.  SmartfO  B.  &  C.  603 ;  and  see  Scales 

written    acknowledgments    and   part  v.  J<tfco6, 3  Bing.638;  11  Moore,  553,  S. 

payments  shall  revive  the  claim  ;  see  C;  Ay  ton  v.  Bolt,  4  Bing.  105;    12 

ante,  813.  Moore,  305,  S.  C. 
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right  of  action,  namely,  when  there  is  an  ability  to  pay  (y);  ani 
such  ability  must  be  proved  at  the  trial,  and  (it  seems)  laid  in  the 
declaration  (z). 

The  case  of  A'Court  v.  Cross  (a)  appears  to  be  the  first  cise 
in  which  this  view  of  the  statute  was  satisfactorily  acted  upon, 
in  opposition  to  the  older  authorities.  The  defendant,  on  being 
arrested  for  a  debt  more  than  six  years  old,  said,  "  I  know  that 
I  owe  the  money ;  but  the  bill  I  gave  is  on  a  threepenny  receipt 
stamp,  and  I  will  never  pay  it /'  The  court  held  that  the  defend- 
ant's assertion,  "  that  he  would  never  pay,"  repelled  the  inference 
of  a  promise,  and  neutralized  the  effect  of  the  acknowledgment,  m 
that  the  statute  was  not  defeated. 

In  Linley  v.  £onsor(b)  the  defendant  accompanied  his  acknow- 
ledgment of  the  debt  with  an  assertion  that  he  should  have  nodiiDg 
to  do  with  the  claim;  that  he  wished  the  plaintiff* would  make 
him  a  bankrupt,  and  that  he  would  rather  go  to  gaol  than  pay 
the  plaintiff;  and  it  was  held  to  have  been  properly  left  to  a jurj 
to  consider  whether  the  acknowledgment  was  one  from  which  a 
promise  to  pay  could  be  inferred. 

In  Fearn  v.  Lew%s{(i)  two  letters  of  defendant  were  produced 
in  answer  to  a  plea  of  the  Statute  of  Limitations,  containing  the 


{y)  AXourtv.  Cross,  3  Bing.  328; 
n  Moo.  198;  9  Dowl.  &  Rv.  549; 
Tanner  v.  Smart,  6  B.  &  C.  603; 
Brigstocke  v.  Smith,  1  C.  &  Mees. 
483 ;  Kennett  v.  Milbank,  8  Bing.  42, 
per  Bosanquet,  J. ;  Linley  or  Linsetl 
V.  Bonsor,  2  Scott,  899 ;  2  Bing. 
241;  J  Hodg.  305,  S.  C. ;  Bucket  v. 
Church,  9  C.  &  P.  209.  The  following 
had  been  previously  held,  and  they 
would  be  certainly  now  considered  to 
be  insufficient  acknmcledgments :  **  I 
must  refer  you  to  Messrs.  C.  my  soli- 
citors, whose  opinion  always  governs 
me ;  they  are  in  possession  of  my  de- 
termination and  ability;"  Bicknelx, 
Keppely  1  New  R.  20.  "  I  will  see 
my  attorney,  and  tell  him  to  do  what 
is  right  ;•'  Miller  v.  Caldwell,  3  D.  &  R. 
267 ;  Craig  v.  Cox,  Holt,  N.  P.  R. 
380 ;  "  1  owe  you  not  a  farthing,  for 
it  is  more  than  six  years  since ;"  CoU^ 
man  v.  Marsh,  8  Taunt.  380.  '<  I 
thought  it  had  been  settled  at  the  time, 
but  I  have  been  in  so  much  trouble 
since,  that  I  cannot  recollect  anything 
about  it;"  Hellingg  v,  Shaw,  7  Taunt. 


608;  I  Moore,  340,  S.  C.  "The tes- 
tator always  promised  not  to  distres 
me  for  it"  (held  to  be  no  evidence  of 
a  promise  to  him) ;  Ward  v.  Hnttr, 
6  Taunt.  210.  One  of  several  execo- 
tors  said,  **  I  believe  the  debt  to  bet 
just  one>  but  I  cannot  do  any  tki^ 
without  the  consent  of  the  testators 
family  ;*'  held  insufiScient ;  M^O^ 
loch  V.  Dawes,  9  D.&  R.  40.  "  I  c» 
not  afford  to  pay  my  new  debts,  much 
less  my  old  ones  f*  Knott  v.  FerrtMy  ♦ 
D.  &  R.  479. 

{z)  Id. ;  Haydon  v.  Willimn,  7 
Bing.  163;  4  M.  &  P.  811,  S.C 
And  see  Leehmere  v.  Fletcher,  1  C.  * 
M.  626,  note  (a),  post,  829.  As  to  con- 
ditional promises  hy  infants  and  hn^' 
rupls,  see  ante,  154  and  191* 

(a)  3  Bing.  328 ;  see  also  R«c 
crqfl  V.  Lomas,  4  M.  &  Sel.  457. 

(6)  Linley  or  Linsell  v.  Baiisor, ! 
Scott,  399;  2  Bing.  N.  C.  241;  1 
Uodg.  305,  S.  C. 

(f )  5  Bing.  349 ;  4  M.  &  P.  ^ 
S.C. 
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following  observations: — '^  Plaintiff's  claim  with  that  of  others 
shall  receive  that  attention  that,  as  an  honourable  man,  I  con* 
sider  them  to  deserve,  and  it  is  my  intention  to  pay  them,  but 
I  must  be  allowed  time  to  arrange  my  affairs.  If  I  am  pro- 
ceeded against,  any  exertion  of  mine  will  be  rendered  abortive.'' 
**  I  am  ready  and  willing  to  do  any  thing  and  every  thing  to 
satisfy  Mr.  F,  and  all  my  creditors ;  and  my  only  regret  is,  that, 
by  the  way  my  father  has  left  me,  I  am  totally  unable  to  do 
more  than  give  up  (which  I  do  by  deed)  almost  the  whole  of  my 
income  to  my  creditors,  8cc. ;  and  if  I  am  put  in  prison,  not  one 
penny  will  my  creditors  ever  receive ;  if  my  person  is  laid  hold 
of,  I  will  never  put  in  bail,  but  will  surrender."  The  Court 
refused  to  set  aside  a  nonsuit  (though  apparently  moved  for 
upon  valid  grounds),  considering  the  above  letters  insufficient  to 
prevent  the  effect  of  the  statute :  that  they  did  not  '^  import  such 
a  direct  and  unqualified  acknowledgment  of  a  debt  as  would 
authorize  the  Court  in  implying  a  promise  to  pay." 

In  MorrellY.  Frith{d)  the  defendant  wrote  in  answer  to  a 
letter  from  the  plaintiff's  attorney  as  follows : — "  Sir — Since  the 
receipt  of  your  letter,  and  indeed  for  some  time  previously,  I 
have  been  in  almost  daily  expectation  of  being  enabled  to  give 
a  satisfactory  reply  to  your  first  application  respecting  the 
demand  of  Messrs.  Morrell  against  me.  I  propose  being  in 
Oxford  to-morrow  morning,  when  I  will  call  on  you  upon  the 
matter.  W.  C.  Frith  ;"  and  this  was  held  an  insufficient  ac- 
knowledgment under  the  statute. 

In  Poynder  v.  Bluck{e)  the  following  passage  in  a  letter  was 
held  not  to  be  a  sufficient  acknowledgment : — "  I  will  see  Davis 
or  write  him ;  I  have  no  doubt  he  has  paid  it;  if  by  chance  he 
has  not  paid  it,  it  is  very  fit  it  should  be." 

So  in  Brigstocke  v.  Smith{f\  upon  the  principle  that  an 
acknowledgment  to  defeat  the  operation  of  the  Statute  of  Limi- 
tations must  be  such  as  will  raise  the  implication  of  a  promise 
to  pay,  it  was  held  that  the  following  letter  was  not  sufficient  to 
take  the  case  out  of  the  statute.  ^^  In  reply  to  your  application 
of  the  19th  instant  for  the  payment  of  89/.  10^.  11  Jd.  to  Mr.  Z). 
Brigstocke,  I  beg  to  say  that  it  is  a  claim  I  am  by  no  means 
prepared  to  admit  to  the  full  extent,  and  to  make  the  following 


(//)  Morrdl  v.  Frith,  3  Mee.   &  (e)    Poynder  v.  Bluck,  5  Dowl. 

W.  40S ;  2  Juriftt,  619;   8  Car.  &  P.      570. 
246,  S.  C.  (y*)  1  C.  &  M.  483. 
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observations  respecting  it.  Of  that  sum  68/.  35.  Sd,  is  made  up 
of  items  for  business  and  materials  stated  to  have  been  done 
and  furnished  between  1817  and  1824,  a  period  during  which 
I  was  concerned  in  two  successive  partnerships,  to  one  or  other 
of  whom  the  accounts  Mr.  J5.  was  entitled  to  recover  ought 
to  have  been  charged.  Having  at  different  times  wound  up 
both  these  concerns,  and  quitted  Carmarthen  as  long  back  as 
the  year  1824,  I  was  surprised  to  receive  Mr.  B.'s  bill  in  1829, 
five  years  afterwards ;  and  it  is  certainly  not  a  little  strange  that 
he  should  then  send  in  a  charge  of  so  old  a  date,  when,  if  any 
account  was  due,  it  could  hardly  be  expected  that  the  means 
would  remain  of  ascertaining  its  correctness.  I  cannot  therefm 
allow  that  I  am  liable  to  pay  any  part  of  the  account  prevum 
to  the  year  \825\  but  as  I  anticipate  being  in  Carmarthen 
shortly,  I  will  communicate  with  Mr.  J5.  personally  respecting  it. 
The  remainder  of  the  account  is  for  repairs  ordered  by  an  agent 
under  the  late  firm  of  Robert  Smith  &  Co.  to  be  done  at  the 
works  at  Carmarthen  in  1827,  together  with  a  few  items  for 
glazing  in  the  year  1825,  making  together  20/.  175.  5rf.,  which 
I  believe  to  be  correctly  cliarged,  and  for  which  I  enclose  a 
check,  and  will  thank  you  to  acknowledge  the  receipt  of  it. 
Bayley,  B.,  after  adverting  to  the  principles  before  advanced, 
said,  "  Now  in  the  present  case  there  is  a  letter  acknowledging 
that  the  plaintiff  makes  a  demand,  but  not  acknowledging  the 
propriety  of  the  demand,  and  denying  all  liability  on  his  part  to 
make  the  payment.  I  think  where  there  is  such  a  denial,  I  can- 
not make  the  implication  of  a  promise  to  pay(^)." 


{g)  The  principles  upon  this  sub- 
ject are  thus  settled  with  some  degree 
of  certainty;  but  ditHculties  wiU  fre- 
quently arise  in  applying  them  to 
particular  cases.  The  following  de- 
cisions and  dicltif  in  which  it  was 
considered  that  there  were  sufficient 
acknowledgments  to  defeat  the  sta- 
tute, seem  to  be  opposed  to  the  rule 
now  established,  and  cannot  therefore 
be  deemed  law  at  the  present  dat^ ;  at 
least  very  few  of  them  can  be  consi- 
dered free  from  great  doubt :  — 

A V here  defendant  denied  that  he 
had  at  any  time  bought  any  stick  goods 
uf  the  plaintiff's  testator,  and  said 
further,  that  if  tiie  plaintiff  could 
prove  it,  he  would  pay  it ;  Holt,  C  J. 


reported  in  the  King's  Bench,  that  be 
had  put  this  case  to  all  the  judges  in 
England,  and  that  they  were  all  oi 
opinion,  that  a  general  inddii^ 
assumpsit  might  be  well  maintaioeii, 
because  the  defendant  had  toaised^ 
benefit  of  the  statute  ;  Heyling  ▼• 
Hastings,  1  Ld.  liaym.  389,  4«^' 
5  Mod.  425;  Com.  64;  1  Salk.  ». 
S. C,  cited  by  J^rd  Tenterdea, C.J- 
in Tanner  v.  Smart,  6  B.  kC.606; 
9  Dowl.  &  R.  553,  S.  C.  to  explain  lh« 
general  principle. 

In  Trucman  w  Fcnton,  Cowp.  54S» 
J^rd  Mansfield,  C.  J.  observed,  '^  The 
slightest  acknowledgment  has  been 
held  sufficient ;  as  saying,  *  prove  yo»" 
debt  and   1  will  pay  you.'-'  1  ^ 


DEFENCES— STATUTE  OP  LIMITATIONS, 


825 


In  Routledge  v.  Ramsey  the  defendant,  on  application  for  pay« 
mcnt  of  a  debt,  handed  over  to  the  plaintiff  certain  book  debts  due 


ready  to  account,  but  nothing  is  due 
to  you/  and  much  slighter  acknow- 
ledgments than  these  will  take  a  debt 
out  of  the  statute.''  In  Lawrence  v. 
Worrally  Peake,  93,  defendant  said, 
"  What  an  extravagant  bill  you  have 
delivered  me  ;'*  and  Lord  Kenyon 
held  this  a  sufficient  acknowledgment 
o(  sofne  money  being  due  to  take  it 
out  of  the  statute.  In  Hmfd\.  Maundy 
2  T.  R.  760,  where  the  terms  of  the  de- 
fendant's acknowledgment  supposed 
to  be  contained  in  a  letter  were  am- 
biguous, Ashurst,  J.  observed,  '*  that 
because  the  letter  perhaps  contained 
an  iminuuiion  that  something  was 
due,  it  should  have  been  left  to  the 
jury  to  infer  an  acknowledgment  of 
the  debt.**  [But  this  case  may  be 
considered  as  expressly  overruled  by 
Morrell  v.  Frith,  3  M  &  VV.  406,  and 
Bucket  v.  Church,  9  C.  &  P.  209, 
where  it  was  held,  that  a  doubtful 
admission  is  for  the  consideration  of 
the  Court f  and  not  of  the  jury ;  and 
see  Bird  y.  Gammon,  5  Scott,  213; 
post,  826,  827.]  In  Bailie  v.  Lord 
Inciuquin,  1  £sp.  435,  (decided  be- 
fore the  passing  of  Lord  Tenter- 
den*s  Act,)  the  defendant,  having  as- 
signed his  estate  for  payment  of  his 
debts,  wrote,  **  I  beg  leave  to  refer  you 
to  my  trustee,  Mr.  n.  W.,  on  this  com- 
plicated business;  I  should  be  glad 
to  be  informed  how  you  have  settled 
it  with  Lord  Cork ;"  the  action  being 
upon  a  bill  of  which  Lord  Cork  and 
the  defendant  were  joint  acceptors ; 
and  Lord  Kenyon  ruled  that  it  should 
lie  on  the  defendant  to  explain  the 
promise,  and  show  that  it  applied  to 
another  demand ;  and  suffered  the 
plaintiff,  without  any  proof  of  the 
trust  upon  the  above  letter  alone,  to 
defeat  a  plea  of  the  statute.  Where  the 
defendant  said  that  ''the  plaintiff  had 
paid  money  for  him  twelve  or  thir- 
teen years  ago,  but  that  he  had  since 
become  a  bankrupt,  by  which  he  was 
discharged,  as  well  as  by  law  from 
the  length  of  time  since  the  debt  had 
accrued  ;"  Lord  Kenyon  held  it  to  be 
sufficient,  and  said  *'  it  had  been  de- 
cided that  any  acklotcUdgmerU  of  the 


debt  was  sufficient  to  take  the  case 
out  of  the  statute  ;*'  Clarke  v.  Brad- 
shrno,  3  £sp.  155.  In  Lototh  v.  ^o- 
thergilly  4  Camp.  185,  a  demand 
being  made  by  a  seaman  on  the 
owner  of  a  ship  for  wages  which  had 
accrued  during  an  embargo,  he  said 
''  if  others  paid,  he  should  do  the 
same,*'  which  Lord  Ellenborough 
held  to  be  a  suflicient  acknowledg- 
ment on  which  to  imply  an  (sembU) 
absolute  promise.  Where  the  drawer 
of  a  bill  barred  by  the  statute  said, 
"  If  you  had  presented  the  protest 
the  same  as  the  rest,  it  would  have 
been  paid,  I  had  then  funds  in  the 
acceptor's  hands ;  it  having  been  dis- 
covered that  nojfrotest  in  that  case 
was  necessary,  Lord  Ellenborough, 
C.  J.  was  of  opinion,  that  the  drawer 
had  admitted  his  liability,  and  that 
the  statute  was  defeated ;  De  La 
Torre  v.  Barclay,  1  Stark.  R.  7.  In 
Thompson  v.  Osborne,  2  Stark.  R.  98, 
Lord  Ellenborough  held  at  NisiPrius, 
that  a  promise  to  pay  by  instalments, 
if  time  were  given,  was  sufficient  evi- 
dence to  support  a  declaration,  laying 
a  general  and  absolute  promise  with- 
in the  six  years.  "I  do  not  consider 
myself  as  owing  Mr.  B.  a  farthing, 
it  being  more  than  six  years  since  I 
contracted;  I  have  had  the  wheat, 
I  acknowledge,  and  I  have  paid  some 
part  of  it,  and  26/.  remain  due  ;" 
held  sufficient  to  obviate  the  statute ; 
Bryan  v.  Horseman,  4  East,  599. 
Upon  payment  being  demanded  of 
the  acceptor  of  a  bill,  he  admitted 
his  acceptance,  and  said  that  ''he 
had  been  liable,  but  was  not  liable 
then,  because  the  bill  was  out  of  date, 
that  he  would  not  pay  it ;  it  was  out 
of  his  power  to  pay  it ;"  and  the 
Court  held  that  the  statute  was  de- 
feated; Leuper  v.  Tatton,  16  East, 
420.  There  was  a  similar  decision 
where  to  a  demand  for  seamen's 
wages,  defendant  answered  that  "  he 
would  not  pay ;  there  were  none  paid, 
and  he  did  not  mean  to  pay  unless 
obliged ;"  Dowthwaite  v.  Tibbut,  5  M. 
&:  Sel.  75.  In  Frost  v.  Bengough, 
8  Moore,  180;   1  Bing.  266,^8.  C.  the 
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to  himself,  with  the  following  acknowledgment  in  writing :— "  I 
give  the  above  accounts  to  you,  so  you  must  collect  them,  and 
you  and  me  will  be  clear ;"  it  was  held  that  this  was  no  bar  to 
the  Statute  of  Limitations,  for  though  there  was  an  admission  of 
the  debt,  no  general  promise  to  pay  could  be  inferred  from  it, 
but  merely  a  promise  to  pay  in  one  particular  manner,  namdj, 
by  means  of  the  book  debts  {h)» 

But  in  Dodson  v.  Mackey(i)  the  following  passages  in  letters 
from  the  defendant,  in  answer  to  a  letter  of  the  plaintiff*8,  not 
produced,  were  held  to  be  sufficient,  and  not  conditional:— 
**  I  can  never  be  happy  until  I  have  not  only  paid  you  every 
thing,  but  all  to  whom  I  owe  money.  It  is  impossible  to  state 
to  you  what  will  be  done  in  my  affairs  at  present ;  it  is  difficult  to 
know  what  will  be  best,  but  immediately  it  is  settled  you  shall 
be  informed." — '^Your  account  is  quite  correct,  and  oh!  that 
I  were  going  to  inclose  the  amount  of  it,  if  she  (another  cre- 
ditor) will  only  have  patience,  I  will  in  time  pay  every  farthingi 
as  also  Miss  D.  (the  plaintiff)."  The  Court  held,  however,  that 
the  plaintiff  was  only  entitled  to  nominal  damages,  no  other 
evidence  having  been  given  of  the  amount  of  the  debt 

In  Bird  v.  Gammon  the  following  letter  was  held  sufficient  to 
take  the  case  out  of  the  statute : — **  I  wish  I  could  comply  with 
your  request,  for  I  am  very  wretched  on  account  of  your  not 
being  paid ;  there  is  a  prospect  of  an  abundant  harvest,  which 
must  turn  into  a  goodly  sum,  and  considerably  reduce  your 


following  letter  was  held  sufficient 
evidence  of  a  promise  within  the  six 
years,  to  go  to  a  jury  to  say  whether 
It  applied  to  the  transaction  in  dispute, 
no  evidence  having  been  ofTereid  of 
other  dealings  between  the  parties  :<~ 
**  Business  calls  nne  to  Liverpool ; 
should  I  be  fortunate  in  my  adven- 
ture, you  may  depend  on  seeing  me 
in  Bristol  in  less  than  three  weeks ; 
otherwise  I  must  arrange  matters 
with  you  as  circumstances  will  per- 
mit" In  Gibbont  v.  M^Catland, 
1  B.  &  Al.  690,  defendant's  saying 
"he  remembered  it  perfectly  well, 
and  that  when  he  tmzs  abie  it  should 
be  arranged,'*  was  held  such  a  recog- 
nition of  a  subsisting  liability  as  was 
sufficient  to  take  the  case  out  of  the 
statute  vnihout  proof  of  the  condi- 
tion.   In  ColUdgt  V.  Hom^  3  Bing. 


]  19,  where  the  defendant  in  refereoce 
to  the  claim  made  upon  him  said, 
"  it  is  not  a  just  one;  I  am  ready  to 
settle  the  account  whenever  Mr.  T.  C 
thinks  proper  to  meet  in  the  businctt- 
I  am  not  in  his  debt  90/.  nor  any- 
thing like  that  sum ;  shall  be  ba])py 
to  settle  the  difference  by  his  meetiog 
me  in  London  or  at  my  bouse  f 
whereupon  the  judge  told  tbejoiy 
that  the  statute  was  out  of  the  quef- 
tion ;  the  Court,  on  motion  fora  oev 
trial  upon  that  ground  refused  the 
rule. 

(A)  Routkdge  v.  Kanwy,  3  N.&P- 
S19;  8  Ad.  &  £1.  321,S.C.;  but  see 
Bird  V.  Ganunon,  5  Scott,  213;  ^ 
Bing.  N.  C.  883,  S.  C.  supra. 

(t)  Dodton  V.  Macketfy  4  Nev.  & 
Man.  327  ;  8  Ad.  &  £1.  225,S.C.  is 
not«. 
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account ;  if  it  does  notj  the  concern  must  be  broken  up  to  meet 
it.  My  hope  is,  that  out  of  the  present  harvest  you  will  be 
paid ;"  and  it  was  also  held  that  the  amount  might  be  proved  by 
extrinsic  evidence  (A). 

In  Dabbs  v.  Humphrey  {I)  the  following  acknowledgment  was 
held  sufficient  to  take  the  case  out  of  the  statute : — **  I  beg  to 
say  I  cannot  comply  with  your  request.  The  best  way  for  you 
will  be  to  send  another  bill,  and  draw  another  for  the  balance 
of  your  money,  80/.,"  without  any  evidence  of  another  bill  having 
been  drawn.  So  an  entry  in  a  bankrupt's  examination  of  a 
certain  sum  being  due  to  A.,  is  sufficient  to  take  the  case  out  of 
the  statute  (m). 

Where  the  acknowledgment  is  conditional,  the  plaintiff  must 
show  that  the  condition  has  been  performed ;  thus  where  the 
defendant  promised  to  pay  the  debt  when  he  wcu  able,  Lord 
Kenyon  ruled  that  the  plaintiff  was  bound  to  show  that  the  de« 
fendant  was  then  of  sufficient  ability  to  pay,  adding,  that  it  had 
been  so  ruled  before  by  Eyre,  C.  J.  (n).  Where  the  acknow- 
ledgment was,  **  I  shall  be  happy  to  pay  both  principal  and 
interest  when  convenient.  I  shall  pay  no  more  interest  till  we 
have  a  fair  settlement  f  it  was  held  that  the  plaintiff  was  bound 
to  show  that  it  was  convenient  to  pay,  and  also,  it  seems, 
that  a  settlement  had  taken  place  (o).  So  where  the  promise 
was,  ''  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as 
soon  as  I  can  ;'*  the  Court  of  King's  Bench  held  that  it  was 
necessary  for  the  plaintiff  to  show  the  defendant's  ability  to 
pay(p).  But  where  the  defendant  said  that  if  certain  other 
persons  paid,  he  should  do  the  same.  Lord  Ellenborough  held 
that  the  plaintiff  was  entitled  to  recover  without  proof  that  the 
other  persons  had  paid  (9).  So  where  the  defendant  promised  to 
pay  the  debt  by  instalments  if  time  were  given.  Lord  Ellenborough 
was  of  opinion  that  this  was  sufficient,  and  the  plaintiff  recovered 
without  proof  of  time  being  given  (r). 


(k)  Bird  V.  Gammon,  3  Bing.  N.  C. 
888;  6  Scott,  a  13. 

(/)  Dabbi  V.  HumphricMj  10  Bing. 
406 ;  4  M.  &  Scott,  285,  S.  C. 

(m)  Eickiew.  Nokes,  1  Moo.  &  Rob. 

359. 

(r)  Dames  ▼.  Smith,  4  Esp.  35 ; 
and  see  Beretford  v.  Saunden,  2  H. 

Bl.  iia. 
(o)  Edmundi  ?.  Doumet,  2  C.  &  M. 


459;  4Tyr.73,S.C. 

(p)  Tanner  v.  Smart,  6  B.  &  C. 
603 ;  Ay  ton  v.  Bolt,  4  Bing.  106 ; 
A*Court  V.  Cross,  4  Binff.  329;  11 
Moo.  198;  Httvdon  v.  Williams,  7 
Bing.  163  ;  4  M.  &  P.  818,  S.  C. 

{q)  Lotcth  V.  Fothergill,  4  Camp. 
185. 

(r)  Thompson  v.  Osborne,  2  Stark. 
98. 
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A  letter  expressed  to  be  written  ^'  without  prejudice*'  cannot 
be  received  as  an  acknowledgment  of  a  debt  to  bar  the  statute  (s). 

Upon  the  principle  that  an  admission  to  take  a  debt  out  of  the 
statute  of  limitations,  must  be  of  such  a  nature  that  a  promise 
can  be  implied  therefrom,  those  cases  in  which  debtors  ha?e 
admitted  the  original  claims,  but  have  denied  that  a  lidbiliUi 
existed  at  the  time  of  the  culmission,  because  the  debt  had  been 
paid(t);  or  because  there  was  a  set-off  SLgainsi  it(u);  or  because 
the  six  years  had  expired  (x) ;  are  clearly  good  law.  And  it 
appears  that  the  same  principle  equally  renders  ineffective  an 
admission  qualified  by  an  objection  which  would  at  any  time 
have  exempted  the  party  from  payment  ( y),  or  by  an  unfounded 
claim  to  be  discharged  by  a  particular  instrument  which  he  refers 
to,  or  upon  some  ground' which  he  specifically  adverts  to(i). 
And  it  would  now  probably  be  held  that  in  the  latter  cases  the 
plaintiff  cannot  be  allowed  to  take  the  case  out  of  the  statute,  by 
going  into  evidence  rebutting  or  negativing  the  ground  of  dis- 
charge relied  upon  by  the  defendant  in  making  his  admission; 
for  a  promise  of  payment  can  hardly  be  presumed  to  have  been 
made  by  a  party  who  disputes  his  liability,  even  on  fallacious 
grounds. 

.  A  trust,  or  direction  for  the  payment  of  debts  in  a  will  of  per- 
sonal estate,  will  not  stop  the  running,  or  take  debts  barred  out 
of  the  operation,  of  the  statute  of  limitations  (a). 

It  should  seem  that  there  is  some  doubt  whether  it  is  a  ques- 
tion for  the  judge  or  for  the  jury  to  determine,  whether  a  letter 
written  by  the  defendant  be  or  be  not  a  sufficient  acknowledg- 
ment for  the  purpose  of  taking  a  debt  out  of  the  operation  of  the 
statute  of  limitations ;  it  is  usual  for  the  judge  to  express  his  own 
opinion  with  regard  to  the  document,  and  also  leave  it  to  the 
jury  (i). 


(«)  Cory  V.  Brettotiy  4  C.  &  P.  462. 

(0  Birk  V.  Gwy,  4  Esp.  R.  184; 
Swann  v.  Sowell,  S  B.  &  Al.  759;  sed 
vide  Bcydell  v.  Drummond,  2  Camp. 
161;  Craig  v.  Cox,  Holt,  N.  P.  R. 
381. 

(u)  Swam  V.  Soivell,  2  6.  &  Al. 
759. 

(x)  CoUman  v.  Marsh,  3  Taunt. 
380;  Bryan  v.  Horseman,  5  Esp.  R. 
81 ;  Rawcr^  v.  Jjomas,  4  M.  &  Scl. 
457;  Snook  v.  Mears,  5  Price,  636; 
T.^per  V.  Tatton,  16  East,  421. 

(y)  De  la  Torre  v.  Barclay,  1  Stark. 
R.  7. 


(jj)  See  Oweti  v.  WoolUy,  Bull.  N. 
P.  168 ;  Partington  v.  Butcher,  6  Esp. 
R.  66;  Hellings  y.  Shatr^  1  Moorfi 
344;  7  Taunt.  608,  S.  C;  Beaie  ». 
Nind,  4  B.  &  Al.  568,  571,  572,  and 
note  (a). 

(a)  Freake  v.  Cranefeldt,  3  AlyL  & 
Cr.  499;  Evans  v.  *l\oetdy,  \  Bear. 
55.  See  2  Wms.  Exors.  1249;  2 
Chitty's  Eq.  Ind.  862. 

(6)  Bucket  V.  Church,  9  C.  &  P. 
209 ;  MorreU  v.  With,  3  M.  &  W. 
402 ;  sed  vide  IJoyd  v.  Mound,  2  T. 
R.  760. 
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It  is  necessary,  to  give  effect  to  a  written  instrument  offered  in 
evidence  as  an  acknowledgment  under  the  9  Geo.  IV.,  that  it 
contain  in  substance  a  distinct  admission  of  the  debt  sought  to  be 
recovered.  If  such  debt  be  not  mentioned  therein,  and  there  be 
no  reference  thereby  to  any  written  document  which  states  it,  the 
statute  is  not  obviated.  In  Kennett  v.  Millbanh  (c)  the  defend- 
ant, by  a  deed  reciting  that  he  *^was  indebted  to  the  plaintiff  ^^ 
and  others,  assigned  his  property  to  the  plaintiff,  in  trust  to  pay 
all  such  creditors  as  should  sign  the  schedule  of  debts  annexed ; 
provided  that  if  all  did  not  sign,  the  deed  should  be  void.  The 
plaintiff  never  signed^  nor  was  the  amount  of  his  debt  stated.  It 
was  decided  that  the  debt  was  not  taken  out  of  the  statute  of  limi- 
tations, although  it  was  admitted  orally  that  he  had  but  one  debt. 
The  deed  did  not  in  that  case  admit  the  debt  sued  for.  But  in 
Dichenson  v.  Hatfield  {d)  Lord  Tenterden,  C.  J.,  held,  in  an 
action  upon  a  bill,  that  a  letter,  in  which  the  defendant  promised 
to  pay  *'  the  balance  due  from  him  to  the  plaintiff"  was  sufficient ; 
observing  that  the  9  Geo.  IV.  did  not  require  the  amount  of  the 
debt  to  be  specified;  but  that  the  plaintiff  could  only  recover  no- 
minal damages,  as  he  did  not  prove  what  the  balance  was.  And 
in  Lechmere  v.  Fletcher  (e)  it  was  decided  that  the  amount  of  the 
debt  need  not  be  stated,  and  may  be  proved  by  and  recovered 
upon  extrinsic  evidence :  there  the  defendant's  promise  was  to 
pay  "  his  proportion''  of  a  joint  debt  barred  by  the  statute.  In 
Waller  v.  Lacy{f)  the  cases  of  Dichenson  v.  Hatfield  and 
Lechmere  v.  Fletcher  were  recognised :  there  the  defendant  had 
a  claim  against  his  attorney  the  plaintiff,  the  amount  of  which 
was  not  ascertained.  At  the  foot  of  his  bill  the  plaintiff  acknow- 
ledged the  defendant's  debt  thus  :  "  By  Mr.  Lacy's  bill ," 

leaving  a  blank  for  the  sum ;  and  this  was  held  a  sufficient  ac- 
knowledgment to  take  the  claim  out  of  the  statute. 


(c)  J  M.  &  Scott,  102  ;  8  Bing.  38, 
S.  C;  observed  upon  in  Lichmere  v, 
Fletcher,  1  C.  &  M.  631.  But  accord- 
ing to  Frost  Y.  Bengoughf  1  Bing.  266, 
8  Moore,  180,  S.  C,  \?here  a  debt  is 
admitted,  if  no  other  account  between 
the  parties  appear,  the  onus  of  showing 
that  other  transactions  existed  to  which 
the  acknowledgments  miffht  probably 
refer,  is  thrown  on  the  defendant ;  see 
Bailie  v.  Lord  Inchiquin,  1  Esp.  K. 
435,  cited  ante^  895,  note  (g);  and 


see  Evans  v.  Daoies,  4  Ad.  &  £.  840; 
postf  831. 

(d)  5  C.  &  P.  46;  1  M.  &  Rob. 
141.  And  see  Cheslyn  v.  Dalby,  2 
You.  &  Col.  199. 

(0  1  C.  &  M.  623;  posty  834. 

(/)  Waller  v.  lacy,  1  Scott  N.  FU 
186 ;  8  Dowl.  563  ;-$.€.  And  see  Bird 
V.  Gammon  J  5  Scott,  213 ;  3  Bing.  N* 
C.  886,  S.  C.  ante,  826 ;  Dodson  v. 
Macketff  8  Ad.  &  £.  225,  in  note ; 
ante,  826* 
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A  memorandum  was  taken  by  the  plaintiff  from  the  defendimt 
on  30th  July,  1821,  as  follows :— "  /•  O.  U.  IQOL  C.  D.  80tli 
July,  182L"  On  the  17th  August,  1831,  the  defendant  gare, 
on  the  same  paper,  an  acknowledgment  signed  under  the  former 
memorandum,  as  follows : — "  17th  August,  17 — ,  receiYed  601 
C.  Z>.*'  It  was  held  that  the  second  did  not  take  the  first  memo- 
randum out  of  the  statute  {g)» 

Indorsements  on  a  promissory  note,  admitting  the  receipt  of 
interest,  are  presumed  to  have  been  written  at  the  time  they  bear 
date  (h).  So  the  date  when  a  letter  containing  a  new  promise 
was  written  may  be  supplied  by  parol  («)• 

Part  payment. — The  statute  9  Greo.  IV.  c.  14,  s.  1,  provides(i}, 
it  will  be  remembered,  "  that  nothing  therein  contained  shall 
alter  or  take  away«  or  kssen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person."  A  part  payment 
takes  a  case  out  of  the  statute,  because  it  is  evidence  of  a  fresh 
promise  (/)• 

Therefore  since  the  act  (m),  as  well  as  before  (n),  a  part  pay- 
ment of  a  debt  revives  the  claim  as  to  the  residue.  The  part  pay- 
ment must  be  proved  by  a  person  who  witnessed  it  (o),  or  by  the 
defendant's  written  and  signed  admission  thereof;  proof  of  his 
verbal  admission  will  not  suffice.  The  mere  fact  of  a  sum  of 
money  having  been  paid  by  the  defendant  to  the  plaintiff  is  not 
enough  to  take  a  case  out  of  the  statute  of  limitations,  without 
some  evidence  that  it  was  a  payment  of  a  debt;  and  that  it  was 
not  the  discharge  of  a  balance  due,  but  a  payment  intended  by 
the  debtor  to  be  applied  in  part  discharge  of  a  particular  and 
2ar^€r  demand  (p) ;  but  the  fact  of  the  payment  having  been  proved, 


{g)  Robarti  v.  Robarti,  1  M.  &  P. 

487. 

(h)  Smith  V.  Battens,  t  M.  &  Rob. 
34i. 

(i)  Edmunds  v.  Downes,  2  C.  &  M. 
459;  4Tyr.  173,  8.C. 

(A)  Ante,  820. 

(/)  Per  Parke,  J.,  Goican  v.  Forstcr, 
3  B.  &  Ad.511. 

(m)  Wyatt  v.  Hodstmy  8  Bing.  d09 ; 
1  M.  &  Scott,  432,  S.  C;  Bealy  y. 
Greeralade^  2  C.  &  J.  61 ;  Cfupp'mdale 
V.  TAurt/ofi,  M.  €c  Mai.  411 ;  4  C.  & 
P.  98,  S.  C. ;  JWfU  ▼.  Daviet,  4  Ad. 
&  £.  840;/w«f,  831. 

(«)  Whitcomb  V.  Whitings  Doug. 
65S;  Burleigh  ▼.  Stott,  8  B.  &  C.  36; 


2  M.  &  R.  93,  S.C. ;  Pease  ▼.  Hint, 
10  B.  &  C.  122. 

(o)  Where  a  witness  admitted  that 
an  account  containing  a  memoraoduo 
of  a  payment  on  behalf  of  the  defend- 
ant was  in  his  handwriting,  but  codki 
not  recollect  the  fact  of  payment,  tbii 
was  held  evidence  to  go  to  the  jury  of 
the  fact  of  the  payment;  Trtnlkam  f< 
DeveriUy  4  Scott,  128;  3  Bing.  N.C. 
39T  S.  C. 

( p)  Ijppet  V.  Heane,  1  C,  M.  *»• 
262;  4  T^r.  772;   Willis  r.  Newkm, 

3  Y.  &  J.  518.  And  see  Emm  ▼. 
Davies,  4  Ad-  &  E.  840,  post,  831 .  Ami 
see  Leeson  r.  Smith,  4  Nev.  &  Mto. 
a04 ;  there,  io  order  to  take  a  case  tMt 
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its  appropriation  to  a  particular  account,  whether  in  respect  of 
principal  or  interest,  may  be  shown  by  the  verbal  declarations  of 
the  party  making  the  payment,  and  such  declarations  need  not 
have  been  at  the  time  of  such  payment  {q). 

A  part  payment  must,  however,  in  order  to  defeat  the  opera- 
tion of  the  statute  be  expressly  made  and  appropriated  by  the 
debtor  on  account  of  the  debt,  which  would  otherwise  be  barred 
by  the  statute ;  and  therefore  if  a  creditor  has  two  separate  de- 
mands against  his  debtor,  one  barred  by  the  statute,  and  the 
other  not,  and  the  debtor  make  a  payment  without  specifically 
appropriating  it  to  either  demand,  though  the  creditor  may  in  ex- 
ercise of  his  ordinary  right  of  appropriation  apply  it  in  part  liqui- 
dation of  the  older  demand,  he  cannot  make  it  operate  as  a  part 
payment  under  the  statute  to  revive  his  remedy  for  the  remainder 
of  such  old  demand  (r). 

Although  the  statute  enacts  that  even  an  acknowledgment  in 
writing,  by  one  of  two  joint  debtors,  shall  not  bind  the  other,  yet 
a  part  payment  by  one  will  fix  the  other  original  contractor  as  to 
the  balance  (»).  And  a  payment  on  account  of  interest,  where 
the  debt  consists  or  is  composed  of  principal  and  interest,  will 
revive  the  remedy  (0« 

In  an  action  on  a  promissory  note  bearing  interest,  proof  that 
the  defendant,  being  sent  to  by  plaintiff  for  money,  paid  U.,  and 
said,  '^this  puts  us  straight  for  last  year's  interest,  all  but  18^.; 
some  day  next  week  I  will  bring  that  up,"  is  a  suflicient  answer 
to  a  plea  of  the  statute  of  limitations,  no  evidence  being  given 
of  any  other  debt  due  from  the  defendant  to  the  plaintiff  (u). 

Where  a  debtor  draws  a  bill  of  exchange,  to  be  applied  in 
part  payment  of  a  debt,  and  the  bill  is  paid  when  due  by  the 
drawee  to  the  creditor,  it  operates  as  a  part  payment  to  defeat 


of  the  statute  of  limitations,  a  payment 
of  Ms.  as  interest-money  was  proved : 
this  was  held  not  to  justify  a  verdict 
finding  a  debt  of  13/.  16«.  A  verdict 
for  nominal  damages  only  could  upon 
this  evidence  have  been  sustained. 

{q)  Id. ;  Waien  v.  Tompkin$y  S  C, 
M.  &  li  723;  1  Tyr,  &  G.  137. 

(r)  MilU  V.  Fowket,  7  Scott,  444 ; 
5  Bing.  N.  C.  455,  S.  C;  ante^  753; 
and  see  Waller  v.  Xocy,  1  Scott,  N.  R. 
186;  1  Man.  &Gr.  54;  8  Dowl.563, 
S.  C,  enUf  758. 


(<)  Wyatt  V.  Hodion,  8  Bing.  309; 
Channellv.  Ditchbuniy  5  M.  &  W. 
494 ;  see  further,  postf  834 

(0  Wyatt  V.  Hodson;  Beal^  v. 
Gre&ulade;  ante,  QSt,  note  (m).  But 
a  payment  on  account  of  principal  does 
not  admit  interest,  unless  the  latter  be 
shown  to  have  composed  part  of  the 
claim,  and  to  be  connected  therewith ; 
CoUj/er  V.  WiUocA^  4  Bing.  313;  12 
Moore,  557,  S.  C. 

(tt)  Evans  v.  Davies,  4  Ad.  8t  £• 
840. 
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the  statute  of  limitations  only  from  the  time  of  the  delivery  of  the 
bill  by  the  debtor^  and  not  from  the  time  of  its  payment  (x). 

If  a  sum  be  allowed  the  debtor  in  an  account  as  a  part  pay- 
ment^  and  he  pay  the  balance  of  such  account,  this  shall  be 
deemed  a  sufficient  part  payment  within  the  act  (y).  And  where 
a  creditor  agrees  to  receive  goods  in  reduction  of  his  demand, 
the  delivery  of  such  goods  operates  as  a  payment  within  the  sta- 
tute (z). 

The  9  Geo.  4,  c.  14,  s.  1,  requires  that  the  written  acknow* 
ledgment  or  promise  shall  be  ''  signed  by  the  party  chargeahk 
thereby"  Upon  which,  in  Whippy  v.  Hillary  (a),  it  was  it- 
cided  that  the  statute  was  not  barred  by  a  letter  from  the  defend- 
ant, '^  that  family  arrangements  had  been  making  to  enable  him 
to  discharge  the  debt ;  that  funds  had  been  appointed  for  tbt 
purpose,  of  which  A.  was  trustee  ;  and  that  the  defendant  had 
handed  the  plaintiff's  account  to  him ;  that  some  time  must 
elapse  before  payment,  but  that  the  defendant  was  authorised  iy 
A.  to  refer  the  plaintiff  to  him  for  any  further  information ;"  for 
such  letter  does  not  charge  the  drfendant.  And  in  Routledgei. 
Ramsey  (i),  the  defendant  having  sums  of  money  due  to  him 
from  third  persons,  handed  the  accounts  to  his  creditor,  the 
plaintiff,  and  wrote  to  him  thus — '^  I  give  the  above  accounts  to 
you,  so  you  must  collect  them  and  pay  yourself,  and  you  and  I 
will  then  be  clear ;"  it  was  held,  that  the  defendant  did  not  by 
this  letter  charge  himself  and  though  it  contained  an  acknow- 
ledgment of  the  plaintiff's  demand,  no  promise  to  pay  could  be 
inferred,  except  in  the  way  pointed  out  in  the  defendant's  letter. 

Where  a  written  instrument,  containing  a  promise  to  pay  a 
debt  barred  by  the  statute  has  been  lost,  oral  evidence  of  the 
contents  may  be  received  (c). 

It  seems  that  an  absolute  admission,  even  after  the  commence- 
ment of  action,  would  be  sufficient  to  support  it,  in  answer  to  a 
plea  of  the  statute  of  limitations  (<{);  but  a  conditional  promise 


(x)  Irving  y,  Veitch,  3  M.  &  W.  90; 
8  M.  &  W.  313 ;  Gawan  v.  Forster, 
3  B.&Ad.  507. 

(y)  Chippendale  v.  Thurston^  4  C.  & 
p.  98;  and  see  Waller  y.  Andrews^  3 
M.  &W.  312;  ante,  751, 

(j;)  Cooper  v.  Steevens,  4  Ad.  &  £. 
71 ;  5  Nev.  &  Man.  635 ;  7  C.  &  P. 
250 ;  1  Harr.  &  W  480,  S.  C;  Hart 
V.  Naiihy  2  C,  M.  &  R.  337 ;  1  Gale, 
171,  S.  C. 


(a)  Whippy  V.  Hillary,  3  B.  &  Ad 
399,  recognized  in  Routledgt  t.  BmM' 
seyy  8  Ad.  &  E.  221 ;  3  Ner.  &  P. 
391,  S.  C. ;  and  see  ante,  819. 

(6)  Routledge  v.  Rants^,  3  N.  &  P. 
391;  8  Ad.  &E.  221,S.  C. 

(c)  Haydan  v.  William,  4  M.  &  P- 
811;  7Bing.  163,  S.  C. 

(d)  See  Vea  v.  Fourakcr,  2  Burr. 
1099 ;  Thornton  v.  lUingworth,  2  R 
&  C.  825;  4  D.  &  R.  547,  S.  C.    Ai 
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after  writ  issued  would  not  suffice,  because  in  such  case  the  right 
of  action  does  not  accrue  until  the  condition  is  performed  (e). 

If  a  cause  of  action,  arising  from  the  breach  of  a  contract  to 
do  an  act  at  a  specific  time,  be  once  barred  by  the  statute  of 
Umitations,  a  subsequent  acknowledgment  by  the  party  that  he 
Irohe  the  contract,  will  not,  it  seems,  take  the  case  out  of  the 
statute  (/). 

3.  By  whom  the  Acknowledgment  must  be  made. 

Before  the  statute  9  Geo.  4,  c.  14,  it  was  held  that  the  ad- 
mission of  the  debt  by  the  authorized  agent  of  the  debtor  {g\ 
or  by  a  third  party,  to  whom  he  referred  the  creditor  for  in- 
formation respecting  his  demand  (A),  or  by  the  wife  of  a  debtor 
who  was  accustomed  to  conduct  his  business  (i),  or  by  his  counsel 
at  the  trial  in  his  hearing  (ft),  was  sufficient  to  revive  the  remedy. 
But  the  law  in  this  respect  is  altered  by  the  first  section  of  the 
statute,  which  provides  that  the  written  acknowledgment  shall  be 
signed  "  by  the  party  chargeable  thereby  (Z) ;"  and  therefore  the 
signature  of  the  debtor^s  agent  will  not  suffice  (m). 

It  will  have  been  observed  that  the  statute  expressly  provides 
that  even  a  written  acknowledgment  of  the  debt  by  one  of  two 
joint  debtors  or  joint  executors  shall  not  revive  the  remedy 
against  the  other  party  ;  and  if  they  be  jointly  sued,  the  plaintiff 
may  recover  in  such  action  against  that  defendant  who  has  ac- 
knowledged the  claim;  the  olher  defendant  recovering  a  ver- 

to  a  new  promise  by  an  adult  af\er  of  action  arises  from  the  doing  or 

action  to  pay  a  debt  barred  by  infancy,  omitting  to  do  some  act  at  a  particular 

see  id, ;  and  antCy  154.  moment,  in  breach  of  a  contract."    See 

(e)  See  Tanner  v.  Smart,  6  B.  &  C.  Gibbons  v.  M'Casland,  1  B.  &  Al.  691, 

603;    Baydon  v.    Williams,  7  Bing.  692. 

J63  ;  4  M  &  P.  811,  S.  C;  Lechmere  (g)  Burl  v.  Painter,  5  Esp.  R.  145. 

V.  Fletcher,  1  C.  &  M.  626,  note  (o)  ;  (h)  Williams  v.   Innes,   1  Campb. 

potty  834.  364. 

(/)  Boydell  v.  Drummond,  2  Camp.  (i)  Anderson  v.  Sanderson,  Holt,  N. 

160;  Peake,  Ev.  205;  Hurst  v.  Par-  P.  R.  91.     See  Gregory  v.  Parker,  1 

ker,  1  B.  &  Al.  92 ;  2  Chitty,  R.  249,  Campb.  394. 

S.  C. ;  Short  v.  McCarthy,  3  B.  &  Al.  {k)  Colledge  v.  Home,  3  Bing.  119; 

626 ;  Whitehead  v.  Howard,  5  Moore,  1 0  Moore,  43 1 ,  S.  C. ;  see  now  Ken^ 

105;   2  B.  &  B.  372,   S.  C.     In  2  nett  v.  Milbank,  8  Bing.  40,  41;  1 

Campb.,  Lord  Ellenborough  said,  "  If  Moore  &  Scott,  102,  S.  C. 

a  man  acknowledge  the  existence  of  a  {I)  Ante,  819;    and  although  the 

debt  barred  by  the  statute,  the  law  has  debtor  sign  the  admission,  he  must 

been  supposed  to  raise  a  new  promise  charge   himself  thereby,    ante^^    832 ; 

to  pay  it,  and  thus  the  reroeay  is  re-  Routledge  v.  Ramsey,  3  Nev.  &  P. 

▼ired ;  but  no  such  eifect  can  be  given  391 . 

to  an  acknowledgment,  where  the  cause  (m)  Hyde  v.  Johnson,  3  Scott,  230. 
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dict(n).  Where,  however,  in  a  joint  action  against  two,  it  ap- 
peared that  one  had  in  writing  promised  to  pay  ''  his  praportiotk 
of  the  debt  when  applied  to"  the  court  held  that  in  such  joint 
action  on  the  original  debt,  and  joint  cause  of  action,  the  plaintiff 
could  not,  in  reference  to  the  terms  of  the  promise,  recover  even 
against  the  party  who  made  it  (o).  An  action  was  subsequeatly 
brought  against  that  party,  and  he  was  declared  against  spedaUy 
on  his  conditional  promise  to  pay  his  share  of  the  debt  trAen  op- 
plied  to  ;  and  it  was  decided  that  such  written  promise  was  bind- 
ing, and  that  the  action  was  well  brought,  although  the  written 
memorandum  did  not  mention  the  defendant's  proportion  of  the 
debt ;  and  although  in  the  former  action  he  recovered  a  verdict 
and  judgment  on  the  pleas  of  the  general  issue  and  statute  of 
limitations,  and  the  plaintiff  had  a  verdict  and  judgment  against 
the  other  defendant  upon  the  general  issue  (p). 

But  a  part  payment  by  one  of  several  original  joint  debtors  (X 
contractors,  either  of  principal  or  interest  comprising  the  original 
debt,  revive^  the  remedy  against  the  other  parties,  although  thej 
were  sureties  only  (q),  and  although  the  payment  was  not  made 
until  after  the  statute  of  limitations  had  actually  barred  the  ori- 
ginal debt  (r).  And  this  rule  applies,  although  the  parties  were 
bound  severally  as  well  as  jointly  to  pay  the  debt,  and  the  ac- 
tion is  brought  separately  against  one  of  them  who  did  not  make 
the  part  payment  {$). 

So  the  payment  of  interest  from  time  to  time  by  the  vestry  of  a 
parish  on  a  note  given  by  churchwardens  on  the  parish  account, 
takes  the  case  out  of  the  statute  of  limitations,  as  against  tbe 
makers,  more  especially  where  one  of  such  makers  has  audited 
the  parish  accounts,  in  which  payments  of  interest  on  the  note 
are  entered  (t). 

But  a  part  payment  must  not  be  without  the  consent,  express 


(n)  Ante,  819,  820. 

(o)  Lechmerev,  Fletcher  and anothtr^ 
in  King's  Bench,  1  C.  &  M.  636,  note 
(a). 

(p)  Leehmere  v.  Fletcher,  in  the 
Exchequer,  1  C.  &  M.  623  ;  but  see 
per  Lord  Denman,  Hooper  v.  Stephens, 
7  Car.  &  P.  261 ;  Bird  v.  GammoHy  5 
Scott,  213  ;  3  Bing.  N.  C.  883. 

(9)  Ante,  820. 

(r)  Chamtell  v.  Ditchbum,  5  M.  & 
>Y*  494,  496,  and  cases  there  cited ; 


Ex  parte  Woodman,  re  Turner,  3  Moot 
8c  Ayr.  609;  9ed  vide  id,  615. 

(s)  Whitcombe  ▼.  Whiting,  Doig. 
653 ;  Burleigh  v.  Stott,  8  B.  &  C.  36; 
Pease  v.  Hirst,  10  B.  &  C  12* ; 
Perham  ▼.  Raynal,  2  Bing.  306;  9 
Moore,  566,  S.  C. ;  ChanncU  v.  Dild- 
bum,  5  M.  &  W.  494,  and  cases  theic 
cited. 

(0  Crew  V.  Petiit,  3  Nev.  ftMan. 
456 ;  S.  C,  nom.  JR^io  t.  PeUet,  1 A4. 
&  £.  196. 
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or  implied^  of  the  debtor:  and,  therefore,  if  it  be  made  by  his 
agent  contrary  to  his  instructions,  or  by  a  stranger  without  his 
authority,  it  will  not  avail  (m). 

A  payment  by  one  of  several  joint  debtors  must  have  clear 
reference  to  their  debt,  or  it  will  not  bind  or  affect  the  other 
party ;  and  it  has  therefore  been  considered,  that  in  order  to  take 
a  case  out  of  the  statute,  in  an  action  on  a  promissory  note,  it  is 
not  sufficient  to  show  a  general  payment  by  a  joint  maker  of  the 
note  to  the  payee  within  six  years,  so  as  to  throw  it  upon  the 
defendant  to  show  that  the  payment  was  not  made  on  account  of 
the  note  (x). 

The  principle  upon  which  part  payment  (which  is  the  most 
powerful  admission  of  a  debt  and  a  strong  evidence  of  a  promise 
to  pay  the  remainder)  is  allowed  to  affect  other  parties  jointly 
indebted  with  the  payer,  is  the  community  of  interest  between 
them,  and  the  presumption  that  the  party  paying  would  not  thus 
acknowledge  that  which  was  adverse  to  his  own  interest  (y),  or 
be  collusively  induced  to  make  the  sacrifice  of  a  part  payment, 
for  the  purpose  of  fixing  his  co-contractor. 

Where  the  original  community  of  interest  and  liability  ceases, 
Che  part  payment  by  one  affects  himself  only.  Therefore,  after 
the  death  of  one  or  two  joint  or  joint  and  several  contractors, 
his  executors  cannot  be  prejudiced  or  made  liable  by  a  part  pay- 
ment, after  the  lapse  of  six  years,  by  the  surviving  debtor  (z). 
Nor  in  such  case  will  the  latter  be  affected  by  a  payment  on 
account  by  the  executors  (a). 

It  was  determined  in  Jackson  v.  Fairbank  {b)  that  a  payment 
within  six  years,  of  a  dividend  on  a  joint  and  several  note,  under 
a  commission  of  bankrupt  against  one  of  the  makers,  precludes 
the  other  from  availing  himself  of  the  statute  of  hmitations. 
But  this  decision  appears  to  have  been  doubted  in  Brandram  v. 
Wharton  {c)  on  the  ground  that  the  acknowledgment,  besides 
being  a  constructive  one,  was  made  by  parties  (the  assignees)  who 


(tt)  Linsell  r.  Bonsor,  «  Bing.  N.  C.  («)  Atkint  v.  Tredgold,  2  B.  &  C. 

941 ;  2  Scott,  399.  23;  3  D.  /!^  R.  200,  S.  C.     But  see 

(jr)  Holme  ▼.  Greeny   1  Stark.  R.  this  case  observed  upon  per  Parke,  B., 

488,  per  Lord  Ellenborough,  observed  Channell  v.  Ditchburn,  5  M.  &  W.  497, 

upon  by  Parke,  B.,  in  Waters  y,  Tomp*  498. 

kins,  2  C,  M.  &  R.  727  ;  1  Gale,  323,  (a)  Slater  v.  Lawson^  1  Barn.  &  Ad. 

S.  C. ;  Brandram  v.  WhaHon^  1  B.  &  396. 

Al.  468.  (6)  9  H.  Bla.  340. 

(jf)  Set  2  Stark.  £v.  44, 483,  2d  ed.  (c)  l  B.  &  Al.  463. 
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never  could  be  called  upon  for  contribution.  In  that  case,  one 
of  two  joint  drawers  of  a  bill  of  exchange  became  a  bankropt, 
and  under  his  commission  the  indorsee  proved  a  debt  (beyond 
the  amount  of  the  bill) /or  goods  sold,  &c.,  and  exhibited  the  bill 
incidentally  (that  is,  as  a  security  he  then  held  for  his  debt), 
and  afterwards  received  a  dividend;  it  was  held,  in  an  action  by 
the  indorsee  against  the  solvent  drawer,  that  the  payment  of  the 
dividend  within  six  years  did  not  revive  the  demand  against  him. 
The  court,  however,  distinguished  the  case  from  Jackson  t 
Fairbanks  for  there  the  claim  was  made  and  the  dividend  re- 
ceived upon  the  instrument  itself;  whereas  in  Brandram  t. 
Wharton  the  dividend  was  on  a  distinct  debt,  and  the  instrument 
was  introduced  but  incidentally,  and  the  introduction  or  omission 
of  it  neither  increased  or  diminished  the  claim  upon  the  divi- 
dends ;  and  Bayley,  J.,  observed  that  there  was,  in  fact,  no  ac- 
knowledgment by  any  one. 

4.  To  whom  the  Acknowledgment  must  be  made. 

It  should  seem  that  since  the  passing  of  Lord  Tenterdens  Aiij 
9  Geo.  4,  c.  14,  an  acknowledgment  of  a  debt  made  to  a  stranger 
will  not  have  the  effect  of  taking  such  debt  out  of  the  operation 
of  the  statute  of  limitations  ;  it  must  be  made  to  the  creditor  or 
his  agent  (ef).  Before  the  passing  of  that  act  there  were  how- 
ever several  decisions  to  the  contrary. 

Thus  in  a  case  before  Lord  Kenyon  at  Nisi  Prius  (c),  to  prove 
an  acknowledgment  by  the  defendant  of  the  debt  within  six  years, 
in  answer  to  a  plea  of  the  statute  of  limitations,  the  plaintiff 
called  a  witness  to  whom  the  defendant  was  also  indebted,  and 
who  having  called  on  him  for  money,  the  defendant  stated,  "  I 
suppose  you  want  money,  but  I  cannot  pay  you :  I  must  pay 
Mr.  Peters  {the  plaintiff)  first,  and  then  1*11  pay  you :"  and  his 
lordship  held  that  this  acknowledgment  took  the  case  out  of  the 
statute.  So,  where  A,,  by  means  of  misrepresentation,  received 
of  B,y  and  several  other  persons,  his,  J..'s,  tenants,  various  sums 
of  money,  to  which  he  was  not  entitled ;  and  on  B.  remonstrating 
that  he  and  the  other  tenants  had  paid  more  than  was  due,  i* 
stated  to  B.^  that  if  there  was  any  mistake  it  should  be  rectified; 
it  was  held  that  this  obviated  the  statute  as  to  the  payments  made 


{d)  See  Grcnfell  v.  GirdUstane,  2         (e)  Peters  v.  Brown,  4  Esp.R^fi. 
You.  &  Col.  609. 
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by  the  other  tenants  as  well  as  by  B,  (/)  And  an  acknowledg- 
ment of  a  debt  (due  to  the  plaintiff)  in  a  deed  to  third  persons, 
and  to  which  the  plaintiff  was  a  stranger^  was  held  sufficient  to 
defeat  the  operation  of  the  act  {g\  In  an  action  against  A.^  on 
the  joint  and  several  promissory  note  of  himself  and  jB.,  to  take 
the  case  out  of  the  statute,  it  was  considered  sufficient  to  give  in 
evidence  a  letter  written  by  A.  to  B,  within  six  years,  desiring 
him  to  settle  the  demand  {h) ;  but  an  acknowledgment  by  the 
acceptor  of  a  bill  of  exchange,  within  six  years,  of  his  liability 
on  the  bill  to  the  payee  thereof,  but  accompanied  with  a  decla- 
ration that  he  was  not  liable  to  the  drawer y  there  being  no  con- 
sideration for  the  acceptance,  was  held  not  to  be  sufficient,  in  an 
action  by  the  latter  against  the  acceptor,  to  take  the  case  out  of 
the  statute ;  for  the  admission  could  not  enure  to  the  benefit  of  a 
party  whose  claim  the  defendant  denied  (i). 

Payment  of  interest  to  the  administrator  of  the  payee  of  a  note 
is  sufficient  to  take  the  case  out  of  the  statute  of  limitations, 
though  the  letters  of  administration  were  not  obtained  in  the  dio- 
cese in  which  the  note  was  bonum  notahilium  (A).  And  where 
trustees  under  a  will  lent  the  trust  fund  to  the  defendant,  and  took 
from  him  a  promissory  note  for  the  amount  with  interest,  describing 
them  as  trustees,  it  was  held  that  the  payment  within  six  years 
of  part  of  the  principal  and  interest  due  on  the  note  to  one  of  the 
cestui  (pie  trusts  and  legatees  was  sufficient  to  prevent  the  statute 
of  limitations  from  operating  against  the  note  (Z). 

4.   Of  issuing  and  continuing  a  Writ  to  save  the  Statute. 

By  the  uniformity  of  process  act,  2  W.  4,  c  39,  s.  10,  it  is  pro- 
vided, *^  That  no  writ  issued  by  authority  of  this  act  shall  be  in 
force  for  more  than  four  calendar  months  from  the  day  of  the 
date  thereof,  including  the  day  of  such  date  ;  but  every  writ  of 
summons  and  capiat  (m)  may  be  continued  by  alias  hndpluries,  as 
the  case  may  require,  if  any  defendant  therein  named  may  not 
have  been  arrested  thereon  or  served  therewith:  provided  always^ 

(/*)  Clarke'^.  Houghamy  2  B.  & C.  353 ;  10  Bing. 480. 

149 ;  3  D.  &  R.  322,  S.  C.  (/ )  Megginson  v.  Harper,  2  C,  &  M. 

(g)  Mountttephen  v.  Brooke,  S  B.  &  32'2 ;  4  Tyr.  94,  S.  C. 

Al.  141.  (m)  All  personal  actions  must  now 

(A)  Hallidayy.  Ward,  3  Camp.  32.  be  commenced  by  writ  of  summons,  1 

(0  EaiterLy  i.Pulkn,  3  Stark.  R.  &2  Vice.  110, s.  2;  and  see  Thomp^ 

186.  9on  V.  Dicas,  1  C.  &  M.  768. 

(A)  Clarke  r.  Hooper,  4M.  &Scott, 


638 


DEFENCES — STATUTE   OF   LIMITATIONS. 


that  no  first  writ  shall  be  available  to  prevent  the  operation  of  aoj 
statute,  whereby  the  time  for  the  commeDcement  of  the  action 
may  be  limited,  unless  the  defendant  should  be  arrested  thereon 
or  served  therewith,  or  proceedings  to  or  toward  outlawry  should 
be  had  thereupon ;  or  unless  such  writ,  and  every  writ  (if  any], 
issued  in  continuation  of  a  preceding  writ,  shall  be  returned  luw 
est  inventus,  and  entered  of  record,  vdthin  one  azlendar  month 
next  after  the  expiration  thereof,  including  the  day  of  such 
expiration  ;  and  unless  every  writ  issued  in  continuation  of  a  pre- 
ceding writ  shall  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  and  shall  contain  a  mem- 
randum  indorsed  thereon  or  subscribed  thereto,  specifying  the  daf 
of  the  date  of  the  first  writ,  such  (n)  return  to  be  made  in  bail- 
able process  by  the  sherifT  or  other  officer  to  whom  the  writ  shaO 
be  directed,  or  his  successor  in  office ;  and  in  process  not  bailable, 
by  the  plaintiff  or  his  attorney  suing  out  the  same,  as  the  case 
may  be  (o)." 

The  form  of  the  Issue  and  Record  refers  to  the  summons 
issued  against  the  defendant  in  the  cause,  and  states  the  ^ 
when  the  writ  (/>)  was  issued;  and  the  date  there  stated  is  con- 
clusive. This  dispenses  with  the  necessity  of  producing  the 
process  at  the  trial,  to  show  when  the  action  was  commenced: 
the  fact  will  appear  on  the  face  of  the  record. 

If  a  plaint  be  levied  in  an  inferior  court  in  due  time,  and  then 
it  be  removed  into  the  King's  Bench  by  Habeas  Corpus,  and 
the  plaintiff  declare  there  de  novo,  and  the  defendant  plead  the 
statute,  the  plaintiff  may  reply  and  show  the  plaint  in  the  inferior 
court,  and  that  will  be  sufficient  to  avoid  the  statute  (9). 

6.  Of  the  Pleadings  and  Evidence  in  these  Cases. 
In  general  where  the  debt  is  revived  by  an  absolute  acknowledg- 
ment within  six  years,  it  is  sufficient  to  declare  upon  the  origittl 
promise  (r) ;  for  in  such  case  the  subsequent  promise  and  origioil 
promise  agree  together.    And  where  the  original  right  of  action 


(n)  In  the  act,  as  printed,  the  word 
'*  and"  has  here  been  inserted  in  mis- 
take instead  of  the  word  "  such." 

(0)  See  the  practice, «  Chitty's Arch. 
Pr.  922, 923 ;  see  the  form  of  the  en- 
try in  Tidd's  Forms,  8l>i  ed.  SO;  T. 
Chitty's  Pr.  Forms,  539,  540. 

(p)  The  form  requires  that  the  date 
of  ihe  Jirtt  writ  be  mentioned. 

(9)  Bwin  V.  Chapman,  1  Sid.  138 ; 


1  Lev.  143,  S.  C;  Mattkewiv,  ThiSif* 
Ld.  Rayra.  553;  S  Salk.  424;  Brotf 
▼.  Babbington,  %  Ld.  Raym.  881; 
Store}/  V.  Atkint,  Stra.  719;  <  W. 
Rayra.  J  427,  S.  C. ;  Tidd,  9th  ed.  27,  a 
(r)  Leaner  v.  Tatton,  16  East,  480; 
Upton ▼.  Elae,  12  Moore, 303;  ladiee 
9  G.  4,  c.  14,  and  3  &  4  W.  4,  cOr 
amie,  813. 
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is  suspended  by  agreement  to  pay  in  a  parttcular  manner,  on 
breach  of  the  agreement,  the  plaintiff  may  declare  for  the  original 
debt,  although  it  would  have  been  barred  by  the  statute,  but  for 
payments  made  under  the  agreement  (5).  There  are,  however, 
some  instances  in  which  the  declaration  should  be  specially  framed 
upon  the  defendant's  subsequent  promise  or  acknowledgment,  as 
where  the  defendant  promises  conditionally  to  pay  the  money, 
as  "  when  he  shall  be  able,"  or  "  when  applied  to,"  &c.  (0-  So, 
if  an  attorney  promise  within  six  years  to  pay  the  plaintiff  money 
he  had  expended  or  lost  in  consequence  of  the  defendant's 
negligence  more  than  six  years  before  the  commencement  of 
the  suit,  the  declaration  should  be  drawn  upon  the  defendant's 
subsequent  promise  to  make  satisfaction  to  the  plaintiff,  and  not 
for  the  original  neglect,  otherwise  the  statute  will  be  a  bar(tt). 
And  where  the  plaintiff  employed  the  defendant  in  1808  to  lay 
out  money  for  him  in  the  purchase  of  an  annuity,  and  discovered 
in  February,  1814,  that  the  security  provided  by  the  defendant 
was  void,  within  the  defendant's  own  knowledge,  at  the  time 
of  the  purchase ;  and  in  January,  1820,  the  plaintiff  sued  the 
defendant  in  assumpsit,  for  the  breach  of  the  implied  promise 
to  provide  good  security ;  it  was  held  that  as  the  action  proceeded 
upon  the  contract,  and  not  upon  the  fraud,  the  statute  was  a  good 
bar  (ar). 

If  it  be  anticipated  that  the  statute  will  be  pleaded  to  an  action 
at  the  suit  of  an  executor,  or  the  assignee  of  a  bankrupt,  &c.,  for 
a  debt  due  to  the  testator  or  bankrupt,  and  there  be  a  probability 
of  defeating  the  plea  by  proving  a  sufficient  subsequent  promise 
or  acknowledgment  to  the  plaintiff  in  his  representative  character, 
the  declaration  should  contain  a  count  laying  a  promise  to  the 
plaintiff  in  such  capacity  (y).  Upon  a  count  on  a  promise  to  the 
testator  or  bankrupt,  a  promise  or  acknowledgment  to  the 
executor  or  assignee  could  not  be  given  in  evidence  (y).  And  in 
an  action  of  assumpsit  against  a  husband  and  wife  and  A.,  laying 
only  a  promise  "  by  her  and  A.  before  marriage,"  no  acknowledg- 
ment by  A.  after  the  marriage  can  be  given  in  evidence  (z). 


(»)  Irving  ▼.  Veitch,  3  M.  &  W.  90. 

(0  See  ante,  827,  834. 

(ti)  Short  V.  McCarthy,  3  B.  fir  Al. 
6?6 ;  Whitehead  v.  Howard,  5  Moore, 
105 ;  2  Brod.  &  B.  372,  S.  C. 

(j)  Brown  V.  Howard,  S  Brod.  &  B. 
73 ;  4  Moore,  508,  S.  C.  ante,  817. 

{tf)  Sarell  v.  Wine,  3  East,  409 ; 
Ward  V.  Hunter,  S  Taunt.  210;  1  B. 


&  C.  249,  851 ;  2  D  &  R.  368,  370, 
S.  C. ;  U^ton  v.  Else,  12  Moore,  304, 
per  Gaselee,  J. 

(a)  Piltamv,  Fouter,  1  B.&C.948; 
2  D.  &  R.  S63,  S.  C;  and  yet  the 
declaration  cannot  contain  a  count  on 
a  promise  by  the  husband  and  wife 
after  the  coverture ;  Morrit  v.  Norfolk, 
1  Taunt.  212. 
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The  statute  must  be  specially  pleaded.  It  forms  no  defence 
under  the  general  issue  (a).  We  have  however  seen,  that  the 
jury,  from  lapse  of  time  and  other  circumstances^  may  presume 
that  the  debt  has  been  satisfied  (ft). 

There  are  two  modes  of  pleading  the  stitute*  The  first  U, 
that  the  defendant  "  did  not  within  six  years  next  before  the 
commencement  of  this  suit  (c)  tmdertake  or  pramisej*'  in  manner 
and  form,  &c.  The  second  is,  that  *^  the  supposed  causet  cf 
action  did  not  accrue  within  six  years  next  before,"  &c.  The  first 
form  evidently  does  not  apply,  and  is  demurrable  if  used  in  an 
action  upon  promises  to  pay  money  or  to  do  any  act  at  SLfittwn 
period ;  in  other  words,  upon  contracts  whereon  a  cause  of  action 
does  not  immediately  accrue  upon  the  promise  (d).  The  second 
form  is  appropriate  in  every  instance,  and  is  the  most  preferaUe 
mode  of  pleading  the  act(e). 

This  plea  may  be  pleaded  with  the  general  issue,  or  any  other 
plea ;  and  is  a  fair  issuable  plea :  it  must  conclude  with  a  verifi- 
cation (/),  and  should  be  signed  by  counsel. 

A  plea  that  the  debt,  if  any  such  there  be,  did  not  accrue 
within  six  years  is  bad,  as  an  argumentative  denial  of  the  debt($). 

The  Replication  is,  in  general,  a  mere  traverse  or  denial  of  the 
plea;  as  that  the  cause  of  action  did  accrue  within  six  years(A)i 
or  that  the  defendant  did  promise  within  that  period. 

(a)  Gould  V.  Johnson,  Salk.  178;  Bing.  N.C.  713.  It  is  the  necessaiy 
Draper  v.  Glassop,  Ld.  Raym.  153,  form  in  case  for  a  tort:  "not guilty 
838 ;  2  Saund.  63,  note  (6).  within  six   years"  having  been  held 

(b)  Ante,  748,  749.  bad   in  such   action   on   special  de- 

(c)  In  the  King's  Bench  by  bill,  murrer ;  Dyster  v.  Battye,  3  B.  &AL 
and  in  the  Exchequer,  it  was  usual  to  448. 

plead  that  the  defendant  did  not  pro-  (/)   Wheatley  v.  Williams,  1  M-  ft 

raise,  or  the  causes  of  action  did  not  W.  533. 

accrue,  within  six  years  "  before  the         (g)  Margetts  v.  Boys,  4  Ad.  &  E. 

exhibiting  of  the  bill."    But  the  plea  489 ;  6  Nev.  &  Man.  838. 
now  in  use  states  that  the  causes  of         (A)  See  Chitty,  jun..  Precedents  io 

action  did  not  accrue  within  six  years  Pleading,  345;   Murray  v.  Easi  ltd* 

'*  before  the  commencement  of  the  Company,  SB, &A\.Z\ 5, 216.    When 

suit;''  because  the  urit  is  in  all  the  there  are  pleas  of  the  general  issne 

courts  at  the  present  day  the  com-  and  the  statute  of  limitations,  and  the 

mencement  of  the  action ;  1  &  2  Vict,  plaintiff  take    issue  on  both  of  theo, 

c.  110,  s.  2.    It  follows  that  a  replica-  and  no  evidence  is  given  by  defendant 

tion  specially  showing  the  writ  is  now  in  support  of  his  first  plea,  the  plain* 

unnecessary;    and   see   DickiTison  v.  tiff  must,  in  the  affirmative  terms  of  his 

Teague,  1  C,  M.  &  R.  243.  replication,  show  that  the  debt  was 

{d)  i  Saund.  33,  note  (2),  283,  note  contracted  within  six  years;    or  that 

(2);   2  Saund.  63  c,  (6);  Leaper  v.  there  has  been  a  part  payment  or  an 

Tutton,  16  East,  421.  acknowledgment  in  writing  to  take  the 

(e)  It  is  proper  though  the  decla-  debt  out  of  the  operation  of  the  sia- 

ration  give  credit  for  a  part  payment  tute,   Wilby  v.  Benman,  2  C.  8t  M 

within  six  years;  Hollisv,  Pahner,  Q  658;  4  Tyr.  957,  S.  C. 
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The  exceptions  in  the  statutes  (t)  should  be  specially  replied(J). 
Nor  can  fraud  {k)  be  set  up  as  an  answer  to  the  statute,  if  the 
declaration  be  not  founded  thereon,  and  the  replication  contain 
a  mere  traverse  of  the  plea(0* 

It  was  held  that  by  paying  money  into  court  generally  upon 
the  ordinary  rule,  on  the  common  count  for  goods  sold,  &c.,  the 
defendant  did  not  exclude  himself  from  the  benefit  of  the  statute 
with  respect  to  the  remainder  of  the  plaintifi^'s  demand  upon 
that  count  (m). 


X.  A  Set-off. 


0 


1.  In  general,  and  qf  the  StatiUes  giving 

a  Set-off. 

2.  When  a  Set-off  is  available,  in  re- 

Jerence  to  the  nature  of  the  Ftain- 
tiffs  cause  of  action. 

3.  Of  the  nature  of  the  Debt  due  to  the 


Defendant  which  may  be  made  the 
subject  of  a  Set-off. 

4.  Of  Set-off^  in  case  of  Bankruptcy. 

5 .  Of  the  Pleadings  in  respect  of  a  Set- 

off, and  the  Evidence  in  support 
thereof. 


1.  In  general,  ^c. 
A  set-off  means  a  cross  debt,  for  which  an  action  might  be 
maintained  by  the  defendant  against  the  plaintiff;  and  is  very 
different  from  a  mere  right  to  a  reduction  of  his  demand  or  claim 
to  defeat  it,  on  account  of  some  matter  connected  therewith. 
Thus  the  defendant  may  show,  without  the  aid  of  the  statute  of 
set-off,  that  the  sum  sought  to  be  recovered  was  incurred  in  satis- 
faction of  a  claim  which  he  had  on  the  plaintiff  (a).  So  if  it  be 
agreed  between  a  master  and  servant,  that  the  latter  shall  pay  out 
of  his  wages  for  all  goods  lost  by  his  negligence,  the  value  of 
goods  thus  lost  may,  in  an  action  for  wages,  be  deducted  there- 
from by  virtue  of  the  agreement  (J).  So  in  an  action  to  recover 
money  for  dyeing  goods,  the  defendant  may,  at  common  law, 


(i)  Ante,  807, 809. 

(J)  Chilty,  jun.,  Prec.  Pleading, 
345  to  349 ;  2  Saund.  124,  127,  note 
(b),  118,  64,  note  (6);  Plummer  v. 
Woodbume,  4  B.  &  C.  625  ;  7  Dowl. 
&  R.  25,  S.  C;  ante,  807,  809 ;  Wil- 
liams y.  Griffiths,  2  C,  M.  &  R.  47; 
antet  808. 

(k)  Seean/e,818. 

(/)  Clark  V.  Hougham,  2  B.  &  C. 
149;  3  D.  &R.  322,  S.  C. 

(m)  Long  V.  Greville^  3  B.  &  C. 
10;  4  D.  &  R.  632,  S.  C. 

(a)  Dale  v.  Sollett,  4  Burr.  2133. 
But  if  A.  agree  to  do  work  for  a  cer- 


tain sum,  and  afterwards  JB.  purchase 
some  of  the  materials  for  A.,  which  are 
worked  up  by  A.,  the  money  expended 
by  B.  on  that  account  must  be  set  off, 
and  cannot  be  given  in  evidence  under 
the  general  issue.  It  is  also  necessary 
to  plead  a  set-off,  although  the  plaintiff 
has  in  an  account  given  credit  for  the 
goods  sold  by  the  defendant  to  the 
plaintiff,  such  account  not  being  final 
or  settled,  and  no  balance  being  struck; 
Fothereill  v.  Jones,  1  C.  &  P.  133. 

(b)  Le  Loir  v.  Bristow,  4  Campb. 
134. 
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prove  as  a  defence,  that  there  is  a  custom  of  the  trade  that  the 
amount  of  damage  done  to  goods  dyed  may  be  deducted  from  tbe 
price  of  the  dying  (c).  And  although  there  can  be  no  set-off  in 
replevin,  even  in  the  instance  of  an  avowry  for  rent((f);  yet,  as 
the  landlord's  just  claim  is  only  to  the  balance  of  rent  issuing 
from  the  premises,  after  his  ground-rent,  and  land-tax  impoied 
upon  him  in  respect  of  the  premises,  or  any  annuity,  &c.,  he  maj 
have  charged  thereon,  are  satisfied,  the  tenant  has  a  conunon 
law  right  to  plead  in  bar  that  he  has  satisfied  such  prior  cIudi 
for  the  landlord  (e). 

The  defence  of  set-off  does  not  exist  at  common  law:  it  is 
founded  on  the  statute  2  Geo.  2,  c.  S2,  s.  IS  (made  perpetual  bj 
the  statute  8  Geo.  2,  c.  24,  s.  4),  by  which  it  is  enacted,  that 
'^  where  there  are  mutual  debts  between  the  plaintiff  and  the  de 
fendant,  or  if  either  party  sue  or  be  sued  as  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the  testator  or 
intestate  and  either  party,  one  debt  may  be  set  against  the  other; 
and  such  matter  may  be  given  in  evidence  upon  the  general  issue, 
or  pleaded  in  bar,  as  the  nature  of  the  case  shall  require ;  so  as 
at  the  time  of  pleading  (/)  the  general  issue,  where  any  sudi 
debt  of  the  plaintiff,  his  testator  or  intestate,  is  intended  to  be 
insisted  on  in  evidence,  notice  shall  be  given  of  the  particular 
sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what  account 
it  became  due,  or  otherwise  such  matter  shall  not  be  allowed  in 
evidence  under  such  issue.^ 

The  5th  section  of  the  8  Geo.  2  provides,  that  by  virtue  of 
the  preceding  clause  mutual  debts  may  be  set  off  against  each 
other,  as  before  mentioned^  although  such  debts  be  of  a  different 
nature ;  but  that  in  cases  where  either  of  the  debts  accrues  by 
reason  old  penalty  contained  in  any  bond  or  specialty,  the  same 
shall  be  pleaded,  and  the  plea  shall  state  how  much  is  justly  due 
on  either  side:  and  the  plaintiff  shall  have  judgment  for  the  just 
balance  only. 


(c)  Bamford  v.  HarriSf  1  Stark.  R. 
343. 

((/)  Sapsford  V.  Fletchtr,  4  T.  R. 
512,  per  liord  Kenyon,  C.  J. 

(c)  Sapsjord  v.  Fletcher^  4  T.  R. 
511 ;  Taylor  v.  Zamira^  6  Taunt. 
624 ;  2  Marsh.  220,  S.  C. ;  Andrew  v. 
Hancockj  3  Moore,  278 ;  1  B.  &  Ring. 
37;  Spragg  v.  Hammond^  4  Moore, 
431 ;  2  B.  &  Bing.  59,  S.  C. ;  Loofcock 
V.  Tufnell,  2  Cbitty  R.  531  a. 


(J)  If  defendant  has  pleaded  tbc 
geneiul  issue  only,  the  court  or  a  judge 
will  allow  him  to  withdraw  it,  tw 
plead  it  de  novo  with  a  plea  of  set-<itf; 
Blackboume  ▼.  MaUhias,  2  Stra.  1967. 
Set-off  roust  since  the  new  rules  oi 
pleading  be  specially  pleaded,  aodcin- 
not  be  given  in  evidence  under  th« 
general  issue  or  a  notice  of  set-oC 
pott,  854. 
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It  is  not  compulsory  on  the  defendant  to  avail  himself  of  his 
right  of  set-ofF:  he  may  satisfy  the  plaintiff  the  whole  of  his  debt, 
and  then  resort  to  an  action  for  the  money  due  from  the  plain- 
tifr(^);  but  if  the  evidence  of  the  debt  claimed  to  be  due  from 
the  plaintiff  to  the  defendant  be  doubtful,  the  fact  of  the  defend- 
ant's having  omitted  to  set  it  off  when  he  had  an  opportunity, 
might  induce  the  jury  to  find  against  the  demand.  If  the  defend- 
ant's set-off  exceed  the  plaintiff's  demand,  an  action  lies  for  the 
surplus  (A). 

2.   When  a  Set-off  is  available  in  Reference  to  the  Plaintiff's 

Cause  of  Action. 

The  statute  does  not  apply,  except  in  the  case  of  mutual 
debts ;  that  is,  to  claims  in  the  nature  of  a  debt,  reduced  or  re- 
ducible to  a  certain  or  specific  pecuniary  amount,  and  recoverable 
in  an  action  ex  contractu,  as  assumpsit ,  debt,  or  covenant  (i). 
A  set-off  is  allowed  to  an  action  on  an  annuity  bond  {k).  It  does 
not  apply  to  a  claim  in  respect  of  which  the  plaintiff  seeks  to  re- 
cover unliquidated  damages,  which  it  is  peculiarly  within  the  pro- 
vince of  a  jury  to  estimate  and  assess  (Z).  No  set-off  can  therefore 
be  pleaded  to  a  special  count  in  assumpsit  for  not  indemnifying 
the  plaintiff  as  the  accommodation  acceptor  of  a  bill  in  defendant's 
favour,  and  which  avers  that  the  plaintiff  was  forced  and  obliged 
to  pay  the  bill,  with  interest,  charges  and  expenses.  The  court 
observed,  that  if  the  contract  declared  upon  be  such  as  might 
entitle  the  plaintiff  to  recover  special  damages,  the  statutes  of  set- 
off do  not  apply,  although  no  special  damage  be  laid ;  that  the 
jury  might  possibly  give  damages  for  the  manner  in  which  the 
plaintiff  had  h^en  forced  and  compelled  to  pay  the  bill ;  but  that 
the  defendant  might,  perhaps,  have  pleaded  a  set-off  to  that  part 
of  the  count  which  charged  the  defendant  with  the  amount  of  the 
acceptance  paid  by  the  plaintiff (m). 


(g)  Laing  v.  Chatham,  1  Camp. 
25S;  see  further,  pott,  856.  A  plain- 
tiff who  arrests  for  the  whole  of  his 
side  of  an  account  without  giving 
credit  for  an  acknowledged  or  clear 
debt  due  to  the  defendant,  may  be 
treated  as  having  acted  maliciously, 
and  without  probable  cause ;  see  AtU" 
tin  V,  Dehramy  3  B.  &  C.  139 ;  4  Dowl. 
&  R.  653,  S.  C. 

(h)  Hemell  v.  Fairlam,  3  Esp.  R. 
104. 


(0  Morley  v.  Ingl'u,  5  Scott,  314; 
4  Bing.  N.  C.  58;  6  Dowl.  S02,  S.  C. 

(k)  Collins  v.  Collini,  2  Burr.  890 ; 
2  Kenyon,  530,  S.  C. 

(/)  Auhery.  Lewis,  E.T.  1818,  K. 
B.;  Manning  N.  P.  Dig.  tit.  Set-of, 
2nd  ed.  251 ;  Tidd,  9th  ed.  663,  664; 
Grant  v.  The  Royal  Exchange  Assw' 
ranu  Company,  5  M.  &  Selw.  442. 

(m)  Hardcastle  v.  Nethenoood,  5  B. 
&  Al.  93 ;  see  CoUon  v.  Welsh,  1  Esp. 
R. 378. 
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Nor  is  a  set-off  available  in  an  action  for  not  accepting  a  bill  of 
exchange  for  the  price  of  goods^  if  the  suit  were  commenced  before 
the  expiration  of  the  period  the  bill  was  to  run  (n).  Nor  is  it 
allowed  in  an  action  on  a  policy  of  insurance  on  a  ship  or  goods, 
averring  a  total  loss  (o) ;  or  in  assumpsit  against  an  agent  for  not 
accounting  (p);  or  in  debt  on  bond  conditioned  for  repladng 
stock  (q). 

In  an  action  for  a  breach  of  a  covenant  for  quiet  possession,  a 
set-off  cannot  properly  be  pleaded  (r). 

Nor  can  money  due  upon  a  guarantee  of  the  debt  of  a  thiid 
person  form  the  subject  of  a  plea  of  set-off,  a  guarantee  beings 
mere  contract  of  indemnity  («}. 

We  shall  hereafter  {t)  have  occasion  to  point  out  the  distinction 
between  the  sum  reserved  as  a  penalty,  and  a  sum  reserved  at 
liquidated  damages  between  contracting  parties,  in  the  event  of 
a  breach  of  their  agreement.  When  the  sum  is  to  be  treated  as 
a  penalty,  it  cannot  be  set  off(u):  cditer,  where  the  full  amount 
is  recoverable  as  liquidated  damages  (x). 

Where  upon  a  contract  for  the  sale  of  goods  or  for  work,  &c 
it  is  expressly  agreed  that  the  price  shall  be  paid  in  ready  mmaf 
at  the  time  of  the  delivery  of  the  goods,  the  vendor  has  a  lienw 
the  goods  for  the  price,  although  he  is  indebted  to  the  purchaser 
in  a  larger  amount ;  and  even  upon  the  bankruptcy  of  Ithe  vendor, 
his  assignees  cannot  be  sued  in  trover  for  the  goods  sold,  or  upon 
which  the  work  was  done,  unless  the  price  be  actually  tendered(jf)* 
But  although  goods  were  to  be  paid  for  in  ready  money  wbeo 
delivered,  yet  if  the  vendor  parts  with  them,  he  loses  his  lien,  and 


(n)  Hutchinton  ▼.  Reed,  3  Camp. 
329.  But  in  the  case  of  bankruptcy 
a  defeudaut  may  set  off  a  debt  due  to 
him  from  the  bankrupt  against  a 
claim  by  the  assignees  against  the  de- 
fendant for  not  accepting  a  bill  of  ex- 
chanffe  in  part  payment  of  goods  sold 
by  the  bankrupt  to  the  defendant; 
Gib$an  v.  Bell,  1  Ding.  N.  C.  743, 
pott,  853. 

(o)  Grant  v.  The  Royal  Exchange 
Atturance  Company,  5  M.  &  Selw. 
439 ;  Hughes  on  Ins.  463,  474. 

(p)  Birch  V.  Depeytter,  4  Camp. 
385. 

(9)  GUlingham  7,  Waskett,  M<Clel. 
R.  198. 

(r)  Wamy,  Bkkford,?  Frice,5o0; 
Weigall  V.  Waters,  6  T.  R  488. 


(»)  See  Morley  v.  Inglis,  5  Scott, 
314 ;  4  Bing.  N.  C.  58 ;  6  DowL  iW, 
S.  C,  recognizing  Cratqford  v.  Stir- 
ling, 4  £sp.  207 ;  and  see  the  cases 
there  cited. 

(0  Post,  863. 

(ti)  Nedriffe  v.  Hogan,  2  Borr. 
1024;  Bui.  N.  P.  180;  FreemM  ▼. 
Wyatt,  1  Bla.  R.  394;  Dowslaad^. 
Thomson,  2  Bla.  R.  910;  Howktt^^ 
Strickland,  Cowp.  56;  GUlett  f. 
Mawman,  1  Taunt.  137. 

(.r)  FUtcher  v.  Dyche,  2  T.  R.S9; 
and  see  Duckworth  v.  Alison,  1  M.  & 
W.  418,  ante,  572. 

(y)  Clarke  v.  Fell,  4  B.  &Ad.404; 
IN. 


(r). 


&  Man.  244,  S.  C.  and  infra,  note 
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then,  in  suing  for  the  price^  the  defendant's  set-off  will  be  let  in. 
This  was  decided  in  Eland  v.  KarT{z)y  where,  to  the  plea  of  set- 
off^ the  plaintiff  replied  that  the  defendant  agreed  to  pay  ready 
money,  and  upon  general  demurrer  the  replication  was  held  to  be 
bad.  It  was  urged  by  the  plaintiff's  counsel  that  the  set-off  was 
unjust,  because  the  defendant  having  obtained  the  goods  at  a 
lower  or  ready-money  price,  thereby  attempted  to  avail  himself 
of  a  mode  of  payment  adapted  to  a  credit  price ;  but  the  court 
answered,  that  in  estimating  the  plaintiffs  damages,  the  jury 
might  take  into  consideration  the  loss  he  had  sustained  by  not 
being  paid  in  ready  money.  In  Cornforth  v.  Rivett  (a)  it  was 
held  that  upon  such  a  contract  the  defendant  might  even  set  off 
the  plaintiff's  acceptance,  of  which  the  defendant  had  become  the 
holder  after  the  sale  and  before  the  delivery  of  the  goods :  Lord 
JEllenborougk  observing,  that  supposing  that  it  could  have  been 
shown  that  the  bill  was  really  the  bill  of  another  person  put  into 
the  defendant's  hands  to  set  off  against  his  debt,  that  might  have 
presented  a  difierent  question. 

And  it  has  been  decided  that  an  express  agreement  by  a  broker 
that  he  will  sell  goods  for  his  principal,  and  pay  over  the  whole 
proceeds,  without  setting  off  a  debt  then  due  to  him  from  his 
principal,  is  not  binding  upon  the  broker,  so  as  to  deprive  him  of 
his  legal  right  of  lien  or  set-ofi)  although  the  plaintiff  declare 
specially  upon  such  agreement  (&). 

And  although  a  creditor  borrow  money  from  his  debtor,  and 
give  a  promissory  note  for  it,  and  afterwards  expressly  promise 
repayment,  a  set-off  is  available  (c). 

If  the  moneys  claimed  under  a  special  count  as  damages  may 
also  be  recovered  under  the  common  count  in  the  declaration,  and 
the  defendant  plead  a  set-off  as  to  the  latter  count,  he  shall  have 
the  benefit  of  his  set-off,  and  the  plaintiff  shall  not  be  permitted 
to  exclude  it  by  having  declared  specially  (ef).     It  would  be 


{z)  1  East,  375,  recognised  in 
Mayer  y,  Nias,  1  Bing.  311 ;  8  Moore, 
375,  S.  C.  See  per  Lord  Ellen- 
borough  in  Fairy.  M*Iver,  16  East, 
ISO;  and  per  Patteson,  J.,  Groom  v. 
Wett,  1  P.  &  Dav.  19 ;  8  Ad.  &  E.  758, 
770,  S.  C. 

(a)  2  M.  &  Sel.  510,  recognised  in 
Clarke  v.  Fell.  See  also  Mayer  v. 
Nias  as  to  the  effect  of  the  vendor 
keeping  his  dishonoured  acceptance, 


though  he  at  first  refused  to  take  it  as 
payment  for  the  goods. 

(b)  M'GilUvray  v.  Simson,  2  C.  & 
P.  320;  9  D.  &  R.  35,  S.  C. 

(c)  Lechmere  v.  Hawkins,  3  Esp.  R. 
626. 

{d)  Birch  v.  Depeystery  4  Camp. 
385;  1  Stark.  R.  410,  8.  C,  but  not 
S.  P.  In  this  case  there  was  a  special 
count  by  the  owner  of  a  vessel  against 
tlie  captain,   for  not  accounting  for 
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unjust  to  deprive  a  defendant  of  his  set-off)  because  the  plaintiff 
has^  without  occasion,  inserted  a  special  count  as  for  damages,  m 
his  declaration  upon  the  demand  included  in  the  common  count 
On  the  other  hand,  there  are  some  cases  in  which  a  set-off  may 
be  excluded  by  declaring  specially  for  damages.  Thus,  if  a  bill 
be  delivered  by  A.  to  B.  for  a  special  purpose,  viz.  to  deliver  it 
to  a  creditor  of  ^4.  in  payment  of  a  debt,  but  -B.  receive  and 
retain  the  amount,  A.  may  avoid  a  set-off  for  money  due  from 
him  to  J?.,  by  suing  the  latter  specially  for  the  breach  of  tbc 
promise  to  deliver  the  bill  to  the  creditor ;  and  if  A.  sue  merely 
for  money  had  and  received,  U.'s  set-off  will  be  available  («). 
And  a  set-off  against  the  holder  even  of  an  overdue  bill  of  ex- 
change may  be  defeated  by  his  indorsing  it  to  a  third  person  for 
value,  without  notice  of  the  set-off(/). 

3.   What  Debts  or  Demands  due  to  a  Defendant  may^  by  virtut 
of  the  Statutes,  be  made  the  subject  of  a  Set-off . 

The  general  principle  is,  that  the  demand  sought  to  be  set  off 
must  be  of  a  liquidated  nature. 

In  an  action  by  a  servant  against  his  master  for  wages,  the 
latter  cannot  set  off  the  value  of  goods  lost  by  the  servant's  neg- 
ligence; but  if  it  be  proved  to  have  been  part  of  the  original 
agreement  between  them,  that  the  servant  should  pay  out  of  his 
wages  for  all  his  master's  goods  lost  through  his  negligence,  tbe 
value  of  the  goods  so  lost  may,  we  have  seen,  be  deducted  under 
the  general  issue  from  the  amount  of  the  wages  (^). 

It  appears  that  the  price  of  goods  bargained  and  sold,  but  not 
delivered  in  consequence  of  the  plaintiff^s  refusal  to  pay  tlie 
money,  so  that  the  defendant  has  a  lien  on  the  goods  for  the 
price,  may  be  set  off  (A) ;  or  money  due  on  a  judgment,  though 
a  writ  of  error  be  pending  thereon  (i). 

The  defendant  cannot  set  off  a  debt  due  to  him  upon  a  judg- 
ment whereon  he  has  charged  the  plaintiff  in  execution ;  &d^ 


freight,  and   the   coromoD  count  for  (/)  Burrough  v.  Afost,  10  B.  &  C 

money  had  and  received  was  added,  558. 

to  which   there  was   a  set-off;  and  (g)  Le  Loir  v.  Bristaw,  4  Carop^ 

Gibbs,  C.  J^  said  it  should  prevail.  134;  cinfe,  841. 

SemhUi  this  cannot  apply  where  there  (A)  Dunmore  v.  Taylor^  Peake's  R« 

is  a  substantive  cause  of  action,  and  a  41 . 

right  to  damages  for  not  rendering  an  (i)  Reynolds  v.  Beerling,  3  T.  ^ 

account  in  reasonable  time.  1 18,  n.;  sed  vide  Curling  v.  In^  ^ 

(e)  Thorpe  v.  Thorpe,  S  B.  &  Ad.  H.  Bla.  37*i. 
S80;  Chit.juQ.on  B.  1587,  S.  C. 
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the  plaintiff  may  reply  such  taking  in  execution  (A).  In  such 
case,  however,  the  court,  on  application,  will  permit  the  defend- 
ant to  enter  satisfaction  on  the  roll  in  the  action  against  him,  on 
his  acknowledging  satisfaction  for  the  same  amount  in  the  action 
at  his  suit  (/)•  And  it  is  no  answer  to  a  set-off  that  the  defendant 
has  sued  or  obtained  a  verdict  for  the  amount  (m).  Money  due 
on  a  judgment  more  than  a  year  and  a  day  old,  and  which  has 
not  been  revived  by  scire  facias,  cannot  be  the  subject  of  a  set- 
off(n). 

There  can  be  no  set-off  in  respect  of  a  debt  barred  by  the 
statute  of  limitations,  unless  the  claim  has  been  revived  by  a 
written  and  signed  acknowledgment,  or  a  part  payment  (o).  And 
if  the  plaintiff  intend  to  rely  upon  the  statute  as  a  bar  to  a  plea 
of  set-off,  he  should  reply  specially,  that  the  causes  of  set-off  did 
not  accrue  within  six  years  next  before  the  commencement  of  the 
suit  (p). 

A  debt  cannot  be  set  off,  unless  actually  due  and  in  arrear  at 
the  time  of  the  commencement  of  the  action,  that  is,  when  the 
writ  was  issued,  and  from  thence  continually  until  the  plea  is 
pleaded.  Therefore  a  plea,  stating  that  the  plaintiff  was  in- 
debted to  the  defendant  "  at  the  time  the  plaintiff  declared,"  or 
''  at  the  time  of  the  plea  pleaded,"  or  at  the  time  of  the  com- 
mencement of  the  suit,  without  inserting  the  words  ^*  and  stUl 
is  indebted,"  is  bad  (q).  Nor  can  there  be  a  set-off  or  deduction 
on  account  of  money  secured  by  a  promissory  note  or  bill  of  ex- 
change, not  due  when  the  suit  was  commenced  (r).  Nor  can  a 
liabiliti/  on  the  defendant's  part  to  pay  money  for  the  plaintiff  be 
set  off,  the  money  must  be  actually  paid  before  the  writ  is 
issued  {s)»  So  where  two  cross  actions  were  referred  to  arbitra- 
tion, and  in  one  (trespass)  the  arbitrator  found  for  the  plaintiff 


(A)  Tm/lor  V.  Waters,  5  M.  &  Sel. 
103 ;  2  Chit  R.  303,  S.  C. 

'(/)  Peacock  v.  Jeffery,  1  Taunt. 
426 ;  Simpson  v.  Kanley,  1  M.  &  Sel. 
696. 

(iw)  Bui.  N.  P.  180;  BaskervUle  v. 
Brown,  3  Burr.  1229 ;  Evans  v.  Pros- 
ser,  3  T.  R.  186.  Where  judgmeot  has 
been  obtained,  the  set-off  should  be 
thereon. 

(n)  Doe  dem.  Stevens  v.  JJoydy  1  P. 
&  Dav.  388. 

(o)  9  Geo.  4,  c.  14,  s.  4;  ante,  820 ; 
posty  865. 


(p)  Chappie  V.  Dursion,  1  C.  &  J. 
1 ;  post,  855. 

{g)  Evans  v,  Prosser,  3  T.  R.  186; 
Eland  V.  Karr,  1  East,  376 ;  Braith- 
waitev.  Coleman,  4  Nev.  &  Man.  654; 
Dendif  v.  Povell,  3  M.  &  W.  442 ;  6 
Dowl.  577,  S.C.;  Petch  v.  Conlan,  7 
Dowl.  426.  But  a  sum  not  due  when 
an  action  is  commenced  may,  on  the 
reference  of  such  action,  be  made,  by 
couBent,  the  subject  of  a  set-off;  id, 

(r)  Rogerson  v.  Ladbrooke,  1  Bing. 
93;  7Moore,  412,  S.C. 

(s)  Leman  v.  Gordon,  8  C.  &  P.  392. 
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AOs.  damages  with  costs;  and  in  the  other  action  (assumpsit) he 
awarded  1021  to  the  plaintiff  therein,  such  sum  to  be  paid  at  a 
future  day:  it  was  held  that  the  latter  could  not  before  that  day 
set  off  that  sum  against  the  damages  and  taxed  costs  in  the  action 
of  trespass  {t). 

Although  an  attorney  cannot  recover  his  bill  for  business  done 
in  a  court  unless  he  has  delivered  it  signed  a  month  before  ac- 
tion brought  {u)y  yet  he  may  set  off  the  amount,  provided  he 
deliver  the  bill  before  the  trial ;  but  it  is  immaterial  that  at  the 
time  of  the  trial  a  month  from  the  delivery  had  not  elapsed  {x\ 

Although  the  debt  sought  to  be  recovered  and  that  intended 
to  be  set  off  need  not  be  of  the  same  nature  or  degree,  to  entitle 
the  defendant  to  avail  himself  of  this  defence,  it  is  necessary  that 
they  should  be  mutual,  and  due  in  the  same  right  (y). 

Therefore,  in  an  action  by  two  persons,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  one  of  the  plaintiffs ;  nor  can  one 
of  several  defendants  set  off  a  debt  due  to  him  alone  from  the 
plaintiff  (2r).  But  on  the  death  of  one  of  two  or  more  joint  creditors 
or  debtors,  the  legal  right  or  liability  survives,  and  vests  in  lav 
exclusively  in  or  against  the  remaitiing  creditor  or  debtor.  Con- 
sequently a  debt  due  to  the  defendant  as  surviving  partner  maj 
be  set  against  a  debt  due  from  him  in  his  own  separate  cha- 
racter (a).  And  a  debt  due  from  the  plaintifi^  as  surviving  part- 
ner, may  be  set  against  a  debt  from  the  defendant  to  the  plaintifi 
in  his  own  right  (i). 

It  has  been  decided  that  in  an  action  on  a  policy  effected  by 
the  plaintiff  in  his  own  name,  but  in  which  others  are  interested 
with  him,  the  defendant  cannot  set  off  a  debt  due  to  him  from 
the  plaintiff  only,  although  it  accrued  before  he  had  notice  that 
others  were  interested  (c).     But  the  general  rule  appears  to  be, 


(0  Young  y.  Gye,  10  Moore,  1S8. 

(tt)  Ante,  562,  note  (A). 

(r)  BuUnan  T.  Birkett,  1  £sp.  R. 
449. 

(y)  Lhyd  v.  Archbowle,  S  Taunt 
327;  Grant  v.  The  Bxiyal  Exchange 
Assurance  Company,  5  M.  &  Sel.  439. 
The  same  rule  applies  in  equity;  Gale 
v.  Lidtrell,  1  Y.  &  J.  180 ;  E.  Chitty's 
£q.  Ind.  tit.  Set-off. 

ix)  France  v.  White,  6  Bing.  N.  C. 
33 ;  8  Dowl.  53,  S.  C.  Unless  there 
be  an  express  agreement  that  it  be 
allowed;    Kinnerley   v.    Hossack,    2 


Taunt  170 ;  and  post,  855.  As  toarf- 
off  in  the  case  of  a  joint  and  several  oWi- 
gation,  where  one  debtor  alone  is  sae^i 
and  the  plaintiff  is  indebted  to  the 
other  debtor;  2  Pothier  by  Evani)  69. 

(a)  Slipper  v.  Stidstone,  5  T.  R.  4W. 

(6)  French  r.  Andrade,  6T.R.  588. 

(c)  Grant  v.  The  Royal  Eickaagi 
Assurance  Company,  5  M.&SeI.439,^ 
Lord  EUenborough,  C.  J.  But  note, 
the  decision  of  this  point  was  not  ne- 
cessary ;  the  set-off  was  not  ayailable, 
as  the  action  was  to  recover  uoliqo*' 
dated  damages. 
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that  if  a  person  carry  on  business  as  the  ostensible  sole  pro- 
prietor,  and  yet  sue  with  a  dormant  partner^  the  defendant  may 
set  off  a  debt  due  to  him  from  the  ostensible  partner;  the  defend- 
ant having  been  ignorant,  when  he  contracted  the  debt  sought  to 
be  recovered,  that  the  plainti£Phad  a  partner,  and  haying  trusted 
the  plaintiff  as  sole  proprietor  before  he  was  aware  that  he  had 
such  partner  (d)* 

A  defendant  sued  as  executor  or  administrator  cannot  set  off  a 
debt  due  to  him  personally ;  nor  can  a  person  who  is  sued  for  his 
own  debt,  set  off  a  debt  which  accrued  to  him  in  his  representa- 
tive character  (e). 

The  statute  does  not  allow  the  defendant  to  set  off  a  debt  due 
to  him  from  the  plaintiff's  testator  against  a  debt  which  accrued 
to  the  plaintifi^  in  his  representative  capacity,  after  the  testator's 
death ;  for  this  would  be  altering  the  due  course  of  the  distribu- 
tion of  assets,  and  the  defendant  might  thus  be  indirectly  paid 
before  creditors  of  a  higher  degree  (/).  And  this  doctrine  holds, 
whether  the  plaintiff  declare  as  executor,  or  sue,  as  he  may  do, 
in  his  private  character,  for  the  debt  which  accrued  due  to  him 
since  the  testator's  death  (g).  Thus  where  A.,  being  appointed 
by  B,  to  receive  his  rents,  after  the  death  of  B.  received  money 
due  to  him  in  his  lifetime,  it  was  held  that  A.  could  not  set  off 
againt  the  executrix  of  B.,  who  brought  an  action  for  this  debt 
in  her  private  capacity,  a  debt  due  to  him  from  the  testator ;  for 
the  testator  himself  never  had  any  cause  of  action  against  the 
defendant  (A).  To  an  action  by  the  executors  of  an  underwriter 
against  an  insurance  broker,  for  premiums  which  accrued  due  to 
the  testator,  the  defendant  cannot  set  off  returns  of  premium 
which  became  due  after  the  testator *s  death  (i).  And  a  defendant 
sued  by  an  executor,  for  money  due  to  the  testator,  cannot  set 
off  the  amount  of  a  promissory  note,  given  by  the  testator,  but 


(d)  Stacey  'Ron'v.  Deci/j  2  Esp.  R. 
469,  note,  cor.  Kenyon,  C.  J.  See 
Uoyd  V.  Archbowle,  2  Taunt.  324 ; 
Skinner  v.  Stocks,  4  B.  &  Al.  437;  1 
Chitty,  PI.  6th  ed.  571;  see  Cothayv. 
Fenneli,  10  B.  &C.  G71. 

(e)  Per  Willes,  C.  J.,in  UtUchiimm 
V.  Sturg^s,  Willes  H.  S263,  264. 

(J)  Id. ;  Scojkld  V.  Corhetty  6  N.  & 
M.  527. 

(g)  Jrf.;  Shipman  v.  Thompson,  C. 
P.  11  Geo.  3,  Willes  H.  lOS;  Bui. 


N.  P.  180,  S.  C. ;  Kilvington  v.  Ste- 
venson,  and  Tegetmeyer  v.  Luml^, 
cited  VViUes  R.  264,  note  (a).  In 
Kilvington  v.  Stevenson,  the  action  was 
in  covenant  to  recover  rent,  part  of 
which  accrued  to  the  testator  and  part 
after  his  death;  and  r set-off" in  respect 
of  a  debt  due  from  the  testator  was  not 
allowed. 

(A)  Shipman  v.  Thompson,  supra, 
(i)  Undervoood  v.  Robertson,  4  Camp. 
342. 
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not  due  until  after  his  deatb^  and  after  the  commencement  of  the 
action  (A). 

In  an  action  against  a  husband  for  his  own  debt,  he  b  not 
allowed  to  set  off  a  debt  due  to  him  in  right  of  his  wife  (!)•  ^^ 
can  a  debt  due  from  the  plaintiff's  wife  dum  sola  be  set  off 
against  an  action  by  the  husband  only ;  unless  the  latter  bas, 
on  some  new  consideration,  made  the  debt  his  own,  so  that  the 
wife  would  not  be  a  necessary  party  to  an  action  for  the  recoveij 
of  the  demand  (m).  If  a  note  be  made  payable  to  a  mamed 
woman  after  coverture,  her  husband  may  sue  alone  thereon;  and 
a  debt  due  from  the  wife  before  marriage  cannot  be  set  off  against 
his  claim  (n). 

It  has  been  held  that  in  an  action  by  a  mere  trustee^  the  de- 
fendant may  set  off  a  debt  due  to  him  from  the  party  benefidallj 
entitled  to  the  money  sought  to  be  recovered.  In  debt  on  bond, 
the  defendant  pleaded  that  it  was  given  for  securing  1001.,  lent 
to  the  defendant  by  one  E.  C. ;  and  that  the  bond  was  given  hj 
her  direcllon  to  the  plaintiff,  in  trust  for  her;  and  that£.  C, 
before  the  action  brought,  was  indebted  to  the  defendant  b 
more  money  than  the  amount  of  the  bond.  And  a  demurrer  to 
this  plea  was  withdrawn  by  advice  of  the  Court  of  Common 
Pleas  (o). 

A  defendant  cannot,  however,  plead,  by  way  of  set-o£^  a  bond 
debt  of  the  plaintiff,  assigned  to  the  defendant  by  a  third  persoOf 
to  whom  and  for  whose  use  it  was  originally  given.  Bajflef,  if 
observed  that  the  court  could  not  notice  any  other  than  legal 
rights  ( p).    And  in  a  late  case.  Tucker  v.  Tucker  (g),  the  do^ 


(k)  Rogerson  v.  Ladhroke^  1  Bing. 
93 ;  7  Moore,  412,  S.  C. ;  Houston  v. 
Robertson^  6  Taunt  448,  451;  2 
Marsh.  138,  S.  C. 

(/)  Paynter  v.  Walker,  and  Cooke 
V.  Dixon,  Bui.  N.  P.  179. 

(»i)  Wood  V.  Aken,  2  Esp.  R.  594. 

(n)  Burrough  v.  Moss,  10  B.  &  C. 
558  ;  5  M.  &  R.  296,  S.  C. 

(o)  Bottomley  v.  Brooke,  M.  22  Geo. 
3,  cited  1  T.  R.  621 ;  Rudge  v.  Birch, 
M.  25  Geo.  3,  B.  R.,  cited  id.  622. 
See  Fenner  v.  Meares,  2  Bla.  R.  1271 ; 
Fairy.  M'lver,  16  East,  136;  Crosse 
V.  Smith,  1  M.  &  Sel.  545,  556  ;  Mor- 
rison V.  Parsons,  2  Taunt.  412;  Jarvis 
V.  Chappie,  2  Chit.  R.  387.  In  Wake 
V.  Tinkler,  16  East,  38,  Lord  Ellen- 


borough  said  he  was  more  inclined  to 
restrain  than  to  extend  the  doctrine  (^ 
the  cases  of  Bottomley  v.  Brooke,  ^ 
Rudge  V.  Birch ;  and  in  Schcky  ▼• 
Meams,  7  East,  153,  Mr.  Manytfi 
said  that  they  had  been  overruled  io 
a  case  of  Lone  v.  Chandler,  in  the 
Exchequer ;  and  in  Tucker  v.  IVicfaf} 
4  B.  &  Ad,  745 ;  1  Nev.  &  Man.  48i, 
S.  C,  Littledale,  J.,  denied  that  Bflt- 
tomley  v.  Brooke  was  law ;  and  Paifo> 
J.,  said  that  if  the  words  of  thesUtoi£ 
had  been  looked  at,  Bottomley  ^^ 
Brooke  and  Rudge  v.  Birch  wouM 
hardly  have  been  decided  as  they  we«. 

(j))  Wake  V.  Tinkler,  16  East,  36. 

(9)  4  B.  &  Ad.  745. 
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trine  that  an  equitable  demand  can  be  set  off  at  law^  was  im- 
pugned. &  gave  a  bond  conditioned  for  the  payment  of  money ; 
the  obligee  made  C  his  executrix  and  residuary  legatee^  and 
died ;  C  proved  the  will,  assented  to  the  bequest,  and  died,  not 
having  fully  administered,  leaving  £.  executrix  of  the  executrix 
C.  in  trust  for  her  (£/s)  own  benefit.  A  sum  due  on  the  bond 
in  the  first  testator's  time  remained  unpaid.  C,  during  her  life- 
time, in  consideration  of  a  marriage  about  to  take  place  between 
her  and  the  father  of  S,,  gave  a  bond  to  a  trustee,  conditioned 
for  payment  of  a  sum  of  money  to  the  use  of  S.,  if  C.  should 
marry  and  survive  her  intended  husband.  She  did  marry  and 
survive  him ;  and  the  money  not  having  been  paid  in  her  life- 
time, the  trustee's  executor  sued  £,,  the  executrix  of  C,  upon 
that  bond ;  it  was  held,  that  in  such  action,  the  claim  of  JE.  upon 
&'s  bond  could  not  be  set  oS, 

We  have  seen  that  an  agent  having  a  special  interest  in  a  con- 
tract made  by  him  for  his  principal,  may  sue  thereon  in  his  (the 
agent's)  own  name ;  but  that  the  claim  of  the  agent  is  subservient 
to  the  right  of  the  principal,  or  person  really  and  beneficially 
entitled  (r).  And  although  the  agent  may  maintain  the  action  in 
his  own  name,  yet  the  demand  is  in  general  subject  to  any  set-off 
which  the  defendant  may  have  against  the  principal  (s).  And 
where  goods,  belonging  partly  to  A,  and  partly  to  B.,  were  put 
up  to  auction  at  ^.'s  house,  having  been  entered  at  the  excise  in 
A.'s  name,  and  the  catalogue  stated  them  to  be  all  the  property 
of  j1*  ;  and  C.  being  a  creditor  of  A,,  purchased  several  of  the 
-articles,  without  being  informed  that  part  of  them  were  the  pro- 
perty of  B,;  it  was  holden  that  this  was  such  a  firaud  that,  under 
the  circumstances,  the  purchaser  was  entitled  to  set  off,  in  an 
action  brought  by  the  auctioneer,  the  debt  due  to  him  from  A, 
against  the  price  of  the  goods  of  B.  (t). 

On  the  other  hand,  where  a  principal  has  allowed  his  factor 
or  agent  to  appear  to  be  the  true  owner  of  the  goods,  and  to  sell 


(r)  Ante,  280,  «S1 .  And  in  Dicken- 
son V.  Naul,  4  B.  &  Ad.  638,  where  an 
auctioneer  employed  by  a  supposed 
executrix,  sold  goods  of  the  testator, 
but  before  payment  the  real  executrix 
claimed  the  money  from  the  buyer;  it 
was  held  that  the  auctioneer  could  not 
sue  the  buyer,  though  the  latter  had 
expressly  promised  to  pay  on  being 
allowed  to  remove  the  goods,  and  had 


removed  them  accordingly. 

(s)  Jarvis  v.  Chappie,  2  Chitty  R. 
387;  Coppin  v.  Craig,  2  Marsh.  R. 
501 ;  7  Taunt.  243,  S.  C.  Although 
an  agent  may  have  a  lien  on  goods 
sold  by  him,  yet  he  loses  it  by  parting 
with^he  goods  to  the  buyer,  and  then 
it  seems  the  set-off  against  the  prin- 
cipal applies. 

(J)  Coppin  v.  Craig f  supra. 
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them  as  if  such  were  the  fact,  the  principal  cannot  sue  for  the 
price,  without  giving  the  purchaser  the  benefit  of  any  set-off  he 
may  have  acquired  against  the  agent  individually  in  ignorance  of 
his  true  character,  and  under  circumstances  not  calculated  to 
raise  a  doubt  in  the  mind  of  a  reasonable  person  that  the  agent 
was  not  the  party  beneficially  entitled  (ti). 

A  town  agent,  an  attorney,  sued  by  a  client  of  his  country 
principal  for  the  recovery  of  money  received  by  the  town  agent 
in  a  particular  cause,  has  no  right  to  deduct  from  such  money 
the  general  balance  due  to  him  from  the  country  attorney's  prin- 
cipal ;  but  only  the  costs  in  the  particular  suit  conducted  by  him 
(the  town  agent)  for  the  client,  in  which  the  money  was  reco- 
vered (a:). 

4,  Of  Set-off  in  case  of  Bankruptcy. 

In  the  case  of  a  bankruptcy  there  is  a  particular  statute 
which  extends  the  law  of  set-off  to  mutual  credit  between  the 
parties. 

The  statute  6  Geo.  4,  c.  16,  s.  50,  enacts,  "  that  where  there 
has  been  mutual  credit  given  by  the  bankrupt  and  any  other 
person,  or  where  there  are  mutual  debts  between  the  bankrupt 
and  any  other  person,  the  commissioners  shall  state  the  account 
between  them;  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy,  com- 
mitted by  such  bankrupt  before  the  credit  given  to,  or  the  debt 
contracted  by  him ;  and  what  shall  appear  due  on  either  side  on 
the  balance  of  such  account,  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively;  and  every  debt  or  demojd 
hereby  made  proveable  against  the  estate  of  the  bankrupt,  may 
also  be  set-off*  in  manner  aforesaid  against  such  estate :  pro- 
vided that  the  person  claiming  the  benefit  of  such  set-off  had 
not,  when  such  credit  was  given,  notice  of  an  act  of  bankrupt^ 
by  such  bankrupt  committed." 

The  demand  alluded  to  in  the  above  enactment  must  be  a 
bond  fide  one,  and  a  claim  which  would  eventually  lead  to  a 


(u)  Ante,  223 ;    George  v.  Claggett,  42,  S.  C,  ftoity  855. 

Peake's  Add.  C.  131 ;  and  see  Wearen  (x)  Moodi/  y,  Spencer^  2  D.  &R«6; 

V.   M'Kay,  1  M.  &  W.  591.      The  White  v.  Royal  Exchange  AssuroKC, 

vendee  in  the  above  instance  should  7  Moore,  249;    1  Bing.  20,  S.  C; 

plead  the  set-off  specially ;  Carr  v.  and  see  Diau  v.  Stockiey,  7  C.  ft  P- 

Hinchelif,  4  B.  &  C.  547 ;  7  D.  &  R.  ^87 ;  ante,  545,  note  (0- 
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debt  from  the  bankrupt  (^).  Therefore  where  upon  a  dissolu- 
tion of  partnership  the  defendant  agreed  to  pay  his  co*partners 
6817Z.  9^.  8d,  as  his  share  of  the  liabilities  of  the  firm,  they 
taking  the  eflfects  and  assets,  and  undertakmg  to  pay  a  debt  of 
51,89H.  128.  due  from  the  firm  to  a  third  person;  and  after  the 
dissolution  they  became  bankrupts^  and  never  paid  such  third 
person;  it  was  held,  that  in  an  action  by  their  assignees  for  the 
6817/.  9s.  8d.  the  defendant  could  not  set-off  the  undertaking  of 
his  co-partners  to  pay  the  51,891/.  12s,  to  such  third  person  (z). 
But  a  plea  of  set-off  is  available,  and  may  be  pleaded  to  a  spe- 
cial declaration  of  assumpsit  by  the  assignees  of  a  bankrupt  for 
not  paying  for  goods  by  a  bill  of  exchange,  though  the  declara- 
tion state  that  the  bankrupt  lost  the  benefit  and  use  of  such  biil^ 
and  his  estate  was  diminished  in  value,  to  the  damage  of  the 
assignees  and  creditors  (a). 

The  holder  of  a  bill  or  note  of  the  bankrupt  is  entitled  to 
credit  for  the  amount  against  a  debt  due  from  him  to  the  estate, 
although  he  did  not  take  up  the  instrument  until  after  the  bank- 
ruptcy, provided  he  held  it  at  any  time  before  the  bankruptcy 
occurred  (&). 

In  general  it  must  be  shown  by  a  defendant  sued  by  the 
assignees,  and  claiming  credit  in  respect  of  a  bill  or  note  of  the 
bankrupt,  that  he,  the  defendant,  held  the  instrument  before  the 
act  of  bankruptcy  (c),  or  if  defendant  had  no  notice  thereof  be- 
fore the  fiat  was  issued.  And  where  J..,  the  holder  of  a  bill, 
returned  it  to  his  indorser  before  the  bankruptcy  of  the  acceptor, 
and  entirely  closed  the  account  and  transaction  as  to  such  bill 
with  such  indorser,  it  was  held,  in  an  action  by  the  assignees  of 
the  acceptor  against  J..,  that  the  latter  could  not,   by  taking 


(y)  Hultne  v.  MuggUtony  3  M.  & 
W.  30,  where  the  aemaod'  setoff 
arose  oat  of  the  defendant's  having 
accepted  an  accommodation  bill  for 
the  bankrupt ;  Gibion  v.  Bell,  1  Bing. 
N.  C.  746;  JbboU  v.  Hicks,  5  Bing. 
N.  C.  578 ;  and  see  cases  there  cited ; 
and  see  the  following  cases  as  to  mu- 
tual credit.  Keif  v.  Flinty  8  Taunt. 
21 ;  1  Swanst.  30 ;  Chit,  jun.  B.  1000, 
S.  C. ;  Ei  parte  Wagitaff,  1 3  Ves.  05 ; 
Chit.  jun.  B.  732,  S.  C. ;  Buchanan  v. 
Findlay,  9  B.  &  C.  744 ;  Chit.  jun.  B. 
1441,  S.  C. ;  Rote  v.  Sim,  1  B.  &  Ad. 
531;  Chit.  jun.  B.  1510,  S.C.;   Dick- 


ton  v.  Can,  1  B.  &Ad.  343;  Chit.  jun. 
B.  1502,  S.  C. 

{z)  Abbott  V.  Eickif  5  Bing.  N.  C. 
578. 

(a)  Groom  v.  West,  8  Ad.  &  El. 
758;  1  P.  &Dav.  19. 

(6)  Collins  V.  Jonez,  10  B.  &  C.  777 ; 
Chit.  jun.  B.  1493,  S.  C. ;  BoUand  v. 
Nath,  8  B.  &  C.  105;  Chit.  jun.  B. 
1331,  S.C.,  overruling  Ex  parte  Hale, 
3  Ves.  304;  Chit  jun.  B.  574,  S.  C. ; 
and  supra,  note(y). 

(c)  seeid.;  Dickson  v.  Ecans,  6T.R. 
57. 
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back  the  bill  from  the  indorser^  for  the  purpose  of  clainung 
credit  for  the  amount,  set  off  the  same  against  a  debt  due  from 
him  to  the  bankrupt  before  his  bankruptcy  (^Q.  And  where  to 
an  action  by  the  assignees  of  a  bankrupt  for  the  price  of  a 
phaeton,  for  which  the  defendant  had  agreed  to  pay  ready 
money,  the  defendant  pleaded  a  set-off  in  respect  of  a  bill 
drawn  by  JBT.,  accepted  by  the  bankrupt,  and  indorsed  by  H,  to 
the  defendant ;  a  replication  that  after  the  bill  was  dishonouredi 
jBT.  indorsed  it  to  the  defendant  without  consideration,  in  troat 
that  defendant  should  purchase  the  phaeton  of  the  bankrupt 
and  hand  it  over  to  J7.,  and  fraudulently  attempt  to  set  off  the  bill 
against  the  price  of  the  phaeton  was  held  a  sufficient  answer  to 
the  claim  of  set-off(6). 

There  cannot  be]  any  set-off  to  an  action  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  assignees  of  a  bank- 
rupt, either  before  or  after  the  bankruptcy  (/)• 

5.  Of  the  Pleadings  in  regard  to  a  Set'off,  and  the  Evidence  » 

support  thereof. 

The  New  Rules  on  Pleading  {g)  require  that  the  defence  of 
setroff  and  mutual  credit  shall  be  specially  pleaded,  and  a  notice 
of  set-off  is  no  longer  available  (A).  The  plea  must  aver  that  the 
plaintiff '*  before  and  at  the  time  of  the  commencement  of  tk 
suit  was(i)  and  still  is  (A)*'  indebted  to  the  defendant  in  the 
amount  claimed  by  him*  It  may  be  pleaded  to  a  part  of  the 
plaintiff's  demand ;  and  where  there  are  several  counts  in  the 
declaration,  the  defendant  may  plead  a  set-off  as  to  *'<£-— 
parcel  of  the  monies  in  the  declaration  mentioned,"  without 
specifying  of  what  particular  amount  mentioned  in  the  several 


(d)  Belcher  v.  Lloyd,  10  Bing.  310 ; 

3  M.  &  Sc.  832,  S.  C. ;  Fair  v.  M'lver, 
16  East,  130. 

(e)  Lackington  v.  Combes,  6  Bing. 
N.C.  71. 

(/)  Wood  V.  SmUh,  4  M.  &  W.  522 ; 
Grootne  v.  Medey,  2  Scott,  171  ; 
2  Bing.  N.  C.  140,  S.  C. 

(g)  Regulte  Generales,  Hilary  Term, 

4  Will.  4,  Assumpsit,  3— Deb^  S. 

(A)  Graham  v.  Partridge^  1  M.  & 
W.  395 ;  see  form  of  pleas,  replica- 
tions, &c.  Chitty,  jun.  Prec.  Pleading, 
387.    It  is  said  to  have  been  decided. 


that  under  a  set-off  for  money  bad  and 
received  the  defendant  cannot  gife  io 
evidence  an  over-pt^^ment  to  thepUia* 
tiff;  Hampton  v.  Jarrett,  2  £sp.  Rqv 
560,  coram  £yre,  C.  J.,  sed  quin. 
Under  a  set-^ff  for  money  paid  faf 
plaintiff,  the  defendant  may  prove 
payment  of  bills  of  exchange  for  the 
plaintiff  at  his  reqaest;  Fletcher  r. 
Xee,  coram  Lord  Ellenborongb,  C  l 
Sittings  aAer  Michaelmas  Term,  1817; 
2  Stark.  Ev.  2d  ed.  726. 

[i)  Ante,  S47,  note  (g). 

[k)  Id. 
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counts  such  sum  is  part(/).  A  plea  of  set-off  should  be  pleaded 
only  to  so  much  of  the  plaintiff's  demand  as  the  defendant's  set- 
off will  cover ;  a  plea  of  set-off  is  not  divisible ;  it  cannot  be 
found  distributivelyi  partly  for  the  defendant  and  partly  for  the 
plaintiff;  therefore  where  the  defendant  under  a  plea  of  set-off  to 
the  whole  declaration  proves  a  sum  of  money  owing  to  him  from 
the  plaintiff  less  than  the  amount  of  the  claim  which  the  plaintiff 
has  established,  the  defendant  is  not  entitled  to  have  a  verdict 
entered  for  him  on  the  issue  taken  on  the  plea  of  set-off  for 
the  amount  which  he  has  so  proved,  but  the  issue  must  be 
found  for  the  plaintiff;  though  it  would  be  otherwise  where  the 
defendant  by  all  his  pleas  taken  together  covers  the  whole  cause 
of  action  (m). 

If  it  has  been  arranged  between  the  plaintiff  and  defendant 
by  special  agreement  that  a  demand,  not  otherwise  the  subject 
of  a  set-off,  shall  be  so  in  their  particular  case,  such  agreement 
must  be  specially  pleaded,  and  the  ordinary  plea  of  set-off  will 
not  suffice  (n).  So  a  defendant  may  to  an  action  for  goods  sold 
plead  that  he  bought  them  of  the  plaintiff's  factor  as  the  appa- 
rent principal,  and  that  he  has  a  set-off  against  him  (o). 

The  plaintiff  may  reply,  denying  the  set-off;  the  proper  form 
of  the  replication  is,  "  that  he  the  plaintiff  was  not  nor  is  in- 
debted to  the  defendant  as  alleged."  If  he  replies  that  he 
**  never  was  indebted,"  he  cannot  give  evidence  that  the  set<off 
or  any  part  of  it  has  been  paid(p).  The  plaintiff  may  also 
reply  that  the  defendant's  set-off,  or  part  of  it,  is  barred  by  the 
statute  of  limitations  (9). 

It  is  a  rule  that  one  plea  cannot  be  used  as  evidence  by  the 
plaintiff  to  prove  a  fact  denied  in  another ;  and  therefore  the 
particulars  of  the  defendant's  set-off  cannot  be  called  in  aid  by  the 
plaintiff  to  support  his  debt,  the  same  being  denied  by  the 
general  issue  (r). 


(/)  Noel  V.  IXwii,  4  M.  &  W.  136  ; 
7  Dowl.  48,  S.  C. 

(to)  Tuck  ▼.  Tuck,  5  M.  &  W.  109 ; 
7  Dowl.373;  Kilner  y.  Baileyy  5  M. 
&  W.  389 ;  Moore  v.  Butlin,  7  Ad.  & 
El.  595 ;  2  Nev.  &  P.  436,  S  C. 

(n)  France  v.  White,  6  Bing.  N.  C. 
33 ;  8  Dowl.  53,  S.  C. ;  sec  forms  and 
law,  Chit.  jun.  Precedents  in  Plead- 
ing, 392, 393. 

io)  Ante,  223;  and  see  form  of  plea 
replication,  Chit.  jun.  Precedents 


in  Pleading,  394. 

(p)  Broum  v,  Daubem/,  4  Dowl. 
565. 

(q)  Tlie  statute  must  be  replied 
specially.  Chappie  v.  Durtton,  1  C  & 
J.  1 ;  Gale  v.  Capem,  1  Ad.  &  £1. 103 ; 
such  replication  admits  the  set-off. 

(r)  narrington  v.  Macmorris,  5 
Taunt.  282;  liUllerv,  Johnson,  2  Esp. 
il.  602  ;  Stracey  v.  Blake,  1  M.  &  W. 
172. 
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In  general  the  defendant  must  adduce  the  same  evidence  in 
support  of  a  set-off,  as  he  would  be  bound  to  produce  if  he 
were  suing  for  the  recovery  of  the  debt  claimed  to  be  due  to  him. 

Proof  of  the  delivery  and  payment  to  the  plaintiff  of  a  check 
on  the  defendant's  banker,  is  hot  sufficient  evidence  of  a  debt  in 
order  to  support  a  set-off,  unless  it  be  shown  upon  what  consi- 
deration, and  under  what  circumstances,  the  check  was  given  (i). 
Where  there  are  cross  demands,  and  the  defendant  pleads  a  set- 
off,  the  plaintiff  is  not  obliged  to  prove  the  whole  of  his  account 
in  the  first  instance,  but  may  prove  only  the  balance  which  he 
claims ;  after  the  defendant  has  proved  his  set-off,  the  plaintiff 
may  prove  other  parts  of  his  account  to  show  that  a  larger  sum 
was  due(^). 

Where  there  is  a  set*off  against  the  plaintiff's  demand,  which 
the  defendant  pleads,  but  does  not  appear  at  the  trial  to  ofier 
evidence  in  support  of  it,  the  plaintiff  may  either  take  a  verdict 
for  the  whole  sum  he  proves  to  be  due  to  him,  subject  to  be 
reduced  to  the  sum  really  due  on  a  balance  of  accounts,  if  the 
defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the 
debt  intended  to  be  set  off;  or,  it  is  said,  he  may  take  a  ver* 
diet  for  the  smaller  sum,  with  a  special  indorsement  on  the 
postea  as  a  foundation  for  the  Court  to  order  a  stay  of  proceed- 
ings if  another  action  should  be  brought  for  the  amount  of  the 
set-off(tt).  A  verdict  against  a  defendant  on  his  plea  of  set-off 
estops  him  from  bringing  an  action  against  the  plaintiff  for  the 
same  demand ;  and  a  replication  to  a  plea  of  such  verdict  that  at 
the  former  trial  the  plaintiff  was  not  prepared  to  support  his  plea 
of  set  off,  is  bad(:r). 

The  Court  of  Conscience  Acts  do  not  apply  to  cases  where 
the  debt,  being  originally  above  the  limited  amount,  is  reduced 
under  it  by  means  of  a  set-off(^). 


(s)  Axibert  v.  WuUh,  4  Taunt.  993 ; 
see  further,  antCj  750. 

(/)  Williams  v.  Dfwies,  1  C.  &  M. 
464. 

(u)  Laingv.  Chatham,  1  Camp.  252; 
Chapman  v.  Drunning,  1  Cliit.  R.  178 ; 
Tidd,  8th  ed.  72 1 ;  9th  ed.  668 

(x)  Eattmure  v.  Lawety  5  Bing.  N. 
C.  444;  7  Dowl.  431. 

(y)  Pitts  V.  Carpenter,  Stra.  1191 ; 
Fitzpatrick  v.  Piikering,  2  Wils.68; 
M'Collam  V.   Carr,    1    B.  &  P.  223  j 


Cook  V.  Johnson,  2  Price,  19;  GM 
V.  Birt,  2  Chit.  11.394;  Cottiey.lM' 
man^  9  Moore,  6S5 ;  Fomin  v.  Oswald 
1  M.  &  Sel.  393 ;  and  see  Fleming  ▼• 
DavU,  5  D.  &  R.  371 ;  alUet  where 
tlie  debt  is  reduced  by  the  statute  of 
limitations,  BuiUy  v.  Chitty,  2  M.  & 
VV.  28;  Moreau  y.  Hicks,  2  Ad.  &n 
782;  ante,  805,  note  (p) ;  and  see 
Chitty  &  Hulme's  Statutes,  tit  "Re- 
quests," in  notes. 
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Where  the  set-off  is  upon  a  bond,  it  must  be  specially  pleaded 
in  bar^  and  the  plea  must  aver  how  much  is  really  due  thereon 
for  principal  and  interest,  (z).  The  plaintiff  in  his  replication 
may  either  deny  the  bond^  by  pleading  non  est  factum,  or  may 
specially  show  a  discharge  thereof;  or  he  may  traverse  that  he 
owes  so  much  thereon  as  is  stated  in  the  plea ;  and  this  traverse 
is  good^  although  the  sum  alleged  to  be  due  be  stated  in  the  plea 
under  a  videlicet  (a). 

XI.  Infancy. 

We  have  already  considered  the  capacity  of  an  infant  to  con- 
tract ;  and  the  instances  in  which  he  is  liable  upon  his  con- 
tracts (&).  And  it  only  remains  for  us  to  remark  more  minutely 
upon  the  mode  of  taking  advantage  of  this  defence. 

An  infant  defendant  (c)  must^  in  all  cases^  appear  and  defend 
by  guardian  ;  and  his  appearance  by  attorney  is  a  ground  upon 
which  lie  may  support  a  writ  of  error  (d).  The  guardian  must 
be  admitted  (e)  before  plea^  and  the  admission  must  be  stated  in 
the  plea(/).  If  however  the  defendant  be  of  full  age  at  the 
time  he  appears  and  pleads  his  infancy,  he  may  appear  and  plead 
by  attorney. 

Infancy  must  now,  by  the  rules  on  pleading  of  Hilary  term, 
1834,  be  pleaded  specially. 

If  to  a  plea  of  infancy  the  plaintiff  reply,  denying  the  infancy, 
or  that  the  defendant  ratified  the  promises  after  he  came  of  age, 
it  will  be  incumbent  on  the  defendant  to  prove  the  time  of  his 
birth;  this  evidence  being  more  peculiarly  within  his  own 
power  (y).  After  the  defendant  has  established  his  nonage  when 
the  contract  was  made,  the  plaintiff,  upon  a  replication  of  a  sub- 
sequent ratification,  must  prove  an  express  promise  to  pay  after 
the  defendant  attained  full  age,  and  before  the  commencement  of 


(z)  Ante,  842,  843 ;  3  Chit.  PI.  6th 
ed.802. 

(a)  Syffunont  ▼.  Knox^  3  T.  11.  55 ; 
Grinmood  f .  Borrit,  6T.  R.  460. 

(6)  Ante,  141  to  156. 

(c)  An  infant  plaintiff  must  sae  bv 
prochein  ami  or  guardian,   2  Sauna. 

1 17/,  note(l);  Tidd,  9th ed.  99. 

(d)  Fretcobaldi  v.  Kinaston,  2  Stra. 
784;  9Saund.  117/  note(l),  212a, 
4, 5 ;  Cattledme  v.  Mumly,  1  Nev.  & 


Man.  635 ;  4  B.  &  Ad.  90;  and  see 
Nunn  V.  Curtis,  4  Dowl.  729.  But  the 
plaintiff,  if  he  fail  in  the  action,  can- 
not maintain  error  on  this  ground; 
see  Birdv.  Pe^,  5  B.  &  Aid.  418; 
2  Chitty's  Arch.  Pr.  892. 

(0  See  Tidd,  9th  ed.  99 ;  2  Chitty's 
Arch.  Pr.  892. 

(/}  2  Saund.  217f,  note  (1). 

{g)  Barthwickir.  Carruthen,  IT.R. 
648. 
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the  action  (A).     The  nature  of  a  subsequent  confirmation,  neces- 
sary to  establish  a  liability,  has  been  already  expl^uned. 

The  defendant  may  establish  his  infancy  by  the  evidence  of 
some  of  his  family.  An  entry  in  the  register  of  the  christemDg 
of  a  child,  as  to  the  time  of  birth,  is  not  of  itself  evidence  of 
the  age  (i). 

If  the  plaintiff  reply  that  the  goods,  &c.  were  necessaries,  no 
evidence  of  the  infancy  need  be  given,  but  it  lies  upon  the  plaintiff 
to  prove  the  defendant's  rank  and  situation  in  life,  and  that  the 
goods,  &c.  were  suitable  to  his  means  and  station  (A). 

Costs  are  payable  by  an  infant  defendant(/). 


XII.  Coverture. 

The  incapacity  of  married  women  to  contract,  and  the  excep- 
tions to  the  general  principle,  have  been  already  noticed. 

Coverture  cannot,  by  the  rules  on  pleading  promulgated  bj 
the  judges,  be  given  in  evidence  under  the  general  issue.  It  most 
be  pleaded  specially.  If  the  marriage  took  place  after  the  con- 
tract, it  should  be  pleaded  in  abatement  (m). 

A  woman  defendant,  who  has  declared  herself  to  be  a/emc  t^^ 
and,  as  such,  has  executed  deeds,  and  maintained  actions,  is  not, 
therefore,  estopped  from  setting  up  the  defence  of  coverture  (a). 

If  the  defendant  be  married  at  the  time  of  pleading,  she  most 
plead  in  person,  and  not  by  attorney  (o). 

Of  course,  it  is  for  the  defendant  to  prove  her  marriage,  if 
denied  (p).  This  may  be  effected  by  producing  an  examined  copy 
of  the  register;  and  proving  her  identity,  that  is,  that  she  is  the 
person  described  in  the  register  (y).  The  marriage  may  also  be 
proved,  without  the  register,  by  parties  who  were  present  at  the 
performance  of  the  ceremony ;  and  this  without  showing  the  pub- 
lication of  banns,  or  a  license  to  marry.  And  it  seems  that  the 
defendant  may  establish  her  coverture  by  proof  of  general  reputa- 


(A)  Thornton  v.  Illingworth,  2  B.  & 
C.  824;  4  D.  &  R.  545,  S.  C. 

(i)  Wihen  v.  Imw,  S  Stark.  R.  63; 
Rex  V.  Clapham,  4  C.  &  P.  29 ;  Burg- 
hart  V.  Aimerstein,  6  C.  &  P.  690; 
Doed,  Wolmston  v.  Barnes,  1  M00.& 
Rob.  389 

(/c)SeeJn/c,  142, 143,144. 

(/)  Tidd,  9th  ed.  101,  cites  Anderson 
▼.  Uw<fe,  Dyer,  104;  Hamlenv.Ham' 
kn,  1  Bulst  189;  Gardiner  v.  Holt, 


2  Stra.  1217 ;  Dow  v.  Clarke,  1  C.4 
M.  860  ;  2  Dowl.  302,S.C. 

(m)  1  Chitty  PI.  6  ed.  477,  480. 

(n)  Davenport  t.  NeUon,  4  Cunp^ 
26. 


M  2  Saund.  209  c, 
Wilson  V.  Mitchell,  3  (Jampb.  S9S 


Proof  of  plaintiff's  mairiage; 


{q)  See  2  Phil.  Ev.  ch.  12,  s.  3; 
2  Stark.  Ev.  tit  Marriase ;  Doe  ifc* 
Wolkston  V.  Barnes,  1  M.&  Rob.38& 
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tion  that  she  and  her  husband  were  married ;  that  they  cohabited, 
and  were  received  by  their  friends,  8z;c.  as  husband  and  wife  (r). 

As  the  law  presumes  the  death  of  a  person  who  has  been  ab« 
sent  and  not  heard  of  for  seven  years  {s),  it  will  be  incumbent 
on  the  defendant  in  such  a  case  to  prove  also  that  her  husband 
was  alive  within  the  seven  years  preceding  the  time  the  contract 
was  entered  into(0* 

XIII.  Bankruptcy  and  Certificate. 

The  law  of  bankruptcy  as  it  affects  a  contract,  and  the  nature 
and  effect  of  contracts  with  uncertificated  bankrupts  and  their 
assignees,  have  been  already  discussed  (u).  It  only  remains  for 
us  to  consider  the  form  of  pleading,  and  mode  of  establishing,  the 
defence  of  bankruptcy. 

"  Any  bankrupt  who  shall,  after  his  certificate  has  been  allowed, 
be  arrested,  or  have  any  action  brought  against  him  for  any  debt, 
claim,  or  demand,  proveable  under  the  commission,  shall  be  dis- 
charged upon  common  bail ;  and  may  plead  in  general  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  and  may  give 
the  act  of  parliament  and  the  special  matter  in  evidence ;  and 
such  bankrupt*s  certificate,  and  the  allowance  thereof,  shall  be 
sufficient  evidence  of  the  trading,  bankruptcy,  commission,  and 
other  proceedings  precedent  to  the  obtaining  such  certificate  (x). 

The  general  plea  of  bankruptcy  may  be  pleaded,  and  will 
suffice,  in  the  case  of  an  action  for  the  recovery  of  a  debt  or 
demand  contracted  before,  though  not  payable  until  after,  the 
act  of  bankruptcy  or  commission ;  or  of  a  debt  bond  fide  contracted, 
and  payable,  after  the  act  of  bankruptcy,  and  before  the  commis- 
sion, and  which  is  proveable  by  virtue  of  the  provisions  before 
mentioned  (y).   And  if  the  certificate  were  obtained  after  declara- 


(r)  2  Stark.  Ev.  505, 8nd  ed. ;  Lea- 
der V.  Barry,  1  Esp.  R.  353 ;  Key  v. 
Duchesse  de  Pienne,  3  Camp.  123. 

(«)  Doe  V.  Jessoti,  6  East,  80,  85 ; 
Doe  y.  Nepean,  5  B.  &  Ad.  86. 

(0)  Corbett  V.  Poelnitz,  1  T.  R.  5  ; 
Hopetcellr.  De  Pinna,  2  Camp.  113; 
D(te  V.  Griffin,  15  East,  298. 

(u)  Ante,  184  to  196. 

(x)  6  G.  4,  c.  16,  s.  126;  3  Chitty, 
PI.  6th  ed.  777. 

(y)  See  per  cur.,  in  Charlton  v. 
Kins,  4  T.  R.  156;  see  also  Stedman 
▼.  Martinnant,  12  East,  664 ;  Westcott 


V.  Hodges,  5  B.  &  Aid.  12 ;  Attwood 
V.  Partridge,  12  Moore,  433, 434,  n.  a ; 
4  Bing.  209,  S.  C.  In  Van  Sandau 
V.  Corshie,  3  B.  &  Aid.  13,  to  an 
action  for  the  recovery  of  money,  paid 
by  a  surety  after  the  defendant's  bank- 
ruptcy, tlie  latter  pleaded  the  bank- 
ruptcy specially,  showing  all  the  pro- 
ceedings. It  is  quite  clear,  upon  the 
wording  of  the  6  G.  4,  c.  16,  s.  126, 
that  the  general  plea  is  sufficient^ 
whenever  the  plaintiff  might  have 
proved  under  the  commission.  The 
Daokniptcy  of  a  cestui  que  trust  may 
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tion,  but  before  plca^  it  would  be  sufficient  to  rely  upon  the 
general  plea  given  by  the  statute,  without  pleading  the  bankruptcy 
specially,  that  is,  setting  out  all  the  proceedings  (z) ;  but  if  the 
certificate  were  not  allowed  until  after  the  defendant  had  pleaded 
to  the  action,  it  seems  that  it  should  be  pleaded  puis  darrein  cot- 
tinuance  ;  and  that  in  such  case  it  should  be  specially  pleaded  is 
at  common  law,  stating  fully  the  trading,  petitioning  creditors 
debt,  fiat  in  bankruptcy,  the  meetings,  conformity  of  defendant, 
and  his  certificate,  &c.  (a). 

The  general  plea  of  bankruptcy  must  conclude  to  the  coun- 
try (d).  It  does  not  require  the  signature  of  counsel  in  either  of 
the  courts.  The  defendant  cannot  give  his  bankruptcy  in  evi- 
dence under  the  general  issue  (c) ,  nor  can  the  plaintijffTs  bank- 
ruptcy before  action  be  shown  under  that  plea  (d). 

The  plaintiff  cannot  reply  specially,  to  a  plea  of  the  defendant's 
bankruptcy  pleaded  generally:  he  has  merely  to  add  the  similitff 
to  the  general  plea  of  bankruptcy,  under  which  he  may  show  any 
special  matter,  proving  the  invalidity  of  the  certificate,  or  defeat- 
ing or  avoiding  its  operation,  either  in  respect  of  the  ground 
mentioned  in  the  act  (e),  or  on  account  of  firaud  (/). 

To  support  the  plea  of  bankruptcy,  the  defendant  has  only  to 
produce  his  certificate,  duly  allowed  (^).  The  plaintiff*  cannot,  it 
seems,  in  answer,  show  matter  which  impeaches  the  validity  of  the 
commission  only,  without  affecting  the  certificate  (A).  The  plea 
puts  merely  the  certificate  in  issue. 

Where  one  of  several  persons,  who  were  joint  debtors,  is  dis- 
charged firom  liability  by  his  bankruptcy  and  certificate,  or  under 


be  a  ground  for  injunction,  but  is  not 
a  defence  in  law  to  an  action  by  his 
trusteee ;  Britten  v.  Perrotf  1  C.  & 
M.  601. 

(jt)  Totjoer  ▼.  Cameron,  6  East,  413 ; 
Harris  t.  Jametf  9  id,  82. 

(a)  Todd  y.  Maxfield,  6  B.  &  C. 
105 ;  9  D.  &  R.  171,  S.  C.  See  the 
precedent,  3  Chitty  PL  6th  ed.,  which 
requires  alteration  if  the  baokruptcy 
were  since  the  statute  1  &  2  W.  4, 
c.  56;  and  Chitty,  jun.  Precedents  in 
Pleading,  248,  249. 

(6)  Sheen  v.  Oarrett,  6  Bing.  686 ; 
4  M.  &  P.  525,  S.  C.  See  Miles  v. 
Williams,  1  P.  Wms.  258;  10  Mod. 
1 60  and  247,  S.  C.  These  latter  were 
decisions  on  5  G.  2,  c.  SO,  s.  7 ;  but 
the  6  G.  4,  c.  16,  s.  126,  is  similarly 


worded  in  this  respect. 

(c)  Oowland  v.  Warren,  1  Camp. 
363 ;  Stedman  v.  Martumant,  12  Etft, 
664. 

(d)  See  Webb  v.  Fox,  7  T.  R.  396; 
Bui.  N.  P.  153 ;  Kmnear  v.  rflrrw^ 
15  East,  622;  Scott  t.  C^ore,  3  Camp. 
286. 

(e)  Wilson  ▼.  Kemp,  2  M.  &  Sel 
549;  Hughes  v.  Morlq^  1  B.&AI 
22 ;  see  sect.  ISO  of  6  G.  4,  c  16. 

(/)  Horn  V.  Ion,  4  B.  &  Ad.  78. 

{g)  Taylor  v.  Webford,  Moody  k 
M.  503  ;  6  Geo.  4,  c.  16,  s.  196. 

(h)  See  Batesony.  Hartsink,  4  Esp. 
R.  48,  45,;  Eden,  2nd  ed.  426, 487; 
and  the  words  of  the  126th  secbon, 
ante,  189. 
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an  insolvent  act,  the  creditor  need  not  now  sue  him  with  the  other 
parties;  and  if  the  non-joinder  be  pleaded  in  abatement,  the 
bankruptcy  and  certificate,  or  discharge  under  the  insolvent  act, 
may  be  replied  (t). 

XIV.  Discharge  under  the  Insolvent  Act. 

Having  noticed  the  operation  of  a  discharge  under  the  Insolvent 
Act  upon  the  debts  and  contracts  of  the  debtor,  and  the  efiect  of 
contracts  made  by  an  insolvent  whilst  in  prison  (A),  we  will  con- 
sider the  pleadings  and  evidevice  afiecting  this  defence. 

We  have  seen  that  if  the  insolvent  be  sued  for  a  debt  from 
which  he  has  been  discharged,  or  upon  a  new  security  for  such 
debt,  he  may  plead  generally  (/),  that  **  he  was  duly  discharged 
according  to  the  act,  by  the  order  of  adjudication  made  in  that 
behalf,  and  that  the  order  remains  in  force ;"  vnthout  pleading 
any  other  matter  specially  (m) ;  and  that  to  this  plea  **  the  plain- 
tiff may  r^ly  generally,  and  deny  the  matter  pleaded,  or  reply 
any  other  matter  or  thing,  showing  the  defendant  was  not  entitled 
to  the  benfit  of  the  act,  or  was  not  duly  discharged,  as  if  the  de- 
fendant had  pleaded  his  discharge  specially  (n). 

This  general  form  of  plea  sufiices,  not  only  where  the  action  is 
brought  to  recover  a  debt  contracted  before  the  filing  the  sche- 
dule, but  also  where  the  plaintiff  claims  on  a  new  security  for,  or 
promise  to  pay,  such  former  debt  (o).  In  Evans  v.  Williams  (p) 
it  appeared  that  the  defendant  and  his  surety  signed  a  promissory 
note, — that  the  defendant  was  then  discharged  under  the  act, 
whereupon  the  payee  applied  to  the  surety  for  payment,  and  the 
defendant  to  protect  him  joined  him  in  a  new  note.  It  was  held 
that  an  action  could  not  be  maintained  by  the  payee,  although 
there  was  the  new  consideration  of  forbearance  to  the  surety. 
And  where  an  insolvent  debtor  was  remanded  for  six  months  at 
the  suit  of  G.,  and  during  his  imprisonment,  A.,  the  attorney  of 
G*,  agreed  with  him  that  he  should  be  discharged  on  giving  A.  a 

(0  3  &  4>  W.  4,  c.  43,  8.  9.  (m)  SemblCf  that  it  is  safer  to  plead 

(k)  Ante,  196  to  206.  the  matter  specially,  setting  out  the 

(/)  The  plea  should  be  signed  by  petition,  &c.,  where  the  plea  is  jnd$ 

counsel.    The  discharge  cannot  be  darrein  continuance;  Darky  y.Brotoiif 

given  in  evidence  under  the  general  8  Price,  607 ;  Chitty,  jun.  Precedents 

issue ;  Bircham  v.  Creighton,  10  Bing.  in  Pleading,  348. 

11;  3  M.  &  Scott,  345.    It  appears         (n)  1  &  S  Vic.  c.  J 10,  s.  91;  ante, 

that  an  agreement  that  the  debt  should  20 1 ,  202. 

not  be  noticed  in  the  schedule  will         (o)  Id. 

not  enable  the  creditor  to  sue;  ante,        (p)  1  C.  &  M.  30. 

203. 
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bill  of  exchange  for  a  part  of  G.'s  debt,  and  an  I.  O.  U.for  A-'s 
bill  of  costs  in  the  action,  which  he  gave,  and  was  liberated  a& 
cordingly ;  it  was  held  that  the  insolvent  could  not  be  sued  either 
on  the  bill  of  exchange  or  on  the  I.  O.  U.  (q). 

It  seems  that  if  the  general  plea  be  pleaded,  and  the  plaintiff 
merely  reply  that  the  defendant  "  was  not  duly  discharged,"  tbe 
replication  only  puts  in  issue  the  discharge;  and  the  plaintiff 
cannot  thereon  object  any  irregtdarity  rendering  the  dischaij^ 
inoperative,  as  the  want  of  a  petition,  &c. ;  and  upon  such  iflsoe 
the  defendant  is  not  bound  to  prove  the  petition  (r)« 

A  copy  of  the  petition,  schedule,  order  of  adjudication,  and 
otber  orders  and  proceedings,  purporting  to  be  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  his  deputy,  certi- 
fying the  same  to  be  a  true  copy  of  such  petition,  &c.,  and  sealed 
with  the  seal  of  the  court,  is  evidence  of  such  petition,  &c.  without 
other  proof  than  that  the  same  is  sealed  with  such  seal  (s). 

It  seems  that  the  discharge  cannot  be  proved  by  parol  evidence ; 
not  even  by  proof  of  the  acknowledgment  of  the  party  (0. 

The  usual  mode  of  establishing  that  the  defendant  has  bea 
discharged  under  the  Insolvent  Act  as  to  the  plaintiff's  demand, 
is  to  produce  a  copy  of  the  petition  (u)  and  schedule  of  the  insol- 
vent (v),  and  also  the  order  of  adjudication  for  hb  diechaiige 
under  the  seal  of  the  court (x).  A  paper,  purporting  to  bean 
order  of  adjudication  for  the  dischaige  of  the  defendant  under 
the  Insolvent  Act,  was,  in  Northam  v.  Latauche,  held  to  be  suf- 
ficient evidence  (with  proof  of  the  petition  and  schedule)  of  such 
discharge ;  it  being  proved  that  such  paper  was  sealed  with  tbe 
seal  of  the  Insolvent  Debtors*  Court  It  is  not  necessary  to 
prove  tihe  notice,  or  the  affidavit  of  the  notice,  to  the  creditor,  &€. 
of  the  petition  and  time  of  hearing,  &c.  (y).  And  a  replicatioD 
to  a  plea  of  the  defendant's  discharge,  that  the  plaintiff  had  no 
notice  of  the  making  the  order  and  filing  the  schedule  is  bad  {£)- 


i 


9)  yl*/^  v.Ki//icfc,  5  M.&W.  509.  ante,WS;  Tymv.S/imf,?  Scott,349. 
r)  Andrew  v.  Pledger,  Moo.  &  M.         (x)  Per  Park,  J.,  Northam  v.  Xs- 

508 ;  4  C.  &  P.  274,  S.  C. ;  infra.  touche,  3  M.  &  P.  646. 
(s)  1  &  2  Vic.  c.  110.  (y)  Pascal  v.  Bnwn,  3  Start  B- 

(0  Scott  V.  Clarty  3  Camp.  936.  54. 

(tt)  Supra,  note  (9).  («)  Jleirf  v.  Croftt,  5  Bing.  N.C- 

{v)  The  schedule  is  proved  to  show  68 ;  6  Scott,  770 ;  7  Dowl.  122 ;  JT/wf 

that   the   plaintiff  and    the   debt  he  v.  Jio^,  3  M.  &  W.  615;  aniCy^^^ 

claims   are  mentioned   therein ;    see  note  (u). 
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CHAPTER  VI. 

Of  the  Damages  or  Sum  recoverable  in  Assumpsit;  and 
herein  of  a  penalty  and  liquidated  damages. 


Penalty  and  Liquidated  Damages. 

Where  the  parties  to  a  contract  mutually  agree  that  the  one 
shall  pay  to  the  other  a  specified  sum  of  money^  in  the  event  of  a 
breach  of  its  provisions,  it  not  unfrequently  becomes  a  question 
of  some  difficulty,  whether  such  sum  is  to  be  considered  in  the 
nature  of  a  penalty y  merely  to  cover  the  damages  which  may  be 
actually  incurred  by  a  violation  of  the  agreement,  or  the  fuU 
sum  really  to  be  paid,  in  that  event,  as  liquidated  or  settled  da- 
moffes,  without  reference  to  the  extent  of  the  injury  sustained. 
It  is,  therefore,  material  to  notice  such  of  the  decisions  upon  this 
matter  as  furnish  rules  by  which  the  intention  of  the  parties  may 
be  ascertained.  It  may  be  safely  remarked,  that  the  courts  have 
shown  an  inclination  to  view,  if  possible,  the  sum  reserved  as  in 
the  nature  of  a  penalty,  rather  than  as  stipulated  damages. 

In  the  case  of  Astley  v.  Weldon  (a),  where  the  parties  had 
entered  into  an  agreement,  by  which  the  defendant  agreed  to 
perform  at  the  plaintiff's  theatres  for  a  terms  of  years ;  and  the 
plaintiff  agreed  to  pay  a  weekly  salary,  and  the  defendant's  tra- 
velling expenses ;  and  the  defendant  agreed  to  attend  rehearsals, 
and  to  pay  such  fines  as  should  be  inflicted  for  non-observance 
of  the  regulations  of  the  theatres,  &c.;  "  and,  lastly,  it  was  thereby 
agreed  between  the  parties,  that  either  of  them  neglecting  to  per- 
form that  agreement  according  to  the  tenor  and  efiect,  and  true 
intent  and  meaning  thereof,  should  pay  to  the  other  of  them  the 
full  sum  of  200/.  of  lawful  money  of  Great  Britain,  to  be  reco- 
vered in  any  of  his  majesty's  courts  of  record  at  Westminster." 

,^,  —^ 

(a)  2  Bos.  &  Pul.  346;  see  1  Pothier  by  Erans,  90;  2  id.  ai. 
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The  court  held^  that  the  sum  mentioned  in  the  agreemcDt  was  in 
the  nature  of  a  penalty^  not  of  liquidated  damages.  And  Mr. 
Justice  Heath  said,  ^^  It  is  very  difficult  to  lay  dovm  any  general 
principle  in  cases  of  this  kind,  but  I  think  there  is  one  which  may 
be  safely  stated.  Where  articles  contain  covenants  for  the  pe^ 
formance  of  several  things,  and  then  one  large  sum  is  stated  at 
the  end,  to  be  paid  upon  breach  of  performance,  that  most  be 
considered  as  a  penalty.  But  where  it  is  agreed  that  if  a  party 
do  such  a  particular  thing,  such  a  sum  shall  be  paid  bylum, 
there  the  sum  stated  may  be  treated  as  liquidated  damages."* 
And  Mr.  Justice  Chambre  observed,  *'  There  is  one  case  in 
which  the  sum  agreed  for  must  always  be  considered  as  a  penalty; 
and  that  is,  where  the  payment  of  a  smaller  sum  is  secured  by  a 
larger." 

The  case  of  Kemble  v.  Farren  {b)  clearly  elucidates  and  settles 
the  law  upon  this  subject.    By  an  agreement  between  the  plaintiff 
and  defendant,  the  defendant  engaged  himself  to  act  as  a  prinopal 
comedian  at  Covent  Garden  theatre  for  four  seasons^  commencing 
with  October,  18^,  and  in  all  things  to  conform  to  the  regula- 
tions of  the  theatre.    The  plaintiff  agreed  to  pay  the  defendant 
3L  68.  8d.  every  night  on  which  the  theatre  should  be  open  fir 
theatrical  performances  during  the  ensuing  four  seasons ;  and 
that  defendant  should  be  allowed  one  benefit  night  during  ead 
season,  on  certain  terms  therein  specified.    And  the  agreement 
contained  a  clause,  that  if  either  of  the  parties  should  neglect  or 
refuse  to  fiilfil  the  said  agreement,  or  any  part  thereof y  or  avf 
stipulation  therein  contained,  such  party  should  pay  to  the  other 
the  sum  of  1000/.,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  any  such  omission,  neglect,  or  refusal, 
should  amount ;  and  which  sum  was  thereby  declared  by  the  said 
parties  to  be  liquidated  and  ascertained  damages,  and  not  a 
penalty  or  penal  sum,  or  in  the  nature  thereof.      The  breach 
alleged  was,  that  the  defendant  refused  to  act  during  the  second 
season ;  and  at  the  trial  the  jury  gave  a  verdict  for  the  plaintiff 


(b)  6  Bing.  141;  3  M.  &  P.  425,  stipulations,  seems  not  to  be  recoo- 

S.  C.    And  see  Davies  v.  Panton,  6  citable   with   the    above    cases,  and 

B.  &  C.  216.    The  case  of  Reilly  v.  therefore  not  to  be  law.    The  same 

Jones,  1  Bing.  302;  8  Moore,  244,  observation  may  also  be  made  upon 

S.C;  where  a  large  sum  was  reserved  Barton  v.  G loner,  Holt,  N.  P.  R*  ^ 

''as  liquidated  damages,''  on  the  non-  See  also  1  Pothier  by  Evans,  90;  ^ 

performance  of  any  part  of  a  public  id,  81. 
house  agreement^  containing  minute 
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for  750Z.  damages,  subject  to  a  motion  for  increasing  them  to 
1000/.|  if  the  court  should  be  of  opinion  that^  upon  this  agree- 
ment^ the  plaintiff  was  entitled  to  the  whole  sum  claimed  as 
liquidated  damages.    The  court  decided  that  the  verdict  should 
stand,  and  the  rule  for  increasing  the  damages  be  discharged. 
In  delivering  judgment,    Undal,  C.  J.,  observed,  '^  It  is,  un- 
doubtedly, difScult  to  suppose  any  words  more  precise  or  explicit 
than  those  used  in  the  agreement ;  the  same  declaring  not  only 
aiBrmatively  that  the  sum  of  1000/.  should  be  taken  as  liquidated 
damages,  but  negatively  also,  that  it  should  not  be  considered  as 
a  penalty,  or  in  the  nature  thereof.    And  if  the  clause  had  been 
limited  to  breaches  which  were  of  an   uncertain  nature  and 
amount,  we  should  have  thought  it  would  have  had  the  effect  of 
ascertaining  the  damages  upon  any  such  breach  at  1000/.;  for  we 
see  nothing  illegal  or  unreasonable  in  the  parties,  by  their  mu- 
tual agreement,  settling  the  amount  of  damages,  uncertain  in  their 
nature,  at  any  sum  upon  which  they  may  agree.     In  many  cases, 
such  an  agreement  fixes  that  which  is  almost  impossible  to  be 
accurately  ascertained ;  and  in  all  cases,  it  saves  the  expense  and 
difficulty  of  bringing  witnesses  to  that  point.     But  in  the  present 
case,  the  claim  is  not  so  confined ;  it  extends  to  the  breach  of 
any  stipulation  by  either  party.     If  therefore,  on  the  one  hand, 
the  plaintiff  had  neglected  to  make  a  single  payment  of  31.  Bs.  8d. 
per  day,  or,  on  the  other  hand,  the  defendant  had  refused  to 
conform  to  any  usual  regulation  of  the  theatre,  however  minute 
or  unimportant,  it  must  have  been  contended  that  the  clause  in 
question  in  either  case  would  have  given  the  stipulated  damages 
of  lOOOZ.     But  that  a  very  large  sum  should  become  immediately 
payable,  in  consequence  of  the  non-payment  of  a  very  small  sum, 
and  that  the  former  should  not  be  considered  as  a  penalty,  ap- 
pears to  be  a  contradiction  in  terms ;  the  case  being  precisely  that 
in  which  courts  of  equity  have  always   relieved,   and  against 
which  courts  of  law  have  in  modern  times  endeavoured  to  re- 
lieve, by  directing  juries  to  assess  the  real  damages  sustained  by 
the  breach  of  the  agreement.     It  has  been  argued  at  the  bar  that 
the  liquidated  damages  apply  to  those  breaches  of  the  agreement 
only  which  are  in  their  nature  uncertain,  leaving  those  which  are 
certain  to  a  distinct  remedy,  by  the  verdict  of  a  jury.     But  we 
can  only  say,  if  such  is  the  intention  of  the  parties,  they  have 
not  expressed  it ;  but  have  made  the  clause  relate,  by  express 
and  positive  terms,  to  all  breaches  of  every  kind.    We  cannot, 

3k 
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therefore,  distinguish  this  case,  in  principle,  from  that  of  ii/fcjf 
V.  Weldon  (c),  in  which  it  was  stipulated  that  either  of  the  partia 
neglecting  to  perform  the  agreement  should  pay  to  the  other  of 
them  the  full  sum  of  200Z.,  to  be  recovered  in  his  majesty"! 
courts  at  Westminster.  There,  there  was  a  distinct  agreemciil 
that  the  sum  stipulated  should  be  liquidated  and  ascertained  d»- 
mages ;  there  were  clauses  in  the  agreement,  some  sounding  in 
uncertain  damages,  others  relating  to  certain  pecuniary  paymenti; 
the  action  was  brought  for  the  breach  of  a  clause  of  an  uncertuB 
nature ;  and  yet  it  was  held  by  the  court  that  for  this  very  reasoD 
it  would  be  absurd  to  construe  the  sum  inserted  in  the  agreemoit 
as  liquidated  damages,  and  it  was  held  to  be  a  penal  sum  od1j< 
As  this  case  appears  to  us  to  be  decided  on  a  clear  and  miA' 
ligible  principle,  and  to  apply  to  that  under  consideratioD,  ve 
think  it  right  to  adhere  to  it,  and  this  makes  it  unnecessary  to 
consider  the  subsequent  cases,  which  do  not  in  any  way  break  in 
upon  it." 

And  in  Boys  v.  Ancell{d)j  where  the  defendant  agreed  to 
grant  a  lease  with  the  usual  covenants  to  the  plaintiff,  and  the 
plaintiff  agreed  to  accept  such  lease,  and  to  execute  a  coontfl' 
part,  and  pay  the  expenses  of  the  lease,  the  counterpart,  and  the 
agreement ;  and  for  the  true  performance  of  the  agreement,  eai 
of  the  parties  bound  himself  "  in  the  penalty  of  500L,  to  be  »• 
covered  against  the  defaulter  as  liquidated  damages;"  it  wis 
held  that  the  500/.  must  be  considered  as  a  penalty,  and  not  as 
liquidated  damages ;  it  attaching  not  merely  on  the  defendant 
refusal  to  grant  the  lease,  but  also  on  the  plaintiff*'s  refusal  to  pij 
the  expenses  of  the  lease  or  the  counterpart. 

If,  however,  the  agreement  provide  that  a  certain  sum  shall  be 
paid  in  the  event  of  performance  or  non-performance  of  a  f^' 
ticular  specified  act,  in  regard  to  which  damages  in  their  natnre 
uncertain  may  arise,  in  case  of  default,  and  there  be  no  wwi 
evincing  an  intention  that  the  sum  reserved  in  case  of  a  breiek 
shall  be  viewed  only  as  a  penalty,  such  sum  may  be  recovered  n 
liquidated  damages  (e). 

In  Lowey.  Peers(f)  the  defendant  gave  to  the  plaintiff  tl« 
following  memorandum  :  "  I  do  hereby  promise  Mrs.  Catharvf 


(c)  Astletf  V.  Weldon,  2  Bos.  &  P.         (e)  Leighton  v.  WaUi,  3  M.  &  ^• 

346 ;  antCf  863,  864.  545,  cited  ante,  666. 

((f)  Boys  y,  Ancell,  7  Scott,  364  j  5         (/)  4  Burr.  2225. 
Bin^.  N.  C.  390,  S.  C. 
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Lowe  that  I  will  not  marry  with  any  other  person  besides  herself; 
if  I  do,  I  agree  to  pay  the  said  Catharine  Lowe  1000/.  within 
three  months  next  after  I  shall  marry  any  body  else :"  it  was 
held  that  the  sum  specified  formed  the  sole  measure  of  damages, 
as  fixed  and  liquidated  between  the  parties  by  their  express 
agreement. 

In  Birch  v.  Stevenson  (g)  *'  6/.  per  acre"  were  reserved  in  a 
lease,  **  for  every  acre  of  meadow  land  'which  the  lessee  should 
plough  up,"  &c.  It  was  contended  that  this  reservation  was  in 
the  nature  of  a  penalty,  against  which  the  tenant  might  be  re- 
lieved. Upon  which  Sir  J.  Mansfield,  C.  J.,  observed,  "You 
must  enforce  that  argument  in  a  court  of  equity ;  it  cannot  be 
listened  to  in  a  court  of  law:  but  a  very  great  authority  in  a  court 
of  equity  has  said,  that  a  reservation  of  lOOZ.  per  acre  for  plough- 
ing pasture  land  is  not  a  penalty  (A)."  In  a  subsequent  case  (i), 
the  Court  of  King's  Bench  held  that  a  reservation  of  "  50/.  per 
acre  for  every  acre  converted  into  tillage,"  &c.,  is  in  the  nature 
of  stipulated  damages.  And  where  a  lessee  covenanted  that  he 
would  not,  in  the  last  three  years  of  the  term,  sow  more  than 
seventy  acres  of  clover  in  one  year,  "  or,  if  he  did  so,  would  pay 
an  additional  rent  of  10/.  for  every  acre  above  seventy  acres,  for 
the  residue  of  the  term,  in  the  same  manner  and  at  the  same  times 
as  the  annual  rent  before  reserved ;"  it  was  held  in  equity  that 
the  additional  rent  was  in  the  nature  of  liquidated  damages,  and 
not  of  a  penalty ;  and  therefore,  on  a  bill  filed  by  the  landlord  for 
a  discovery  of  the  breaches,  a  plea  that  the  discovery  might  sub- 
ject the  tenant  to  penalties  was  overruled  (A).  And  in  Fletcher 
v.  Dyche(l),  where  two  persons  agreed  to  perform  certain  work 
in  a  limited  time,  "  or  to  pay  a  stipulated  weekly  sum  for  such 
time  afterwards  as  it  should  remain  unfinished ;"  the  court  held, 
that  such  weekly  payments  were  not  by  way  of  penalty,  but  in  the 
nature  of  liquidated  damages. 


(g)  3  Taunt.  469.  As  to  the  con- 
struction of  an  agreement  not  to  let,  or 
demise,  or  suffer  to  be  occupied,  under 
payment  of  additional  rent  of  10/.  per 
acre,  Greensladev,  Tapscott,  1  C.,M. 
&  R.  55;  Rex  v.  St.  Nicholas,  Ro- 
Chester,  5  B.  &  Ad.  226;  3  Nev.  & 
Man.  21. 

(h)  And  see  Lowe  v.  PeerSf  4  Burr. 
2228,  per  Lord  Mansfield,  C.  J. ;  and 
see  this  subject  discussed  in  Bringloe 


V.  Goodton,  8  Scott,  7i.  There  the 
tenant  was  to  pay  a  further  rent  of 
10/.  per  acre  for  ploughing  up  pasture 
land,  or  for  managing  the  farm  con- 
trary to  the  covenants  contained  in  his 
lease;  see  also  Denton  v.  Richmond, 
1  C.  &  M.  734. 

(i)  Farrant  v.  Olmius,  3  B.  &  Al 
692. 

(ft)  Jones  V.  Green,  3  Y.  &  J.  298. 

(0  2  T.  R.  32. 
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Even  where  a  certain  sum  is  agreed  to  be  pwd  on  performance 
of  a  specific  act  (as  disclosing  a  secret  or  invention),  yet  if  it  be 
reserved  as  a  ^*  penalty  of  £ — ,"  eo  nomine,  such  sum  cannot  in 
general  be  viewed  as  liquidated  damages :  the  introducdon  of  tbe 
word  "penalty"  per  se  evincing  a  contrary  intention  (m).  But  in 
cases  between  landlord  and  tenant,  where  a  sum  is  reserved  anntt- 
ally  for  any  specific  act  of  mismanagement  of  the  land,  it  seeios 
that  it  may  be  regarded  as  liquidated  damages,  although  it  be 
termed  a  penalty  (»).  Where  a  party  who  had  sold  a  public 
house  agreed  not  to  carry  on  the  business  of  a  licensed  victoaller 
within  a  certain  distance,  "  under  the  penal  sum  of  500i.,  the  same 
to  be  recovered  as  and  for  liquidated  damages,^  Best,  C.  J.  beU 
that  the  plaintiff  was  entitled  to  a  verdict  for  that  sum,  althoogb 
he  gave  no  evidence  of  actual  damage  (o). 

Where  a  certain  sum  is  to  be  paid,  and  becomes  due,  as  liqui- 
dated damages  on  the  violation  of  an  agreement,  it  seems  that  at 
law  and  in  equity  both  parties  must  abide  by  the  stipulation;  and 
that  a  jury  is  bound  to  give  damages  to  the  full  amount  of  tbe 
sum  prescribed  (p).  The  jury  cannot  obviate  the  effect  of  such » 
contract  by  giving  damages  commensurate  only  with  the  actuil 
injury  sustained ;  they  must  find  as  damages  the  amount  of  the 
increased  reservation  ;  and,  if  they  omit  so  to  do,  the  court  will, 
even  after  a  verdict  for  smaller  damages,  grant  a  new  trial  (})• 
And  a  contract  to  accept  less  than  the  full  amount  of  Uf^ 
dated  damages  is  not  binding,  and  no  bar  to  an  action  for  the 
residue,  there  being  no  consideration  for  such  contract  (r). 


i 

i 


Proceeding  for  a  Penalty,  or  more. 

In  all  articles  guarded  hy  penalties  there  are  two  remedies,  to 
be  pursued  at  the  option  of  the  party  injured :  he  may,  as  ofieR 
as  the  articles  are  broken,  have  toties  quoties  an  equitable  relief 
upon  the  footing  of  the  articles  themselves,  for  a  partial  breach  a 
contract;    or  he  may  take  the  penalty:   that  is  to  say,  wheie 


(m)  Smith  v.  DickcnsoHy  3  B.  &  P. 
630;  8ee  Daviei  v.  Penton,  6  B.  &C. 
216,  222.  As  to  the  effect  of  a  clause 
iu  a  bond,  that  interest  should  run 
from  tlie  date  of  a  bill  of  exchange 
by  way  of  penalty,  &c,,  see  Orr  v. 
Churchill,  1  H.  Bl.  227. . 

(n)  Rolfe  V.  Pelersouy  2  Bro.  P,  C. 
Tonal,  ed.  436 ;  and  see  per  Citr,  in 
Jones  V.  Green,  3  Y.  &  J.  304. 


(o)  Crisdce  v.  BoUon,  3  C.  *  |^^ 
340  ;  and  see  per  Abbott,  C.  Ji  ^ 
Daviet  v.  Penton,  6  B.  &  C.  ?9S. 

(p)  Lowe  V.  Peers,  4  Burr.  8«9' 
Barton  v.  Glover,  Holt's  N.  P.  C.  43, 
46.  , 

(y)  Farrant  v.  OUnius,  3  R  &  *^ 
692.  ^ 

(r)  Denton  y.KkkmondjXC-^^ 
734;  ante,  45, 747. 
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there  is  a  penalty  and  covenant  in  the  same  deed^  the  party  has 
his  election  either  to  bring  debt  for  the  penalty^  or  an  action  on 
the  covenant  for  damages.  In  the  former  case^  the  contract  is 
rescinded,  and  the  penalty  becomes  the  debt  in  law ;  subject  of 
course  to  relief  in  equity,  and  to  restrictions  by  the  mode  of  pro- 
ceeding under  the  8th  &  9th  Wm.  3,  in  a  court  of  law ;  and 
if  the  penalty  be  paid  according  to  the  stipulation  of  the  articles, 
or  be  recovered  as  the  debt  in  law,  the  party  cannot  resort  back 
to  his  covenant  or  action  for  the  breach  of  the  contract.  But  he 
may  elect  to  bring  his  action  on  the  contract,  and  then  according 
to  the  nature  of  the  case  may  recover,  even  beyond  the  amount 
of  penalty,  in  damages  (s).  But  in  case  of  a  bond  with  a  penalty, 
it  seems  the  obligor  cannot  recover  beyond  the  amount  of  th^ 
penalty  {t). 

Of  the  Amount  recoverable  in  other  cases. 

In  assumpsit  the  claims  and  judgment  are  for  damages.  In 
an  action  for  the  recovery  of  a  fixed  pecuniary  demand,  which 
the  defendant  has  not  shown  a  ground  for  reducing  by  proving 
a  partial  failure  of  consideration  (u),  it  is  obviously,  in  general, 
the  duty  of  the  jury  to  give  the  plaintiff  neither  more  nor 
less  than  the  sum  specified  (x).  In  Lethbridge  v.  Mytton  (y)  it 
appeared  that  the  defendant,  by  a  settlement  made  upon  his  mar- 
riage, conveyed  estates  upon  certain  trusts,  and  covenanted  with 


(0  Barton  v.  Gtovety  1  Holt,  N.  P. 
R.  44;  Winter  v.  Trimmer^  1  Bla. 
Rep.  995 ;  per  Littledale,  J.,  in  Davie$ 
V.  Penton,  6  B.  &  C.  224  ;  Harriton 
V.  Wright,  13  East,  343.  In  the  latter 
case,  the  action  was  in  assumpsit  upon 
a  charter-party.  The  defendant,  the 
ship-owner,  thereby  agreed  to  proceed 
to  a  foreign  port,  and  there  load,  and 
to  return,  &c.  The  agreement  con- 
cluded wiih  the  following  clause: — 
**  PenaUy,for  non-performance,!  300/.;" 
that  sum  being  less  than  the  full 
freight  would  amount  to.  The  defend- 
ant would  not  permit  the  vessel  to 
Eroceed  on  the  voyage ;  and  the  court 
eld  that  the  plaintiff  might,  on  a 
declaration  not  proceeding  for  the 
penalty,  recover  damages  beyond  the 
amount  of  such  penalty. 

(0  Tidd,  9  ed.  878,  cites  3  Burr. 
1345 ;  1  Bla.  R,  373,  387,  S.  C.   But 


whv  not  interest  beyond  as  damages  ? 

(u)  See  ante,  458,  622,  743. 

(x)  See  Bac.  Ab.  Damages  (D  1). 
But  where  the  plaintiff  declared  upon 
an  assumpsit  to  pay,  as  the  price  of  a 
horse,  "  a  barleycorn  a  nail,  for  each 
nail  in  the  horse's  shoes,  doubling 
every  nail;''  and  averred  that  there 
were  thirty-two  nails  in  every  shoe, 
which,  doubling  every  nail,  came  to 
five  hundred  quarters  of  barley ;  on 
the  cause  being  tried  before  Hyde, 
he  directed  the  jury  to  give  the  value 
of  the  horse  in  damages ;  and  accord- 
ingly they  gave  8/.;  and  held  good. 
James  v.  Morgan,  1  Lev.  Ill;  ]  Keb. 
569,  S.  C. ;  ante,  3 1 ,  32 ;  and  see  Thorn- 
borough  V.  Whitacre,  6  Mod.  305;  Ld. 
Raym.  1164,  S.C.,  ante,  32;  and  per 
Hardwicke,C.,rA«Eflr/  of  Chesterfield 
V.  Janson,  1  Wils.  295. 

(y)  2  B.  &  Ad.  772. 
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the  trustees  to  pay  off  incumbrances  on  the  estate  to  the  amount 
of  19,000/.  within  a  year :  it  was  held  that  on  his  failure  to  do 
so,  the  trustees  were  entitled  to  recover  the  whole  19,000i.  in  an 
action  of  covenant,  although  no  special  damage  was  lud  or 
proved ;  and  an  inquisition  on  which  nominal  damages  had  been 
given  was  set  aside,  and  a  new  writ  of  inquiry  awarded. 

When  an  action  ofcustimpiit  is  brought  upon  a  contract  for  die 
recovery  of  general  damages,  by  reason  of  the  non-performance 
of  an  act  the  defendant  had  undertaken  to  perform,  or  the  com- 
mission of  an  act  he  had  contracted  to  avoid,  the  jury  may  take 
into  their  consideration  any  consequential  injury  the  plaintiff  hai 
sustained ;  if  such  injury  be  the  fair  and  natural  result  (;^)  of  the 
defendant's  violation  of  his  agreement. 

Thus,  if  the  buyer  of  a  horse  with  a  warranty,  reljring  thereon, 
resell  him  with  a  warranty,  and,  being  sued  thereon  by  his 
vendee,  ofier  the  defence  to  his  vendor,  who  gives  no  direction  as 
to  the  action,  the  plaintiff  defending  that  action  is  entitled  to 
recover  from  his  vendor  as  well  the  taxed  costs  paid  to  the  sub- 
vendee,  as  also  the  extra  costs  incurred  by  the  plaintiff  in  hit 
defence,  as  part  of  the  damage  occasioned  by  the  vendor's  breach 
of  warranty  (a);  though  it  would  be  otherwise  if  the  vendee,  at 
the  time  the  horse  was  returned  to  him  by  the  subvendee,  by  a 
reasonable  examination  might  have  discovered  the  unsoupdness, 
and  thus  have  avoided  an  useless  defence  to  the  action  (i). 

But  we  have  seen  that  a  vendee,  on  discovering  that  a  horse 
warranted  sound  is  not  so,  cannot  recover  damages  for  the  loss 
of  a  good  bargain  which  he  had  made  for  the  resale  of  the  horse 
on  the  faith  of  its  being  sound,  without  showing  that  the  horse 
had  by  his,  the  vendee's,  treatment  been  improved  in  value  (c). 

Where  the  defendant,  a  broker,  contrary  to  the  orders  of  the 
plaintiff,  his  principal,  purchased  goods  of  an  inferior  quality, 
per  quod  one  J.  S.,  who  bad  commissioned  the  plaintiff  to  pur* 
chase  the  goods  for  him,  sued  the  plaintiff  for  the  bad  quality  of 


(x)  See  Vicars  v.  Wilcocksy  8  East, 
R.  1 ;  Newmati  v.  Zuchary^  Aleyn,  R. 
a  ;  Flower  v.  Adamy  2  Taunt.  314. 

(a)  Jxwis  V.  Peake,  7  Taunt.  153. 
Pennell  v.  Woodbuniy  7  Car.  &  P.  17  j 
ante,  467.  Asto  claiming  costs  incurred 
under  an  indemnity  contract,  see  ante, 
501 ,  505, 598.  In  an  action  for  a  vexa- 
tious and  excessive  distress  the  plaintiff 
having  received  the  taxed  costs  of  his 


replevin  on  the  distress,  was  held  not 
entitled  to  recover  as  dama^  the 
extra  costs  occasioned  to  him  by  \^ 
replevin ;  Grace  v.  Morgan^  2  Bing.N. 
C.  534 ;  2  Scott,  790. 

(6)  Wrightup  V.  Chamberlain,  * 
Scott,  598,  antCj  467. 

(c)  Clare  v.  Alaymrd,  1  Nev.  *P• 
701;  6  Ad.&  E.  519;  7C.&P.UU 
S.  C;  caUe,4S7, 


J 
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the  goodsy  and  recovered  damages  and  costs;  it  was  held  that  the 
measure  of  damages  was  not  the  mere  difference  in  price  between 
the  two  kinds  of  goods^  but  the  amount  of  the  damages  and  costs 
recovered  in  the  action  against  the  plaintiff  (ct).  And  where  the 
tenant  under  a  lease,  containing  a  covenant  to  repair,  underlet  the 
premises  to  a  person  who  entered  into  a  similar  covenant,  and  the 
original  lessor  brought  an  action  on  this  covenant  in  the  first 
lease,  and  recovered,  it  was  decided  that  the  damages  and  costs 
recovered  in  that  action,  and  also  the  costs  of  defending  it,  might 
be  assessed  as  special  damages  in  an  action  against  the  under- 
tenant for  the  breach  of  his  covenant  to  repair ;  and  the  court  set 
aside  an  inquisition  by  which  only  the  damages  paid  by  the 
plaintiff  were  awarded  to  him(«). 

And  in  an  action  for  the  breach  of  a  warranty  of  a  chain  cable, 
the  plaintiff  may  recover  the  value  of  the  anchor  to  which  the 
cable  was  attached,  on  proving  that  the  cable  was  broken,  and 
that  the  crew  slipped  it  in  order  to  avoid  danger  (/). 

We  have  already  partially  considered  what  damages  are  re- 
coverable in  an  action  for  not  accepting  {g)  or  not  delivering  (A) 
goods. 

In  PhilpotUy,  Evans  (i\  where  A,  contracted  for  the  pur- 
chase of  wheat, ''  to  be  delivered  at  Birmingham  as  soon  as  ves- 
sels could  be  obtained  for  the  carriage  thereof;"  and  subsequently 
the  market  having  £Eillen  gave  the  seller  notice  that  he  would  not 
accept  it  if  it  were  delivered,  the  wheat  being  then  on  its  transit  to 
Birmingham :  it  was  held,  in  an  action  against  A.  for  not  accepting 
the  wheat,  that  the  proper  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  price  on  the  day  when 
the  wheat  was  tendered  to  him  for  acceptance  at  Birmingham, 
and  refused,  and  not  on  the  day  when  the  notice  was  received  by 
the  seller. 

In  an  action  for  not  replacing  stock  lent  on  a  given  day 
according  to  agreement,  the  measure  of  damages  is  the  price  or 


{d)  Mainwaring  v.  Brandon^  8 
Taunt.  203 ;  2  Moore,  125,  S.  C.  The 
court,  however,  compelled  the  plaintiff 
to  undertake  that  he  would  assign  the 
goods  to  the  defendant,  or  sell  and  ac- 
count with  him  for  the  net  proceeds. 

{e)  Neale  v.Wyllie,  3  B.  &  C.  533 ; 
6  D.  &.  R.  442,  S.  C. 

{/)  Bomidaile  v.  Bn/n/o??,  2  Moore, 
R.   58*^ ;   8  Taunt.  535,  S.  C.     See 


further  as  to  damages  in  an  action  for 
not  completing  the  purchase  of  an 
estate,  Hopkins  v.  Grazebrook,  6  B.  & 
C.  31 ;  9  D.  &  R.  22,  S.  C. ;  Walker 
y,  Moore,  10  B.  &C.  416;  ante,  312; 
and  for  a  breach  of  warranty,  antc^ 
467,  468,  870. 

{g)  Ante,  441,445. 

(A)  Ante,  445,  446. 

(i)  5M.&  W.  475. 
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value  on  the  day  when  it  ought  to  have  been  replaced,  or  the 
price  on  the  day  of  the  trial,  or  on  the  previous  day,  at  theopdon 
of  the  plaintiff  (A).  But  it  seems  that  if,  after  the  appointed  time, 
and  while  the  market  was  rising,  the  defendant  ofieied  to  rephoe 
— the  criterion  of  damages  would  be  the  value  of  the  stock  at  the 
time  of  such  tender,  not  an  increased  value  at  the  time  of  the 
trial  (/).  Nor  will  it  be  of  any  avail  to  the  plaintiff  to  state  m 
the  declaration,  that  by  reason  of  the  non-replacement  he  was 
prevented  from  completing  an  advantageous  contract  he  had 
entered  into  (m).  And  upon  a  contract  to  replace  stock  and  paj 
dividends  in  the  meantime,  although  the  jury  give  damages  for 
the  value  of  the  stock,  and  the  amount  of  the  damages;  yetoD 
affirmance  of  the  judgment  in  error,  the  measure  of  increase  b 
not  the  further  dividends  that  may  have  accrued,  but  interest  upon 
the  damages  given  as  the  value  of  the  capital  stock  (n). 

There  are  instances  in  which  the  defendant  may  be  regarded 
in  the  light  of  a  wrongdoer  in  breaking  his  contract ;  and  in  saA 
case  a  greater  latitude  is  allowed  the  jury  in  assessing  the  damages. 
In  an  action  upon  a  bond  conditioned  for  the  resignation  of  a 
living,  which  the  defendant,  upon  request,  had  refused  to  give 
up,  the  court  held  that  he  being  a  wrong-doer,  the  jury  were  not 
bound,  in  assessing  the  damages,  to  confine  themselves  to  the 
diminution  of  the  value  of  the  advowson  to  the  plaintiff,  by  the 
defendant's  life  interest;  nor  in  estimating  the  annual  proceeds,  to 
deduct  the  curate's  stipend  (o)«  The  court  added,  "  Besides  it 
appeared  at  the  trial,  that  the  defendant  had  it  in  his  power  to 
relieve  himself  from  this  verdict  by  resigning  the  living ;  and  if 
he  does  not  do  that,  it  is  clear  that  he  considers  the  damages 
found  by  the  jury  as  less  than  the  value  of  the  living  to  him." 

In  an  action  for  use  and  occupation,  if  the  defendant  has  had, 
or  might  have  had,  full  enjoyment  of  the  premises  let  to  him,  the 
jury  must  give  as  damages  the  amount  of  the  stipulated  reDt 
But  where  there  has  been  a  partial  eviction  or  deprivation  by  the 


(/c)  Shepherd  v.  Johnson,  2  East  R. 
211;  M* Arthur  v.  Lord  Seaforlh,  2 
TauDt.  257;  Harrison  v.  Harrison, 
1  C.  &  P.  412.  But  in  M' Arthur  v. 
Lord  Senforth,  the  court  would  not 
allow  the  plaintiffto  recover  a  profit  he 
might  have  made  of  his  stock,  if  he 
had  had  it  between  the  day  it  ought  to 
have  been  replaced  and  the  trial ;  as 
from  the  evidence  it  appeared  he  wottld 


not  have  made  the  advantage  if  he  hal 
possessed  the  stock. 

(/)  Shepherd  v.  Johnson,  i  East, 
211. 

{m)  Per  Cnr,,  Patkins  v.  Htvitii 
K.  B.,  T.  T.  1817;  cited  1  Cbitiyon 
PI.  4th  ed.  296,  and  note  (h). 

(n)  Dwyer  v.  Gurry,  7  Taunt  14- 

(o)  Lord  Sondes  v.  Fletcher,  5  B.  * 
Aid.  835. 


OF  THE  DAMAGES   RECOVERABLE. 


873 


landlord  of  the  fall  enjoyment  by  the  defendant  of  the  property 
demised^  the  plaintiff  can  only  recover  damages  commensurate 
with  the  advantage  the  defendant  may  have  actually  derived  from 
the  occupation  of  the  estate  (jp). 

Wherever  a  party  is  liable  for  a  breach  of  a  contract^  either 
expressly  or  impliedly^  it  seems  that  the  plaintiff  is  entitled  at 
all  events  to  nominal  damages ;  although  the  action  is  framed  in 
tart  for  such  breach  of  promise,  and  no  actual  damage  be 
proved  (y). 

We  have  seen  that  by  a  late  statute  interest  is  in  many  cases 
recoverable  as  damages  (r). 

Damages  may  and  ought  to  be  given  for  a  loss  the  plaintiff  may 
probably  sustain  infuturo  by  the  breach  of  the  contract  (5). 

An  officer  of  the  Palace  Court  entered  into  a  bond  with  sure- 
ties to  the  knight  marshal  of  that  court,  conditioned  for  the  due 
performance  of  the  duties  of  his  office,  and,  inter  aUa^  that  he 
should  take  sufficient  bail  from  all  defendants  arrested,  and 
should  obey  the  lawful  orders  of  the  court;  and  having  taken  in- 
sufficient bail  from  a  defendant  arrested  in  an  action  in  that  court, 
an  order  was  made  requiring  him  to  pay  the  amount  of  debt  and 
costs  in  the  action,  which  he  disobeyed ;  it  was  held  that  the 
knight  marshal  was  a  trustee  for  the  plaintiff  in  the  action,  and 
might,  as  such,  recover  in  an  action  on  the  bond  the  fall  amount 
of  the  debt  and  costs  {t). 

In  an  action  for  damage  done  to  a  ship  by  collision,  the  de- 
fendant is  not  entitled  to  deduct  from  the  amount  of  damages  to 
be  paid  by  him  a  sum  of  money  paid  to  the  plaintiff  by  insurers 
in  respect  of  such  damage  {u\  So  where  A>  B.  and  C  D.  dis- 
solved partnership,  and  C.  2>.  and  E.  F.  agreed  to  indemnify 
A,  B.  against  the  partnership  debts ;  in  an  action  by  A.B.  against 
JS.  F.  to  recover  expences  incurred  by  him  in  defending  an  action 
brought  against  him  for  a  partnership  debt,  it  was  held  that  the 
defendant  could  not  show  in  reduction  of  damages  that  C.  DJs 
expenses  of  defending  the  same  action  were  less  (v). 


ip)  See  the  cnses,  ante, 

(q)  Marxetti  v.  Williams,  1  B.  & 
Ad.  415  ;  Street  v.  Bluy,  3  id.  459; 
per  Parke,  J.,  Godefroif  ▼.  Jay,  5  M.  & 
P.  284 ;  7  Bing.  413,  S.  C.  Marzetti 
V.  Williams  was  case  against  a  banker 
for  not  paying  his  customer's  check. 
Godefroy  y.  Jay  was  case  against  an 
attorney  for  negligence. 


(r)  Ante,  643,  and  note. 

(s)  Hodsoll  V.  Stallebrass,  8  Dowl. 
482 ;  3  P.  &  Day.  200,  S.  C. ;  and  see 
Hotcell  V.  Youngy  5  B.  &  C.  259;  8 
Dowl.  &  Ry.  14. 

(t)  iMfttb  V.  Vice,  6  M.  &  W.  467. 

(tt)  Yates  \,  White,  5  Scott,  640; 
4  Bing.  N.  C.  272. 

(y)  White  v.  Andsell,  1  M.  &  W,  352. 
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Damages,  how  assessed. 

Where  the  parties  have  not  by  the  contract  afforded  die 
criterion  of  damages,  by  stipulating  for  a  liquidated  sum  to  be 
paid  as  suchi  it  is  in  general  entirely  the  province  of  the  jury 
to  assess  the  amount  (x),  with  reference  to  all  the  circumstances 
of  the  case.  When  a  cause  goes  to  trial  upon  issue  joined,  the 
sum  to  be  recovered  is  always  ascertained  by  the  jury  ( y) ;  bat 
when  the  defendant  suffers  judgment  by  default,  there  are  manj 
instances  in  which  the  intervention  of  a  jury  for  this  purpose  is 
dispensed  with.  For,  although  a  writ  of  inquiry  is,  in  geDeral, 
awarded  upon  a  judgment  by  de&ult  or  on  demurrer,  yet  this  is 
a  mere  inquest  of  office  to  inform  the  conscience  of  the  court; 
who,  if  they  please,  may  themselves  assess  the  damages,  or  direct 
them  to  be  assessed  by  the  proper  officer  (2). 

Therefore,  to  avoid  expense  and  delay,  it  is  the  practice  in 
actions  upon  bills  of  exchange  and  promissory  notes,  instead  of 
executing  a  writ  of  inquiry,  upon  obtaining  judgment  by  default, 
or  upon  demurrer,  to  apply  to  the  court  in  term  time,  or  a  judge 
in  vacation,  upon  on  affidavit  of  the  nature  of  the  action,  &c.,  for 
a  rule  or  summons  to  show  cause  why  it  should  not  be  referred  to 
the  proper  officer  of  the  court  to  see  what  is  due  for  principal 
and  interest,  and  to  tax  the  plaintiff  his  costs,  and  why  final 
judgment  should  not  be  signed  for  that  sum,  without  executing 
a  writ  of  inquiry ;  upon  which  the  court  or  judge  will  make  an 
absolute  rule  or  order,  on  an  affidavit  of  service,  unless  good 
cause  be  shown  to  the  contrary  (a). 


(x)  The  3  &  4  W.  4,  c.  42,  s.  21, 
provides,  that  Id  all  personal  actions 
(except  certain  actions  for  torts),  the 
defendant  may,  by  leave  of  the  court 
or  a  judge,  pay  a  sum  into  court  by 
way  of  compensation  or  amends,  sub- 
ject to  orders  of  Court  to  be  made  by 
the  judges.  See  the  regulation  as  to 
pleading  payment  of  a  debt  into  court 
in  ordinary  cases,  Rules  on  Pi.  Hilary 
Term,  1834.  In  assumpsit  on  agree- 
ment to  pay  a  sum  certain,  judgment 
by  default  admits  that  sum  to  be  due, 
and  plaintiff  need  give  no  evidence  of 
any  damage;  King  v.  Beak,  8  Dowl. 
735. 

(y)  When  the  omission  of  the  jury, 
upon  the  trial  of  an  issue  to  assess  the 
damages,  may  be  supplied  by  a  writ 


of  inquiry,  PilfonTs  case,  10  C* 
1 18 ;  Herbert  v.  Watert,  Carth.  S69; 
Kymuton  v.  The  Mayor  of  Shrm- 
bury,  Stra.  1052;  Clement'v.  Loot, 
3  B.  &  B.  297 ;  Tidd,  Oth  ed.  51*, 
896. 

(z)  Tidd,  8th  ed.  617 ;  9th  ed.  573; 
cites  2  Saund.  107  (2);  Hewitt^. 
Mantell,  2  Wils.  872,  374 ;  Brua  t. 
Ratolins,  Bid.  61,  62;  Thdlusn^- 
Fletcher,  iDougl.  316;  RathUiii^' 
Salmon,  1  H.  Bla.  252,  529,  54f; 
Shepherd  y.  Charter,  4  T.  R.  275; 
Blackmore  v.  Flemyng,  7  id.  446', 
Gould  V.  Hammeituy,  4  Tsoot 
148 ;  Brill  v.  NeeU,  1  ChiL  R.  6«, 
note. 

(fl)  Shepherd  v.  Chwrter,  4  T.  R. 
275;  Rashleigh  v.  Salmon,  1  H.Bla. 
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The  courts  have^  however^  cautiously  confined  this  practice  to 
cases  in  which  their  officers  can  evidently  do  as  complete  justice 
between  the  parties,  by  calculating  fi'om  the  instrument  itself 
the  amount  due,  as  could  be  effected  by  a  jury.  Where  the 
quantum  of  damages  may  not  depend  entirely  upon  figures, 
a  writ  of  inquiry  is  necessary ;  as  in  assumpHt  upon  an  agree- 
ment, although  the  action  be  brought  for  the  recovery  of  a  certain 
sum  due  thereon  (b) ;  or  in  an  action  of  assumpsit  upon  a  foreign 
judgment  (c) ;  or  a  foreign  bill  of  exchange  (jd). 

Excessive  or  too  small  Damages, 
If  the  jury  assess  excessive  damages,  the  court  will  grant  a  new 
trial.  But  there  is  always  a  disinclination  in  the  court  to  listen 
to  applications  of  this  nature ;  and  the  damages  ought  not  to  be 
weighed  in  a  nice  balance,  but  must  be  such  as  appear  at  first 
blush  to  be  outrageous,  and  indicate  passion  or  partiality  in  the 
jury  {e). 

The  courts,  in  the  exercise  of  their  discretion  upon  this  sub- 
ject, will  not  grant  a  new  trial  to  reduce  the  damages,  although " 
the  jury  have  given  damages  which  the  plaintiff's  declaration  did 
not  strictly  enable  him  to  give  in  evidence,  but  which  upon  a  de- 
claration differently  firamed  he  could  recover ;  as  to  allow  a  new 
trial  on  that  ground  would  only  have  the  effect  of  putting  both 
parties  to  further  expense,  when  the  result  would  be  the  same  (/)• 
The  defendant,  who  had  contracted  for  jewellery,  was  to  re- 
turn it  in  a  twelvemonth ;  and  if  he  omitted  to  do  so,  was  to  pay 
for  it  a  certain  sum,  with  interest.  The  plaintiff  sued  for  the 
amount,  the  goods  having  been  retained ;  but  the  only  counts  in 
the  declaration  applicable  to  the  case  were  a  count  for  goods 
sold,  and  a  count  for  interest  on  money  due  and  forborne.  The 
jury  having  found  a  verdict  for  the  sum  demanded  with  inter  est  y 
the  court  refused  to  set  aside  the  verdict,  or  to  interfere  {g). 


S52,  529,  541 ;  Goldsmid  v.  Taite,  2 
B.  &  P.  55;  Tidd,  9th  ed.  571,  572, 
870.  A  similar  application  wiU  be 
successful  in  actions  of  covenant  and 
debt  upon  deeds  or  instruments  under 
seal,  tor  the  payment  of  a  specific 
sum  ;  see  id, 

(6)  Tidd,  8th  ed.619;  9th  ed.  571, 
572,  870. 

(c)  Mesnn  v.  Lord  MassareenCf  4 
T.  R.  493 ;  Hunter  v.  BoweSy  cited  1 
M.  &  Sel.  173. 

(</)  Mauruell  y.  Lord  Mauareene, 
5  T.  R.  87. 


(e)  Seethe  cases,  Tidd,  9th  ed.  582, 
907,  997 ;  Williams  v.  Reevet,  1  Chit. 
R.  729  a;  Tripp  v.  Thomas,  8  B.  & 
C.  427  ;  5  D.  &  R.  276,  S.  C.  In  an 
action  for  breach  of  promise  of  mar- 
riage, new  trial  on  ground  of  exces- 
sive damages  refused,  unless  a  very 
strong  case;  Gough  v.  Farr,  1  Y.  & 
J.  477 ;  3  C.  &  P.  631,  S.  C.  at  N.  P. 

(/)  Majifield  v.  Wadsley,  3  B.  &  C. 
357;  5  D.  &  R.  224,  S.  C. 

(g)  Harrison  v.  AlleUf  2  Bing.  4 ;  9 
Moo.  28. 
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It  seems  to  be  unusual  to  grant  a  new  trial  on  account  of  the 
smallness  of  the  damages,  especially  where  the  damages  are  un- 
certain ;  although  it  would  probably  be  granted  in  an  action  upon 
a  demand  which  is  obviously  certain,  as  upon  a  promissory  note, 
if  there  be  not  the  slightest  pretence  for  giving  the  plaintiff  less 
than  the  full  amount  (A).  And  the  courts  have  sometimes  set 
aside  inquisitions  for  smallness  of  damages  (i)» 

Statement  of  the  J)amages  in  the  Declaration. 

In  order  to  recover  special  damages  in  the  instances  above 
enumerated,  it  is  necessary  that  they  be  explicitly  stated  in  the 
declaration,  so  that  the  defendant  may  be  prepared  to  dispute  the 
facts.  But  damages  which  necessarily  and  by  implication  of  law 
ensue  from  the  non-performance  of  the  contract  need  not  be  ex- 
pressly detailed,  and  are  recoverable  under  the  common  concla- 
sion  of  the  declaration  (j). 

On  a  declaration  for  wrongfully  dismissing  a  servant  without 
a  month's  notice,  claiming  damages  for  the  dismissal,  wages  ac- 
tually due  at  the  time  of  such  dismissal  cannot  be  recovered  (i). 

The  jury  cannot  give  higher  damages  than  the  amount  laid  in 
the  declaration ;  and  if  a  judgment  be  entered  for  the  excess,  it 
is  error  (/).  The  plaintiff  may,  however,  cure  a  finding  for  the 
excess,  by  entering  a  remittitur  of  the  surplus  before  judg- 
ment (m) ;  or  he  may  amend  his  declaration,  and  have  a  nev 
trial  (n).  A  mere  miscalculation  on  the  face  of  the  record,  of  the 
total  or  aggregate  of  the  damages  and  costs  recovered,  will  not 
avoid  the  judgment  (o).  Where  some  counts  of  a  declaration  arc 
good,  and  others  are  defective,  and  separate  damages  have  been 
assessed  on  each  count,  the  court  will  only  arrest  the  judgment 
on  the  defective  counts,  though  it  would  be  otherwise,  if  a  general 
verdict  were  taken  on  all  the  counts  (p). 


(A)  Tidd,  8th  ed.  940,  and  note  (/}; 
9th  ed.  909. 

(t)  Tidd,  9tli  ed.  909 ;  NeaU  v. 
WiUie,  S  B.  fie  C.  533 ;  5  D.  ft  R. 
442,  S.  C;  ante,  B71;  Lethbridgey. 
Mytton,  ante,  869. 

(j)  See  Boorman  v.  "Naih,  9  B.  & 
C.  152,  per  Lord  Tenterden,  C.  J. ; 
Clare  v.  Maynard,  1  Nev.  fie  Per.  701 ; 
6  Ad.  &  £.  519 ;  Pritchet  v.  Boevey, 
1  C.  &  M.  775,  as  to  laying  and  reco- 
verinpr  as  damages  expenses  '^paid" 
or  **  incurred,** 


(k)  Hartley  v.  Harmany  3  P.  * 
Dav.  567. 

(/)  Cheveley  v.  MorrU,  2  Bla.  R- 
1300. 

(iw)  Pertival  y.  Spencer,  YeW.  45; 
Wray  v.  Luter,  2  Stra.  1 110, 1171. 

(n)  Tidd,  8lh  ed.  753,  754,  927; 
9t]i  cd.  896,  and  note  (A;). 

(o)  Dunn  v.  Crump,  3  B.  &  B.  300, 
307;  7  Moore,  137,  S.  C. 

(p)  Hayter  v.  Moat,  5  Dowl.  P.  C 
298. 
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5,  note  («). — Add  reference  to  post,  664,  as  to  contracts  in  re- 

straint of  trade. 

6,  note  (cr). — Add  reference  to  Bringhe  v.  Goockon,  5  Bing. 

N.  C.  740 ;  8  Scott,  71.  "A  stranger  who  is  no  privy 
in  estate  is  not  estopped  by  a  recital  in  a  deed ;  Doe  d. 
Marchant  v.  Errington,  8  Scott,  210 ;  6  Bing.  N.  C.  83." 

7,  note  (y). — Cox  v.  Cannon  is  reported  in  6  Scott,  347 ;  6 

Dowl.  625 ;  and  in  4  Bing  N.  C. 
9,  line  13.— For  "  deduced"  read  "  reduced." 
16,  note  (g), — Add  "  see  per  Lord  Abinger,  C.  B.;  Hopkins 

V.  Logan,  7  Dowl.  366 ;  infra*^ 
J  6,  note  (^).— For  "  Gothing''  read  "  Guthing." 

16,  line  10. — Add  "  so  an  agreement  by  A.  to  work  only  for  B. 

without  any  engagement  by  B.  to  employ  A.,  is  not  bind- 
ing; Syhes  v.  Dixon,  1  P.  &  Dav.  463;  post,  676." 

17,  line  18. — Add  "  and  see  other  instances,  per  Parke,  B. ; 

Kennaway  v.  Treleavan,  5  M.  &  W.  600,  601." 
18.— See  Hopkins  and  Wife  v.  Logan,  6  M.  &  W.  241 ;  7  Dowl. 
366.  There  the  declaration  stated  that  after  the  intermar- 
riage of  the  plaintiffs,  to  wit,  on  the  1st  October,  1838,  an 
account  was  stated  between  the  husband,  on  behalf  of  him- 
self and  wife  of  the  one  part,  and  the  defendant  of  the  other 
part,  concerning  monies  by  the  wife  whilst  she  was  sole  lent 
to  the  defendant  and  remaining  unpaid  before  and  after 
the  time  of  the  intermarriage.  Upon  the  account  so 
stated  the  defendant  was  found  indebted  to  the  plaintifis 
in  a  large  sum  of  money,  and  in  consideration  of  the  pre- 
mises promised  to  pay  the  same  on  the  1st  October  then 
next  ensuing.  Plea,  that  the  money  in  the  declaration 
mentioned  was  secured  to  the  wife  before  her  marriage  by 
bond  conditioned  for  payment  on  the  10th  April,  1840, 
and  that  the  account  was  stated"  concerning  the  money 
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eviction  from  the  parties  entitled  to  the  reversion ;  and  it 
was  held  on  demurrer^  that  the  declaration  was  bad,  in- 
asmuch as  the  plaintiff  having  declared  on  the  simple  re- 
lation of  landlord  and  tenant,  no  such  duty  as  that  laid 
as  the  defendant's  promise  arose  from  that  relation. 
70. — As  to  form  of  agreement  under  Statute  of  Frauds,  see 
Chapman  v.  Bluck,  5  Scott,  575 ;  4  Bing.  N.  C.  187, 
where  a  demise  was  made  by  letters.  And  see  Thomas 
V.  Derring,  I  Jurist,  21 1 ;  Gosbell  v.  Archer ^  4  Nev.  4 
Man.  485;  2  Ad.  &  E.  500;  1  H.  &  Wol.  31,  S.C. 

72,  note  (m). — Add  reference  to  Baker  v.  Derring,  8  Ad.  &  E. 

94,  S.  C. ;  and  see  per  Tindal,  C.  J.,  Hyde  v.  Johnson 
2  Bing.  N.  C.  780. 

73,  note  {z).—For  "  Elgin"  read  "  Eglin." 

80. — Agreement  to  be  construed  ut  res  magis  valeat  quampt- 
reat ;  Hallewell  v.  Marrell,  1  Scott,  New  R.  309. 

81,  line  8. — Add  reference  to  Ackland  v.  Lutley,  1  P.  &  Da?. 
636;  postf  addenda  to  347.  As  to  meaning  of  tenD 
*'  stage  waggon,"  Meg.  v.  Rtiscoe,  8  Ad,  &  £•  386. 

83. — Mercantile  Contracts.  Custom  in  corn  trade;  Johnston 
V.  Usborne,  3  P.  &  Dav.  236. 

As  to  the  meaning  of  terms  "  good"  and  **  fine"  barley, 
see  Hutchinson  v.  Bowker,  5  M.  &  W.  540.  The  con- 
struction is  {or  jury  I  id, 

87,  note  (m). — Read  "  Beswick  v.  Swindells^ 

88,  note  (6). — Line  v.  Stephenson  affirmed  in  error,  7  Scott,  69. 
96,  line  4. — But  such  a  demise  may  enure  for  the  life  of  the 

grantor  or  grantee,  according  to  circumstances;  Doei 
PHtchard  v.  Bodd,  2  N.  &  M.  838 ;  6  B.  &  Ad.  689. 
The  habendum  will  assist  in  construction ;  id. 
98. — What  a  personal  engagement ;  Wentworth  v.  Cock,  2  P. 
&  Dav.  251. 

Implied  attributes :  ''  By  the  grant  of  anything  co^ 
ceditur  et  id  sine  qua  res  ijysa  haheri  non  potest;"  as  if 
one  grant  his  trees,  the  grantee  may  enter  upon  bis  land 
to  cut  and  carry  them;  HinchcUffey,  Earl  Kinnoulf^ 
Scott,  661 ;  5  Bing.  N.  C.  24. 
98,  note  (ft).— For  "  4  Made  &  Sel."  read  «  2." 

For  "  Maries"  read  "  Quarles." 
101,  line  6. — For  "principle"  read  ''principal." 
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105,  line  22.— Add  reference  to  *'  Doe  d.  Hiscocks  v.  Hiscocks, 
6  M.  &  W.  363,  per  Lord  Abinger,  C.  B." 

109. — A  warranty  may  be  proved  by  parol,  though  a  receipt  be 
given  for  the  price;  Allen  v.  Pink,  4  M.  &  W.  140. 

Tenancy  on  terms  of  written  rules,  but  the  length  of 
term  agreed  on  orally ;  the  determination  of  the  term  may 
be  shown  without  producing  the  rules ;  Hey  y.  Moor hotise, 
6  Bing.  N.  C.  62. 

110,  note  (Z).— For  "4  M.  &  G/'  read  "4  M.  &  Scott;"  and 
add  ''  10  Bing  482,  S.  C* 

11 1.-- In  addition  to  the  cases  cited  in  support  of  the  propo- 
sition that  parol  evidence  is  not  admissible  to  alter  or 
vary  the  effect  of  an  agreement  required  to  be  in  writing 
under  the  Statute  of  Frauds,  the  following  may  be  referred 
to:  Stead  v.  Dawber,  2  P.  &  Dav.  451 ;  10  Ad.  &  E. 
^  67,  S.  C. ;  and  Marshall  v.  Llt/nn,  6  M.  &  W.  109.     It 

seems,  therefore,  that  the  principles  laid  down  by  Lord 
Ellenborough  in  Cuff  v.  Penn  (see  page  111),  cannot  be 
L  supported. 

1 12,  line  24. — For  "  remm  quodque^  read  "  unum  quodque.** 

117,  Stamp, — A  resolution  of  a  company  or  association  entered 
in  their  books  for  the  appointment  of  a  clerk  at  a  certain 
salary,  or  for  the  acceptance  of  a  tender  for  work  to  be 
done  for  the  company,  is  not  an  agreement  or  a  minute 
or  memorandum  of  an  agreement  that  requires  a  stamp; 
Vaughton  v.  Brine,  1  Scott's  New  R.  268;  Lucas  v. 
Beach,  1  Scott's  New  R.  850. 

120,  line  9. — Add  "  It  would  be  sufficient;  Pearce  v.  Cheslyn, 
5  Nev.  &  Man.  652.*' 

120,  last  paragraph. — An  instrument  in  this  form,  '*  John  Mason, 
14th  February,  1836,  borrowed  of  Mary  Ann  Mason,  his 
sister,  the  sum  of  14Z.  in  cash  as  per  loan  in  promise  of 
payment ;  of  which  I  am  truly  thankful  for,  and  shall 
never  be  forgotten  by  me.  John  Mason,  your  affection- 
ate brother ;  14/.  ;*  is  a  promissory  note,  and  requires  a 
stamp ;  Ellis  v.  Mason,  7  Dowl.  698. 

**  Settled  all  accounts  of  law  business  up  to  this  day, 
and  will  give  a  receipt  in  full  of  all  demands  when  called 
for ;  J.  T."  stamped  with  agreement  stamp,  admissible 
without  a  receipt  stamp ;  Telbutt  v.  Ambler,  9  C.  &  P.  60. 
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A  note  written  by  a  creditor  at  foot  of  an  account,  re- 
questing debtor  to  pay  the  amount  to  a  third  person,  is 
not  a  bill  of  exchange,  or  order  for  payment  of  money; 
Norrig  v.  Solomon,  2  Moo.  &  Rob.  266. 

128. — As  to  stamping  an  attornment,  Doe  d.  Linsey  t.  Edwards, 
6  Ad.  &  £.  95;  Doe  d.  Wright  v.  Smith,  8  Ad.  &E. 
239.  Whether  instrument  amounts  to  a  disclaimer  or  a 
surrender,  Doe  d.  Wyatt  v.  Stagg,  5  Bing.  N.  C.  566. 

123,  note  (/),— Add  reference  to  BlaufU  ?.  Pearman^  1  Scott, 

65;  "1  Bing.  N.  C.  408.  S.  P." 
127,  note  (A).— Add  "  and  see  Fry  v.  Chapman,  5  Dowl  P.  C. 

265." 

Where  one  of  plaintiflTs  witnesses,  a  farrier,  was  called 

to  prove  a  breach  of  warranty,  stated  that  when  he  was 

called  in  by  plaintiff,  the  latter  produced  a  paper  and 

called  it  the  warranty  he  had  received,  it  was  held  that 

unless  the  plaintiff  produced  such  paper  at  the  trial,  he 

must  be  nonsuited ;  Tnylor  v.  Mingay,  Norwich  Assizesi 

August  3,  1840. 

132,  note  (o).— Read  "  4  Scott,  293." 

132,  note  (y).—Refer  to  Garbutt  v.  Watson,  5  B.  &  Aid.  613. 

143,  144. — What  are  necessaries,  see  Peters  v.  Fleming,  6  M. 
&  W.  42,  cited  in  note  (z),  page  144.  Horses  when  ne- 
cessaries; Harrison  v.  Fane,  1  Scott's  N.  R.  287.  It  is 
incumbent  on  a  plaintiff  to  prove  affirmatively  that  the 
articles  were  necessary,  on  an  issue  raising  that  question; 
and  if  he  gave  no  evidence,  the  verdict  should  be  for  de- 
fendant. The  question  is  a  mixed  one  of  law  and  fs^t 
and  if  the  jury  find  contrary  to  the  opinion  of  the  judge, 
the  court  will  grant  a  new  trial,  without  costs.     Id. 

146,  second  paragraph. — Father  not  impliedly  liable  for  debts 
of  his  children;  Mortimer  v.  Wright,  6  M.  &  W.  482. 
The  defendant's  son,  an  infant  of  twenty  years  of  agei 
had  lodged  for  some  time  with  the  plaintiff,  during  a  part 
of  which  he  had  earned  wages  and  paid  for  his  board,  &c 
He  afterwards  fell  ill,  and  was  unable  to  pay  for  the  ne- 
cessaries with  which  the  plaintiff  continued  to  supply 
him,  the  plaintiff  applied  to  his  father  for  money,  wbo 
wrote  in  answer  that  he  could  not  advance  any  at  that 
time,  but  his  son  would  come  into  possession  of  money 
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in  the  following  month,  when  he  would  be  twenty-one, 
and  would  then  be  able  to  pay  what  he  owed  the  plaintiff 
himself:  it  was  held,  that  this  letter  was  no  admission  of 
a  liability  in  the  &ther. 

152,  857,  858. — Confirmation  of  infant's  promise  by  letter  good, 

though  not  directed  to  plaintiff,  or  amount  of  debt  named; 
it  lies  on  defendant  to  show  that  the  ratification  in  writing 
was  made  before  he  attained  his  majority ;  Hartley  v. 
Wharton,  8  P.  &  Dav.  629. 

153,  note  (d). — If  an  infant,  on  coming  of  age,  mortgages  pro- 

perty to  lessee  by  deed,  reciting  the  lease  granted  during 
his  non-age,  this  confirms  the  lease ;  Story  ?•  Johnson, 
2  Y.  &  Col.  586. 
159,  after  end  of  first  division. — Add  ''  As  is  also  the  wife's  dis- 
charge before  coverture,  and  in  action  against  husband 
and  wife  he  may  join  in  the  plea;  Storr  v.  Lee,  1  P.  & 
Dav.  635.'* 

159,  note  (p). — For  "  Mitchinson  v.  Hewson''  read  *'  Mitchin^ 

son  V.  Hawson.^'  This  case  was  recognized  by  Lord 
Denman,  C.  J.  in  Eastwood  v.  Kenyon,  3  P*  &  Dav. 
285. 

160,  line  2. — But  unless  a  husband  reduces  a  note  made  payable 

to  his  wife  during  coverture  into  possession  in  his  life- 
time, at  his  death  the  interest  in  it  survives  to  the  wife ; 
Gaters  v.  Madeley,  6  M.  &  W.  4^23,  and  ante,  158, 
note  (/). 
166,  note  (r).— For  "  Mutton'  read  "  Sutton.'' 

169,  last  paragraph. — Proof  of  cohabitation  is  prim&  facie  suffi- 

cient in  action  against  husband  and  wife  for  debt  of  latter 
dum  sola ;   Tracy  v.  M'Arlton,  7  Do wl.  532. 

170,  note  (r).— For  "  Waite  v.  Jones,  1  Bing.  N.  C.  65,"  read 

**  656 ;"  and  see  this  case  in  error,  Jones  v.  Waite,  re- 
ported in  7  Scott,  317. 

171,  line  2. — But  a  husband  even  under  such  circumstances  is 

liable  for  articles  of  the  peace  against  himself,  if  occasioned 

by  his  violent  conduct ;  Turner  v.  Rookes,  2  P.  &  Dav< 

294. 
173,  note  («).— For  "  Button''  read  "  Sutton." 
175,  note  (c). — Add  reference  to  Turner  v.  Rookes,  2  P.  &  Dav. 

294,  supra,  addenda  to  171. 

3l2 


884  ADDENDA  ET  CORRIGENDA. 

Page 

179,  note  (y).— For  •*  Button"  read  "  Ruttonr 

181,  note  (ft).— Add  "  And  see  Meyer  v.  Hawarth,  S  N.  &  P. 
462 ;  8  Ad.  &  E.  467." 

Aliens.    As  to  lease  or  agreement  for  lease  to  aliens, 
Lapierre  v.  JlPIntosh,  1  P.  &  Dav.  629. 

186. — As  to  debts  payable  on  a  contingency,  see  Abbotts  ▼• 
Hicks,  5  Bing.  N.  C.  688,  post. 

193,  195,  note  (a).— The  6  Geo.  4,  c.  16,  s.  127,  does  not  apply 
where  the  second  commission  was  obtained  before  the 
passing  of  that  act ;  and  qtusre,  whether,  where  the  act 
does  apply,  a  third  commission  is  void;  Benjamin  t. 
Belcher,  3  P.  &  Dav.  317. 

200,  note  (0. — Where  there  are  several  debts  owing  by  insolvent 
to  a  particular  creditor,  and  only  one  of  such  debts  is 
named  in  the  schedule,  the  discharge  does  not  extend  to 
the  other  debts.  See  Tyers  v.  Stunt,  7  Scott,  S49. 
See  page  203 ;  Bishop  v.  Polhill,  1  M.  &  Rob.  363. 

202,  note  (c). — And  where  an  insolvent  debtor  was  remanded  for 
six  months  at  the  suit  of  G.,  and  during  his  imprison- 
ment A.,  the  attorney  of  G.,  agreed  with  him  that  he 
should  be  discharged  on  giving  A.  a  bill  of  exchange  for 
part  of  G.'s  debt,  and  an  I.  O.  U.  for  A.'s  bill  of  costs 
in  the  action ;  which  he  gave,  and  was  liberated  accord- 
ingly :  it  was  held  that  the  insolvent  could  not  be  sued 
either  on  the  bill  or  on  the  I.  O.  U. ;  Ashley  v.  KiUicky 
6  M.  &  W.  509. 

210,  note  (i),  211,  first  paragraph. — ^A  stock-broker  has  implied 
authority  to  follow  rules  of  the  stock  exchange ;  Suttmi 
V.  Tatham,  2  P.  &  Dav.  308. 

213,  end  of  first  paragraph. — Add  *'  But  the  bringing  an  action 
on  the  contract  of  the  agent  is  not  a  suflScient  satisfaction 
thereof;  it  must  be  before  action;  Doe  d.  Rhodes  v. 
Robinson,  4  Scott,  396 ;  3  Bing.  N.  C.  677." 

As  to  a  ratification  by  executor  of  the  testator*8  autho- 
rity to  distrain,  where  testator  died  after  authority  given 
and  before  distress.  Whitehead  v.  Taylor,  2  P.  &  Dav. 
368. 

215,  note  (d),  line  6.— Add  *'  Nor  does  an  authority  to  receive 
rento  empower  an  agent  to  give  notice  to  quit;  Doe  "9. 
Robinson,  4  Scott,  396 ;  3  Bing.  N.  C.  677." 
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,  As  to  what  constitutes  an  agent  to  demand  possession 

of  tenants  so  as  to  charge  them  for  double  value,  Poole 

g  V  Warren,  3  Nev.  &  P.  693. 

An  agent  for  the  sale  of  an  estate  has  no  authority  to 
receive  payment ;  Mj/nn  v.  Joliffe,  1  M.  &  Rob.  326. 
220,  line  5. — After  the  word  "  then,"  insert  "  the  agreement  will 
bind  the  master." 

"■  225,  note  (a). — A  notice  to  quit  given  by  agent  of  landlord  not 

suflScient,  unless  recognized  by  landlord ;  Doe  d.  Rhodes 

I  v.  Robinson,  4  Scott,  396 ;  8  Bing.  N.  C.  677. 

232,  note  (p), — Where  an  agreement  is  entered  into  for  a  part- 
nership, to  commence  on  a  certain  day,  the  fact  that  the 
partnership  deed  is  not  executed  till  a  subsequent  day, 
will  not  affect  the  liability  of  the  members  of  the  firm  in 
contract  entered  into  with  third  persons ;  Battley  v.  Bai- 

■;  ley,  1  Scott,  N.  R.  143;  1  Man.  &  Gr.  155. 

234,  235.— Add  reference  to  Pitchford  v.  Davis,  6  M.  &  W.  2, 
deciding  that  a  subscriber  to  an  intended  company  is  not 
liable  for  proceedings  of  directors  before  full  capital  sub- 
scribed, unless  he  assent  thereto.  And  see  Tredwen  v. 
Bourne,  6  M.  &  W.  461.  There  a  mining  company  was 
formed,  the  capital  to  be  30,000/.  in  3000  shares  of  lOZ. 
and  2000  shares  only  were  actually  subscribed  for,  of 
which  the  defendant  took  100 ;  it  was  held  that  letters 
subsequently  written  by  the  defendant  to  the  directors, 
requiring  them  to  call  a  meeting  for  the  purpose  of 
changing  a  director,  were  evidence  to  go  to  the  jury,  to 
show  that  he  authorized  the  directors  to  proceed  in  the 
management  of  the  concern  with  the  smaller  amount  of 
capital,  so  as  to  render  him  liable  for  the  price  of  articles 
supplied  for  the  use  of  the  mines  on  the  order  of  the  di- 
rectors ;  it  was  also  decided  that  the  members  of  a  mining 
company  have  authority  by  law  (in  the  absence  of  any 
proof  of  a  more  limited  authority)  to  bind  each  other  by 
dealings  on  credit,  for  the  purpose  of  working  the  mines, 
if  that  appear  to  be  necessary  or  usual  in  the  manage- 
ment of  mines. 
238. — Erase  note  (6),  and  the  passage  to  which  it  belongs. 
Where  balance  struck  between  partners,  action  lies  with" 
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out  an  express  promise  to  pay  suph  balance ;  Wray  y. 
Mikstane,  6  M.  &  W.  21. 

340^  line  13.— Refer  to  Garden  v.  General  Cemetery  Cmpaxjii 
7  Scott,  97 ;  5  Bing.  N.  C.  253. 

When  liability  of  a  partner  in  a  firm  commences, 
Hotoell  V.  Brodie,  6  Bing.  N.  C.  44 ;  8  Scott,  872;  there 
the  defendant  advanced  money  to  one  W.,  with  the  avow- 
ed intention  of  becoming  interested  jointly  virith  him  in  a 
market  which  W.  was  in  the  course  of  erecting ;  the  de- 
fendant was  consulted  by  W.  upon  every  occasion  during 
the  progress  of  the  work,  but  no  definite  share  in  the 
concern  was  allotted,  nor  was  there  any  express  contract 
between  him  and  W.  as  to  a  partnership  until  the  15th 
October,  1833,  when  an  agreement  was  entered  into  by 
them  to  the  effect  that  the  market  should  be  valued  by  a 
surveyor,  and  that  the  defendant  should  be  interested  in 
a  seventh  share.  Profits  had  been  made  of  the  market 
prior  to  the  date  of  the  agreement,  but  had  not  been  ac- 
counted for  to  the  defendant,  nor  had  he  received  any  in- 
terest upon  the  sums  advanced  by  him;  it  was  held  that 
the  defendant  was  not  a  partner  until  the  15th  October, 
1833,  and,  consequently,  was  not  responsible  to  the 
builder  for  work  done  before  that  day ;  and  see  Battle) 
v.  Bailey,  1  Scott's  New  R.  143  ;  Whitehead  v.  Barron, 
2  M.  &  Rob.  250. 

24«,  note  (O-— For  "  Ashley;'  read  "  Ashby.'' 

244,  notes  (g),  (A),  (i),  and  245. — Refer  to  Pitchford  v.  Davis, 
5  M.  &  W.  2,  ante,  885,  addenda  to  page  234. 

252,  note  (A). — Add  "  See  the  cases  of  Hume  v.  Bolland,  ob- 
served upon  in  Coles  v.  Bank  ofJEngland,  2  P.  &  Dav. 
628." 

250,  line  2. — ^Add  '^  And  the  liability  on  a  guarantee  given  to  a 
firm  is  determined  by  the  retirement  of  one  of  the  part- 
ners ;  Dry  v.  Davy,  2  P.  &  Dav.  249." 

267. — When  assignees  liable  in  use  and  occupation,  see  post, 
371.  Where  a  tenant  under  a  lease  has  agreed,  in  con- 
sideration of  certain  improvements,  to  pay  an  additional 
rent,  the  assignees  cannot  be  sued  for  such  rent  under 
that  count ;  they  hold  only  under  the  lease,  and  the  lessee 
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is  the  party  liable  for  the  additional  rent ;  Lambert  y. 
Narru,  2  M.  &  W.  3S8. 

272,  line  16. — Add  reference  to  Bnckworth  y.  Simpson^  1  C, 
M.  &  R.  886 ;  5  Tyr.  344,  S.  C. 

275,  line  4.— Refer  to  Wentworth  v.  Cock,  8  P.  &  Dav.  251. 
^j;  There  it  wbb  held  that  a  contract  to  supply  A.  from  50 

to  100  tons  of  blocks  of  slate,  of  certain  dimensions, 
monthly,  and  also  from  100  to  130  tons  of  blocks  of  other 
dimensions,  monthly,  and  any  further  quantity  that  he 
might  require,  such  contract  to  be  in  force  to  a  certain  time, 
unless  previously  cancelled  by  mutual  consent,  is  a  con- 
tract not  personal  to  A.,  but  binding  on  his  administrator. 

275,  note  (b). — Ordering  the  funeral  of  deceased,  and  collecting 
debts  reasonably  sufficient  to  pay  expenses,  not  sufficient 
to  render  person  so  doing  executor  de  son  tort ;  Camden 
V.  FlatAer  or  Fletcher,  6  M.  &  W.  378. 

284,  note  (O-— For  "  Bruce"  read  "  Bunce." 

299,  note  (o),  line  2.— For  "  1st  and  2d  sections'*  read  ''  1st 
and  3d  sections.*' 

305,  line  3. — Add  "  but  a  contract  to  relinquish  possession  of 
premises  in  favour  of  A.  in  consideration  of  his  paying  a 
sum  of  money  towards  completing  repairs  is  within  the 
statute,  and  must  be  in  writing ;  Buttermere  v.  Hayes,  5 
M.  k  W.  456." 

312,313— See  Walker  v.  Moore,  10  B.  &  C.  416;  there  A. 
having  contracted  with  B.  for  the  purchase  of  a  real 
estate,  the  vendor  acting  bona  fide  delivered  an  abstract 
showing  a  good  title ;  and  A.  before  he  examined  it  with 
the  original  deeds,  contracted  to  resell  several  portions  of 
the  property  at  a  considerable  profit.  Upon  a  subsequent 
examination  of  the  abstract  with  the  deeds  A.  discovered 
that  the  title  was  defective,  and  thereupon  the  sub-pur* 
chasers  refused  to  complete  their  purchases,  and  he  re- 
fused to  complete  his  purchase  from  B.,  and  brought  an 
action,  wherein  he  claimed  as  damages  the  expense  which 
he  had  incurred  in  the  investigation  of  the  title,  the 
profit  that  would  have  accrued  from  the  resale  of  the  pro- 
perty, the  expense  attending  the  re-sale,  and  the  sums 
which  he  was  liable  to  pay  to  the  sub-contractors  for  the 
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expenses  incurred  by  them  in  examining  the  tide.  Held 
that  he  was  entitled  to  recover  only  the  expenses  that  he 
had  incurred  in  the  investigation  of  the  title  and  nonuiul 
damages  for  the  breach  of  contract,  as  no  fraud  could  be 
imputed  to  the  vendor. 

What  amounts  to  a  lease,  or  an  agreement  for  a  lease 
only,  Brashier  v.  Jackson,  6  M.  &  W.  640;  8  Dowl. 
784,  S.  C. 

322,  note  (n),  line  8.— For  ''post,  «7r  read  "  340." 

320,  note  (m). — Refer  to  Johnson  v.  Jones,  1  P.  &  Dav.  651 ; 
post,  335. 

333,  line  4.— Refer  to  Hall  v.  Butler,  2  P.  &  Dav.  374;  there 
the  plaintiff  was  let  into  possession  by  N.  as  tenant  for 
a  year,  and  before  the  expiration  of  the  year  defendant 
claimed  title,  and  desired  the  rent  might  be  paid  to  him, 
and  defendant  and  plaintiff  went  to  N.  who  admitted  de- 
fendant's title,  and  it  was  held  that  the  plaintiff,  who  thai 
admitted  defendant's  title  and  paid  rent  to  him,  could  not 
afterwards  dispute  his  title,  and  refer  to  the  same  case  at 
the  end  of  note  (to). 

34^. — For  definition  of  a  disclaimer,  see  Doe  d.  EUerhrook  y. 
Flynn,  1  C,  M.  &  R.  137 ;  Doe  d.  Williams  t.  Cooper, 
1  Scott's  New  R.  36;  I  Man.  &  Gr.  135.  As  to  di^ 
tinction  between  a  disclaimer  and  a  surrender.  Doe  d. 
Wyatt  V.  Stagg,  5  Bing.  N.  C.  664 ;  7  Scott,  600,  S.  C. 
Delivering  possession  of  premises  to  a  third  person  in 
fraud  of  landlord,  is  a  disclaimer;  Doe  v.  Flynij 
supra. 

343,  note  {z). — But  a  denial  by  parol  of  landlord's  title  is  no  for- 
feiture of  lease  for  years  ;  Doe  d.  Graves  v.  Wells,  2  P. 
&  Dav.  306. 

345. — Notice  to  quit  by  two  of  three  Commissioners  of  Woods 
and  Forests ;  Combes  v.  Dutton,  5  M.  &  W.  460. 

347. — Notice  to  quit,  when  should  expire ;  Cadby  v.  Martina, 
3  P.  &  Dav.  386.  There  an  indenture  of  lease  contained 
a  clause  that  if  the  lessee  should  be  desirous  to  pat 
an  end  to  the  term  at  the  end  of  the  first  fourteen  years, 
and  should  leave  or  give  six  calendar  months'  notice  in 
writing,  immediately  preceding  the  end  of  the  first  fou^ 
teen  years,  then  the  demise  should  cease  and  determine. 
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The  lease  commenced  at  Michaelmas,  and  in  November 
of  the  fourteenth  year  of  the  term,  the  lessee  gave  notice 
in  writing  that  he  should  deliver  up  the  premises  on  the 
24th  June  next,  agreeable  to  the  covenants  of  the  lease. 
The  jury  found  that  the  lessor  understood  the  notice  to 
be  to  give  up  at  the  end  of  the  fourteen  years ;  but  it 
was  held  that  the  notice  was  bad,  as  it  varied  from  the 
proviso  in  the  lease 
371,  line  2. — But  rent  will  be  apportioned  where  the  tenant  is 
evicted  by  a  company  requiring  possession  of  the  pre- 
mises under  an  act  of  parliament ;  WainwHght  v.  Rams^ 
den,  5  M.  8c  W.  602. 

385,  note  (Z). — A  shop  or  warehouse  in  the  city  of  London  is 

however  market  overt,  though  from  the  construction  of 
the  premises  a  person  outside  cannot  see  what  is  going 
on  within ;  Lyons  v.  Depass,  3  P.  &  Dav.  177 ;  9  C.  & 
P.  68,  S.  C. 

386,  387,  in  notes. — Shares  in  a  banking  company  are  not  goods 

within  statute  of  frauds ;  Brumbell  v.  Mitchell,  3  P.  & 
Dav.  141. 

398,  line  11. — Read  ^'  written  and  signed  by  an  agent  of  the 
seller." 

401,  note  (g). — Add  ^'  but  the  subsequent  recognition  must  have 
clear  reference  to  the  prior  document ;  Jacob  v.  Kirk,  2 
M.&Rob.221." 

412,  line  1. — For  "  assignee"  read  "  assignor." 

414,  note  (c). — For  "  Townsey"  read  "  Towsey." 

426,  note  (»).— Add  "  post,  775." 

431,  note  («).— For  "  Adland"  read  "Adlard;"  and  refer  to 
Itees  V.  Lines,  8  C.  &  P.  126;  post,  566. 

439,  note  (a).— For  "  Bulls"  read  "  Burls." 

444.— Zova^^  v.  Hamilton,  5  M.  &  W.  639.  The  defendants 
by  their  broker  entered  into  a  contract  for  the  sale  to  the 
plaintiffs  of  fifty  tons  of  palm  oil,  to  arrive  per  the  Mans- 
field, &c.  &c.  In  case  of  non-arrival,  or  the  vessels  not 
having  so  much  in  after  delivery  of  the  former  contracts, 
this  contract  to  be  void.  At  the  time  this  contract  was 
entered  into,  the  defendants  had  several  vessels  on  the 
coast  of  Africa  for  the  purpose  of  obtaining  palm  oil,  and 
amongst  others,  the  Mansfield  and  the  Watt.    After  the 
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date  of  the  contract,  the  Mansfield  was  loaded  vrith  315 
tons  of  palm  oil,  and  sidled  homewards.    On  her  anhral 
at  Cameroons,  the  defendant's  agent  ordered  the  captain 
of  the  Mansfield  to  transship  part  of  her  cargo  to  the 
Watty  which  was  the  larger  vessel.    This  transshipment 
was  according  made  bonSL  fide  and  without  fraud,  for  the 
purpose  of  enabling  the  Watt  to  proceed  home  with  a 
full  cargo.     The  Watt  proceeded  on  her  voyage,  and  ar- 
rived in  Liverpool  on  the  8th  of  April,  1838,  aad  the 
Mansfield  on  the  20th  of  May  following.    The  Mans- 
field, on  her  arrival,  had  on  board  2S5  Cons  of  palm  oil; 
but  the  contracts  made  previously  to  the  above  contract 
amounted  to  228  tons,  leaving  only  seven  tons  applicabk 
to  this  contract,  which  were  delivered  by  the  defendants 
to  the  plaintifis.  Held,  in  an  action  for  the  non*deli?ery  of 
the  oil — ^first,  that  the  arrival  of  the  oil  in  the  Mansfield 
was  a  condition  precedent,  and  that  the  plaintiffi  were 
not  entitled  to  the  oil  brought  by  the  Watt ;  secondly) 
that  the  contract  for  the  fifty  tons  was  entire,  and  that 
plaintiffs  were  not  entitled  to  the  seven  tons  brought  by 
the  Mansfield  over  what  was  required  to  satisfy  former 
contracts. 
448.— Refer  to  Wilson  v.  Butler,  6  Scott,  540 ;   4  Bing.  N.  C 

TOy,  d.  v/. 

464,  note.— Add  ''post,  745,  773;  Wells  v.  Hopkins,  5  M.t 
W.  7;  Trichet/  v.  Lame,  6  M.  &  W.  278;  8  Dowl. 
174." 

476. — An  innkeeper  has  no  lien  on  a  horse,  unless  placed  in  hii 
care  by  a  guest ;  Binns  v.  Pigott,  8  C.  &  P.  208. 

479,  note  (/). — Add  reference  to  Quarman  v.  Burnett,  6  M.  i 
W.  499.  There  it  appeared  that  the  owners  of  a  car- 
riage were  in  the  habit  of  hiring  horses  from  the  sane 
person  to  draw  it  for  a  day  or  drive,  and  the  owner  of  the 
horses  provided  a  driver,  through  whose  negligence  an 
injury  was  done  to  a  third  party,  it  was  held  that  the 
owners  of  the  carriage  were  not  liable  to  be  sued  for  such 
injury.  And  it  was  held  to  make  no  difference  that  the 
owners  of  the  carriage  had  always  been  driven  by  the 
same  driver,  he  being  the  only  regular  coachman  in  the 
employ  of  the  owner  of  the  horsesj  or  that  they  had  al- 
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ways  paid  him  a  fixed  sum  for  each  drive^  or  that  they 
had  provided  him  with  a  suit  of  livery,  which  he  left  at 
their  house  at  the  end  of  each  drive,  and  that  the  injury 
in  question  was  occasioned  by  his  leaving  the  horses 
while  so  depositing  the  livery  in  their  house. 

501. — Contribution  between  sureties.  Davies  v.  Humphries,  6 
M.  &  W.  168,  cited  page  598. 

506,  514,  522. — A  promise  to  a  debtor  to  pay  his  debts  to  a  third 
person  is  not  a  promise  to  answer  for  the  debt  of  another, 
within  the  statute  against  frauds;  that  statute  applies 
only  to  promises  made  to  the  person  to  whom  another  is 
answerable ;  Eastwood  v.  Kent/on,  3  P.  &  Dav.  S80. 

561,  note  (z). — And  see  the  case  of  Huntley  v.  JBulwer,  8  Scott, 
3S5,  when  the  court  refused  to  set  aside  the  nonsuit. 

581,  note  (a).— For  «  Gill"  read  "  Grill." 

687. — Witness,  expenses  of.  Evans  v.  Philpotts,  9  Car.  8c  P. 
270.  There  an  attorney,  who,  at  the  time  of  serving  the 
subpoena,  promised  the  witness  payment  of  his  expenses, 
received  such  expenses  from  the  opposite  party,  and  sub- 
sequently gave  the  witness  an  I.  O.  U.,  was  held  person- 
ally liable  to  the  witness ;  and  see  ante,  229. 

Action  and  declaration  againt  witness  for  disobeying 
subpoena;  Lamont  v.  Crook,  8  Dowl.  737. 

600,  note  {t). — The  case  of  Alcinbrook  v.  Hall  was  observed 
upon  in  M'Kinnell  v.  Robinson,  3  M.  &  W.  442,  and 
cannot,  it  should  seem,  be  supported,  post,  714. 

636,  note  (6). — Add  "  But  see  Haryreave  v.  Hutchinson,  2  Ad. 
&  E.  12,  and  post,  707,  note  (y)." 

641,  note  (»). — Read  "  Lightly  v.  CoustonJ' 

730. —  When  contract  to  be  performed.  In  action  for  breach  of 
an  agreement  to  let  a  house  to  the  plaintiff  for  one  year, 
from  25th  of  March,  the  plaintiff  to  take  the  fixtures  at  a 
valuation,  and  pay  for  the  same  on  entry :  it  was  held 
that  the  plaintiff  might  show  a  tender  of  the  price  of  the 
fixtures,  and  a  demand  of  possession  at  a  day  subsequent 
to  the  25th  of  March,  the  plaintiff  not  being  bound 
by  the  terms  of  the  agreement  to  enter  on  or  before  the 
25th  of  March,  though  his  tenancy  and  liability  to  pay 
rent  would  commence  from  that  day;  Edman  v.  Allen,  8 
Scott,  261. 
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745,  note  («).— For  "  Deare"  read  "  Deere." 

759,  note  (ft).— For  "  6  B.  &  C.  42"  read  "  6  B.  &  C.  541-;' 
and  see  ante,  120,  132,  and  addenda  to  those  pages. 

780,  line  12. — Add  ''  And  the  court  will  not  set  aside  a  plea  of 
release  given  by  one  of  several  plaintiffs,  unless  a  clear 
case  of  fraud  is  made  out  between  the  releasor  and  ik 
defendant ;  fraud  committed  upon  the  releasor  is  not  a 
ground  for  setting  aside  the  plea,  since  that  may  be  r^ 
plied ;  Wild  and  Bough  v.  Williams  and  another,  6  M. 
&  W.  4«0." 

800. — **  I  am  instructed  by  the  defendant  to  say,  that  151.  is 
more  than  is  due,  but  that  you  may  have  it ;"  is  a  good 
tender,  the  money  being  produced ;  Thorpe  v.  BtargeUt 
8  Dowl.  60S. 

855,  line  25. — And  even  if  plaintiff  reply  to  a  plea  of  set-off 
''  that  he  was  not  nor  is  indebted  to  the  defendant,  &c* 
he  cannot  show  that  the  debt  claimed  to  be  set  off  bas 
been  paid  ;  he  must  reply  payment,  or  that  he  ^'  was  not 
at  the  time  of  the  commencement  of  this  suit  nor  is  in- 
debted," &c. ;  Jackson  v.  Robinson,  8  Dowl.  622 ;  sd 
quare. 
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ABATEMENT,  a  bankrupt  co-debtor  need  not  be  made  a  defendant,  860,  861. 
nor  a  co-debtor  out  of  tbe  jurisdiction  of  the  court,  3  &  4  WilL  4,  c.  42,  8. 8. 
or  one  dischaiged  by  statute  of  limitations,  820. 
plea  in,  of  another  action  pending,  786. 
judgment  of  non-pros,  not  pleadable  in,  789. 

ACCEPTANCE  of  goods  to  pass  interest,  390,  &c. 

ACCEPTOR  OF  BILL,  plea  of  tender  by,  when  bad,  728,  797,  803. 
of  bill  payable  at  bankers  not  entitled  to  notice,  733. 
implied  indemnity  in  cases  of  accommodation  bill,  505. 

ACCIDENT,  in  general,  in  a  case  of  absolute  engagement,  no  excuse  that  un- 
avoidable accident  prevented  it,  &c.  735,  736. 

absolute  engagement  to  deliver  goods,  no  excuse  accident  prevented  deli- 
very, 445,  735,  736. 

death  when  excuses,  &c.  736,  note  (t). 

loss  by,  in  case  of  bailees,  471,  472. 

hirer  of  horse  undertakes  "  to  re-deliver  on  request,"  effect  of  death  of 
horse,  736,  note(t). 

in  case  of  carriers— (See  Carriers),  483. 

accidental  fire  destroying  materials,  &c.,  whether  discharges  daim  of  work- 
men, 570,  571. 

covenant  to  work  pit  unless  prevented  **by  unavoidable  accident,"  &c.  736. 

ACCOMMODATION  BILLS,  implied  indemnity  in  cases  of,  506. 

ACCORD  AND  SATISFACTION,  parol  evidence  of  substituted  agreement 

by  way  of,  admissible,  109. 
accord  with  satisfaction^  a  defence,  760. 
should  be  now  pleaded  specially  by  rules  of  Hilary  term,  1834,  as  a  matter 

in  confession  and  avoidance,  id. 
accord  without  satisfaction  in  general  no  bar,  so  if  agreement  to  receive  it 

be  not  binding  on  debtor,  761,  762. 
before  breach  an  accord  with  mutual  binding  promises  to  perform,  bars  a 

claim  for  debt  without  performance  and  instances,  762. 
new  agreement  suspending  remedy,  id, 
the  like  under  judge's  order,  763. 
assignment  of  property  as  collateral  security  no  bar,  id. 
taking  bond  or  other  specialty  a  bar,  id 

taking  bill  of  exchange  on  account — (See  Bill  of  Exchange),  763, 766. 
satisfaction  should  be  advantageous ;  part  payment,  747,  748,  763,  685. 
taking  chattels  in  satisfaction,  764. 
mere  restoration  of  goods  or  agreement  to  release,  id, 
bv  transfer  of  debt  and  substitution  of  new  debtor,  613,  614,  751,  764. 
change  of  firm,  creditor  allowing  debt  to  be  transferred  against  new  firm,  764. 
release  of  equity  of  redemption  in  satisfaction,  id, 
of  bills  not  due,  and  money  in  satisfaction  of  residue,  765. 
void  bills  of  sale  in  satisfaction,  id, 

taking  money  out  of  court  whether  bars  further  claim,  &c.  765 
accord  and  satisfaction  after  writ,  id, 

payment  by  one  of  several  obligors  no  answer  to  action  against  others,  748. 
by  one  defendant,  or  by  stranger,  766. 
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ACCOUNT  STATED,  liabiUty  of  lunatic  on,  140. 

foTTn  of  the  count  and  nature  thereof;  admission  of  debt,  648. 
proof  of,  admission  to  i^nt,  to  stranger,  by  wife,  649. 
must  have  been  some  prior  transactions  between  the  parties,  648. 
need  not  be  reciprocal  or  cross  accounts,  649. 
or  more  than  a  single  transaction  to  which  account  or  admiaoon  of  ddiA 

refers,  id. 
I.  O.  U.  evidence  of,  id 

mere  offer,  &c.  not  enough,  id.  and  note(i),  650. 
admission  of,  though  cause  of  action  postponed,  650. 
entries  in  book,  when,  id. 
entry  in  bankrupt's  examination,  id, 
bankers'  pass-books,  when,  id. 
must  be  stated  before  action  brought,  id^ 
admission  must  be  unqualified,  &c.  653. 
court  to  decide  what  is  an  account  stated,  id.  note  (b). 
jurisdiction  of  county  court  in  case  of,  654,  note  {jT). 
admission  of  holder  of  bill  of  debt  thereon,  but  not  admitting  holder'i  tide, 

650,651. 
admission  to  executor  as  such,  651. 

to  assignees  of  bankrupt  under  oompnlsory  «K«minatioii,  652. 
as  to  necessity  of  showing  an  admission  of  a  debt  of  a  certaiii  or  tpedic 

amount,  652  to  654. 
statement  of  account  by  husband  as  to  debt  from  wife  before  bankmptcj, 

who  to  be  sued,  653. 
when  partner  may  sue   co-partner  on,  238|  239,  653,  654,  885 ;  WrwfY. 

Milestone,  5  M.  &  W.  21. 
what  a  sufficient  account  stated,  though  claim  not  recoverable,  as  not  beii^ 

in  writing  under  Statute  of  Frauds,  654. 
when  account  admits  title  of  plaintiff  on  sale  of  fixtures  as  renter  d 

tolls,  &c.  id. 
account  not  conclusive ;  showing  mistake,  &c.  655. 
particulars  of  demand  on  account  stated  referring  to  unstamped  memonn- 

dura,  656. 
I.  O.  U.  or  account,  when  need  not  be  stamped,  u^  758  to  760. 
statute  of  Umitaticms  in  case  oi,  807,  808. 

ACKNOWLEDGMENT  to  take  a  case  out  of  the  statute  of  CmHationi- 
(See  Limitations),  211,  note  (g). 
signature  of  agent  insufficient,  id. 

of  debts  or  items  in  an  account  stated,  &c.  or  of  rece^  of  billi^  &c, 
stamp,  &c.  120,  121,  758,  note(y),  759,  760. 

ACTIO  PEEISONALIS  MORITUR  CUM  PERSONA,  doctrine  o(  sitered 
by  3  &4  Will.  4,  c.  42..  98. 

ADJUDICATION  under  Insolvent  Act,  201  .--(See  IfuOtmU  Dehior). 
effect  of,  203. 

ADMINISTRATOR.— (See  Executors  and  Administrators). 
ADMISSION  of  partnership,  243. 

of  retaining  l^acy,  executor  personally  liable,  271,  272. 

part  payment  of  legacy  no  admission  of  assets  to  pay  residue,  271,  note  («)• 

ADULTERY  of  wife,  effect  as  to  husband's  liability  on  her  oontracls^  176, 177, 

162 (See  Husband  and  Wife). 

an  ill^al  consideration,  contract  inducing  it  bad,  661,  663. 

ADVERTISEMENTS.— (See  Reward). 

AFFIRMANCE  of  fraudulent  contract,  what,  408,  409. 

AFTEIUACQUIRED  PROPERTY,  qght  of  cnditon  of  intolvent  to,  204, 205. 


AGENT.-^See  Broker,  Principal  and  Agent). 

taking  horse  without  warranty,  pxiocipal  not  liable  if  onsoundy  Ih  I^* 
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AGENT— conhVifieef. 

agent  for  the  sale  of  goods  under  6  Geo.  4  . .  222. 
government  agent,  contracts  with,  278  to  280. 

AGREEMENT.— (See  Cmtracts). 
meaning  of  term,  2. 
assent  of  parties  to^  9,  10. 
reciprocity  essentiad  to  validity  of,  16. 
what  constitutes  an  agreement,  65  to  74. 
when  should  be  in  writing,  66. 
must  contain  names  of  contracting  parties,  id. 
operation  of  statute  against  frauds  as  to^  66  to  68. 
fonn  of,  70,  71. 
signatttre  to,  71. 
certainty  requisite  in,  73. 
construction  of,  74  to  99. 
implied  attributet  of,  98,  99. 

parol  evidence  in  contradiction  of  written  agreement,  99  to  113. 
stamp  on,  114  to  133. 
not  revoked  by  death,  98. 
vacation  of,  from  errors  in  particulars  of  sale,  295  to  299. 

ALIENS,  contracts  with  them ;  alien  enemy,  aHen  ami,  181,  182. 
Englishmen  abroad  contracting,  182. 
lease  to  alien,  id,  note  (d), 
forfeiture  to  crown,  id,  note  (y*). 
liability  of  alien's  wife  resident  here,  179,  180. 
cannot  purchase  land,  294. 

ALTERATION  OF  AGREEMENT,  &c.  of  a  written  contract,  its  effect  as 
to  discharging  party  and  stamp ;  by  whom  and  whether  in  material  or  unim- 
portant part,  784  to  786. 

of  a  bill  of  exchange,  786,  772,  note  (m). 

alteration  of  terms  of  performing  an  agreement,  when  discharges  surety, 

530,  531. 
altering  a  written  agreement  by  parol — (See  Eoidenee),  881. 
altering  terms  of  perfonnanoe  by  pard.  111,  777,  778. 

ALTERNATIVE  CONTRACT,  how  to  be  performed ;  election  as  to  perfbnn- 
ance,  729,  730. 

AMBIGUITY  in  contract,  parol  evidence  to  explain,  104  to  106. 

ANCIENT  LIGHTS,  no  defence  to  obetniction  id,  that  plaintiff  refmsioner, 
787,  note  (ti). 

ANNUITY,  sale  of,  &c.  to  be  in  writing,  &c.  72. 

covenant  to  pay  to  third  person  and  indemnify  plaintiff,  construction  of,  89. 

use  and  occupation,  action  for,  by  grantee  of  annuity,  372. 

money  had  and  received  to  reoover  back  pnrchiia  money  <m  annuity  bong 

set  aside,  625,  626. 
charge  on  benefices  to  secore  annuity,  725, 726. 
charges  on  lands,  limitation  of  action  and  distress^  3  &  4  WiU.4,  c.  27  • .  8, 

note(g). 
infant  party  to,  co-grantor  not  thereby  discharged,  156. 
sale  of,  when  not  usurious,  704,  711. 

ANOTHER  ACTION  PENDING.    It  is  a  good  plea  in  abatement  that  a 
former  suit  for  the  same  debt  is  still  pending,  786, 787. 
jtiaJSTirenf  recovered  in  former  action  may  be  pleaded  in  bag^See  Judgmmt 
recovered),  787. 

APARTMENTS,  demise  of,  tenant  imfOiedly  a  right  to  kno^er,  &e.  S18. 
liability  of  infants  for,  144. 
notices  to  quiti  349. 
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APOTH£CARY.--(See  Chemist,  Druggist,  Surgeon,  Pk^im). 

statutable  qualification  of  aqiothecaries  in  order  to  recover  tlicir  Uh,  549 

to  551,  and  notes, 
proof  of  qualification,  549,  550,  notes  (cQ  and(e). 
action  for  penalty ;  duty,  &c.  as  to  making  up  prncriptiaos ;  cannot  witfaort 

Qualification  advise  and  sell  medicines  recommended  bj  thaaidn^ 

tnougb  they  do  not  make  up  prescriptions,  550. 
bill  of  ezchan^  for  tbeir  charges,  id, 
acting  as  pbjrsicians  cannot  sue,  ttf. 
may  charge  for  medicines  and  attendances,  551. 
liability  for  carelessness,  &c.  553,  554. 
bis  unskilfulness  an  answer  to  bis  claim,  id, 
suigeon  not  apothecary  cannot  act  as,  when,  552. 

APOTHECARTES'  ACT,  bond  in  contrayention  o(  Toid,  679. 

APPOINTMENT  OF  AGENT.--(See  BrtJur,  Principal  amd  JgtsU). 
need  not  in  general  be  in  writing,  210. 
revocation  of,  214. 

APPORTIONMENT,  in  general  no  apportionment  of  entire  coofract,  736. 
exception  where    party  accepts  partial  benefit,  &c.-^See  ResdaHag— 

Damages),  446,  568,  569,  737. 
of  servant's  wages,  if  turned  away,  or  on  death,  &c  580,  and  noie(r). 
seaman's  wages  in  such  case,  736,  737. 
of  fireight  where  voyage  is  incomplete,  737. 
of  rent  on  eviction,  328,  329,  371,  888. 
or  if  surrender  in  middle  of  quarter,  737. 
of  attorney's  bill  in  case  of  his  neglect,  &c.  559,  562,  563. 

APPRENTICE,  person  seducing,  impliedly  liable  to  master  for  work  of  appcs- 
tice,  23. 
infant  not  liable  on  covenant  in  indenture  of,  143. 
master  bound  to  provide  medical  assistance  for,  581. 

APPROPRIATION  of  goods  on  sale  equivalent  to  delivery,  375. 

of  payments  where  several  accounts  and  the  payment  is  general,  or  in  eve 
of  change  of  partner,  &c. — (See  Payment),  752  to  7&. 

ARBITRAMENT  AND  AWARD,  mutual  agreement  to  sabmit  to  aibilii- 
tion  good  consideration,  16,  44. 
submission  by  one  partner,  253. 

mere  agreement  to  refer  dispute  no  defence  to  action,  792. 
where  action  for  unliquidated  damages  it  is  a  good  plea  (to  be  specially 
pleaded)  that  the  parties  had  referred  the  matter  to  arbitrators,  wbomide 
an  award  without  showing  performance ;  aliter  if  only  a  ifek  le&iiri 
and  amount  only  ascertained  and  awarded,  790  to  793. 
in  case  of  reference  party  must  then  bring  forward  all  his  complainti,  791 

ARBITRATORS  cannot  buy  land  in  dispute,  294,  295. 
their  claim  to  remuneration,  554. 
not  liable  to  third  party  for  money  received  by  them  as  such,  611. 

ARCHITECTS— (See  Surveyors),  22,  23. 

ARREST  not  allowed  for  goods  not  delivered,  349,  note  (a). 

may  arrest  here  though  debt  incurred  abroad  where  arrest  not  aUowed,  95. 
of  surety  on  debtor's  de&ult,  527. 

ARTIFICER,  his  lien  for  work  done,  545,  546. 

ASSAULT,  liabiiity  of  husband  for  wife's  expenses  on  indicting  him  for,  175. 

ASSENT  TO  AGREEMENT'(See  Contraeti),  9, 27. 
distinction  between  express  or  implied,  19. 

ASSETS. — (See  Executors  and  Administrators), 

executor  having  assets  in^Uedly  liable  {perimaUy)  finr  faneial  expense^  273. 
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ASSIGNEES  OF  A  BANKRUPT.-"(See  JBanAniDO- 

promise  to  them  if  they  would  not  examine  bankrupt,  58,  59. 
riehts  on  contracts  of  bankrupts  until  certificated — (See  Bankrupt),  192, 196. 
of  contracts  between  the  bankrupt  and  the  assignees,  195,  196. 
agreement  to  indemnify  stranger  on  becoming  assignee,  264,  note  (y). 
liability  of  provisional  assignee,  263,  note  (y). 
to  be  joined  with  creditor's  assignee  in  action,  264. 
of  official  assignee,  id, 

assignee  not  to  be  tuedas  such,  263, 264,  265. 
caimot  be  sued  for  dividends,  263,  264. 
may  lend  money,  264. 
cannot  declare  as  such  and  in  own  right,  id, 
one  cannot  bind  the  other,  264,  265. 

when  liable  as  assignee  of  a  tenn  holden  by  bankrupt  by  taking  to  the  pre- 
mises, 265  to  268,  and  notes, 
estopped  from  disputing  landlord's  title,  332. 
payment  of  rent  to,  where  assignment  void,  333. 
contract  by  solicitor  to  Jiat  to  indemnify  assignee)  671. 
assignees  cannot  buy  bankrupt's  estate,  294,  295. 
payment  of  debt  to  one  assignee  only,  747. 

ASSIGNEES  OF  INSOLVENT  DEBTOR.— (See  supra). 
enactment  of  1  &  2  Vict.  c.  110  . .  268. 
cannot  be  sued  for  dividends,  268. 

may  compound  for  debts ;  submit  to  arbitration,  268,  note  (r). 
as  to  contracts  entered  into  by  them,  268,  269. 
liability  for  use  and  occupation,  when,  371,  886. 

ASSIGNEE  OF  LEASE  estopped  flrom  disputing  landlord's  title,  332. 

ASSIGNMENT  OF  DEBT,  LEASE,  CONTRACT,  &c. 

assignment  of  lease,  how  affected  by  Statute  of  Frauds,  329. 

assignment  of  a  debt  or  chose  in  action  is  a  sufficient  consideration,  42,  43. 

assignment  of  lease,  promise  to  procure  landlord's  consent,  60. 

assignment  of  goods  not  in  esse,  418. 

assignment  of  debt,  substitution  of  debtor,  money  had  and  received,  &c. 

614,  756. 
when  amounts  to  a  payment,  751,  75 7^  and  note  (r). 
assi^ment  of  personal  contract  by  promisee,  as  to  let  and  repair  carriage, 

discharges  contract  as  to  promisor,  739. 
in  generalas  to  assignment  of  lease. — (See  Landlord  and  Tenant,  Vendors 

and  Purchasers). 
effect  of  assignment  "  subject  to  rent,"  &c.  as  to  liability  of  assignee  to 

indemnify— (See  Indemnity),  87. 
assignment  of  copyright  to  be  in  writing  by  Statute  of  Frauds,  72. 

ASSOCIATIONS.— (See  Companies), 

ATTAINTED  PERSONS,  contracts  with,  183, 184. 
caimot  hold  land,  294. 

ATTORNEYS,  promise  without  reward  to  invest  money,  &c.  40,  41. 

agreement  by,  to  receive  as  partner  a  party  not  then  admitted,  void,  when, 

99. 
acting  as  such  cannot  purchase  client's  land,  294,  295. 
when  personally  liable  on  agreement  by  him,  though  made  as  such,  227, 

229,  564. 
hb  liability,  &c.,  in  case  of  loss,  &c.  of  money  of  hb  client  intrusted  to 

him,  476. 
not  in  general  liable  for  expenses  of  a  witness  he  subpoenas,  229,  587. 
when  otherwise,  id,,  891. 
not  within  prohibition  of  29  Car.  2,  c.  7,  s.  1  . .  724. 

3m 
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ATTORNEYS  -  fon/intierf. 

implied  duty  to  use  due  care  and  skill,  liable  for  cratta  negligntki  ioMaoca, 

555,  &c. 
not  liable  for  absence,  &c.  of  counsel,  556. 
liable  for  disclosiog  privileged  communications,  id. 
when  may  act  for  opposite  party,  id, 
refunding  costs  unnecessarily  incurred,  558. 

liable  for  mistakes,  &c.  of  agent,  id.  .  .         ^ 

when  his  negligence,  &c.  wm  afibrd  an  answer  to  an  actioa  ftr  Ui  M,  and 

instances,  558,  559,  561,  890. 
cannot  sue  for  fees  if  only  his  clerk  residing  at  a  disCanee  eoDdiiete4  Ae  db-       I 

siness,  563.  ' 

asreemeut  that  his  clerk  should  have  the  iees,  &c.  id.  note(i).  ^ 
wnetiier  bound  to  continue  the  prosecution  or  defence  of  a  suit  ome  oom- 

menced,  562. 
operation  of  statute  of  limitations  as  to  daim  of,  56S,  616. 
statute  no  bar  to  client's  remedy  by  summary  application  to  ike  oMt  ftr 

money  of  his  recovered  for  him  by  attorney,  807,  note  {d). 
in  action  on  bill  what  he  must  prove,  562. 
who  he  must  sue,  563. 
defence  to  action  by,  564. 

agreement  to  save  client  harmless,  when  maintenance,  676. 
as  to  the  delivery  of  his  bill  signed  under  the  statute,  562,  note  (A). 
may  set  off  his  debt  though  bul  not  delivered  tfmonth,  848. 
his  agreement  to  chaige  only  money  out  of  pocket,  or  a  specific  sum,  564. 
may  sue  petitioning  creditor  though  no  assets,  563,  note  (A), 
client  suing  in  formd  iKUweris,  id, 
cannot  sue  if  not  q[ualiiiea,  or  firaud  on  court,  &c.  id, 
may  sue  two  who  jointly  retained  him,  though  not  jointly  interested,  id. 
his  claim  un  another  attorney  who  requested  him  to  transact  the  boiiMS 

for  third  person,  id.  note  («). 
attomev*s  daim  if  subpomaed  as  a  witness,  587,  note(fi). 
costs  of  preperin?  leases,  deeds,  Stc.  between  two  parties,  568, 564. 
action  for  money  nad  and  received  against,  to  obtam  back  money  rsoovcred 

by  him  in  action  brought  without  autiiority,  610,  684. 
receiving  money  for  client,  when  not  liable  for  same  to  thivd  person,  610. 
his  clerk,  when  not  so  liable,  608. 
action  against,  to  recover  money  allowed  to  htm  on  taxation  befoe  ussier, 

639. 
pigment  to  him  when  binding  on  oKoot,  745. 
tender  to  him,  795. 

payment  to  client  in  frand  of  attorney,  745,  note  (q), 
when  action  against,  for  negligence,  8rc.  baned  by  statute  of  liasitaticaf} 

817. 
how  and  when  the  statute  atteches  on  his  bill,  562, 815,  and  note  (a),  808. 

ATl'ORNMENT,  definition  of— (See  Landlord  and  Tenant),  122,  882. 
stamp  on,  when  requisite,  id, 

when  use  and  occupation  lies,  though  no  attornment,  372. 
when  does  not  estop  tenant  from  disputing  title— *(See  Ltrndlord  mi 
Temmt),  333,  334. 

AUCTION  AND  AUCTIONEER,  verbal  representetion  ^  at  anction,  108, 
note  (n). 
particulars  and  plans,  295. 

conditions  of  sale  that  errors  shall  not  vitiate,  295  to  299. 
auctioneer  may  sue,  when,  230,  404. 
cannot  sue  in  defiance  of  true  owner's  claim  against  vendee,  851,  vA 

note  (r). 
sale  oilandz  within  Statute  of  Frauds,  305,  389,  403. 
sale  of  goods,  389,  403. 
what  an  acceptance  of  goods  on  sale  at  auction,  394.  404,  note  (/)• 
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AUCTION  AND  AUCTIONEER— am^tiitt«/. 

auctioDeer  is  agent,  unless  authority  retracted,  competent  to  sign  under  Sta- 
tute of  Frauds,  305,  403,  404. 
when  asent  for  both  parties,  305. 
bis  clerk's  signature,  404,  305,  note  (o). 

auctioneer  liable  on/y  for  depositt,  remedy  against  him,  307,  308,  311. 
when  liable  for  damages,  312. 
puffers  at  an  auction,  312,  692. 

sale  of  separaie  lots  oilajid  by  auction,  whether  one  contract,  &c.  298. 
the  like  u  case  of  sale  oi^oodsy  383.  389,  395,  431. 
mistake  in  describing  premises  sold  oy  auction,  295,  296. 
auctioneer  cannot  buy  estate  he  has  to  sell,  294. 
verbal  declarations  at  auction  contrary  to  conditions,  &c  108,  note  (n). 
payment  to,  of  remainder  of  purchase-money,  no  payment,  745. 
sale  by,  on  credit,  221. 

AUTER  ACTION  PENDANT— (See  Another  action  jHsnding,   Rules,  ^c.) 
786,  787. 

AUTHOR,  action  against,  for  not  supplying  MS.,  236,  note  (A), 
no  remuneration  if  work  illegal,  565. 

claim  for  writing  part  of  treatise  for  periodical  work,  when  good,  id 
sale,  &c.  of  copyright  to  be  in  writing,  72. 
agreement  to  write  for  one  theatre  omy,  good,  667. 

AUTHORITY.— (See  Principal  and  Agent). 
a  baie  authority  revocaUe,  214. 

order  on  debtor  or  agent  to  pay  third  party,  when  not  revocable,  616,  617. 
subsequent  assent  equal  to  prior  authority,  219,  212,  213. 

AWARD. — (See  Arbitrament  and  Award). 

AWAY-GOING  CROPS— (See  Citf^om  of  the  Country),  366,  370, 101,  109. 

BAIL,  promise  of  indemnity,  &c. — (See  Guarantee), 
extent  of  indemnity,  501,  note(n). 
contribution  between,  598. 
%cannot  o^ouf  time  given  to  principal  debtor,  534,  note(n). 
action  for  money  paid  and  expenses  incurred  by  bail,  542,  597. 

BAILIFF,  sheriff's  baUiff  or  officer,  action  for  fees,  &c.  583  to  585,  598. 
high  bailiff,  expenses  of  election,  582. 

BAILMENTS  AND  BAILEES,  divuion  of  the  subject;  different  sorts  of 
bailees;  and  degrees  of  negligence,  470  to  472. 

1.  Depositutn — deposit  witnout  reward,  472. 

2.  Mandatum,  or  commisuon— to  do  something  to  goods  without  reward, 

id. 
voluntary  engagements  not  acted  upon,  or  acted  upon  negligently, 
instances,  472,  473. 

3.  Commodatwn — use  of  eoods  without  reward,  474. 

4.  Pignori  acceptum — pledge  for  debt,  474,  475. 

pawnbrokers,  475. 

5.  Locatum,  or  hiring. 

1.  Locatio  operis  fociendi — work  to  be  performed  for  reward,  in- 

stances, &e.,  475. 
domestic  servant,  476. 
um/ceqKTt— custom  of  the  realm,  and  rules  as  to  liability,  &c.  for 

loss  of  guest's  goods,  and  to  receive  and  entertain  guest,  &c., 

476  to  479,  and  notes. 

2.  Locatio  Rei — hire  for  use  for  reward ;  general  rule ;  liirer  of  horse, 

&c.  how  &r  liable,  479. 

3.  Locatio  operis  mercium  veAencktrum:— •Corrien  —  (See  Corrieri)) 

480,  498. 
Lien  of  bailees,  546. 
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BAKERS,  Sunday  contract  of,  724,  note  (r). 

BANKERS,  implied  promise  to  bonour  customer's  check,  19,  20. 

paying  check,  &c.  forged  or  improperiy  altered,  remedy,  597,  631. 
as  to  uieir  claim  to  compound  interest,  648. 

when  bound  to  obey  order  of  customer  to  pay  his  debtors,  &c.  616,  617. 
effect  of  banker's  mistakingly  giving  credit  as  for  moneys  supposed  to  be 

received  by  them,  605,  606,  252. 
when  not  bound  by  entries  of  credit  in  books,  606,  252. 
cannot  pay  one  of  two  trustees  depositing  money,  746,  747. 
taking  bankers'  notes  instead  of  cash  for  bUl  or  chec^  discharges  debhf} 

when,  751,  and  note  (py 
giving  time  to  principal  refeasea  surehr,  534. 
interest  when  payable  on  deposits  with,  645,  646. 
interest  payable  on  checks  on,  646. 

BANKERS'  PASS  BOOKS,  when  not  evidence  of  an  account  stated,  65a 

BANKING  COMPANY,  member  of,  no  authority  to  accept  bills,  &c.  212. 
spiritual  persons  belonging  to,  not  ill^al,  720. 

BANK  NOTES,  tender  of  debt  in,  801. 
payment  of  debt  in  forged  notes,  751. 

BANKRUPT.— (See  Astigneet  of). 
Set  of  in  bankruptcy,  852  to  854. 

1.  Of  the  effect  of  his  certificate  in  regard  to  his  contracts  before  bank- 

ruptcy: 
general  rule,  discharged  if  creditor  might  have  proved,  even  as  to  r^ 

suiting  damages,  and  costs,  185. 
as  to  debts  not  due  at  the  time,  id. 
moral  obligation  to  pay,  sufficient  consideration,  id. 
debts  for  which  he  was  surety  or  liable  for  another,  186,  and  noteSi 
contingent  debt,  186. 
when  not  for  unliquidated  damages,  187. 
creditor  proving,  tu  relinquish  suit,  &c.  188. 
need  not  join  bankrupt  with  solvent  partner,  860,  861. 
solvent  partner  may  use  names  of  assignees  of  bankrupt  partner  in 

action,  262. 
plea  of  dischaige  by  him  and  proo(  189,  859,  860. 
replication  and  evidence,  &c.  860. 
future  effects,  189. 
Joreign  or  Scotch  certificate,  Bcc.  190. 
money  had  and  received  to  recover  money  extorted  to  procure  ck- 

tificate,  &c.  635. 

2.  Of  his  subsequent  promise  to  i^y  former  debt : 

moral  obligation  and  liability  iu  general,  47,  191. 
must  be  in  writing,  and  signed,  191,  and  note  (i),  21 1. 
conditional  promise,  and  how  to  declare  on,  191. 
arrest  on,  192. 

3.  Of  the  contract  oi 9Xi  uncertificated  bankrupt: 

rights  of  assignees,  192  to  194. 

but  he  may  sue  if  they  do  not  interpose,  194. 

in  case  of  second  bankruptcy,  195. 

whether  if  Mey  contract  with  and  employ  the  banknipt,  Ae  can  sue 

them,  195,  196. 
they  are  absolutely  entitled  if  his  contract  be  before  bankruptcy,  196. 
illegal  contracts  with  bankrupt,  671,  691. 

4.  Contracts  of  the  assignees,  263,  268. 

account  stated  with  assignees,  652. 

BANKRUPT  LAWS,  contracts  in  contravention  o^  void,  670,  671. 
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BARRISTER.— (See  Caunael), 

cannot  recover  fees;  not  bable  for  neglect,  572. 


BASTARD,  liability  of  father  of,  for  necessaries  for  child,  148,  285. 

enactment  of  4  &  5  Will.  4,  c.  76,  respecting,  285. 
*-  liability  of  mother  for  support  of,  id, 

'  of  father  when  mother  unable,  id. 

securities  of  indemnity  to  parishes  void,  286. 
■^  decisions  on  former  law,  286,  note  (c). 

'  money  had  and  received  lies  by  father  of  bastard  to  recover  money  paid 

>^  to  and  received  improperly  by  parish,  627,  630,  6«38. 

BENEFICES,  illegal  charges  on,  725,  726. 

BET.— (See  Stakeholden). 

bets  on  parties  gaming,  713. 
at  races,  716. 
I.  party  paying  illegal  bets  for  another,  600,  601 . 

BILL  OF  PARCELS,  when  sufficient  memorandum  of  contract,  398,  400. 

BILL  BROKER  cannot  pledge  bills  deposited  with  him  for  discount,  223, 
note  (/). 

BILLS  OF  EXCHANGE. 

of  the  defence,  that  a  bill  has  been  taken  on  account  of  the  debt : 

in  ffeneral  a  good  plea  (to  be  specially  pleaded)  to  action  for  original 
debt,  that  a  bill  or  note  has  been  taken  on  account,  and  why ;  and 
t  of  the  nature  of  the  bill  thus  relied  unon,  766,  767,  770. 

but  bill  for  part  no  satisfaction  for  whole  of  aebt,  774. 
ii  what  evidence  of  such  taking,  749. 

when  it  is  presumed  a  bill  was  given  for  the  debt  sued  on,  767. 
during  currency  of  bill  or  renewed  bDl,  claim  suspended,  unless  fraud,  &c. 
or  bill  void,  767,  768. 
t;  but,  unless  expressly  agreed  to  the  contrary,  original  remedy  revives  on  dis- 

honour, &c.  767,  768,  771. 
taking  provincial  notes  of  bankers  who  have  stopped  payment,  769,  note  (m), 
effect  of  laches  as  to  the  bill ;  discharges  original  debt,  769. 
renewed  bill  taken,  cannot  sue  on  former,  though  costs  incurred,  &c.  id» 
f  where  for  interest  on  old  bill,  770. 

taking  bill  for  debt  presumptive  discharge  of  debt,  id, 
effect  of  loss  of  bill,  770,  33,  53. 
or  altering  it,  772. 

creditor  suing  on  original  demand  must  show  dishonour  of  bill,  &c.  770, 771. 
mala  fides,  256. 
f  effect  of  taking  agent's  bill,  as  regards  principal's  liability,  772,  747. 

taking  bill  of  one  of  several  partners,  or  from  new  firm,  772. 
taking  biU  from  one  of  several  covenanters,  and  getting  judgment  thereon, 

789. 
as  to  inquiring  into  consideration  for  the  bill,  between  what  parties,  and  to 
what  extent;  wholly,  or  in  part,  and  in  case  of  unliquidated  damages, 
773,  774. 
remedy  if  bill  not  given  for  debt  according  to  agreement,  774. 
receipt  indorsed  on  bill,  who  presumed  to  have  paid  it;  is  not  conclusive, 

&c  749,  750,  759. 
to  be  in  writing,  72,  73. 

stamp  on,  when  containing  matters  of  agreement,  123. 
consideration  for,  rules  as  to,  28, 29. 
when  may  be  inquired  into,  773,  774. 
debt  lies  on,  though  not  made  for  ''value  received;"  Hatch  v.  Trayes, 

Watson  V.  Kightley,  3  Per.  &  Dav.  408. 
promise  to  pay  hst  bill,  33,  53. 
or  waive  laches,  or  neglect  in  presenting,  &c,  48. 

promise  to  guarantee  by  indorsing  bius,  means  if  required  in  reasonable 
time,  78. 
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construction  of  bill  in  ambigaoaa  form;  or  note  I  pronriie  ''never**  to 

pay,  97. 
or  payable  to  fictitious  person,  id, 
cannot  be  varied  by  parol,  102. 

parol  evidence  admissible  to  show  no  consideration,  103. 
or  parol  promise  to  give  time,  wben,  121. 
memorandum  acknowled^ng  receipt  of  bills,  &c  id. 
made  to  wife  before  mamage,  busband  alone  may  sue,  157,  note  (c). 
indorsement,  &c.  of  bills  by  ber,  161,  note  (6). 
note  to  married  woman,  181. 
infant's  bill,  150,  155. 

bUl  by  company  or  corporation,  277,  278,  in  notes, 
member  of  joint  stock  banking  company  no  authority  to  aeoept,  212,  S85. 
authority  to  indorse,  215,  note  {d). 

liability  of  firm,  &c.  if  oile  partner  accept  or  draw,  ftc  250  to  252, 254,  &c. 
bill  after  dissolution  of  firm,  261. 
discount  for  one  partner,  257 

obtained  by  false  pretences;  owner  when  cannot  follow,  415. 
for  spirits  sold  under  20s,  at  a  time,  426. 

wben  bill  outstanding  bars  lien  and  stoppage  in  tnauiiUf  432,  note  (i). 
action  for  not  delivering  bill  for  price,  441,  442. 
action  for  accepUng  bill  without  authority,  227. 
bill  for  warranted  goods;  cannot  set  up  breach  of  warranty,  464. 
in  general,  where  bill  given,  cannot  object  failure  of  consideratioD,  so  as  to 

raise  a  question  of  unliquidated  damages,  743. 
implied  promise  of  indemnity  to  accommodation  acceptor,  505,  506,  597, 

598. 
action  for  money  paid  by  indoraer,  or  accommodation  acceptor,  596. 
bill  of  exchange  accepted,  &c.  for  debt  of  another  is  a  good  guarantee  I7 

acceptor,  &c.  within  Statute  of  Frauds,  522. 
giving  note  as  surety,  on  faith  other  sureties  would  join,  529. 
biU  from  principal,  whether  discharges  surety,  533,  534. 
discharge  of  parties  to  bills  by  givmg  time  to  other  parties  theretfly  534, 

535,  and  note  (0). 
for  deposit  on  void  sale  by  auction,  Mills  v.  Oddtf,  6  C.  &  P.  728. 
when  evidence  of  money  lent,  591. 
when  acceptor  not  liable  for  indorser's  costs,  598,  note  (c). 
account  stated  in  reference  to  bill  and  holder's  title,  650,  651. 
interest  recoverable  upon,  646,  647,  and  note  (/:). 
provincial  notes,  when  deemed  cash  or  money  against  party  taking  tbcDr 

603. 
note  at  sight  no  action  without  presentment,  734,  note  (n). 
bill  for  stock-jobbing  differences,  718. 
bill  for  money  lost  at  gaming,  712,  714. 
bill  usury  (see  Usury),  699,  701,  702,  705,  707. 
acceptor  of  bill  and  maker  of  note,  liable  without  presentment,  728. 
bills  payable  afler  notice  or  demand,  733,  734. 
given  in  contravention  of  bankrupt  laws,  670. 
iteration  of,  when  operates  as  a  release,  786,  and  note  (m). 
tender  of  debt  due  on  bills,  728,  797,  803. 
reference  to  master  to  compute  on,  874. 
Statute  of  Limitations  as  to  bills,  815,  816,  821. 

BILL  OF  LADING,  not  conclusive,  6,  note  (j);  436. 
when  revocable;  Mitchell  v.  Erfe,  3  P.  &  Dav.  513. 
creates  privity  of  contract  between  consignor  and  owner  of  ship;  who  to 

sue  latter  if  goods  lost,  485,  486. 
assignment  of,  436. 
consignee  not  liable  for  freight  if  no  bill  of  lading,  878. 
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BLANKS,  when  may  be  supf^ed  by  parol,  107. 

BOARD  AND  LODGING  of  prostitute  not  recoverable,  663,  664. 
of  wife  (see  Htuband  and  Wife), 
of  inftnt  (see  Infant). 

BOND.— (See  Specialties). 

mistakes,  Uanks  in,  bow  supplied,  &a  76,  77. 

fiven  under  duress  void,  208. 
y  infiant,  151. 
on  gaming  transaetioD,  712. 

BOOKING-OFFICE  KEEPER,  482,  note(x). 

BOUGHT  AND  SOLD  NOTES,  meaning  of;  they  satisfy  Statute  of  Frauds, 
4«1, 402. 
variance  between  them  how  explained,  403^  84. 

BREACH  OF  DUTY,  contract  inducing,  void,  677. 

BREACH  OF  THE  PEACE,  contract  creating  it,  void,  677. 

BREWERS,  iUegal  sales  by,  422,  419,  420. 

agreement  by,  to  supply  publican  with  beer,  452,  669,  678. 

supply  of  bad  beer,  when  diichaiges  liability  to  receive  more  beer,  and 

when  not,  669,  742. 
supply  of  drugs  to  when  void,  695. 

BRICKS,  sale  of,  under  the  proper  size,  price  not  recoverable,  422. 

BROKER.--(See  Principal  and  Agtnt). 

who  are  brokers,  410,  210,  note  (/),  547,  note  (/). 

authority  to  bind  principal,  213. 

when  agent  of  botn  parties,  401. 

bought  and  sold  notes  of,  errors  and  variances  in,  401  to  403. 

altering  purchaser's  name  in  invoice,  a  sale,  402. 

cannot  del^;ate  authority,  225,  405. 

cannot  pledge  bills  of  customer,  223,  note  (/). 

personal  liability  as  seller,  228,  101. 

settling  with  principal  by  giving  him  credit  in  account,  broker  becomes 

debtor  of  thurd  person,  221. 
selling  stock  on  credit  contrary  to  authority,  221. 
commission  of,  547,  and  note  (y*),  548. 
commission  on  freight,  547,  note  (/). 
commission  qn  sum  to  be  obtained,  543,  544,  547. 
del  credere  agent's  commission,  210,  548. 
acting  in  illegal  transactions,  548,  549. 
can  only  charge  cost  price  of  goods  bought,  548,  note  (o). 
not  entitled  to  commission  if  no  benefit,  548. 
nor  unless  duly  licensed,  697. 
contract  by,  to  indemnify  against  loss  on  re-sale,  536. 
remedy  against  principal  on  stock  bargains,  592,  593. 
payment  to,  without  authority,  745,  746,  795,  note  (o). 
oroker  of  several  vendors  bankrupt,  payment  to,  how  appropriated,  753, 

note  (t). 
tender  to,  795,  note  (o). 
damages,  broker  buying  inferior  goods  for  principal,  who  supplied  another, 

870,  871. 
city  broker,  acting  without  being  qualified,  cannot  recover  charges,  549, 697. 

BUBBLE  ACT  repealed ;  as  to  illegal  associations,  718. 

BUILDERS  AND  CARPENTERS.— (See  in  general  Seroicefani  Works). 
promise  without  reward  to  build,  effect  of,  39,  41. 
contract  when  to  be  in  writing,  565. 
assignment  of  contract  by,  who  may  sue,  566. 
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BUILDERS  AND  CARPENTERS— con/maerf. 

where  a  special  agreement,  action  on  quantum  meruit  not  maintainable, 
566. 

action  for  extra  work,  must  prove  original  contract  stamped,  id. 

in  case  of  specific  contract,  extra  work  shall  not  avoid  it,  if  original  agree- 
ment can  he  traced,  &c.,  566,  568. 

what  shall  de  deemed  extra  to  be  chargeable  on  employer,  id. 

defence  or  reduction  of  price,  &c.,  by  snowing  bad  work  or  materials;  notioe 
of  defence,  &c.,  568,  569. 

measure  of  damages  on  breach  of  building  contract,  569, 570. 

aliter  if  bill  of  exchange  taken,  569. 

when  may  recover  on  quantum  meruit  for  incomplete  work,  569,  570. 

for  the  bill,  571. 

when  architect's  certificate  must  be  obtained  before  action  for  the  bill,  571. 

accidental  destruction  of  work  by  fire,  570. 

when  executort  of  builders  may  continue  the  work,  275.    (See  Executory. 

party  wall  act,  571. 

now  to  declare  for  work  and  materials,  &c.,  559,  570,  442. 

clauses  where  work  not  complete  at  named  time,  572. 

liability  of  owner  of  ship  for  repairs,  572. 

BUTTER,  contract  for  sale  of,  when  void,  695. 

CANAL  SHARES  not  within  statute  against  frauds,  303. 

CANCELLATION,  effect  of,  of  contract,  &c.,  by  mistake,  785. 
of  lease,  330,  331. 

CAPACITY,  to  contract,  general  rules,  134  to  136. 

(See  Aruilytit  of  Chap.  II.  ante,  and  the  different  heads.) 
capacity  to  buy  land,  293,  294. 

CAPSTAN,  agreeing  to  keep  in  order,  a  good  consideration,  35. 

CAPTAIN.— (See  Ship). 

excused  performance  of  contract  with  passenger,  if  latter  misbehave,  736. 

CARPENTERS.-<See  Builders). 

liability  if  he  undertake  to  rqudr  without  reward,  473. 

CARRIERS. 

1.  Who  is  a  common  carrier,  and  of  his  common  law  liability. 

who  is  a  common  carrier  by  laud  or  water,  480, 489,  and  notes. 

railway  company,  when,  480. 

bound  to  convey;  his  lien  and  charges,  481,  note  (o). 

owner  of  ship,  deviation  on  voyage,  481,  482. 

booking-office  keeper,  &c.  482,  note  (r). 

what  deliverv  to  carrier  necessary  to  fix  him,  482. 

not  liable  if  imposition  as  to  value,  &c.  id. 

or  loss  by  owner's  neglect,  or  private  bargain  with  servant  of  carrier, 

483. 
when  liability  as  carrier  or  forwarding  agent  ceases,  id. 
whether  bound  to  deliver  at  consignee's  residence,  484. 
must  notify  arrival  at  aU  events,  td. 
who  to  sue  carrier,  484,  485. 
in  case  of  bill  of  lading,  485,  486. 
liability  of  stage  coach  proprietor  for  injury  to  poMtengert ;  his  duties 

&c.  486. 
rights  of  persons  taking  places  by  coach,  487. 
promise  without  reward  to  carry,  40. 
effect  of  his  giving  two  different  notices,  97. 
may  sue,  if  tort  to  goods,  230. 
delivery  to,  in  general  a  delivery  to  consignee,  if  he  be  vendee,  and 

he  must  sue  carrier,  439,  440,  484,  485. 
aliter  under  Statute  of  Frauds,  393. 
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carrier's  lien  against  vendee  does  not  bar  vendor's  stopping  in  tramitUf 
436,  437. 
2.  Of  carrier's  liability  and  rights  under  1  Will.  IV.  c.  68. 

even  at  common  law  mi^t  bt/  notice  limit  responsibility ;  nature,  &c. 
of  this  notice,  487  to  489. 

Statute  of  William  (Carriers'  Act)  protecting  carrier  in  case  of  loss 
of  certain  goods  and  chattels,  if  he  give  notice  that  insurance  required, 
unless  insurance  paid,  &c.  489  to  495. 

nature  of  the  notice,  492,  note  (a). 

exceptions  if  special  contract,  or  felony  of  carrier's  servant,  and  ser- 
vant liable,  &c.  493. 

summary  of  effect  of,  or  rules  to  be  deduced  from,  the  act,  494,  495. 

liability  if  carrier  acts  inconsistently  with  contract  to  conve^y  &c.  495. 

claim  of  carrier  against  persons  to  whom  by  mistake  he  delivers  goods, 
596. 

prohibition  as  to  travelling  on  Sunday,  724,  note  {q), 

CASUAL  POOR,  liability  of  parish  officers  for  supply  of  necessaries,  283,  284. 
CATTLE,  illegal  sales  of,  by  salesmen,  426,  427. 

CERTAINTY.— (See  Construction.     Form), 

of  the  degree  of  certainty  required  to  render  contract  good — (See  Construe^ 

/ion),  73,  74. 
instances  of  agreement  to  become  partner,  &c.  73. 
degree  of,  requisite  in  notices  to  quit,  350. 

promise  that  if  horse  bought  was  lucky,  vendee  would  buy  another,  &c.  61. 
contract  to  purchase  ''  about  300  quarters,"  &c.  84,  note  (e). 

CERTIFICATE,  defence  by,  859,  860. 

of  surveyor,  when  necessary  before  builder  can  sue,  571. 

CESTUI  QUE  TRUST,  when  may  sue  trustee,  605. 

payment  of  interest  to,  to  save  Statute  of  Limitations,  837. 

CHARACTER,  representations  as  to,  no  stamp  requisite,  133. 

CHARGES  ON  BENEFICES,  illegality  of,  725,  726. 

CHARITABLE  INSTITUTION,  liability  of  committee  for  goods  supplied, 
245,  note  {p), 

CHAMPERTY,  illegal,  676. 

CHARTER-PARTY,  what  no  excuse  for  non-delivery  of  goods,  737. 

CHECK  ON  BANKER,  banker  paying  check  forged  or  wrongfully  altered, 
597,  630  to  632. 

whether  evidence  of  debt,  loan,  or  payment,  and  how  substantiated  as  the 
latter,  750. 

when  treated  as  money,  591,  603,  note  (k),  751. 

interest  payable  on,  646. 

tender  of,  801. 

taking  check  instead  of  money,  or  taking  bill  instead  of  cash  for  check  from 
bankers,  effect  as  to  debtor,  751. 

stakeholder  receiving  amount  of,  when  not  liable  for  money  had  and  re- 
ceived, 607. 

need  not  plead  post  dated,  id, 

CHEMIST  AND  DRUGGIST,  qualifications  and  claims  of,  553. 
CHESS,  game  of,  within  meaning  of  statute  of  Anne,  713. 

CHILDREN,  sale  of  spirits  to,  425,  note  (m). 

CHOSE  IN  ACTION,  assignment  of,  a  sufficient  consideration,  42. 
need  not^be  by  deed,f42,  note  {k). 
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tnmsfer  of  debt,  substitatian  of  debtor  recognised  at  law,  monof  had  and  re- 
ceived, 614,  616. — (See  Assignment). 

CHURCH,  repairs  of,  when  cburcbwarden  liable,  288. 
rate  to  reimburse  churchwarden  for  repairs  of,  id. 

CHURCHWARDENS.— (See  Fariih  Oficen). 

CIVILITER  MORTUUS,  liabiUty  of  wife  if  husband  be  so,  178. 
contracts  with  outlaws,  convicts,  &c.  183. 

CLERGY,  their  trading  contracts^  720. 
ill^al  chaiges  on  benefices,  725,  726. 

CLERK  IN  COURT,  infknt  cannot  be,  151. 

CLUB.— (See  C&mpar^). 

authority  of  committee  to  pledge  credit  of  members,  212. 
members  of,  not  partnen,  245. 

COACH  PROPRIETORS,  liable  to  eontribution  in  actions  agabft,  600. 
agreement  between,  not  to  oppose  each  other,  good,  667. 
Sunday  contract  to  travel  with,  good,  724. 

COALS,  sale  of,  by  coal  factor,  with  principal's  name  in  (he  ticket  vendee 
has  no  right  to  treat  agent  as  a  principal,  as  to  set-of!^  Arc.  227,  740. 
if  meter's  ticket  wrong,  vendee  when  not  liable,  422,  695. 

COGNOVIT,  stamping  it,  120. 
in&nt  not  h'aUe  on,  149. 
offer  of,  after  action  brought,  when  not  evldenee  of  an  account  stated,  650. 

COHABITATION.— (See  Husband  and  Wife). 

liability  of  a  person  on  contract  of  his  kept  mistress,  169. 
contract  inducing  illicit  cohabitation^  void,  661  to  664. 

COLLATERAL  INTEREST,  eontract  in  fraud  of  third  persons,  when  toU, 
691,  692. 

COLLATERAL  UNDERTAKING.^(See  Guarantee.) 

COLUMBIAN  BONDS,  not  within  Stock-jobbmg  Act,  718. 

COMMISSION.— (See  Broker,  Principal  and  Agent). 
for  recommendbg  customers,  &c.  691. 
on  illegal  sale  of  office,  724. 

on  sum  to  be  obtained  by  employer  of  surveyor  for  property  iold,  543. 
where  several  agents,  who  entitled,  548. 
not  claimable  if  no  benefit,  when,  548. 

COMMISSIONERS  TO  EXAMINE  WITNESSES,  aetion  by,  for fec^  585. 

COMMISSIONERS  OF  ROADS,  &c.  treasurer  of,  cannot  sue,  230,  n.(a). 
liability  of,  personally,  on  contracts,  &c.  280. 
commissioners  of  inclosure,  incapacity  to  buy  the  land,  295. 

COMMITTEE  OF  CLUB,  Arc,   authority  of,  to  pledge  credit  of  membeci, 
212,  215. 

COMMON  COUNTS.— (See  Ooods,  Moneys,  ^e.) 

COMMON  GAMING  HOUSE,  keeper  of,  indictable,  713. 

COMMUNITY  OF  INTEREST,  when  no  partnership,  246,  247. 

COMPANY.— (See  Corporation,  Partnership). 

when  a  subscriber  to,  becomes  a  partner  inter  se,  284,  244. 
when  liable  to  the  world  as  such,  244. 
a  member  of,  cannot  sUe  the  company,  236,  237,  544,  045. 
when  otherwise,  278. 
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direetori  of,  affixing  seal,  277,  n.  (X;),  276,  n.  (e), 

incorpofated  companj  may  sue  on  executory  eontract  not  a  deed,  277,  278, 
16,  n.  (/). 

bills  of  exchange  by,  277,  note. 

action  by  director  against  company  for  remuneration,  544,  545. 

committee  of  club  pledging  credit  of  members,  212,  215. 

member  of  joint  stock  bank,  no  authority  to  accept  bilk  in  name  of  di- 
rectors, &c.  215. 

money  had  and  received  to  recover  back  subscription,  627. 

illegal  companies  and  associations,  and  sale  of  snares  in,  &e.  718  to  720. 

transfer  of  shares  in,  303,  387. 

railway,  liabiliUes  of,  as  carriers,  480. 

agreement  not  to  oppose  railway  company^  good,  675. 

COMPENSATION,  award  of,  by  jury,  &c  25,  note  (A). 

COMPETENCY  TO  CONTRACT,  in  general,  134.— (See  Jii«(ymofChap. 
II.  ante), 

COMPOSITION  DEED,  construction  of,  where  recital  that  only  debts  put 
opposite  names  to  be  released,  85. 

creditor  signine  composition  deed  of  debtor,  whether  dischaiges  surety, 
528, 529,  and  notes,  532.— (See  Guarmitees). 

in  case  of  composition  deed,  private  agreement  between  one  creditor  and 
debtor  for  better  payment,  &c.  void ;  so  a  signature  for  partf  binds  for 
the  whole  debt,  &c.  528,  685  to  691. 

composition  not  binding  on  creditors,  if  debtor  deceive  them  as  to  his  es- 
tate, 687. 

when  may  sue  on  collateral  securities,  id. 

as  to  subsequently  receiving  further  payment,  8tc,  690,  and  note  (n),  691. 

debtor  must  tender  bills  to  be  taken  for  composition  to  creditors,  728. 

when  tender  dispensed  with,  689,  728. 

pavment  of  a  composition  is  a  release  m  /o/o,  748,  775,  776. 

efiect  of  a  creditor  being  prevented  from  signing  deed,  775,  note  (A). 

effect  of  clause  that  aU  creditors  should  sign,  775,  686. 

or  thai  all  the  trustees  should  sign,  775,  776. 

or  that  creditors  should  set  their  debts  against  their  signatures,  776. 

COMPOSITION  OF  TITHES,  contract  for,  rules  and  remedy,  468  to  470. 

COMPOUND  INTEREST,  when  allowed,  648,  21. 

COMPOUNDING  FELONY,  &c.  contracts  for,  when  illegal,  674,  675. 

COMPULSORY  PAYMENTS,  594  to  598. -(See  Money  paid). 

COMPUTATION  OF  TIME  for  performance  of  contract,  730  to  732. 

CONDITION,  construction,  &c.  of,  87. 

conditional  promise,  effect  of,  under  statute  of  lirattations,  declaring  on,  &c. 

821,  822,  834,  839. 
conditional  tender  bad,  799,  892.~(See  Tender.    8  DowL  603). 

CONDITION  PRECEDENT,  rules  as  to ;  must  be  performed.— (See  Perform- 
ance), 
what  exctises  perfonnance,  &c.  737  to  741. 

CONDITIONS  OF  SALE  AT  AUCTION,  proviso  in,  that  error  of  descrip- 
tion shall  not  vitiate,  295  to  299. 

CONSCIENCE,  COURTS  OF,  do  not  generally  apply  where  debt  reduced 
under  amount  by  tender,  805. 
or  by  set-off,  856. 
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CONSIDERATION,  ilfegaL-^See  Illegal  ContracH). 

consideration  easential,  if  contract  not  under  seal,  and  why,  27,  28. 

no  exception,  though  contract  in  writing,  or  as  to  bill  of  exchange,  28,  29. 

rule  as  to  bills,  id. 

good  and  valuable  considerations,  29,  30. 

general  rule ;  consideration  must  be  a  benefit  to  promiser,  or  disadvantage, 
&c.  to  promisee,  30,  31. 

inadequacy  or  inequality  of  consideration  or  benefit,  effect  of,  31,  32,  685. 

extent  of  trouble  or  obligation  imposed,  32. 

waiver  of  tort  a  consideration,  33,  35,  note  (c). 

or  entering  into  an  agreement,  34. 

or  agreeing  to  keep  capstan  and  rope  for  fishermen's  use  in  order,  35. 

endeavour  to  do  an  act,  id. 

giving  soldier  leave  of  absence,  id. 

forbearance  to  sue,  &c.  when  a  good  consideration  and  when  not,  35  to  38. 

promise  to  pay  debt  of  another  requires  new  consideration,  52. 

xnHTXtttiiig  another  with  property  or  money,  for  any  purpose,  a  good  con- 
sideration, and  instances,  38  to  42. 

as  intrusting  carrier,  attorney,  &c.  40  to  42. 

but  a  mere  promise  to  do  something  with  goods,  &c.  without  delivery  or 
reward,  insufiicient  in  case  of  non-performance,  40, 42. 

atsignment  of  a  chose  in  action  or  right,  a  sufficient  consideration,  42, 43. 

so  is  the  setUemeiit  of  disputes  and  litigations,  44  to  46. 

or  resignation  or  concession  of  doubtjul  legal  claim,  45. 

or  doiUbtful  estate  at  will,  46. 

in  case  of  ^arantees,  500,  501,  516,  522. 

mere  promise  sufficient  consideration  for  a  promise,  as  a  promise  to  receive 
partner,  &c.  46,  47. 

meanine  of  moral  obligation,  47 ;  Eastwood  v.  Kenyan,  3  P.  &  Dav.  280. 

moral  ^ligation  sufficient  consideration  for  an  express  promise,  id. 

as  to  pay  old  debt  barred  by  time  or  bankruptcy,  641,  47. 

but  not  a  dischaiged  insolvent's  promise,  47;  when  otherwise,  47,  note  (n). 

promise  by  infant  on  coming  of  age,  good,  48. 

or  promise  to  pay  money  lent  on  usunous  terms,  id. 

by  widow  to  pay  debt  incurred  during  coverture,  id. 

pronuse  to  indemnify  against  daim,  where  moral  obligation  to  do  so,  49. 

m  consideration  of  past  seduction,  id. 

or  promise  by  child  to  repay  father-in-law  for  board,  id, 

of  YoiA  gratuitous  promises,  50  to  53. 

natural  love  and  affection,  &c.  51. 

education  of  child  where  no  contract  b^  parent,  id, 

a  gift,  not  by  deed  or  deliveiy,  insufficient,  id, 

other  instances,  39,  48. 

promise  by  master  of  ship  to  pay  extra  wages,  52. 

compensation  to  witnesses  for  loss  of  time,  id. 

to  pay  debt  of  third  person  already  incurred,  52,  499,  507,  518. 

promise  to  accept  less  than  the  whole  debt — (See  pMfment),  52. 

or  to  pay  lost  bul,  53. 

promise  to  pay  le^y,  &c — (See  Executors),  id. 

of  the  plaintin*  being  a  stranger  to  oonsideration,  and  merely  the  promisee, 
53  to  57. 

of  part  of  consideration  moving  from  the  plaintiff,  53,  note  (s), 

of  impossible  considerations,  Toid,  57  to  60. 

but  mere  inability  of  the  particular  party,  or  difficulty,  no  excuse  for  not 
performing  promise,  60. 

engagement  that  third  person  shall  perform  an  act,  as  consent  to  an  assign- 
ment, receive  a  partner,  &c.  bindmg,  id. 

of  considerations  void  in  part,  60,  61,  388,  622,  623. 

or  illegal  in  part,  60,  61,  603  to  696. 
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of  considerations  as  to  time,  61  to  64. 

1.  Past  or  executed,  good  if  prior  request  of  promiseri  61,  62;   East- 

wood  V.  Kenyon,  3  P.  &  Dav.  280. 

2.  Executory,  63. 

3.  Concurrent,  63. 

4.  Continuing,  64. 

under  Statute  of  ^uds,  muet  appear  on  face  of  writing — (See  Guarantees), 
517. 

and  even  at  common  law  senib,  cannot  be  supplied  if  omitted  in  written 
contract,  105,  note  (a),  106. 

money  had  and  received,  to  recover  money  paid  on  failure  of  considera- 
tion— (See  Money  had  and  received),  622. 

of  UUgal  considerations* — (See  Illegal  Contracts), 

CONSIGNEE,  liability  of,  where  no  bill  of  lading,  481,  note(o),  878. 

CONSTRUCTION  OF  CONTRACTS.— (See  Contracts). 
seneral  rules,  same  at  law  and  equity,  74,  75. 
uie  object  is  to  ascertain  the  intention,  74  to  76. 
ambiguous  meanings,  76. 
the  construction  to  be  reasonable,  75. 

instances,  sale  of  twenty  barrels  of  beer,  vendee  not  to  have  the 
barrels ;  seneral  promises,  when  assumed  to  be  to  party  entitied,  76. 
mistakes  and  blanks  in  bonds,  &e.  supplied,  76,  77. 
and  release  and  authority  to  distrain  confined  in  operation  according 

to  obvious  meaning,  77. 
surveyor  to  be  paid  commission  on  money  obtained,  meaning  of,  78. 
guarantee  to  indorse  bill,  means  if  asked  in  due  time,  78. 
on  covenant  to  pay  rent,  id, 

on  contract  to  purchase  oil,  not  vitiated  if  casks  bad,  and  oil  not  in- 
jured, 79. 
to  work  colliery  if  <' fairly  workable,"  means  workable  at  a  profit,  79. 
on  covenant  to  repair  ana  leave  in  repair,  id, 
the  construction  must  oe  justified  by  the  words  used,  id. 
the  construction  to  be  liberal,  79,  80. 

"  men"  comprises  "  women,'*  &c.  80. 
the  construction  to  he  favourable,  80,  81,  880. 

if  possible,  contract  supported,  and  no  presumption  of  illegality  allowed, 

id. 
as  to  words  of  proviso  or  condition,  87. 

assignment  of  lease  "subject  to  rent  and  covenants,**  efiect  of,  87. 
force  of  particular  sentence  not  to  be  disregarded,  if  from  other  ex* 

pressions,  another  comtruction  be  plainly  necessary,  88,  89. 
instances,  covenants  for  quiet  enjoyment,  title,  &c.  89. 
covenant  to  pay  annuity  to  third  person,  and  indemnify  plaintiff; 

breach  by  non-payment  sufiScient,  though  no  damage  to  him,  89. 
efiect  of  separate  instruments,  where  one  transaction,  whether  each 
to  be  looked  at,  90. 
Lex  loci :  construction  according  to  law  and  custom  of  place  where  made, 
90  to  95. 
lease  of  chambers  in  inn  of  court,  91. 
lease  of  warren  and  covenant  to  take  rabbits,  number  to  be  reckoned 

according  to  custom,  91. 
contract  in  Scotland,  Jamaica,  &c,  92. 
but  exception  as  to  revenue  law  of  foreign  country,  93. 
assignee  of  Irish  judgment  suing  here,  73. 

but  remedy  here  on  foreign  debt  regulated  by  our  law  of  arrest,  &c.  j 
and  our  statutes  of  limitation  apply,  94,  95. 
the  construction  to  be  favourable,  80. 
contract  to  assign  all  offices,  id. 
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and  commencement  of  payment  of  rent  in  lease  altered  or  tnuuposed, 
and  day  reckoned  inclusive,  &c.  to  meet  intention,  80. 
the  popular  meaning  of  words  to  be  adopted^  81  Co  83. 
covenant  not  to  associate  with  wife,  82. 
of  the  term  **  imolvency"  81. 
null  and  void  to  all  intents  and  purposes,  81,  note  («). 
in  a  warranty  of  goods  of  particular  manuiacture,  82. 
as  to  quantity,  82,  297. 

mercantile  words  and  phraaes,  instaneea,  83,  84,  880. 
the  whole  of  the  agreement  to  be  contidered,  84  to  90. 

every  part  and  clause,  even  a  recital,  to  be  looked  at,  85. 

and  construction  on  a  general  view  of  all  parts  to  be  then  in  force,  and 

in  so  doins  even  transposition  of  words,  &c.,  aUowed,  85. 
instances  in  leaae,  85. 
in  composition  deed,  id, 
recital  may  qualify,  &c.,  85,  86. 
general  covenant,  that  i£  A.  did  not  pay  at  time  specified,  B.  would  on 

demand,  85. 
to  pay  rent  on  amount  of  money  to  arise,  be  made,  received,  frc  on 

sale  of  coals,  means  on  amount  toldy  86. 
words  oi  exception  may  amount  to  a  contract,  87,  88. 
in  general  controul  contract,  87. 
intent  to  be  coUeoted  from  whole  instrument,  id, 
otherwise  as  to  clear  independent  clause,  88,  89. 
when  matters  dehon  instrument  may  be  referred  to,  90. 
leK  loci  given  effect  to  in  construing  covenants  90  to  95. 
construction  to  be  againtt  nramiter,  96  to  98. 
instances  and  exceptions,  id, 

this  rule  not  favoured  and  only  adopted  in  last  retort,  and  where  am- 
biguity, 97,  98,  880. 
implied  attributes  of,  98. 

of  parol  evidence  to  vary  or  explain  written  contract — (See  Evidence)^  99  to 
113. 

CONSTRUCTION  OF  INDEMNITIES,  500. 

CONTINGENCY,  contract  dependiiu;  for  performance  on,  not  within  Statute 
of  Frauds,  as  a  contract  not  to  be  performed  in  a  year,  68. 

CONTINUING  CONSIDERATION,  when  sufficient  to  sustain  a  promise,  64. 


CONTINUING  GUARANT£E--(See  Guarantee$  and  Indernmities),  525  to 
527. 

CONTRACTOR,  construction  of  contracts  against,  96,  97. 

CONTRACTS,  meaning  of  the  term,  and  of  oM^^iofi,  agreement,  and  promite, 
1,2. 
the  different  kinds  of, 

1.  Of  record;  2.  specialties;  3.  aunple  contracts,  2  to  9. 
nature  of  each  and  distinctions  between  them,  id* 
privileges  of  deeds— (See  Specialta),  id, 
nature  of  simple  contract : 

1.  assent  of  competent  persons;  2.  a  consideration ;  8.  a  lawful  act  or 

omission,  9,  and  note  {m)j  134. 
at  common  laWf  whether  verbal  or  written,  of  equal  force ;  effect  of 

Statute  of  Frauds,  4,  5. 
contract  void  imder  Statute  of  Frauds  may  be  good  as  a  license,  304. 
when  simple  contiact  affects  land — (See  Land),  7. 
pleading,  distinctions  as  regards  deeds,  8. 
requisites  at  common  law,  9. 
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1.  Of  the  assent  of  the  parties,  9,  10,  12. 

must  he  competent,  134,  135. 

competency  to  buy  land,  293  to  295. 

mere  overtmre  or  offer  unaccepted,  insufBcient,  and  instances,  8  to  16. 

odler  by  letter,  rescinding,  id, 

no  acceptance  if  proposiu  not  wholly  accepted,  12, 13. 

ofier  to  aeU ;  sale  subject  to  disapproval,  12  to  15. 

assent  must  be  final,  9. 

and  mutual  and  binding  on  both,  15. 

instances  of  assent  on  (me  side  only,  and  oontniot  impeiiBoty  16,  877. 

as  subtiaission  to  arbitration,  promise  to  Uam^  or  to  many,  id. 

without  corresDonding  obligalioB,  536,  587,  542. 

exceptions  to  this  rule,  infants;  one  signing,  not  the  other,  under  Sta- 
tute of  Frauds,  &c.,  1 7. 

gnaiantee  for  goods  to  be  sold  to  third  penon,  not  neceasary  creditor 
should  be  bound  to  supply,  600. 

as  to  married  woman's  contract,  17,  note  (m),  499. 

agent  acting  as  such  without  authority,  subsequent  assent  of  prindpali 
17,  499,  600. 

assent,  express  or  implied,  distinction  between,  19. 

instances  of  implied  promises,  19  to  25. 

as  on  the  employment  of  a  tradesman,  19,  and  note  (j). 

or  deEvery  orgoods  to  bailee,  &c.,  20. 

or  burying  a  testator  in  executor's  absence,  id, 

to  pay  freight,  id. 

or  to  pay  ror  partial  benefit  received,  under  void  parol  contract*— (Sae 
Sale  of  Goods),  id. 

or  on  holding  over  premises,  &c.^(See  Landlord  and  Tenant),  21. 

or  where  sale  of  eatage  of  grass  takes  place  under  an  execution  with 
landlord's  consent,  20. 

so  contract  implied  in  uniformity  with  known  cmiom  or  usage  of  trade, 
&c.  21,  22. 

lenffth  of  custom  inferred,  21,  note  (/c). 

or  from  prior  similar  dealings,  23. 

or  firom  tortious  acts  of  a  party,  where  tort  waived,  as  harbouring  ap- 
prentice; goods  obtained  by  fraud;  husband  expelling  wife,  and 
TplamUff  supplying  necessaries,  &c.,  28,  24. 

so  promise  impUed  where  legal  duty,  as  to  pay  judgment  or  decree, 
&c.,  24. 

but  promise  not  implied  from  moral  obligation,  25, 51. 

copy  of  agreement  rie^ht  to  have,  2  C.  &  M.  456. 

no  implied  promise  wnere  express  contract,  25. 

and  usage  of  trade  cannot  then  be  considered,  id. 

nor  custom  of  country  as  to  way-going  crops,  &c.-^See  Landlord  and 
Tenant),  26. 

French  law  as  to  implied  promises,  where  voluntaiy  interference,  &c, 
26. 

2.  Of  the  consideration — (See  Consideration),  27. 
construction  of — (See  Construction), 

form  of  contracts,  65  to  74. 
genersl  rule,  65. 

writing  not  necessary  except  by  statute,  4,  65,  66. 
when  writing  required  by  Statute  of  Frauds — (See  Statute  of  Frauds), 

66  to  73. 
necessary  in  assigning  ship,  or  copyright,  72. 
and  by  bankrupt  and  infant,  and  to  pay  old  debt,  72. 
signature  of  party  charged  requisite— (See  Signature),  71. 
what  a  signature,  id, 
may  be  printed,  id. 
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bills  and  notes  to  be  in  writing,  72,  73. 

ink  or  pencil  sufficient,  73. 

certainty  required  in  terms  of  agreement,  id. 

tbus  promise  to  enter  into  partnership  and  no  terms  fixed,  void,  id, 

but  no  particular  form  in  general  necessary  for  contzBcty  73,  74. 

by  letters,  separate  instruments,  &c.,  522,  709. 

but  must  be  2l  final  agreement,  and  so  expressed,  mere  terras  of  concoit 
or  willingness  to  agree  insufficient — (See  ConUnictiony,  74. 
implied  attributes  of  agreement,  98. 

executors  may  sue  and  be  sued  on,  id, 

if  several  persons,  impliedly  they  are  bound  jointly,  99. 

death  does  not  revoke,  in  general — (See  Death),  98. 
itamping  agreements. — (See  Stamps). 

competency  to  contract  in  general — (See  Analysis  o/'Chap.  II.),  134. 
subject  matter  off  in  general — (See  Analysis  o/'Chap.  III.),  292. 
ill^al  contracts^iSee  Illegal  Contracts),  657  to  726. 
defences  to  contracts — (See  Analysis  of  Chap.  V.),  727. 

CONTRIBUTION,  none  between  wrong  doers,  502,  505,  600, 601. 

between  sureties  or  joint  debtors,  &c.,  general  rules,  &c.,  597,  598,  and 

notes,  815. 
between  partners,  237,  239. 

CONVERSION  of  a  part  of  goods  more  than  six  years  since,  canaot  be  set 
up  by  defendant  as  a  conversion  of  the  whole,  to  support  a  plea  of  Sta- 
tute of  Limitations,  817,  note  (A). 

CONVEYANCER  may  maintain  action  for  his  fees,  &c.,  573. 
not  if  he  untruly  profess  to  be  an  attorney,  &c.,  573,  note  (tn), 

CONVICT,  contract  to  procure  pardon  of,  void,  675. 
liabUity  of  wife  of,  178. 
contract  with,  183,  184. 

CONVICTION,  liability  of  wife  of  convict  after,  178, 

of  felon,  before  owner  entitled  to  restitution  of  stolen  goods,  386,  415. 
wager  as  to  conviction  or  acquittal  of  a  prisoner,  bad,  496. 

COPYRIGHT.— (See  Author), 

sale  or  assignment  of,  to  be  in  writing,  72. 

CORN.— (See  Crops), 

sale  of,  by  hobbett,  423,  696. 

CORPORATIONS.— (See  Companies.    Parish  Officers). 
mayor  of,  &c.,  as  mere  agent,  cannot  sue,  230,  note  (a), 
in  general  corporations  can  contract  only  under  their  common  seal,  276,  277. 
member  of,  contracting  with,  deemed  a  stranger,  276,  note  (e). 
liable  for  tortious  acts  of  agent,  276,  note  (/),  277,  note  (A), 
when  otherwise,  as  to  ordinary  matters,  &c.,  276,  277,  and  notes, 
may  sue  on  executory  or  executed  special  contract  not  under  seal,  278,  16, 

note  (/). 
may  make  a  valid  contract  when,  277. 
distinction  as  to  East  India  Company,  ui. 

exception  where  corporation  has  a  head,  as  a  mayor,  &c,  id.,  note  (Jk). 
power  of  directors  of  a  company  to  affix  common  seal,  276,  note  (e). 
as  to  corporation  purchasing  land,  294. 
one  member  cannot  sue  company,  276,  note  (e). 
when  otherwise,  278. 
common  seal  not  necessary  as  to  certain  matters  necessary  to  be  done  in- 

stanter,  277,  note  {k). 
as  to  a  company  accepting  bills,  &c.  Bank  of  England,  &c.  277,  n.  (/},  885. 
gas  company  granting  annuity,  277,  note  (k). 
foreign  corporation,  278. 
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action  by  attorney  for  costs  of  procuring  act  for  company,  278 ;  Garden  v. 

General  Cemetery  Company,  7  Scott,  97 ;  5  Biug.  N.  C.  253,  S.  C. 
guardians  of  the  poor  unoer  a  statute,  when  a  coiporation,  id, 

COSTS  OP  PREPARING  LEASES,  563,  564. 

CO-SURETY,  contribution  by,  598,  599,  815. 

COUNSEL,  cannot,  if  at  the  bar,  recover  fees,  and  not  liable  for  neglect,  &c. 
573. 
not  liable  for  slander  in  speech,  573,  note  (/). 
attorney  not  liable  for  absence,  &c.  of,  556. 

COUNTRY  BANK  NOTES,  tender  of,  where  good,  801. 

COURSE  OF  JUSTICE,  contracts  affecting,  void,  674,  675. 

COURT  OF  REQUESTS,  infant  cannot  be  clerk  of,  151. 

COVENANT,  not  to  sue,  when  bars  action  for  debt,  777,  778,  782. 
for  rent  in  arrear.  Statute  of  Limitations  as  to,  812,  note  (/). 

COVENANTS.— (See  Contracts,  Specialty,  Landlord  and  Tenant). 

COVENANT  TO  REPAIR.— (See  Landlord  and  Tenant). 
tenant's  liability  to,  335  to  339. 

COVERTURE.— (See  Husband  and  Wife.) 
must  be  pleaded  specially,  858,  859. 
evidence  of,  id. 
presumption  of  death  of  husband,  859. 

CREDIT.--.(See  Sale  of  Goods). 

representations  to  obtain,  no  stamp  requisite,  133,  417. 

CREDIT  UNEXPIRED,  when  vendor  may  stop  goods  in  transitu,  6ic.  430. 

CREDITOR,  debt  of,  omitted  in  schedule,  no  discharge  of  insolvent  as  to,  203. 
sale  by  insolvent  in  fraud  of  creditor,  void,  409. 

CRICKET— (See  Gaming). 

game  of,  within  statute  of  Anne,  713. 

CRIME,  reading  unstamped  instrument  to  establish,  129. 

CROPS,  sale  of,  whether  within  Statute  of  Frauds,  301  to  303,  388. 
as  to  stamp  on  contract  for  sale  of,  132. 
custom  of  the  country  as  to  away-goiug  crops,  tillages,  manure,  &c.  366  to 

370. 
when  excluded  by  agreement,  id.  101,  109,  26. 
emblements,  366. 
remedy  for,  369,  and  note  (e). 
efiect  of  contract  for  crops,  being  in  part  void  by  Statute  of  Frauds,  305, 

360,  388. 

CROWN  DEBT,  sheriff's  poundage  on  levying,  584. 

CUSTOM  OF  COUNTRY,  lex  loci,  how  given  effect  to,  90  to  95,  101. 

as  to  outgoing  tenant's  allowance,  may  be  shown  by  parol,  though  written 

demise,  if  it  be  silent  on  the  subiect,  101,  102,  109,  26. 
customs  as  to  away-going  crops,  tillages,  manure,  &c.  and  when  applicable, 

366  to  370. 
not  considered  where  express  stipulations  to  the  contrary,  337. 
as  to  removal  of  fixtures,  364,  note  (g). 

CUSTOM  OF  THE  REALM  as  to  carriers— (See  Carriers),  480,  481. 
as  to  innkeepers,  476  to  480. 

CUSTOM  OF  TRADE,  when  contract  or  warranty  implied  in  conformity 
with,  21,  880  to  884. 
evidence  of  existence  of,  21,  note  (/c). 
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CUSTOM  OF  TRADE— con/intted. 
not  if  express  contract,  25. 

cannot  be  set  up  by  parol,  where  written  agreemoiit  on  the  subject,  25, 100. 
feme  covert  sole  trader  in  London,  180. 
credit  given  between  princqMd  and  agent,  221. 

DAMAG£S.--(See  Liquidated  Datnages). 

breach  of  implied  promise,  action  lies,  though  no  actual  damage  be  war 

tained,  and  instances,  19,  872,  873,  and  note  (9). 
payins^  money  or  damages  into  court,  873,  note  (x). 
in  action  for  a  fixed  debt  in  general,  jury  diould  give  d^  sani  spMified,  869. 
reduction  on  account  of  part  fiulure  of  consideration,  inanffiririiiy  flf  goods 

or  work,  464,  568,  569,  743. 
in  cases  of  extravagant  and  absurd  contract  when  jury  may  give  resl  and 

fair  amount  of  damage,  869. 
consequential  or  gpecial  damage,  870,  876. 
instances,  breach  of  warranQr,  re-sale  with  warranty,  broker  buying  inferior 

goods  for  principal  who  supplied  another,  &c.  467,  870,  871. 
damages  in  action  for  not  accepting  or  delivering  goods,  or  not  repilaciiig 

stock,  871,  872. 
defendant  a  wr<Hig<ber,  bond  to  resign  living,  872. 
in  action  for  use  and  occupation,  id, 
damages  for  probableyii^tire  loss,  873. 
interest  when  recoverable  as  damages,  id, 
trustee  may  recover  for  damages  to  cestui  que  trust,  id. 
damages,  how  assessed,  when  by  jury,  when  by  master,  873,  874. 
excessive,  or  too  smaU  damages,  verdict  or  inquisition,  bow  corrected,  875, 

876. 
statement  of  damages  in  the  declaration,  &c.  876. 

DAT£  of  contract,  3. 

distinction  between  date  and  time  of  execution  of  contract,  731. 
presumption  of  time  of,  id,  155. 

of  acknowledgment,  to  prevent  operation  of  Statute  of  Limitations,  maybe 
supplied  by  parol,  830. 

DEATH  no  revocation  of  an  agreement,  98. 
revokes  authority  of  principal,  214,  note  (a), 
death  of  husband  revokes  wijfe's  power  to  bind  his  estate  by  contract,  doei 

not  in  general  destroy  contract,  98,  274. 
exceptions  if  personal  contract,  691,  98. 

contract  to  let  carriage  and  repair  it,  is  sl  personal  contract,  571,  572. 
does  not  destroy  yearly  tenancy,  340. 
death  of  incumbent  determines  composition  for  tithes,  469. 
annuls  promise  of  marriage,  though  broken  in  life-time,  &c.  541. 
apportionment  of  servants'  wages,  &c.  in  case  of  death,  580,  note  (0),  736.-* 
(See  Apportionment,) 

DEBT,  promise  to  pay,  of  third  person  when  no  consideration,  52. 

DEBT,  ACTION  OF,  whether  mamtainable  on  record  of  quarter  sessions,  && 
25,  note  (h). 
lies  on  bill  of  exchanffe  or  promissory  note,  though  not  expreassd  to  be 
made  for  value  received ;  Hatch  v.  Trayes,  Watson  ▼.  KighUey,  3  Per.  & 
i>av.  408. 

DECEIT.— (See  Fraud), 
action  for,  415. 

DECREE  IN  EQUITY,  liability  on,  25. 

DEEDS. — (See  Specialty,  Voluntary  Conveyances,  Fraud), 

DEFENCES  TO  ACTIONS  ON  CONTRACTS. 

1.  Performance  of  the  contract,  and  in  excuse  thereof  by  reason  of  the 
plaintiff's  non-performance  of  a  condition  precedent  or  on  aooount  of 
a  failure  of  consideration,  performance  impossible,  &c  57, 58, 727, 728. 

2.  Payment— (See  Payment),  744. 
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DEFENCES  TO  ACTIONS  ON  CONTRACTS-K:o»/jnttcrf. 

3.  Accord  and  Satisfaction — (See  that  title),  760. 

4.  That  a  bill  of  exchange  or  other  uegociable  security  has  been  taken  for 

the  debt— (See  Bill  ofExchang€\  766. 

5.  Release  of  the  claim  by  the  act  of  the  party,  or  by  operatioii  of  law— 

(See  EeUase),  775. 

6.  Another  action  pending ;  jadgment  before  recovered,  &c.— (See  Another 

Action  pending  and  Judgment  recovered),  786. 

7.  Arbitrament  and  award — (See  that  title),  790. 

8.  A  tender  of  the  debt^See  Tender),  793. 

9.  The  Statute  of  Limitations— (See  Limitations),  805. 

10.  A  tei-off<-(3ee  that  tiUeX  841. 

11.  Infancy  of  defendant— (See  Infant),  857. 

12.  Coverture  of  defendant— (See  Huihand  and  Wife),  858. 

13.  Bankruptcy  and  certificate — (See  Bankrupt),  859. 

14.  Dischai^e  under  the  Insolvent  Act — (See  Insohent),  801. 

DEL  CREDERE  AGENT.— (See  Broker), 
commission  of^  210, 548. 
no  claim,  if  services  ineffectual,  548. 
acting  ill^;ally,  or  without  qualification,  548,  549. 
gnazantee  o(  to  be  in  writing,  210,  511. 

DELIVERY  of  deed,  what  essential  to  give  validity  to,  3,  4. 
of  goods  to  pass  interest  on  sale,  375,  &c.  390. 
of  goods  to  make  carrier  liable,  482,  note  (s), 

DEMAND,  when  necessary— (See  Performance,  Request),  728,  732  to  734. 
to  defeat  tender,  801,  802. 

DEMISE.— (See  Landlord  and  Tenant). 

may  be  constituted  by  a  series  of  letters,  314,  879. 

DEMURRAGE,  captain  cannot  sue  for^  230,  note  (a). 

DEPOSIT,  liabiUty  of  bailee  by  deposit,  472,  474, 475. 
action  to  recover,  on  sale  of  realty,  308,  623,  624,  604. 
on  sale  of  goods,  443,  466,  457. 
or  against  stakeholders,  621,  622. 
acknowledgment  of  receipt  of  bills,  &c.  by  way  of,  no  stamp,  121. 

DESCRIPTION,  errors  in,  in  particulars  of  sale,  effect  of,  295  to  299. 

DESTRUCTION  of  written  agreement  does  not  discharge  it,  785. 

DISCHARGE  OF  SURETY,  527  to  529. 

DISCLAIMER  OF  LANDLORD'S  TITLE,  what  is,  342,  888. 
notice  to  quit  not  necessary  after,  342. 

DISSOLUTION  OF  PARTNERSHIP,  how  effected,  notice  in  Gazette,  &c. 
259  to  263. 

DISTRESS  only  Ke8  on  express  demise  at  certain  rent,  325,  note  (n), 

not  on  implied  tenancy,  by  entering  under  agreement  for  future  lease,  325. 

guarantee  in  consideration  of  withdrawing,  513  to  515. 

remedy  of  tenant  distrained  on  for  ground  rent,  594,  335  note  (A),  500, 501. 

or  taxes,  636,  note  {q), 

whether  may  bring  money  had  and  received,  if  distress  and  sale  wrongftU, 

635,  608. 
may  for  extortionate  overcharges,  635. 

no  implied  indemnity  from  landlord,  if  broker  distrain  privileged  goods,  50L 
taking  bill  does  not  destroy  remedy  by,  767,  note  (y), 

DORMANT  PARTNER.— (See  Partner  and  Partnerships), 
liabiUty  of,  242,  250,  256. 

DOUBLE  RENT.— (See  Landlord  and  Tenant), 
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DOUBLE  VALUE.— (See  Landlord  and  Tenant). 

DRAMATIC  AUTHOR,  agreement  to  write  for  one  theatre  only,  good,  667. 

DRUGGIST,  chemists'  and  druggists'  qualification,  &c.  553. 
brewers'  druggist,  420  to  422. 

DRUGS,  contract  with  biewer  for  supply  of,  when  void,  695. 

DRUNKARD,  liability  on  his  contracts,  140. 
fraud  on  him,  140,  141,  note  (e). 

DUNG,  right  of  tenant  to  remove,  369,  370. 

DURESS,  nature,  meaning,  and  effect  of  duress,  or  illegal  force  or  violence,  to 
obtain  contract,  206,  207. 
threats,  208. 
by  whom  suffered,  id, 
effect  of  subsequent  recognition,  209. 
must  now  be  pleaded  specially,  209. 

DUTY,  breach  of,  contract  creating  it,  bad,  677. 

DYER,  contract  not  to  carry  on  trade  of,  when  void,  668. 

EARNEST,  pa3rment  of,  effect  as  to  vesting  property  in  goods  in  vendee^  374, 
375. 
payment  of,  under  Statute  of  Frauds,  396,  397. 

EASEMENT,  grant  of,  to  be  by  deed,  66,  note  (g). 
license  to  use  land,  whether  to  be  in  writing,  303. 

EAST  INDIA  COMPANY,  sale  of  command  of  ship,  &c.  673. 

EDUCATION,  liability  of  parent  of  child  for,  51,  145  to  149,  882. 

ELECTION,  in  case  of  alternative  contract,  as  to  performance,  729,  730. 
contract  by  innkeeper  to  supply  voters  at,  when  illegal,  419. 

EMBLEMENTS,  tenant's  right  to,  on  quitting,  366. 

ENDEAVOUR  to  do  an  act,  good  consideration,  35. 

ENEMY,  contracts  with  aliens— (See  Aliens),  181  to  183. 
trading  with,  182, 183, 418,  678. 

ENGROSSING,  buying  up  goods,  418. 

ENTRIES  in  bankrupt's  examination  when  evidence  of  account  stated,  650. 
in  banker's  pass  book,  when  not,  id, 

EQUITY,  when  no  relief  in,  on  ground  of  inadequacy  of  consideration,  31. 
bill  in,  to  discover  promise  of  marriage,  536,  note  (y). 

EQUITY  OF  REDEMPTION,  agreement  to  release,  &c.  good  ccmsideration, 
43,44. 

ERASURE,  in  agreement,  may  be  looked  at  to  assist  in  construction,  90,  o.(g). 

ERROR,  proviso  against,  in  conditions  of  sale,  295. 

interest  allowed  on  judgment  protracted  by  writ  of,  643,  note  (6). 

ESCROW,  delivery  of  deed  as,  3,  4. 

ESTATES.— (See  Frauds,  Statute  of;   Landlord  and  Tenant;  Vendors  and 
Purchasers), 
estate  at  will,  whether  the  granting  it  be  a  good  consideration,  46. 
grant  of  estate  "for  life"  means  life  of  grantee,  96. 

ESTOPPEL,  nature  and  application  of  the  doctrine,  6,  and  note  (x)  and  {y). 
receipt  is  not  conclusive,  6,  note  (jr). 
nor  bill  of  lading,  id. 
nor  account  stated,  655* 
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ESTOPfElr^-continued. 

when  a  verdict  is  an  estoppel  in  defendant's  favour,  789. 
tenant  estopped  from  disputing  landlord's  title — (See  Landlord  and  Tenant), 
331  to  335. 

EVICTION,  tenant  in  general  estopped  from  denying  landlord's  title,  331. 
rent  ceases,  if  tenant  evicted  by  superior  title.  334,  335,  and  note  (9). 
or  by  company  acting  under  act  of  parliament,  888. 
from  part  by  landlord,  328,  329. 

EVIDENCE  of  deUvery  of  a  deed,  3,  4. 

rule  that  parol  evidence  not  received  to  contradict,  &c*  written  agreement, 
99, 100. 

foreign  rules  of  evidence  not  adopted  here,  though  contract  made  abroad,  95. 

when  relief  in  equity,  if  fraud  or  mistake,  99,  note  (g). 

agreement  by  attorney  to  receive  partner,  not  an  attorney,  cannot  prove  by 
parol  he  was  not  to  be  received  till  admitted  as  an  attorney,  99. 

and  even  on  mercantile  contract,  if  meaning  of  ordinary  expressions  dear, 
cannot  prove  orally  a  custom  to  the  contrary ;  instances,  99,  100. 

and  custom  of  country  as  to  outgoing  tenant's  allowance  excluded,  if  ex- 
press stipulations  in  lease,  101,  26. 

parol  evidence  admisnble  to  introduce  a  custom  as  part  of  contract,  102. 

bills  and  notes  not  varied  by  parol,  102,  103. 

though  evidence  admissible  to  show  no  consideration,  103. 

so  lease,  as  to  time  of  holding,  old  or  new  style,  id. 

cannot  connect  distinct  writings  by  parol,  if  they  do  not  refer  to  each 
other,  104. 

general  rule  as  to  explaining  written  instrument  by  parol,  amhiguitas  patent 
and  latens,  id, 

on  sale  by  auction  of  different  lots,  105. 

may  look  at  erasures,  when,  90,  note(g) 

if  uncertainty  on  face  of  instrument,  it  is  void,  id. 

as  written  contract,  showing  no  consideration,  id. 

or  showing  only  one  of  several  considerations,  105,  note  (9). 

instances  exphuning  latent  ambiguity,  105, 106. 

parol  evidence  to  show  party  was  only  an  agent,  or  had  a  partner,  106. 

to  explain  receipt,  id. 

contemporaneous  acts  of  parties,  when  proveable,  to  explain,  id. 

whether  blank  can  be  supplied  by  parol,  107. 

cannot  add  a  term  by  parol  to  written  contract,  id. 

whether  may  show  t>rice  if  omitted  in  written  sale,  107,  108,  110. 

as  that  tenant  should  pay  land  tax,  lease  being  silent,  107. 

what  passes  by  parol  not  proveable,  if  there  be  finally  an  agreement  in 
writing,  107,  108. 

printed  rules  of  a  horse  bazaar  limiting  vendor's  liability,  admissible,  108. 

additional  matter  substantiated  by  parol  testimony,  id, 

but  may  by  parol  add  terms  constituting  a  collateral  agreement,  or  con- 
tinuing a  contract,  when,  109. 

or  may  annex  usual  tenns  not  noticed,  or  show  implied  incidents,  109, 110. 

dispensing  by  parol  with  part  of  terms  or  conditions  of  sale,  108  to  110. 

object  of  statutes  to  exclude  oral  testimony  on  written  contract.  111. 

written  contract  avoided  by  subsequent  parol  agreement,  112. 

parol  evidence  admissible  to  show  date  of  letter  taking  case  out  of  the  Sta- 
tute of  Limitations,  830. 

not  admissible  to  alter  terms  of  bill,  102. 

admissible  to  prove  want  of  consideration  of  bill,  103. 

discharge  by  parol  before  breach,  777. 

accord  and  satisfaction  by  parol,  760,  777. 

may  by  parol  show  fraud  or  illegality,  113. 

EXCEPTION  in  contract,  &c.,  how  construed,  85  to  87,  96,  97. 
EXCHANGE,  contract  for  the  exchange  of  goods,  373,  374. 
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EXCHANGE— continued, 

muit,  before  action,  demand  goods,  734. 
agent  employed  to  sell  cannot  exchange,  746. 

EXCISE  OFFICERS,  duty  o(  in  taking  care  of  goods  in  their  hands,  472, 
note  (9). 

EXCUSE  OF  PERFORMANCE,  contract  prohibited  by  ttatate,  698. 
performance  impossible,  57,  60,  735,  note  (6). 
other  instances  in  general,  735  to  741. 
of  promise  to  marry,  538,  540. 

EXECUTED    CONSIDERATION,  sufficient,  if  prior  requeit  of  promiier, 
61,  62,  Eastwood  v.  Kenyon,  3  P.  &  Dav.  282. 

EXECUTION,  sale  when  fraudulent  against,  409,  410. 

EXECUTORS  AND  ADMINISTRATORS,  may  sue  for  torts  committed 

on  testator's  real  or  personal  estate,  98,  269. 
not  on  contract  relating  to  freehold  property,  308. 
only  liable  to  extent  of  assets,  269. 

should  deduct  legacy  duty,  or  he  is  nersonally  liable,  3  M.  &  W.  381. 
may,  without  being  named,  sue  and  be  sued,  death  does  not  in  general 

revoke  contract,  98,  273,  274. 
promise  by,  to  pay  personally ^  void  without  new  consideration,  270, 53. 
and  unless  in  writing,  and  nature  of  memorandum,  270. 
promise  to  pay,  "  when  assets  received,"  meaning  of,  273,  75,  note  (t). 
not  liable  for  debt  without  assets,  269. 
not  liable  to  be  sued  for  legacy  or  distributive  share,  unless,  &&,  270,  271, 

605. 
liable  on  promise  to  aUow  legatee  interest,  271,  591. 
on  admission  of  having  retained  legacy,  271,  272. 
as  to  liability  of,  on  lease,  &c.,  granted  to  testator,  272,  273. 
on  covenant  to  repair  by  testator,  273. 
entry  by  one  of  two,  both  not  liable  for  use  and  occupation,  371,  272, 

note  (6). 
liability  for  funeral  expenses,  on  bills,  on  award,  &c.,  273. 
may  declare  as  executor  when  money  will  be  assets,  274. 
instances,  goods,  monies,  274,  275. 

or  for  work  and  materials  if  he  continue  contract  after  death,  274,  98. 
account  stated  with  him  as  such,  651,  652,  271,  note  (u). 
on  which  of  the  items  in  money  counts  he  may  be  sued,  275. 
declaration  on  promise  by  him,  274,  note  (s). 
liability  as  to  costs,  id, 

of  executor  de  son  tort,  his  liability,  275,  276. 
set-off  of  private  debt,  &c.,  849. 
suing  legatee  for  legacy  duty,  595. 
suing  for  money  due  after  the  death,  debt  from  testator  cannot  be  set  ofl^ 

849. 
cannot  chaise  for  their  trouble,  543. 
payment  to  one  only  of  a  debt,  747. 
release  by  one,  780. 

release  to  representative  of  deceased  joint  debtor,  no  release  of  survivor,  781. 
extinguishment  by  creditor  making  debtor  his  executor,  783. 
litigation  as  to  probate,  no  answer  to  plea  of  Statute  of  Limitations,  814. 
payment  of  interest  to  administrator  to  save  Statute  of  Limitations,  837. 

EXECUTOR  DE  SON  TORT,  liability  of,  275, 276. 

EXECUTORY  CONTRACTS.— (See  Construction  of  Contracts). 
silent  as  to  price,  reasonable  price  inferred,  107. 

EXPENSES,  what  recoverable  in  action  by  vendee  against  vendor,  311. 
of  wife  indicting  husband,  175,  883. 
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£XPR£SS  PROMISE,  as  distintinguished  from  implied,  1»  to  25. 
extinguishes  the  latter,  25. 

EXTINGUISHMENT.— (See  Release^  Merger^  Death). 

EXTORTION,  remedy  against  sheriff  for,  585. 
for  money  paid  on,  634. 

FACTOR — (See  Ptinc^  and  Agent). 
his  o£Bce,  210. 

FAILURE  OF  CONSIDERATION,  remedy  to  Koover  money  paid  on,  622. 
defence  of,  743,  773. 

FAIRS,  sale  in  market  overt,  385,  888,  889. 
holding  fairs  on  Smiday  illegal,  697. 

FALSE  PRETENCES,  sale  of  goods  obtained  by,  right  of  owner,  415. 
goods  obtained  by,  no  proper^  passes,  406,  408. 
representations,  id, 

FATHER.— (See  Fareni  and  ChUd,  Infant,  Bastard). 

FATHER  IN  LAW,  liability  to  support  children  of  wife,  148. 

FEES,  action  for,  by  commissioner  to  examine  witnesses,  585. 
of  sheriff,  581  to  585. 

of  office  unjustly  received  by  intruder  recoverable  back  as  money  had  and 
received,  646. 

FELON,  contract  with,  183, 184. 

liabQity  of  wife  after  conviction,  178. 
contract  to  procure  pardon  of,  void,  675. 

FELONY,  agreement  to  compound,  void,  674. 

FEME  COVERT  AND  FEME  SOLE.^(See  HttOand,  Wife). 

FIGHT,  contract  to  fight,  &c.,  677. 

FIRE,  statute  of  Anne,  liability  in  case  of,  477,  note  (g). 

workmen  to  be  paid,  though  work  destroyed  by,  660,  570,  571. 
liability  of  tenant  for  rent,  though  premises  destroyed  by,  371. 

FIRE  WORKS,  sale  of,  427. 

FIXTURES. 

1.  In  general,  nature  of,  &c.,  353  to  357. 

transfer  of  fixtures,  356. 

as  to  stamping  contract  relating  to,  132. 

Statute  of  Frauds  relating  to,  356,  357,  303. 

sale  of,  need  not  be  in  writing,  303,  356. 

trover  for,  when,  353,  note  {t),  354,  note  (y),  365. 

how  and  on  what  count  price  recoverable,  357,  442. 

2.  Between  landlord  and  tenant 

1.  Independently  of  contract,  357  to  363. 

immaterial  what  mav  be  nature  or  extent  of  tenancy,  363. 

1.  Alphabetical  list  of  things  not  removable,  359. 

2.  Of  things  removable,  not  trade  fixtures,  360,  361. 

3.  Of  trade  fixtores,  361,  362. 

4.  Of(ioti6{/«/ articles,  362. 

time  of  removal  of,  363. 
power  of  sheriff  to  remove,  id. 

2.  Of  fixtures  as  affected  by  express  contract. 

covenant  to  leave  or  repair  fixtures,  &c.,  363,  364. 
right  to  use  them  only,  364. 
effect  of  particular  custom  as  to,  id,  note  (g), 
selling  them  without  title,  449,  note  {y). 
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FIXTURES— confinuerf. 

3.  Ab  between  out-going  and  in-coming  tenants, 
in  general,  365,  366. 
stamp  on  contract,  132. 

FORBEARANCE.— (See  Guarantee). 

a  good  consideration,  and  wben  not — (See  Contideration),  35  to  38. 
a  sufRcient  consideration,  though  more  than  debt  to  be  paid,  35. 
good,  though  as  to  part  consideration  futile,  60,  61. 

FOREIGN  CONTRACT  AND  LAW,  construction  as  to  /er  Ax-t,  and  in- 
stances, 90, 91,  &c.,  710,  711. 

exception,  revenue  law  of  foreign  countrr  not  noticed,  93,  670. 

and  the  remedy  here  not  governed  by  roreign  law  as  to  arrest,  Statute  of 
Limitations,  &c.,  94,  95. 

agreement  abroad  not  to  sue  here,  95. 

dealing  in  foreign  stock,  &c.,  716,  718. 

effect  of  foreign  judgment  here,  789,  790. 

FOREIGN  PRINCIPAL,  British  merchant  effecting  purchase  for,  credit  to 
latter,  230. 

FORESTALLING  MARKET,  contract  void,  418. 

FORGED  NOTES,  payment  in,  a  nullity,  751. 

FORGERY,  money  had  and  received  to  recover  amount  of  foiged  bill  or  check 
paid  by  mistake,  597,  630,  631. 
bankers  paying  forged  bill,  &c. — (See  Bankers), 
by  one  partner  in  bank  when  others  liable,  252,  253. 
payment  by  forged  notes  a  nullity,  751. 

FORGETFULNESS,  money  paid  in,  when  recoverable  back,  628. 

FORM  OF  AGREEMENT— (See  Contracts,  Construction,  Certainty),   65 
to  74. 
no  particular  form  required,  70,  73. 

FRANCE,  indorsement  of  bill  in  blank  in,  confers  no  title,  93. 

FRAUD,  of  contracts  void  for. 

folly  of  contracts  when  amounts  to,  31. 

general  rules  as  to  effect  of  fraud,  679,  680. 

fraud  of  agent,  id. 

misrepresentation  of  third  person,  680. 

only  party  cheated  can  avoid  the  bargain  for  fraud,  681. 

when  contract  good  between  the  parties,  680. 

rescinding  contract  on  ground  of,  681. 

in  what  fraud  consists — misrepresentation,  concealment  of  material  (act, 
681  to  685. 

misrepresentation  of  legal  effect  of  contract,  682. 

intention  to  defraud  not  carried  into  effect,  683. 

misrepresentation  of  fact  not  material,  if  other  party  knew  the  truth,  683, 
684. 

horse  dealer's  misrepresentation  as  to  horse,  682,  note  (p). 

misrepresentation,  not  fraudulent,  and  not  embodied  in  contract,  imma- 
terial, except  in  case  of  insurances,  683  to  685. 

misrepresentation  of  fact  known  to  be  untrue,  but  without  fraud,  when  c(ae 
lies,  688,  note  (t),  448,  note  (o). 

materiality  of  fact  question  for  jury,  684. 

inadequacy  of  consideration,  weakness  of  intellect,  when  evidence  of  flraud, 
685. 

alteration  of  instrument,  when  a  fraud— (See  Alteration),  685,  784. 

fraud  on  third  persons,  as  on  creditors  of  debtor  compounding  with  him  by 
privately  securing  greater  benefit,  &c.,  690,  691,  685  to  687. 
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FRAUD,  of  contracts  void  for — continued, 

but  creditor  agreeing  to  sign  not  barred  from  proceeding  if  bis  signature  to 
deed  refus^,  775,  note  (A). 

wben  may  proceed  on  collateral  securities,  687,  and  notes  (d)  and  (e). 

cannot  sign  composition  deed  for  part  only  of  demand,  688,  689. 

if  private  arrangement  void,  8ul»equent  security  for  additional  payment 
also  void,  689,  690. 

recovering  back  over-payment,  635,  690,  note  (/). 

subsequent  promise  or  security,  &c.,  good,  if  not  in  pursuance  of  former 
private  bargain,  690. 

fraud  on  creditors  of  insolvent  under  insolvent  act,  preference,  &c.,  id. 

omitting  debt  in  scbedule,  691,  861,  note  (/). 

contract  with  bankrupt  to  procure  cbeap  sale  from  assignee,  691. 

fraud  on  parties  collaterally  interested  in  a  contract,  or  on  surety  or  gua- 
rantee, 527,  528. 

secret  agreement  for  lai*ger  price,  poundage  for  recommendadon,  &c.  691. 

on  tbiraperson  paying  composition  on  debt  of  debtor,  id. 

puffers  at  an  auction,  298,  692,  and  note  {y). 

sale,  wben  fraudulent  as  to  to  tbird  person,  &c. — (See  Sale  of  Goods). 

fraud  on  party  baving  appointment  to  office  to  make  agreement  as  to  ap- 
pointment, &c.,  without  bis  knowledge,  692. 

jRraudulent  ssJes— (See  Sale  of  Goods),  406. 

what  an  affirmance  of,  408,  409. 

fraudulent  conveyances,  when  voluntary,  are  deemed  so,  5,  6,  notes. 

to  cheat  creditors,  409. 

may  by  parol  prove  fraud,  though  written  agreement,  113. 

remedy  where  goods  obtiuned  by,  408,  415. 

representation  of  character  or  credit  of  another  to  be  in  writing,  417,  133. 

fraudulent  misrepresentations — (See  Warranty,  Title,  Representations). 

fraud  on  surety  by  private  bargain  with  creditor  or  debtor,  528,  529. 

money  bad  and  received  to  recover  money  obtained  by  fraud,  633,  634. 

fraudulent  receipt  by  one  of  several  creditors,  744. 

or  by  a  trustee,  744,  745. 

fhiudulent  release  in  these  cases,  780,  781. 

whether  fraud  prevents  operation  of  Statute  of  Limitations,  &c.  818,  841. 

reading  unstamped  instruments  to  establish,  129,  658. 

FRAUDS,  STATUTE  OF,  wben  writing  in  ganeral  required  by,  66  to  73. 
object  of  the  statute  praised ;  by  whom  drawn  &c.  66,  and  note  (A). 
consideration  necessary,  though  written  agreement,  t^f. 
and  must  be  shown  in  guarantee— (See  Guarantee),  517. 
does  not  alter  nature  of  contract,  id. 
parol  testimony  to  avoid,  112. 

effect  of  contract  being  avoided  by,  tn/Mtr/— (See  Consideration),  305. 
the  first  and  second  sections  as  to  the  creation  of  a  title  to  land,  67,  299, 

318,  319. 
the  third  section  as  to  the  assignment  and  surrender  of  terms,  329  to  331. 
and  to  demises  of  realty  and  contracts  for  same,  67,  318  to  321,  299. 
the  fourth  section — 

1.  To  cbaige  executor  personally — (See  Executors),  67. 

2.  As  to  guarantees  for  debt  of  another — (See  Guarantees),  506  to  527. 

3.  Agreements  in  consideration  of  marriage — (See  Marriage),  536, 
537. 

4.  Contract  for  sale  of  land,  or  interest  therein-— (See  Vendors  and 
Purchasers),  300, 

crops,  trees,  underwood,  easements,  &c.,  whether  within,  301,  306. 
fixtures,  356,  357. 

5.  Agreements  not  to  be  performed  in  a  year. 

means  final  completion  in  a  year,  and  must  be  so  understood  at  the 
time,  67. 
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FRAUDS,  STATUTES  OF-^eontimed, 

contract  to  take  in  at  intenrals  parts  of  extensm  ymtk,  67,  98. 

agreement  to  let  carriage  or  hiring  of  servant,  68. 

does  not  apply,  if  contingent,  whether  wiB  oeem  in  a  jear,  id, 

nor  where  contract  complete  on  one  si^e,  B9, 

how  applies  to  sale  of  goods  deiwered  within  the  year,  68. 
The  seventeenth  section  as  to  the  sale  of  goods — (See  Sale  of  Good$)^  386. 
railway  shares  not  within,  387,  note  (f). 
agreement  required  hy  statnle  need  not  be  in  any  parlicBbr  Ann,  70. 

indorsements  on  draft  lease,  simature  is  sahfciiption  book,  uL 

signature  to  separate  paper  referring  to  another,  kc  id. 

offer  must  be  acceptea  in  writing — (See  Offer),  71  < 

signature  of  party  or  agent ,  id, 

agreement  or  letter  **  f  promise,"  without  flignaiitrey  id. 

printing,  pencil,  suiRcient,  71,  73. 

signature  oy  one  party  lor  the  other,  72,  408,  404. 

authority  to  sign,  when  must  be  ia  writkigy  72. 

signing  oy  mark,  id» 

FREIGHT,  when  camiot  be  apportioned,  voyage  being  incomplete^  735,  736, 
744. 
commission  on,  547,  note  (/). 
consignee,  when  liable  for,  878. 

FRIENDLY  SOCIETT,  mfant  may  be  member  <d,  146. 

FROM,  lease  to  commence  "from  &c."  how  eonstmed,  781,  note  (jt). 

FUNDS,  stock  in,  not  money,  588. 

FUNERAL  EXPENSES,  executors  liable  personally  for,  273. 
liability  of  husband  for  fimeral  of  wife,  596. 

FUTURE  DEFECTS,  waitanty  aa  to,  458. 

GAME,  sale  of,  424,  425. 

GAMING— (See  Hone  Racing), 

statutes  against,  common  law,  712,  713. 

loss  at  one  sitting,  712,  and  note  (e). 

common  gaming  house,  713. 

money  less  than  10/.,  fairlv  won,  recoverable^  id. 

cricket  and  other  games  of  skill,  id, 

betting  on  players,  713. 

work  and  labour  in  running  race,  714. 

securities,  bills,  &c  for  money  won,  714  to  716. 

money  lent  to  pW  with,  or  money  paid  for  loss,  714,  590. 

wagers— (See  Wagers),  495. 

wagering  policies,  716. 

sale  of  goods  not  in  possession  of  vendor,  716. 

GENERAL  ISSUE  IN  ASSUMPSIT— (See  Obm-vatiom  in  NaUi  to  tie 
different  Defences,  List  thereof,  and  title.  Defences). 

GIFT,  not  effective  if  not  by  deed  or  deliveiy,  51,  57. 
gratuitous  promises,  50. 

GOODS  SOLD— (See  Sale  of  Goods), 

common  count  for,  when  lies  and  when  not,  440  to  443,  395. 
when,  if  eoods  obtained  hy  fraud,  408. 
payment  by,  750. 

GOODWILL  OF  BUSINESS,  sale  of,  and  agreement  to  recommend  cus- 
tomers, 691,  and  note  («). 
misrepresentation  as  to,  685. 
agreement  not  to  practise  on  sale  o^  664  to  669. 
sde  o^  must  be  stamped,  132. 
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,  GOVERNMENT  AGENTS,  liability  of,  fiec.  on  tlieir  contracte,  2?9,  280. 

GOVERNMENT  OFFICER,  when  not  Uable,  though  funds  in  hand,  617, 
li  278, 280. 

GRATUITIES,  when  not  recoyerable  back  from  intruder  in  office,  641. 

^  GRATUITOUS  PROMISES,  are  void.— (See  Consideratian)^  &c.  50. 

gifts,  51,  57. 

I  GRATUITOUS  WORK,  contract  to  work  without  reward— (See  CoruideraHon, 

t.  Services,  and  Work),  38  to  42. 

GUARANTEES  AND  INDEMNITIES. 

I.  Of  the  general  nature  of  a  guarantee,  &c. 

must  be  a  principal  debtor  liable,  499. 
guarantee  for  a  married  woman  or  in&nt,  8tc,  499,  515. 
acting  as  agent  without  authority,  499,  227,  228. 
must  be  an  express  consideration,  though  promise  in  writing,  and  in- 
stances, 500,  52. 
creditor  need  not  bind  himself  to  supply  goods  on  guarantee  to  pay 
<  for  goods,  500. 

construction  of  guarantee,  96,  500. 

recital  in,  &c.  526,  527. 

promise  to  indorse  bills  for  commission,  how  construed,  78,  535. 

by  broker  against  loss  on  resale,  536. 

guarantee,  if  loan  or  credit  for  goodt  to  third  party,  how  construed, 

530,  531,  588. 
construction  of  bond,  &c.  to  be  surety  for  a  person  as  clerk,  officer, 

&c.  523  to  525. 
guarantee  by  one  partner  for  firm,  252. 
engagement  that  another  person  should  concur  in  an  act,  binding  if  a 

consideration  exist,  60. 
surety  paying  debt  of  bankrupt,  186. 

insolvent  debtor  not  discharged  as  to  his  contract  to  indemnify,  203. 
and  of  the  nature  of  an  indemnity,  id, 
implied,  by  landlord  to  tenant  against  ground  rent,  335,  note  (h), 

500,  501,  594,  595. 
to  distraining  broker,  bail,  or  surety,  &c,  500, 501. 
by  assignee  of  lease  to  indemnify  lessee,  502. 
if  a  party  do  an  act  apparently  lawful  for  another,  501,  504. 
indemnity  to  sheriff)  678. 
when  money  paid  lies  by  surety  or  other  persons  paying  defendant's 

debt,  &c.  on  express  or  implied  indemnity,  591  to  601. — (See  Money 

Paid.) 
contribution  between  wrong-doers,  502,  503,  505,  600,  601. 
between  sureties,  597,  598. 

one  surety  indemnifying  the  other,  598,  599,  and  notes, 
on  publication  of  libel  at  defendant's  request,  no  implied  indemnity,  505. 
by  proprietor  against  editor  of  newspaper,  id. 
to  accommodation  acceptor,  505,  506,  597,  598. 
when  indemnity  does  not  extend  to  costs  of  defending  claims  of  cre> 

ditor,  505,  506,  and  notes, 
when  a  moral  obligation  to  indemnify  suffices  for  a  promise,  597,  598. 
sufficient  consideration  that  plaintiff  would  allow  defence  of  action 

against  him  to  proceed,  defendant  being  interested  in  question,  34. 
continuing  consideration,  when  sufficient  for  promise  to  indemnify,  64. 
covenant  to  pay  annuity  to  third  person,   and  indemnify  plaintiff, 

broken  if  nonpayment,  though  no  damage,  89. 
Statute  of  Limitations,  when  commences,  815. 

II.  Guarantees,  how  affected  by  the  Statute  of  Frauds. 

enactment  of  statute  29  Car.  II.  requiring  writing  signed,  506. 
and  of  Lord  Tenterden's  act,  as  to  false  representations  of  credit^ 
fro.  of  third  pex8on>  to  be  in  writings  id,  note  (k). 
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GUARANTEES  AND  INDEMNITIES— coit/imio/. 
1.  When  the  Statute  of  Frauds  applies. 

only  to  collateral  engagements,  and  where  §ome  credit  is  giren 

to  third  party ;  instances,  507,  516. 
question  for  jury  to  whom  credit  was  given,  507. 
circumstances  to  be  considered,  507,  508. 
attorney's  refusal  to  contiitue  action  without  guarantee,  statute 

applies,  509. 
in  consideration  of  withdrawing  record  in  action  for  unadmitted 

assault  against  third  party,  510. 
to  pay  damaga  in  consideration  of  forbearance  to  sue  third  per 

son,  id. 
guarantee  of  del  credere  agent,  210,  511. 
statute  does  not  apply  where  no  credit  to  the  third  party,  though 

delivery  to  him,  511. 
not  by  party  promising  to  apply  ftmd  of  debtor  to  satisfy  cre- 
ditor, 512. 
nor  to  promise  to  procure  third  party  to  perform  act,  id. 
instances  of  original  credit  not  being  given  to  defendant,  511  to 

513. 
and  of  statute  not  applying,  defendant  raising  a  new  coDiider> 
ation,  and  in  effect  purchasing  debt  by  taking  goods,  &c.  oo 
which  creditor  had  a  lien,  or  means  of  getting  paid,  511. 
as  promise  to  pay  landlord  rent,  if  he  would  uot  distrain,  &c.  513. 
or  to  pay  debt  if  lien  or  bill  of  sale  given  up,  514. 
to  give  bail-bond  if  no  airest,  id. 

where  debt  destroyed  or  discharged  by  new  parol  agreement,  id. 
writing  not  necessary  if  the  original  debt  is  to  cease  entiidy  sod 

debt  is  purchased,  id. 
in  consideration  plaintiff  would  discharge  defendant  out  of  cutodj 

on  a  writ  of  execution^  515. 
or  withdraw  execution,  td 
guarantee  for  infant  or  married  woipan,  515,  499. 
not  necessary,  if  defendant  were  originally  partly  liable,  td!^ 
to  pay  money  on  transfer  of  debt  due  from  third  person  on  nb- 

stitution  of  debtor,  516. 
to  indemnify  surety,  or  if  party  would  continue  to  defend  suit,  fte. 

516,  517. 
by  one  surety  to  indemnify  co-surety,  599,  note  (t),  516. 
2.  Of  the  Form  and  Re^uititei  of  a  written  contract  to  guarantee- 
consideration  must  appear  on  face  of  the  writing  itsdf— in- 
stances of  insufficient  memoranda,  517  to  520. 
if  ambiguous,  void,  518,  519. 

efl^t,  if  bad  as  to  part,  but  good  as  to  another  proviiioa 
therein,  519,  520. 
when  the  consideration  sufficiently  appears,  and  can  be  collected, 

and  instances,  520  to  522. 
entress  andpa$t  consideFation,  and  no  new  consideration,  522. 
sufficient  if  it  can  be  collected  from  connected  correspondence^ 

instances,  id. 
to  pay  *<  with  interest,"  274,  note  (g). 
bill  ot  exchange  for  debt  of  third  person  an  exception,  522,  and 

note  (r). 
parol  evidence  to  explain  who  was  the  principal,  &c  106.— (See 
Eoidence), 
III.  To  what  extent  mretiet  are  liable, 

surety  for  person  in  office  of  limited  duration,  523,  524. 
only  for  things  included  in  office  at  time  of  engagement,  523. 
for  **  A."  does  not  extend  to  him  and  partner,  &c  524, 525. 
of  a^  continuing  or  standing  guarantee,  or  a  guarantee  for  a  ee^ 
tain  debt  or  one  transaction  only,  instances  of  eacb«  525, 526. 
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GUARANTEES  AND  INDEMNITIES— am^inued. 

surety  discharged  on  death  of  one  of  a  firm,  &c.  525. 

warrant  of  attorney,  how  considered,  526,  note  (o). 

recalling  continuing  guarantee  or  security,  525,  note  (A). 

must  make  demand,  &c.  on  surety,  734,  and  note  (x). 

surety  pavine  on  void  guarantee,  592. 

contribution  hetween,  598,  599. 

remedy :  must  declare  specially,  507,  note  (n). 

arrestmg  surety,  affidavit,  &c.  527,  and  note  (y  ). 

C4ftts  incurred,  when  recoverahle,  501 ,  505,  506. 
4.  Surety,  how  discharged. 

by  conduct  of  the  creditor  inconsistent  with  the  contract,  527. 

fifaud,  &c.  or  secret  arrangement,  527,  528. 

signing  note  on  faith  that  another  surety  would  Join,  529. 

whether  by  composition  deed  with  debtor — (See  Composition), 
id,  and  notes  (a)  and  (A),  532. 

or  signing  his  certificate,  532. 

giving  time  to  principal :  general  principle,  and  instances,  529^  530. 

extinguishment  of  debt,  release,  529,  530. 

covenant  not  to  sue,  &rc.  530. 

taking  his  bill,  533  and  note  (O,  534. 

not  by  mere  forbearance  or  neglect  to  sue  or  examme  accounts,  532. 

or  taking  merely  ,/ur^Aer  cecurify,  id» 

release  or  agreement  to  release — (See  Release),  781,  529. 

by  altering  terms  of  agreement,  substituting  others  in  lieu,  &:o. 
530,  531. 

mere  gratuitous  forbearance  not,  532. 

guarantee  for  credit  or  loan  to  third  party,  how  broken,  id. 

guarantee  by  specialtyy  no  discharge  by  parol  or  written  agree- 
ment, &c.  with  principal,  534. 

in  case  of  bills  of  exchange,  when  time  given,  dischaiges  any 
and  what  parties,  534  to  536,  and  notes. 

discharging  surety  by  loss  of  securities,  &c.  535. 

by  omission  to  resort  to  other  securities,  id. 

guarantee  to  indorse  bills  for  third  person  must  be  presented  for 
indorsement  in  reasonable  time,  id, 

by  broker,  to  indemnify  on  loss  by  resale,  &c.  same  principle, 
535,  536. 

GUARDIANS  OF  POOR,  contracts  and  liability  of— (See  Parish  Officer), 
283  to  291. 

HACKNEY  COACHMAN,  liability  of,  as  a  carrier,  480,  note(i»). 
may  ply  on  Sundays,  724,  note  (jq). 

HAY,  light  of  incoming  tenant  to  detain,  till  manure  be  brought  in,  369,  n.  (6). 

HEALTH,  contracts  injurious  to,  421,  678,  695. 

HEIR,  land  liable  in  equity  for  simple  contract  debt,  although  debtor  not  » 
trader— (See  Land),  7, 
promise  by  heir  to  pay  ancestor's  debt,  36. 
liability  of  heir,  &c.  regulated  by  siatute  1  Will.  IV.  c.  47  . .  7. 
when  liable,  and  may  sue  on  contract  to  sell  lands,  &c.  308. 

HEREDITAMENT,  370,  note  (/). 
use  and  occupation  for,  370. 

HIGHER  SECURITY,  when  contract  extinguished  by  taking,  783. 

HIRE  OF  GOODS,  liability  of  hirer  of  goods,  479,  443. 
implied  promise  of  hirer,  76. 

promise  to  deliver  horse,  &c.  it  dies,  no  liability,  736,  note(t). 
written  contract,  cannot  add  terms  by  parol,  109,  881. 
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HIRE  OF  GOODS'--(coniiimed), 

married  women  hiring  goods,  178,  note  (y). 

loss  by  accident  in  cases  of  bailees,  471,  570,  571. 

contract  to  let  and  repair  carriage  is  a  personal  contract,  dischaiged  hf 

transfer  thereof  by  coachmaker,  739. 
stamp  on  contract,  131. 

HIRE  OF  HOUSE,  infant  when  Uable  for,  144,  note  (d),  149,  and  note  (m). 

HIRE  OF  LABOURER  on  Sunday  good,  725,  note  (u). 

HIRER  OF  POST  HORSES,  not  liable  for  negligence  of  drfrer,  479,  in  note, 
890. 

HOBBETT,  sale  of  com  by,  void,  423,  696. 

HONORARY  GUARANTEE,  money  paid  on,  when  recoverable,  592. 

HORSE,  hirer  of,  what  he  impliedly  prQmi8e8^(See  Bailments),  76,  479. 
sale  of  stolen  horses,  385,  note  (n). 
sale  o(  within  Statute  of  Frauds,  386,  note  (r),  391. 
indictment  for  conspiracy  to  sell  unsound  horse,  416,  note  («). 
warranty  o(  454,  456,  457,  464  to  467. 
infant  not  liable  on  warranty  o(  151. 
unsoundness  of,  464. 
horse  racing,  716,  717. 
contract  for  covering  mares  on  Sunday  not  TiXleg^  724. 

HORSE  RACING.— (See  Oandng). 
when  legal :  bets  on,  &c.,  716,  717. 

HUSBAND  AND  WIFE. 

1.  Of  the  effect  of  marriage  upon  the  contract  of  ajeme  sole, 

benefit  of,  vest  only  conditionally  in  husband ;  she  must  join,  andif  sbe 

survive,  she  is  entitled,  157, 158. 
marriage  pending  suit,  plea  in  abatement^  158, 
discharge  out  of  custody,  id,,  note  (n). 
b^  insolvent  act,  as  to  debt  contracted  dum  sola,  159. 
his  liability  upon  such  contract,  158,  653. 
on  account  stated  as  to  her  debt  dum  sola,  653. 
she  is  liable  if  she  survive,  159. 
set-off  in  case  of,  850. 
effect  of  feme  creditor  marrying  her  debtor,  783. 

2.  Of  the  contracts  of  a  married  woman  during  marriage. 

1.  Of  the  husband's  r^A^s  thereon,  159,  160. 

2,  Of  his  LIABILITY  upon  such  contracts,  160  to  162. 

1.  In  general,  rests  on  agency,  160,  168. 

his  death  revokes  her  implied  power,  162. 

2.  During  cohidfitation — strong  jnisumptioH  of  his  autkoriiy  and 

liability  in  general,  162,  163. 
even  although  adultery  during  that  time,  162. 
liabilitv  for  extravagant  articles  he  saw  her  wear,  163,  164. 
but  cohabitation  not  conclusive,  164. 
exceptions  if  sAe  only  was  trusted,  164,  165. 
and  cases  where  extravagant  articles  ordered  not  aoitable, 

and  no  evidence  that  be  assented,  &c.  165  to  170. 
question  for  a  jury,  when,  166, 167,  note  (y), 
his  liability  if  she  trade,  167, 168. 
difference  between  his  general  and  special  notice  not  to  deal 

with  her,  168. 
money  lent  to  her,  169,  588,  589. 
liabilitv  for,  in  equity,  169. 
reooQciliatiQn  after  her  elopement,  id. 
liability  If  no  mturru^c,  bat  cohabitation,  id. 
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HUSBAND  AND  WIFE— (ronfini/erf). 

3.  Sjepaiation  by  content,  or  act  of  husband  ;''-'^emble,Bepa3ca.tion 

deed  valid  at  law,  except  it  prevent  reconciliation,  Sic., 
170,  672. 

Beparation  deed — she  not  liable ;  nor  ia  he,  if  he  pay  allow- 
ance, 170, 171. 

liability  if  divorce,  or  pending  auit  in  apiritual  courts  171 
to  173. 

if  goods  sullied  during  separatioB,  tradesman  must  inquire, 
172,  177. 

and  prove  his  liability,  172. 

effect  of  his  promise,  or  if  conditional,  173. 

eSeat  of  hor  naving  income  of  her  own,  id. 

his  liability  if  he  wrongfully  turn  her  away,  173,  174. 

or  cotnpe/ her  to  go,  174,  175. 

liable  to  attorney  defending  her,  &c.,  176. 

4.  Of  her  contracts  during  reparation  by  her  act,  &c. 

not  liable  if  she  commit  adultery,  &c.,  175,  176. 

or  leave  him  without  his  consent  &c.,  176. 

as  to  notice  in  such  case  not  to  trust,  177. 

semble,  not  necessary,  172, 173, 177. 

not  liable  if  she  live  away  against  his  vM,  though  separation 

by  consent,  176,  177. 
his  liability  if  she  be  in  prison,  176. 
her  adultenr  no  answer  to  action  on  his  covenant  in  separa- 
tion deea,  id, 
efliect  of  reconciliation,  169. 
3.  When  a  feme  covert  may  be  considered  as  a  feme  sole,  as  to  her  con- 
tracts during  marriage, 
in  general  she  cannot  be  sued  though  she  passed  as  unmarried,  &c. — 

and  her  contract  void,  177. 
althoufi^h  separation  deed  or  divorce  a  mentdy  178. 
nor  is  her  executor,  id. 

husband  entitled  to  all  property  acquired  by  her,  id. 
exception  if  he  be  transported,  &c.,  id. 

effect  if  he  renuun  after  convictbn,  or  do  not  return  home,  178, 179. 
wife  of  ALIEN  or  Englishman  abroad  whether  liable,  179,  180. 
wife  of  absconded  buikrupt,  180. 
wife  sole  trader  in  London,  id. 
after  divorce  a  vinculo,  id. 
when  she  may  join  with  husband,  as  meritorious  cause  of  action  or  sue 

after  his  death,  180,  181,  and  notes, 
her  promise  after  his  death  to  pay  debt  during  coverture,  48,  49, 33, 181. 
she  may  be  executrix — Note,  to  her  as  such,  from  husband,  effect  of, 

181. 
purchase  of  land  by,  294. 
plea  of  covettaie'^evidence,  &c.,  858,  859. 

IDIOT— (See  Non  Compos),  136  to  140. 

ILLEGAL  CONTRACTS. 
In  general. 

the  general  principle  is,  that  no  cause  of  action  can  be  founded  on  an 
illegal  transaction,  and  why,  657,  658. 
mala  prohibita — mala  in  se,  697,  698. 
unstamped  instrument  admissible  to  shew  ill^ality,  658. 
the  public  benefit  is  the  principle,  not  defendatU's  advantage  or 

merits,  658. 
no  presumption  that  contract  was  illegal,  and  instances,  659. 
no  presumption  oi  fraud,  659,  660. 
effect  of  part  only  of  the  consideration  being  bad,  693  to  695. 
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ILLEGAL  CONTRACTS— (con^OTtttt/). 

reading  unstamped  agreement  &rc.  in  evidence  to  establish  ille- 
gality, 129. 
Illegal  sales  of  goods.-i-(See  Sale  of  Goods), 

Money  paid  on,  when  recoverable — (See  Money  had  and  received),  637,  620. 
Money  lent  to  accomplish,  not  recoverable,  590. 
May  prove  by  parol  illegal  consideration,  though  agreement  in  writing  or 

under  seal,  113,  657,  658. 
Section  I.  Of  contracts,  illegal  at  common  law. 

1.  Immoral  contracts, 

fidvre  cohabitation —  past  seduction,  &c.,  661,  662. 
bond  ^ven  to  prostitute,  id, 
promise  not  under  seal  to  kept  mistress,  662. 
or  to  married  woman  separated  from  husband,  663. 
action  against  prostitute  for  rent  of  lodging,  clothes^  washing,  &&, 

663,  664. 
libels,  immoral  pictures,  664. 
wagers,  496  to  498. 

2.  Contrary  to  public  policy. 

general  rule,  657. 

restraint  of  trcute^listinction  general  and  partial,  aud  iDstaooes, 

664  to  669. 
covenant  in  lease  to  prevent  settlement  of  paupers,  669. 
monopoly  contracts,  id, 

agreement  by  publican  to  take  beer  from  brewer,  669,  670. 
contract  Injuring  our  revenue,  670. 
agreement  contravening  policy  of  bankrupt  or  uuolvenl  act— «i 

preventing  fiur  division — withdrawing  opposition,  preventiDg 

disclosures,  &c.,  abandoning  fiat,  670,  671. 
guarantee  of  debts  on  commission  being  stopped,  671. 
whether  solicitor  to  fiat,  &c.,  may  guarantee  petitioning  creditor 

r'nst  expenses,  &c.,  id, 
J  with  funds  of  bankrupt,  id. 

creditor  inducing  insolvent  to  omit  debt  in  schedule,  &c  203,  690, 
861. 

restraint  of  marriage,  671. 

marriage  brocage  contracts,  672. 

separation  deed,  id,  170. 

sale  of  offices  and  public  appointments,  or  in  king's  household, 
void  at  common  law  if  contrary  to  public  policy,  and  instances, 
673. 

to  procure  situation  of  master  joiner  in  dock  yard,  &c,  id, 

to  office  in  king's  household,  ul, 

sale  of  gaoler's  fees,  of  command  of  ship,  sale  of  ship  in  vidatioD 
of  registry  act,  673,  674. 

contracts  affecting  course  of  justice,  compounding  felony  or  mis- 
demeanor, procuring  pardon,  &c.,  674,  675. 

wager  on  conviction  or  acquittal  of  a  prisoner,  675. 

to  stay  proceeding  on  election  petition  for  bribery,  id, 

to  indemnify  agamst  consequences  of  illegal  act,  id, 

to  supply  voters  at  an  election,  id. 

to  withdraw  opposition  to  railway  bill,  id, 

maintenance  of  suits,  champerty,  illegal  contracts,  and  instances^ 
676,  677. 

agreement  to  fight,  sparring  academy,  677. 

contract  respecting  public  nuisance,  id, 

neglect  of  duty  by  public  officer,  id, 

illegal  contracts  with  parish  officers  as  to  bastards,  286,  678. 

agreement  by  town  clerk,  &c.,  to  recommend  attorney  to  prose- 
cutions, id. 
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contracts  to  indemnify  sheriffs,  678. 
trading  with  enemy,  id. 
contracts  affecting  public  health,  id. 
contraxy  to  Apothecaries*  Act,  679. 
wagers  against  public  policy,  679,  496. 
3.  Of  contracts  void  for  fraud-— (See  Fraud),  679  to  692. 
Section  II.  Of  contracts  void  by  ttatute, 

1.  In  general — ^general  pnnciples — distinction. 

when  part  only  of  the  consideration  or  agreement  is  illegal,  when 

rest  of  contract  fifood,  &c.,  693,  694. 
effect  of  contract  oeing  partially  void  by  Statute  of  Frauds,  61, 

67,  388,  518,  519,  695. 
Mortmain  Act,  Property  Tax  Act,  Registry  Act,  charge  on  bene- 

fice,  694. 
matter  prohibited  only  under  a  penalty,  whether  contract  good, 

695,  696. 

supplying  drugs  to  brewer,  bricks  under  statutable  size,  butter 

without  makers',  &c.  names,  695. 
coals  without  vendor's  ticket,  id, 
com  sold  by  hobbett,  696. 
pawnbroker  not  comnlying  with  statute,  id, 
money  lent  for  Ulegai  purpose,  id. 
proprietor  of  newspaper  omitting  to  tile  affidavit,  id. 
suigeon,   London  broker,  &c.,  without  licence,   sale  of  tobacco 

without  licence,  printer  not  affixing  name,  sale  on  Sunday, 

696,  697. 

DO  distinction,  mala  prohibita — mala  in  te,  697,  698. 

instances  of  prohibitions  for  public  good,  ftc,  under  a  penalty 

contract  void,  422,  423,  697. 
contracts  in  breach  of  a  revenue  regulation,  697,  698. 
when  performance  excused  by  statute,  698. 

2.  Usury— (See  Unay),  699  to  712. 

3.  Gaming,  horse-racing — (See  those  Titles),  712  to  717. 

4.  Stock-jobbing— (See  that  Tide),  717,  718, 

5.  Illegal  companies  or  associations — (See  CompanieM),  718  to  720. 

6.  Of  sales  of  offices  rendere  dillegal  by  statute — (See  Offices),  720. 

7.  Of  illegal  sales  of  goods— (See  Sale  of  Goods),  417  to  427. 

8.  Of  contracts  made  on  Sundays,  724. 

sales  on  Sundays,  423,  424,  and  notes. 

9.  Of  illegal  charges  on  benefices,  725,  726. 

ILLEGAL  OBJECT,  money  lent  to  accomplish,  not  recoverable,  590. 

ILLEGAL  PARTNERSHIP,  no  effect  given  to,  231,  232. 

IMMORAL  CONTRACTS.— (See  Wagers), 
immoral  iales  of  goods,  418,  664. 
future  cohabitation  an  illegal  consideration,  661. 
past  cohabitation,  seduction,  &c.,  id. 
annuity,  &c,  to  mistress  or  married  woman,  661,  663. 
daim  against  prostitute  for  rent,  board,  clothes,  washing,  &c.,  663,  664. 

IMPLIED  CONTRACT,  as  distinguished  from  an  erpress  contract, 
which  extinguishes  it — (See  Contracts),  19  to  27. 

IMPLIED  INDEMNITY— (Se«  Guarantees  and  Indemnities),  500,  &c. 

IMPLIED  RELEASE— (See  Release),  782. 

IMPLIED  TENANCY— (See  Landlord  and  Tenant),  23. 
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IMPOSSIBLE  CONSIDERATIONS,  general  nature  and  effect  of,  57  to  60. 
impossibility  to  perform  contract — (See  Perfomianct\  735,  736. 

IMPRISONMENT--(See  Duress),  206  to  209. 

INADEQUACY  OF  CONSIDERATION,  relief  in  equity  on  ground  of;  31. 
effect  of,  on  contract,  31,  32,  685. 

INCOMPETENCY  TO  CONTRACT,  134  to  209. 

INCORPOREAL  HEREDITAMENT,  use  and  occupation  for,  370,  note  (/). 

INCUMBENT,  death  of,  determines  tidie  contract,  469. 

INDEMNITIES.— (See  Guarantees). 

INDICTMENT,  agreement  to  forego,  674. 

INFANTS,  may  sue,  though  cannot  be  sued,  17. 
age,  nature  of  incompetency,  141,  135. 

1.  What  are  necessaries. 

board  and  lodging,  medicine,  &o.,  142. 

education,  apprenticeship,  142,  143, 146, 150. 

is  a  relative  expression,  dependent  on  fortune  and  rank,  143. 

livery,  horses,  lease,  &c.,  143,  144. 

lodfings,  144. 

for  mfant's  family,  id. 

money  paid  for  him,  id. 

acts  of  his  attorney,  marriage  settlement,  145. 

minor  a  member  of  friendly  society,  id. 

2.  What  are  not  necessaries. 

general  rule,  already  supplied  by  parent,  145. 

or  purchased  by  himself  of  other  tradesmen,  id, 

schooling,  &c.,  if  sent  by  parent,  146. 

liability  of  latter,  of  putative  father,  and  father  in  law,  147, 148. 

repairs  to  house,  arbitration,  &c.,  149. 

cannot  purchase  land,  294. 

cannot  trade,  not  liable  for  goods,  &c.,  in,  149. 

or  contract  for  house  to  carry  on  his  trade,  id.,  and  note  (m),  144, 

as  to  riffht  to  return  of  deposit  paid  on  buying  bnaiDess,  149,  150. 

cannot  be  bankrupt,  or  take  benefit  of  Insolvent  Act,  or  appren- 
tice, nor  liable  as  innkeeper,  or  as  a  partner,  150. 

cannot  execute  warrant  of  attorney,  id* 

not  liable  on  bill  of  exchange  or  account  stated,  id. 

nor  on  bond,  as  to  goods  sent  by  carrier  arriving  after  full  age, 
150,  151. 

warranty  of  horse,  or  goods,  chronometer,  151, 152. 

cannot  be  clerk  of  a  court,  &c.,  when,  151. 

not  liable  for  money  lent,  id. 

though  equity  will  relieve,  id. 

guarantee  for  same  on  loan  to  him,  589. 

payment  of  legacy  and  wages  to  him,  145,  note  (t),  151,  note  (i). 

money  had  and  received,  151. 

embezzling  money,  id. 

on  contract  of  hire,  &c,  152. 

his  promise  of  marriage,  155,  536. 

as  to  evidence  of  necessaries  for  jury,  152. 

how  to  sue  if  one  of  two  debtors  be  an  infimt,  156. 

3.  Promise  after  attaining  full  age. 

moral  obligation  to  pay,  48. 

nature  of  new  promise  must  be  express  and  voluntary,  152. 

and  before  action,  154. 

recopiition,  case  of  fraud,  equity,  153. 

conmming  contintdng  voidable  contract,  partnership,  lease,  id. 
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INFANTS— ron^wiied. 

marriage  settlement,  bond,  154. 

conditional  confirmation,  declaration  and  evidence  upon,  id. 

as  to  recovering  back  premium,  &c.,  154,  149,  150. 

evidence  on  replication  of,  confinnation,  155. 

new  promise  must  be  written  and  signed,  155,  48,  72,  152. 

signature  of  agent  insufficient,  155,  152. 

need  not  be  stamped,  155. 

4.  Of  tbe  liability  of  the  other  party  to  the  infant. 

only  infant  can  take  advantage  of  minority,  155. 
breach  of  promise  of  marriage,  sale  of  goods^  farm,  bill  of  ex- 
change, 155,  156,  536. 
party  to  annuity,  co-grantor  not  discharged,  156. 

5.  Mode  of  taking  advantage  of  this  defence. 

appearance,  plea,  evidence,  costs,  857,  858, 166. 

IN  FUTURO,  lease  to  commence,  314  to  317. 

INNKEEPER,  contract  by,  to  supply  voters,  when  illegal,  419. 

his  liability  on  the  custom  of  the  reafan,  and  generally  as  to  trnveUers,  guests, 

and  their  property,  &c.,  476  to  479. 
bound  to  entertain  guest,  not  to  provide  post-horses,  478,  479. 
lien  by,  id,,  890. 

INSOLVENCY,  meaning  of  term,  81. 

INSOLVENT  ACT,  contracts  in  contravention  of,  void,  670. 
pleading  discharge  under,  861,  862. 

INSOLVENT  DEBTOR,  general  enactments  of  the  statute  1  &  2  Vict  c.  110, 

196  to  202. 
the  petition  and  assignment,  197,  199. 
schedule  and  notice  to  creditors,  199  to  201,  and  notes, 
the  adjudication,  201. 

form  of  it,  how  it  alludes  to  the  debts,  &c.,  203. 
pleading  the  discharge  and  evidence  in  general,  861,  862. 
not  liable  on  new  promise,  or  security  for  old  debt,  861,  47,  and  note  (m), 

201,  note  (b). 
unliquidated  damages,  liable  for,  202. 

only  discharged  as  to  debts  in  schedule  and  exceptions,  203,  861,  532. 
not  discharged  from  liability  to  indemnify  surety,  532. 
omitting  debt  under  agreement  with  creditor,  861,  note  (Q,  203. 
as  to  contingent^<r<re  debts,  204. 
judgment  against/tt^ure  effects,  204,  205. 

power  of  court  to  remand  aa  to  dehta  fraudulently  contracted,  fiwj.,  205. 
as  to  his  contracts  afier  petition,  and  before  GnaX  discharge,  id, 
as  to  contracts  with  the  assignees,  their  liability  on  lease  to  insolvent,  268, 

269. 

what  contracts  with  insolvent  are  void  and  fraudulent  imder  tbe  act  against 
the  creditors  at  large,  670,  690. 

in  case  of  compoiition  deed  with  insolvent,  what  a  fraud  on  the  other  cre- 
ditors, &c.— (See  Composition,  Fraud),  690. 

infant  cannot  be,  150. 

INSURANCE,  money  paid  on  illegal,  whether  recoverable,  620,  637. 

policy  without  interest,  by  way  of  wagering,  716. 

wagering  policy  as  to  foreign  stock,  id, 

void  if  material  fact  not  communicated,  684. 

clause  in  policy  to  procure  certificate  from  clergyman,  &c,,  that  fire  was  acci- 
dental, &c.,  740. 

effect  of  clause  in  fire  policy,  that  claim  to  compensation  should  be  settled 
by  arbitration,  792,  793. 
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INT£NTION.->(See  Comtruction). 

INTEREST.--(See  Uimn/). 

riffht  to,  inferred  if  paid  on  prior  accounts,  23 

stipulation  to  pay,  on  purchase  money  when  tenancy  created  by,  326. 

enactment  of  law  of  amendment  act  as  to  interest  as  damagdy  where  debt 
payable  on  written  instrument  at  certain  time,  or  has  been  demaDdcid, 
&c.,  and  observations  thereon,  643,  644. 

by  executor  on  legacy,  271,  591. 

in  actions  of  tort,  643,  note  (6). 

arrest  for,  when,  id.  note  (c). 

on  judgment  delayed  by  writ  of  error,  id.  note  (6). 

no  taxation  of  interest,  643,  note  (c). 

excess  of,  on  usurious  loan,  recoverable  back  as  money  had  and  reoetTed, 
635. 

form  of  demand  of  interest  under  act,  644,  note  ((/). 

form  of  count,  644. 

in  general  not  allowed  at  common  law,  though  money  payable  at  time  cer- 
tain or  on  contingency,  by  written  agreement,  644. 

not  for  goods,  moneys,  or  account  stated  on  guarantees,  foreign  judgmeBti^ 
attorney's  bill,  or  deed  to  pay  money,  &c.  &c.,  645. 

nor  on  money  deposited  with  lianker  unless  agreed  for,  id. 

auctioneer  not  liaole,  liability  of  vendor  of  land,  308,  311. 

exceptions,  bills  of  exchange  and  notes,  and  when,  &c.,  646. 

on  checks,  id. 

default  of  holder  bars  claim,  646,  647. 

on  award,  judgmcTit,  bond,  &c.,  647. 

agreement  for,  and  when  inferred,  and  of  compound  interest,  647, 648. 

in  India,  Scotland,  &c,  645,  note  (r). 

release  of  principal,  when  release  or  interest,  778. 

INTOXICATION— (See  Drunkenness),  140,  141. 

INTRUDER,  remedy  for  fees  of  office  unjustly  received  by,  640,  641. 
not  for  mere  gratuities,  641. 

INVOICE,  when  sufficient  memorandum  of  contract,  398,  400. 
alteration  of  purchaser's  name,  when  a  new  contract  of  sale,  401. 

I.  O.  U.,  is  good,  need  not  be  stamped,  120,  656,  758. 

effect  of  a  second  memorandum  being  written  within  six  years  under  an  old 

I.  O.  U.,  830. 
primd  facie  evidence  of  account  stated,  649,  656. 
given  for  gaming,  712,  note  (d). 

IRELAND,  judgment  in,  force  of,  3,  note  (/). 

effect  of  residence  of  debtor  in,  under  Statute  of  Limitations,  800,  801. 

IRISH  JUDGMENT,  assignee  of,  may  sue  in  this  country  in  his  own  name,  93. 

JOINT  CREDITORS,  payment  to  one  of  several,  sufficient,  747. 
release  by  one  of,  780. 

JOINT  LANDLORDS,  notice  to  quit  by  one  of,  sufficient,  345. 

JOINT  OBLIGORS,  payment  by  one  of,  no  release  to  action  i^ainst  the 
other,  748. 

JOINT  AND  SEVERAL,  contract  is  impliedly  joint  only,  99. 

JOINT  TENANTS,  notice  to  quit  should  be  addressed  to  all,  346. 

JUDGMENT,  a  debt  of  record  and  force  of,  2,  3. 
fraudulent,  when,  and  efiect  o(  3,  and  note  (g). 
Irish  judgment,  3,  note  (/). 
limitation  of  action  on,  8,  and  note  (g). 
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given  ou  gaining  transactions,  712. 

Uability  to  action  on  English  or  foreign  judgment,  24,  25,  790. 

no  reference  to  master  to  compute  in  action  on  foreign  judgment,  875. 

foreign,  when  void  here,  25,  note  ((),  and  790. 

whether  money  improperly  recovered  at  law  can  be  obtained  back,  &c., 

639,640. 
interest  allowed  on  judgment  delayed  by  writ  of  error,  643,  note  (6). 
set-off  of  judgment  debt,  846,  limitation  of  action,  &c.,  on,  8. 
judgment  recovered — 

a  good  plea  to  be  now  pleaded  specially,  that  in  a  former  action  the 
plaintiff  recovered  a  judgment  for  tame  debt,  although  forms  of 
action  different,  787,  788. 
when  it  wiQ  be  presumed  that  in  former  action  plaintiff  recovere<l 

same  debt,  &c,  788. 
when  not,  no  evidence  being  offered,  788,  789. 
recovery  of  only  nominal  damages  in  first  action,  788,  834. 
coenovit  and  iudgment  for  part  of  note,  787,  note  (x). 
juq^ent  against  one  of  two  joint  debtors,  789,  834. 
verdict  for  defendant  on  same  claim,  789. 
when  plaintiff  non-prossed  in  first  action,  id. 

sentence  or  judgment  of  foreign  court  of  admiralty  or  other  foreign 
court,  effect  here,  789,  790. 

JUSTICE,  contracts  impeding  course  of  justice^  inyalid-»«-(See  Illegal  Contracts), 
674. 

JUSTICES  OF  THE  PEACE,  contracts  by,  liability,  280. 

LAND,  contract  to  purchase— (See  Vendors  and  Purchasers), 
effect  of  judgment  and  specialty  debt  against,  2,  3,  6,  7. 
In  equity,  even  simple  contracts  are  a  cnaige  on,  id. 

LAND  AGENT,  several  employed,  who  entitled  to  commission,  548. 

LANDLORD  AND  TENANT.— (See  Vendors  and  Purchasert,  Leate). 
1.  To  take,  assign,  and  surrender  premises. 

1.  When  an  instrument  is  an  imme(Hate  demise,  or  is  merely  a  contract 

to  demise  in^hiro,  or  grant  a  lease,  313  to  318. 
distress  in  latter  case,  314,  note  (r),  325. 
whether  on  contract  to  demise,   &c.  lessor,  &c.,  must  show 

tide,  309,  note  (r). 
intention  of  parties  how  ascertained,  313,  317. 
no  precise  form  to  be  observed,  314. 
may  be  constituted  by  a  series  of  letters,  id. 
contract  for  a  fiiture  demise,  317. 
implied  promise  to  give  possession  to  lessee,  318. 

2.  Of  the  Statute  of  Frauds  as  to  written  demises, 

enactments: — must  be  in  writing  to  create  tenancy  for  three 

years,  318,  319. 
hxxtii  entry  on  parol  demise,  yearly  tenancy  is  created,  319. 
but  if  no  entry  on  parol  letting,  though  for  less  than  three  years, 

no  action  lies,  320,  321. 
terms  of  tenancy  ascertained  by  referring  to  a  printed  particular, 

320. 
effect  of  statute  of  frauds  on  parol  leases,  321. 

3.  Of  K  XetkSJicy  from  year  to  year. 

general  letting  is  impliedly  a  yearly  letting,  321. 

exception,  if  taking  be  from  party  not  having  legal  title,  333. 

rule  as  to  loddnp,  322,  320,  note  (i),  349. 

and  lands  prc^ucing  crops  at  certain  periods,  321,  note  (/). 
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construction  of  certain  agreements  for  lettings,  321  to  323. 

when  tenancy  presumed  to  b^n,  347,  348,  731,  note  (x). 

implied  yearly  tenancy  by  remainderman,  and  new  rector  re- 
ceiving rent,  323. 

executors  taking  possession  impliedly  take  on  tenns  whidi  tet- 
tator  held,  323,  272. 

their  personal  liability  as  such,  272,  273. 

entry  by  one,  both  not  liable,  272. 

in  case  of  under-tenant  not  presumed,  323. 

by  entry  on  void  parol  lettii^,  319,  324. 

by  lessee  holding  aver,  324,  325. 

by  taking  possession  under  agreement  for  leatc  ;  diatzesB  in  SQch 
case,  325. 

or  unsigned  demise,  328. 

no  new  tenancy  implied  from  increasing  rent^  326. 

taking  possession  tmder  iale,  id, 

under  clause  of  renting  after  notice,  733. 

payment  of  rent,  primd  focie  admits  yearly  tenancyi  when  other- 
wise, 326,  327,  333;  334. 

rule  between  mortgagee  and  tenants,  327,  328. 

notice  to  quit,  when  admits  tenancy,  328,  note  (t),  353,  note  (o). 

if  eviction  from  part,  tenant  may  hold  residue  on  quantum 
328,  329. 

4.  Of  the  Statute  of  Frauds  relative  to  the  assignment  and 

of  terms,  &c.  329. 

the  third  section,  id. 

parol  assignment  of  lease  from  year  to  year,  id. 

parol  surrender,  or  parol  licence  to  <^uit,  or  void  notice  to  qmt^ 
unless  acted  upon  by  both  parties,  void,  329,  330. 

what  amounts  to  such  acting  upon  licence,  &c.,  id. 

landlord  putting  up  bill  to  let  premises,  no  determination  of  te- 
nancy, 329. 

liability  for  apportionment  of  rent  in  these  cases,  330. 

surrender  to  take  place  in  futuro,  id. 

cancellation  of  lease  insufficient,  331. 

taking  new  lease,  or  taking  additional  tenant,  good  surrender,  id. 

5.  Of  the  tenant  being  estopped  from  denying  landlord's  title. 

general  rule  where  tenant  entered  under  landlord,  his  title  cannot 

be  denied,  331  to  335. 
though  premises  fraudulently  conveyed  to  landlord,  331,  332. 
lessee  estopped,  so  is  assignee,  332. 
tenant  cannot  dispute  title  of  landlord's  assignee,  id, 
so  of  reversioner,  id, 
payment  of  rent  not  conclusive,  333. 
misrepresentations  by  landlord,  attornment  to  sequestrator,  or 

party  not  having  title,  333,  334. 
may  snow  expiration  of  title,  id. 
that  landlord  has  mortgaged  premises,  334. 
or  eviction,  or  payment  of  ground  rent,  or  rent  change,  &c,  334, 

335. 
implied  indemnity  against  latter,  335,  note  (A),  500,  501. 
when  money  paid  lies,  if  tenant  called  on  for  ground  rent,  &&, 
594,  595. 
2.  Of  the  tenant's  liability  to  repair. 

covenant  to  repair,  no  excuse,  accidental  fire,  735,  337. 

implied  liability  of  yearly  tenant,  and  to  what  extent;  French  law, 

335,  336,  and  note  (o). 
promise  after  tenancy  commenced  to  do  repairs  law  does  not  require^ 
not  binding,  336. 
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occupation  under  void  leaie  liable  to  repair  according  to  tbe  covenants, 

336. 
so  under  an  expired  lease,  id 
implied  duty  to  cultivate  farm  properly,  337. 
implied  liability  under  custom  of  country,  not  considered  if  express 

agreement — (See  Crops),  26,  337. 
damages  if  ground  landlord  come  on  landlord  for  repairs,  338. 
landlord  not  bound  to  repair,  when,  id. 
when  tenant  may  quit,  if  premises  out  of  repair,  id. 
when  not  liable  for  rent  if  house  out  of  repair,  339. 
covenant  to  pay  5/.  per  acre  for  every  acre  ploughed  up,  &c.,  867. 

3.  Of  taxes  as  between  landlord  and  tenant. 

general  rule  as  to  landlord's  taxes ;  when  tenant  by  agreement  be- 
comes liable,  339,  340. 
deduction  of  landlord's  taxes  from  rent,  842. 
token  tenant  must  deduct  taxes  from  rent,  339,  note  (/). 

4.  Of  notices  to  quit. 

1.  What  notice  and  when  necessary,  on  yearly  tenancy,  on  weekly 

tenancy,  340. 
effect  of  death;  by  infant  mortgagee;  remainderman,  &c.,  340, 

341. 
not  necessary  unless  relation  of  landlord  and  tenant,  though 

occupation  lawful,  and  instances;  but  then  cfemofu/ of  possession 

necessary,  341,  342. 
tenancy  at  will  how  determined,  342. 
demand  to  recover  double  value,  353. 
tenant  disclaiming  title  not  entitied,  342. 
not  where  tenancy  ends  at  certain  time,  343. 

2.  By  whom  given. 

by  person  landlord  at  the  time,  343. 

by  agent,  whether  should  have  authority  at  the  time,  id.,  885. 

by  one  of  two  landlords  joint  tenants,  345. 

by  one  of  two  partners,  id, 

by  new  partner,  346. 

by  one  executor  or  churchwarden,  345. 

by  steward,  receiver,  &c.,  346,  885. 

by  commissioners  of  woods  and  forests,  889. 

3.  To  whom  given. 

on  whom  served,  346. 

4.  When  the  notice  should  expire. 

general  rule,  half  a  year's  notice,  to  expire  at  period  when  tenancy 
began,  347. 

when  tenancy  presumed  to  begin,  347,  348. 

when  time  of  payment  of  rent  in  alternative  election  of  landlord 
binding,  729. 

instances  of  special  takings  for  particular  periods,  and  when  no- 
tice should  expire,  347,  348. 

in  case  of  rent  reserved  quarterly,  entries  at  different  periods,  347. 

or  of  holding  under  agreement  for  lease,  348. 

notice  need  not  name  day  of  quitting,  id, 

at  old  or  new  Michaelmas,  &c.,  349. 

tenant  deceiving  landlord  as  to  time  of  entry,  or  assenting  to  no- 
tice, id, 

notice  in  case  of  lodgings  349,  350. 

evidence  of  time  of  entry,  350. 

5.  Form  and  effect  of  notice  m  other  respects,  and  how  waived. 

verbal  or  written ;  certainty  of,  350. 
as  to  time  of  quitting,  348,  note  (m), 
notice  to  qdtpart,  350. 
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after  expiration  of,  landlord  may  enter,  350,  351. 
waiver  of,  by  taking  rent,  or  socond  notice,  &c.,  352. 
is  a  question  for  the  jury,  id, 
distress  for  rent  when  a  waiver,  id, 

5.  Of ^turev.— (See  furfures). 

6.  Of  away-going  crops,  Ullages^  &c. 

emblements,  what  are  tenant's  right  to,  on  quitting,  366. 

crops,  no  right,  except  by  custom  of  country  or  agreement,  eflfect  of 

these,  366  to  368. 
righTto  away-going  crop  does  not  entitle  tenant  to  poasesaon  of  land, 

367. 
remuneration  for  tillages,  straw,  hay,  manure,  dung,  Jildage,  368  to 

370,  101,  102. 
custom  of  the  country  does  not  apply  if  express  agreement,  369,  25,  99. 

7.  Of  the  common  count  for  use  and  occupation, 

founded  on  11  Geo.  IV.,  if  no  deed,  370. 

does  not  lie  if  no  perfect  demise,  id, 

or  if  no  entry  and  occupation  371. 

effect  of  eviction,  370,  873. 

{f  written  agreement,  it  must  be  produced  stamped,  371. 

lies,  though  no  actual  occupation,  premises  burnt,  &c.,  id, 

entry  by  one  executor  does  not  make  both  liable,  id. 

and  by  party  having  titie,  though  no  attornment,  instances,  mortgagee^ 

&c.,  372,  327. 
payment  of  former  arrears,  evidenced  by  receipt  for  subseqaent  rent, 

749. 
but  not  if  contract  for  tenancy  Tugatived,  372, 373. 
for  stallage,  372,  note  (/). 
declaration,  venue,  373. 
Statute  of  Limitations  as  to,  818. 
damages  recoverable,  872. 

LAND  TAX.— (See  Taxes). 

LEASE.— (See  Landlord  and  Tenant). 

when  named  days  of  payment  of  rent,  &c.,  transposed,  &c,  to  meet  inten- 
tion, 80,  81,  85. 

costs  of  preparing  563,  564. 

surety's  covenant  in,  to  pay  on  demand,  85. 

recitals,  exceptions,  provisoes,  &c.  in,  how  construed,  86,  87,  96. 

as  to  parol  evidence,  to  show  old  style  as  to  time  of  commencement  of  term, 
&c.,  103,  104. 

action  on  demise:  and  as  to  the  stamp  (See  Stamps),  123, 126, 127. 

when  an  instrument  amounts  to  a  lease  in  prasenti,  or  only  to  a  contract  to 
demise  infvturo,  313  to  318. 

party  agreeing  to  grant,  not  impliedly  bound  to  shew  tide,  309,  note  (a). 

LEGACY,  promise  to  pay,  53,  270,  271.     (See  Executors). 

parol  evidence  to  show  it  was  not  meant  in  satisfaction  of  debt,  110. 

no  remedy  for,  at  law  in  general,  270,  271. 

promise  by  executor  to  pay  interest  on,  becomes  a  loan,  271,  591. 

executor  liable  on  admission  of  having  retained  amount  of,  271,  272. 

part  payment  of,  no  admission  of  assets  to  pay  in  full,  271,  note  (a). 

work,  with  a  view  to  obtain  legacy,  542. 

limitation  of  remedy  for,  8,  note  (g). 

LEGACY  DUTY,  executor  should  deduct,  or  personally  liable  for,  3  M.  &  W. 
381. 

LETTERS,  when  together,  may  constitute  an  agreement,  70,  522. 
exemption  as  to  stamping,  131. 
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LEX  LOCI,  given  effect  to  in  contracts,  90  to  95. 
is  a  question  for  jury  on  evidence,  91. 
contracts  construed  according  to  law  of  place  where  made,  id, 
instances  where  given  effect  to,  90  to  95. 

LIBELS,  contract  for  sale  of,  void,  418,  664. 
action  for  price  of  printing,  574,  664. 
implied  indemnity  from  puUisbing  of,  505,  664. 

LICENCE,  easement  over  realty,  deed  necessary,  66,  note  (g). 
words  of  licence,  when  not  an  agreement,  74.  "^ 

when  revocable,  214. 

by  landlord  to  tenant,  to  quit  when  void,  329  to  331. 
licence  to  use  land,  &c.,  whether  within  Statute  of  Frauds,  303, 304. 
covenant  to  dance  at  theatre — promisee  must  first  procure  licence,  739. 
licence  to  retake  goods  sold,  if  price  is  not  paid,  is  persona^  432. 

LIEN,  of  workmen  in  general,  545,  546. 

for  price  of  goods  to  be  made  for  reacfy  money^  375,  376. 

vendor's  lien  for  price  of  goods — (See  Sale  of  Goods,  Stoppage  in  transitu), 

427  to  431,  844. 
carrier's  lien  agamst  vendee  not  to  affect  vendor's  stopping  in  trausita, 

435  to  437. 
guarantee,  if  creditor  would  give  up  lien,  whether  must  be  in  writing, 

511  to  515. 
not  affected  by  Statute  of  Limitations,  806. 
stipulation  for,  how  construed,  97. 

LIFE,  contract  to  serve  for,  669. 

LIMITATIONS,  STATUTE  OF. 

1.  In  general :  the  enactments  of  the  statutes;  and  to  what  they  apply, 

reasons  for  the  limitation ;  to  be  favoured,  805,  note  (^g), 

no  common  law  bar,  only  nresumption  against  old  daim,  806. 

statute  does  not  extinpusk  debt,  only  bars  remetfyi  lien  still  exists; 

demand  may  be  revived,  id, 
arrest  for  debt  barred,  court  will  not  interfere,  id, 
effect  of,  as  to  petitioning  creditor's  dehi,  Jiat,  &c,  id, 
enactments  of  statute  of  James,  as  to  contracts,  806,  807. 
the  late  Statutes  of  Limitations  as  to  real  actions,  &c.,  806,  note  (z). 
to  what  debts,  &c.,  statute  of  James  applies,  807. 
exceptions  in,  as  to  merchant's  accounts,  &c,  807,  808. 
parol  statement,  new  consideration,  808. 
exceptions  in  case  of  judgment  or  outlawry  reversed,  &c.,  id, 
in  case  of  infimts,  married  women,  creditors  beyond  seas,  &c.y  809. 
parties  in  prison,  id. 
by  Law  Amendment  Act,  residence  in  Ireland,  Scotland,  Guernsey, 

&c,  not  deemed  ''beyond  seas,"  id, 
statute  of  Anne,  debtors  abroad,  810. 

creditor  or  debtor  going  abroad  afler  cause  of  action  accrued,  id, 
whe^er  death  suspends  the  statute  by  or  against  representative,  811. 
limitation  in  actions  for  rent  on  leases,  and  on  de^s  and  bonds,  and 

exceptions,  &c.,  id 
in  debt  for  annuities,  or  charges  on  land,  812. 
in  case  of  mortgages,  judgments,  and  liens,  8. 
appropriation  of  payment  where  one  of  two  debts  barred  by,  753. 

2.  From  what  period  the  limitation  rtms. 

only  from  time  action  might  be  brought,  and  cause  of  it  complete,  814. 
subsequent  disability  does  not  affect,  uL 
executor,  litigation  of  probate,  id. 
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instances,  debt,  bills,  &c.,  payable  injutwrot  &c.,  814  to  816. 

attorney's  bill  detennination  of  suit,  815. 

co-surety  for  contribution,  id. 

promises  of  indemnity,  id, 

m  actions  for  breaches  of  contracts,  or  against  attomejn  for  n^^ence, 

and  factors  for  not  accounting,  &c.,  816,  817. 
in  action  for  use  and  occupation,  818. 

in  case  of  undiscovered /rau</,  &c.,  ieL,  note  (n). 
3.  Of  the  revival  of  the  debt  by  a  new  promise,  Sec,  within  six  years. 

1.  In  general. 

Lord  Tenterden's  act,  as  to  written  admission  or  part  payment; 

does  not  alter  character  of  acknowledgment,  819  to  821. 
effect  of  admission  by  one  of  several  contractors,  under  the  act, 

820. 
indorsements  of  payments;  statute  applies  to  set  off,  id, 
memorandum  need  not  be  stamped,  agreement,  promisMfy  note, 

123,  132,820,821. 

2.  Of  the  form  and  nature  of  die  new  admission  or  promise. 

principle  now  settled ;  new  admission  must  amount  to  a  promise 

to  pay,  or  not  repel  inference  of  promise ;  conditional  _ 

admission,  but  refusal  to  pay,  &c. ;   late  important 

821  to  827. 
promise  to  pay  when  able,  821. 
what  not  a  conditional  promise,  id. 
instances  of  insufficient  acknowledgments,  822,  note  (  v). 
and  of  admissions  held  sufficient,  but  supposed  not  to  be  now  lav, 

824,  note  (^). 
admission  "  without  prejudice,"  or  ^  subject  to  8et-o£"  or  with  an 

assertion  that  debt  bfured,  &c.,  828. 
acknowledgment  must  refer  to  the  identical  debt ;  as  to  the  eSeti 

of  general  admission  and  only  one  debt  appearing,  or  of  a 

balance  being  due,  id, 
sufficiency  of,  for  jury's  consideration,  id, 
the  paper  need  not  state  amount  of  debt,  829. 
effect  of  second  I.  O.  U.  on  same  paper,  830. 
of  indorsement  on  promissory  note,  id, 
date  of  promise  supplied  by  parol,  id, 
part  payment  even  of  interest,  and  by  one  debtor,  obviates  statnto 

in  toto,  831,  832. 
bill  of  exchange  for  part,  648,  649. 
delivery  of  goods  in  reduction  of  debt,  832. 
allowance  of  part  on  account,  id. 
defendant  must  charge  himself  by  the  written  instrument ;  s^na- 

ture  to  be  <'  by  the  party  chargeable  thereby,'*  id, 
effect  of  loss  of  written  admission,  id, 
admission  after  action  brought,  id. 
in  case  of  special  contract  broken,  833. 

3.  Bv  tohom  the  acknowledgment  must  be  made ;  by  party  "  charge- 
able thereby,"  not  by  agent,  833,  21 1,  note  (g). 

admission  by  one  of  several  debtors,  833,  834. 
by  one,  of  his  proportion  of  debt,  834. 

by  vestry  on  note  given  by  chiurchwardens  on  parish  account,  id. 
nart  payment  by  one  of  several  debtors,  affects  others,  834,  835. 
by  stranger  without  debtor's  consent,  id. 

but  not  their  representotivcs,  &c.,  if  made  after  death,  bankruptcj, 
&c.,  of  one,  835. 

4.  To  whom  the  acknowledgment  may  be  made. 

must  be  made  to  the  creditor  himself,  or  his  agent,  836,  837. 


INDEX.  939 

LIMITATIONS,  STATUTE  OF^continued. 

payment  of  interest  to  administrator,  though  note  not  bonum  no- 

tabilium,  837. 
to  cestui  que  trust  on  money  lent  by  trustees,  ieL 

4.  Of  issuing  and  continuing  a  writ  to  save  the  statute. 

enactment  of  Uniformity  of  Process  Act,  837,  838. 

writ  is  the  commencement  of  the  suit  in  all  courts,  837,  note  (m). 

issue  and  record  now  show  when  action  brought,  so  that  writ  need  not 

be  produced,  838. 
action  in  inferior  court,  removed  to  King's  Bench,  statute  pleaded,  id, 

5.  Of  the  pleadings  in  these  cases. 

in  general  sufficient  to  dechu'e  on  original  debt,  aUter  when  promise 

is  conditumalf  &c.,  to  bar  the  statute,  838,  839. 
how  to  declare  in  case  of  executors,  assignee,  husband  and  wife,  if 

new  promise,  &c.  839. 
form,  &C.,  of  plea,  replication,  &c.,  840,  841. 
should  reply  Statute  of  Limitations  to  plea  of  set-off,  when,  841. 

LIQUIDATED  DAMAGES.— (See  DamageSy  Fenalty), 

general  rule,  what  so  considered  in  agreement,  reserving  a  sum  on  breach 
of  agreement,  and  not  a  penalty :  the  sum  viewed  as  a  penalty  if  re- 
served on  any  breach  of  agreement  containing  minute  and  trifling 
clauses  and  important  stipulations,  &c.  Instances,  theatrical  engage- 
ments, &c.,  863  to  868. 

sum  to  be  paid  as  liquidated  damages,  on  doing  a  certain  specified  act,  as 
marrying  another  person,  plou^ng  up  arable  land,  not  doing  work, 
&c.,  866,  867. 

effect  of  word  "  penalty"  in  these  cases,  868. 

jury  must  give  full  amount,  id. 

taking  less  than  liquidated  damages,  recovering  remainder,  747. 

set-off  of,  844. 

LIQUORS,  SPIRITUOUS,  sale  of,  when  iUegal,  425. 

LITIGATION,  prevention  or  settlement  of,  a  good  consideration,  44  to  46. 

LIVERY  STABLE  KEEPER,  lien  of,  546. 
liability  of,  on  servant's  warranty,  217. 

LIVINGS,  charges  on  benefices,  illegal,  725,  726. 

LOAN  OF  GOODS.— (See  Money  Lent). 

in  case  of  bailment ~ (See  Bailees),  474,  475. 

LOAN  OF  STOCK,  when  usurious,  705,  706. 

LOAN  ON  A  RI8K,  when  not  usurious,  704. 

LODGINGS,  parol  agreement  to  take,  not  perfected  by  entry,  void,  320,  321. 
general  taking  of,  how  construed,  321 . 
notice  to  quit  them,  349,  350. 
liability  of  infant  for,  144. 

LONDON,  sworn  and  other  city  brokers,  547  to  549,  and  notes ;  697. 
shop  in,  market  overt,  385,  889. 

LOSS.--(See  Accident). 

of  bills  of  exchange,  (See  Bills  of  Exchange),  770. 

of  contract,  785. 

of  agreement,  effect  as  to  stamp,  128. 

LOST  BILL,  promise  to  pay,  when  not  sufficient,  53. 

LOTTERY,  sale  by,  426,  note  (u). 

LUNACY,  no  dissolution  of  partnership  when,  259,  note  (t). 


940  INDEX. 

LUNATIC— (See  Non  Compos),  136  to  140. 

MACKEREL,  sale  of,  on  Sunday  allowed,  724,  note  (r). 

MAINTENANCE  OF  SUITS,  an  illegal  contract,  676,  677. 

MALA  FIDES,  proof  of,  requisite  to  defeat  claim  of  bolder  of  bill,  256. 

MANDAMUS,  will  not  issue  to  Lords  of  Treasury  to  pay  arrears  oi  pay,  &^c. 
280,  note  (6). 

MANUFACTURE.— (See  Sale  of  Goods), 

goods  in  course  of,  wben  property  in,  passes  to  vendee,  379  to  383,  393. 

MANURE,  rigbt  of  tenant  to,  369. 

MARK,  Bignatare  to  agreement,  &c.  by,  soffident,  72. 

MARKET,  assumpsit  for  stallage  without  sihowing  contract,  372,  note  (f). 

MARKET  OVERT,  what  is  sale  in,  &c.,  385,  386,  889. 
sale  in,  is  within  Statute  of  Frauds,  388. 

MARRIAGE.— (Se  Htaband  and  Wife,  Separation,  Deed), 
promites  if  marriage"^ 

no  action  by  executor  of  promisee  for  breach  of  promise,  98. 

must  in  eenend  be  mutual  obligation,  exception,  536,  537. 

nature  of  promise,  and  evidence  thereof  id, 

need  not  be  in  writing,  or  stamped,  537. 

covenant  by  C.  that  A.  shall  marry  B.,  not  exeosed  by  A. 'a  refusal, 

740. 
when  to  be  performed;  effect  of  general  promise,  537, 538. 
reguest  to  marry,  breach,  &c.,  538,  note  (k), 
defences,  pre-en^agement,  bad  character,  gross  manners,  &c.;  wilful 

nusrepresentation  of  property,  &c.,  538  to  540. 
no  action  by  executor,  after  death  of  promisee,  541. 
promise  *^  to  manr  A.  or  pav  1000/.  damages,"  866,  867. 
promise  in  consideration  of  discharging  party  from  promise,  bill  in 

equity  to  discover  promise,  536,  note  (x). 
excessive  damages  in  action  for  not  marrying,  875,  note  (e). 
marriage  settlement,  when  fraudulent  against  creditors,  410,  note  (n). 
promises  in  consideration  of  marriage,  to  be  in  writing,  &c,  537. 
release  hy  feme  creditor  marrying  her  debtor,  783. 
contracts  in  restraint  of  marriage,  671,  672. 

MARRIAGE  BROCAGE,  illegal,  672. 

MARRY,  PROMISE  TO— (See  Marriage),  536. 

MASTER  AND  SERVANT.— (See  Principal  and  Agent). 

master  not  liable  for  medicines  for  servant,  216,  note  (g),  581. 

when  otherwise,  581. 

nor  for  his  wilful  tort,  215,  note  (/). 

liability  of  domestic  servant  for  loss  of  goods,  476. 

implied  promises  by  master  and  servant  on  hiring,  575,  and  notes. 

slave's  right  to  wages,  576. 

wages  of  servants  in  certain  trades  to  be  paid  in  money,  575,  note  (e). 

contract  to  hire  servant,  whether  to  be  in  writing,  form  thereof  576. 

general  hiring  of  domestic  servant,  and  of  clerk,  &c.;  effisct  of,  576  to  579. 

turning  away  domestic  servant  without  warning,  what  wages  are  payiUile, 

576,  580. 
hiring  for  Ufe,  579. 
of  servant's  misconduct,  what  warrants  dischai^  without  warning,  and 

without  paying  current  wages,  579,  580,  and  notes, 
set-off  against  wages^  841. 
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MASTER  AND  SERVANT— roAttmied. 

when  wages  presumed  to  be  paid,  581,  749. 
trover  for  livery,  580,  note  (o). 
infent  servant,  deduction  against,  581. 
promise  by  master  of  ship  to  pay  extra  wages,  52. 

MEANING  OF  WORDS,  81,  82. 

MEDICAL  MEN. — (See  Tkyticiant,  Surgeotu,  Apothecaries,  Chemists,  and 
Druggists). 

implied  duty  of,  553,  554. 

MEMBER  OF  JOINT  STOCK  COMPANY,  no  authority  to  accept  bills 
in  name  of  director,  213. 

MEMBERS  OF  CLUBS,  committee  pledging  credit  of,  212,  215. 
are  not  partners,  245. 

MERCANTILE  CONTRACTS,  construction  of,  83,  84. 
parol  evidence  to  explain,  83, 100,  403. 
when  a  question  for  the  jury,  83. 
instances,  83,  84. 

MERCHANTS*  ACCOUNTS,  operation  of  Statute  of  Limitations  as  to— (See 
Limitations,  Statute  vf),  807,  808. 

MERGER,  by  taking  specialty,  for  simple  contract  debt,  783. 
by  judgment,  787. 
by  other  means,  783,  784. 

MESSENGER  UNDER  COMMISSION  OF  BANKRUPT,  his  remedy  for 
his  bin,  573,  574. 

MISDEMEANOR,  compounding  it,  contract  bad,  674,  675. 

MISREPRESENTATION.— (See  JFrawrf). 
of  auctioneer,  108,  note  (n). 

proviso  as  to,  in  conditions  of  sale,  and  effect  of,  295  to  299. 
proving  it  by  parol,  108, 113. 
of  a  grodwiU  of  business,  685. 

MISTAKE,  in  describing  premises  sold  by  auction,  295,  296. 

in  written  agreement,  but  no  ambiguity,  not  to  be  explained  by  parol,  99. 
money  paid  under  mistake  of  focts  or  law,  when  recoverable — (dee  Mon^ 

had  and  recaved),  627  to  633. 
mistake  in  items  of  account  stated,  655. 
agent  mistakenly  giving  credit  as  for  money  received,  605. 
bankers  mistakenly  pa3nng  foiged  bill  or  check,  597,  631,  632. 

MONEY  HAD  AND  RECEIVED. 

1.  In  general:  for  what  the  common  count  for  money  had  and  received 

lies ;  and  of  its  form  and  nature, 
general  equitable  nature  of  the  count,  and  form  of  it,  601,  602. 
does  not  fie  to  recover  deposit  on  purchase  of  an  estate,  when,  602. 
if  money  in  dispute  has  been  deposited  with  stakeholder,  to  abide 

event,  &c.  latter  only  can  be  sued,  603. 
assignee  of  a  licence  of  mortgaged  premises  cannot  sue  if  fresh  ficence 

obtained,  id, 
lies  only  in  general  where  money  has  been  received;  exceptions  if 

stock  or  provincial  notes,  checks,  &c.  received  as  money,  603,  604. 
against  infant  wrongfully  embezzling  money,  151. 
must  show  specific  title  to  particular  sum ;  judgment  creditor  having 

elegit,  suing  receiver,  where  former  incumbrances,  604. 
in  eeneral  defendant  must  originally  have  received  the  money  fat 

£laintiff 's  use,  and  exceptions,  id, 
ility  may  exist  though  no  money  received  by  defendant,  605,  606. 
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bankers,  or  annuity  agents,  &c.  ginng  credit  for  money  receiTed,  irhen 

estopped  from  denying  receipt  thereof  605,  606. 
when  actual  privity  of  contract  between  plaintiff  and  defendant  not 

necessary,  606,  607. 
wife  making  deposit  at  bankers  in  son's  name,  buaband  may  aoe,  607. 
waiving  tort  and  suing  for  proceeds  of  goods  taken,  extortion,  &c.  607, 

608,  634,  if^, 
case  of  stakeholder  receiving  check  deposited,  607. 
distinct  torts,  suing  for  one  no  waiver,  607,  610. 
receiving  rents  of  estate,  607,  608,  635,  636. 
where  all  privity  negatived,  this  count  does  not  lie^  608. 
instances :  attorneys^  clerks  receiving  for  employer  money  of  plaintiff; 

and  in  ease  of  part- owners  of  ship,  and  managing  owner,  608,  609. 
when  court  will  not  allow  this  remedy,  though  parties  consent  to  tzy 

right  in  it,  603,  note  (k). 

2.  Who  may  in  general  mtdntain  fliis  action. 

in  general  must  show  plaintiff's  right  to  the  money  originally,  609. 
but  if  he  show  possession  of  goods  taken  and  sold  prima  facie^  this 

is  sufficient,  id. 
suing  for  trespass,  when  no  waiver,  607,  610. 
cestui  que  trust  of  bill,  when  may  sue  trustees  for  money  leeeiTed  in 

damages,  on  account  thereof,  610. 
nominal  plaintiff,  when  he  cannot  recover  against  attorney  amount  of 

verdict  received,  id, 
several  part-owners  of  ship,  all  must  join  in  action,  id, 

3.  Against  whom  it  lies  in  general. 

not  in  general  against  mere  hearer  of  money,  or  mere  attorney  or 
agent,  collector,  churchwarden,  arbitrator,  &c.  recdving  9B  sbdi, 
&c.  610,  611. 

when  agent  liable,  611,  612. 

attorney  recovering  money  for  third  person  without  authority,  611. 

trustee,  when  liable,  610,  282,  283. 

trustee  of  savings  bank,  282, 283,  610,  note  (a). 

executor,  275. 

official  assignee  of  bankrupt,  &c.  263,  and  note  {y ). 

auctioneer,  308,  623. 

stakeholders,  621. 

government  agents,  278  to  280,  612,  613. 

not  against  receiver-general  of  excise,  for  money  received  by  him,  to 
be  paid  over  pursuant  to  statute,  612,  613. 

when  owner  of  goods  may  follow  them,  &c.  384,  385,  611,  note  (6). 

partners,  613. 

4.  When  it  lies  to  recover  a  debt  transferred  by  a  creditor's  order  on  bb 

debtor  to  pay  the  plaintiff, 
in  general  this  transfer  allowed,  and  if  debt  of  third  person  thereby 

extinguished^  &e.  action  lies  against  substitnted  debtor,  613  to  615. 
in  case  of  bankruptcy  and  prior  equitable  assignment  of  debt,  614, 615. 
form  and  remedy  in  these  cases,  615. 
against  party  giving  order  for  pa3mient  of  money,  616. 
wnen  oider  or  authority  to  pay  debtor  may  be  revoked,  uf. 

5.  Or  money  which  a  principal  orders  his  agent  to  pay  plaintiff, 

direction  to  banker  or  agent,  revocable  until  latter  has  pledeed  him- 
self to  third  party  to  obey  the  order,  and  then  it  must  be  obeyed  by 
banker,  &c.  616. 

when  order  not  revocable,  616,  617- 

order  not  to  pay  money  till  certain  event  happens,  618,  619. 

order  on  ship  agent  to  pay  proceeds,  as  to  deductions,  &c  619. 

regimental  agent  appointed  by  coionel,  liaUe  to  latter,  &c.  id. 
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6.  Between  principal  and  agent, 

liability  of  latter,  subject  to  deduction  of  commiasion  and  expenses,  619. 

request  to  account  necessary,  619. 

wben  receipt  of  proceeds  presumed,  603,  619. 

wbere  agent  loses  money  of  principal,  619. 

wben  agent  cannot  dispute  principal's  title,  &c.  620,  621. 

7.  Agtanfi  stakeholders, 

H  transaction  legal,  only  liable  to  party  really  entitled,  621. 

if  not,  party  depositing,  tbough  he  lost  wager,  &c.  may,  before  money 
paid  over  without  notice,  sue  stakeholder,  621,  622,  and  note  (g). 

when  must  not  pay  until  time  arrives  when  right  is  to  be  tried,  621. 

whether  court  will  try  action  against  stakeholder,  if  wager  illegal — 
(See  Wages)t  622,  note  (g), 

stakeholder  liable  to  winner  without  notice  of  determinatiaQ  of  event, 
622. 

receiving  amount  of  check  deposited  with  him,  not  liable  before  hap- 
pening of  event,  id, 

8.  To  recover  money  paid  on  a  failure  of  consideration* 

lies  to  recover  money  paid  on  contract,  if  consideration  wholly  fails, 
and  contract  rescinded  and  not  open,  otherwise  not,  622  to  624,  742. 

in  case  of  sale  of  MOods,  breach  of  warranty,  &c.  444,  458,  461,  466. 

to  recover  price  of  goods  not  delivered,  &c.  623. 

deposit  on  sale  of  lands,  307  to  313. 

deposit  on  chanee  of  tenancy,  landlord  refusing  consent,  624. 

on  purchase  of  foreign  bonds,  void  for  want  of  stamp,  624,  630. 

if  neither  partr  ready  to  complete  a  contract  by  time  stipulated,  623. 

not  maintainable  if  partial  benefit  received  from  possession,  though 
defendant  had  no  title  to  let  house,  or  sell  patent,  ttc.  623,  624,  743. 

when  infant  may  recover  back  premium  or  aeposit,  149,  154,  625. 

to  recover  money  paid  on  rescinded  contract,  625. 

to  recover  back  purchase-money  of  annuity  set  aside,  when  and  when 
not,  625,  626. 

to  recover  subscriptions  on  projected  tontine  or  company,  626. 

or  money  paid  to  parbh  for  maintenance  of  bastard,  or  stake  at  horse- 
race, 627. 

to  recover  money  which  was  paid  to  defendant,  where  he  is  afterwards 
paid  from  another  source,  627. 

9.  Or  money  paid  by  mistake, 

distinction-— when  paid  by  mistake  or  forgetfiilness  of  facts  recoveTable ; 

tUiter  if  mistake  of  law,  627  to  633. 
instances  :  underwriter  settling  loss  where  material  concealment,  628. 
captain  of  king's  ship  receiving  freight  not  claimable,  id. 
tenant  voluntimly  paving  land-tax,  &c.  629. 

pa3ring  debt  for  whicii  aoill  given  in  ignorance  of  facta,  laches,  &c.  id, 
putative  father  paying  parish  in  ignorance  that  they  had  not  supported 

child,  630. 
money  advanced  on  discount  of  forged  bill  recoverable,  id. 
on  bonds,  void  for  want  of  stamp,  630,  624. 
when  bankers  mistakenly  paying  foiged  bUl  may  recover  money  from 

holder,  &c.  630,  631. 
when  acceptor  cannot,  631. 

bankers  paying  forged  or  altered  check  of  customer,  id, 
sheriff  paying  over  levy  money,  and  execution  itfterwards  defeated, 

when  may  recover  it  back,  632. 
when  agent  may  recover  money  he  has  paid  by  mistake,  id.  and  n.  (/c). 
voluntary  payment  of  debt  barred  by  Statute  of  Limitations,  infancy, 

bankruptcy,  insolvency,  &c.  633. 
or  of  claim  unjustly  made,  id. 
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10.  To  recover  money  obtained  hy  fraud. 
thii  count  then  lies,  633. 

proceeds  of  goods  obtained  by  fraudulent  purchase,  460,  461,  466, 

634. 
from  attorney  fraudulently,  or  without  authority,  suing  in   party's 

name,  &c,  634. 
money  voluntarily  paid  after  discovering  fraud,  id, 

11.  Or  money  obtained  oy  oppression  or  extortion, 
^neral  rule — recoverable,  634. 

instances — excess  of  interest  on  loan ;  on  money  paid  to  compronoae 
qui  tam  action,  or  by  bankrupt  or  insolvent  to  get  reHered,  &c. ;  or 
by  publican  to  get  licence ;  or  excess  of  tolls ;  or  excessive  charges 
on  distress,  &c,  635. 

payment  to  redeem  goods  improperly  seized  ot  distrained,  635,  636. 

payment  under  protest  to  recover  possession  of  deeds,  &&,  636. 

if  paid  under  binding  agreement,  uf. 

mere  threat  of  action  not  compulsion,  &c.,  633,  637,  639. 

12.  Or  upon  an  illegal  contract. 

distinction,  if  such  contract  executed^  no  action  for  money  had  and  re- 
ceived lies  against  party  thereto;  aliter  of  executory ;  premiom  or 
deposit  on  illegal  insurance,  or  wager,  &c,  637,  and  note  (s). 

but  itakeholder  liable  until  he  has  paid  over  without  notice,  637,  621. 

election  to  rescind  illegal  insurance,  when  to  be  exercised,  637,  638. 

against  parish  officers  to  recover  a  sum  paid  on  charge  of  afBHatun, 
638. 

13.  Or  money  unjuttfy  recovered  at  law. 

money  paid  into  court,  or  under  process,  or  judgment  at  law,  or  mas- 
ter's allocatur,  &c,  not  recoverable,  639, 640. 

lies  to  recover  money  naid  under  a  void  authority,  639. 

not  for  money  paid  under  a  distress  for  poor  rate  subsequently  quashed, 
id, 

not  for  money  paid  or  sought  to  be  recovered  by  action,  and  thoiigfa 
demand  unjust,  id, 

otherwise,  if  proceedings  fraudulently  directed  against  him,  640. 

or  money  paid  under  protest,  to  avoid  arrest  on  debt  barred  by  bank- 
ruptcy, id, 

for  money  paid  attorney  suing  without  authority,  id. 

under  compromise,  &c.  639,  note  (A). 

14.  OrJee$  of  office,  &c ,  unjustly  received  by  an  intruder. 

in  general  action  lies;  but  not  for  gratuities  received,  640,  641. 

15.  Against  theriffi,  &c. 

For  money  received  under  fi.  fa.,  &c.,  641,  642. 

whether  sheriff  liable  to  assignees  of  bankrupt,  &c.,  for  proceeds  of 

goods  sold  under  execution,  after  act  of  bannupt^,  but  without  n<H 

tice  thereof,  642,  and  note(;r). 
when  sheriff  may  recover  back  proceeds  of  execution  (set  aside,  &c.) 

from  party  he  has  paid,  &c.,  632. 
sheriBTs  liability  to  party  whose  goods  he  seises  under  exeoutioo 

against  third  person,  proof,  &c.,  ^2,  643. 

MON£Y  LENT,  conunon  count  for,  does  not  lie  for  stock,  588. 

or  if  money  not  ]ent  to  defendant,  and  he  guaranteed — (See  Guaraaiees),  id* 

aliter  if  lent  onlv  to  him,  though  delivered  to  another,  588, 589. 

when  for  part  advances  under  special  building  contra^  589. 

on  deposit  of  goods,  or  mortgage,  id, 

on  deposit  witn  banker,  591,  note  (^). 

to  in&nt,  151. 

by  parent  to  child,  589,  590. 
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MONEY  LEliT— continued. 

on  illegal  transactions,  590,  600,  601. 

to  game  with  not  recoverable,  590. 

by  one  nominally^  though  really  on  account  of  another,  id, 

by  one  of  several  partners,  590,  591. 

by  assignees  of  bankrupts,  executors,  264,  275,  591. 

legatee  against  executor  for  legacy,  591. 

bul  of  exchange,  check,  &c ,  when  evidence  of  a  loan,  id. 

set-off  against,  though  money  to  be  returned  instanter,  845. 

MONEY  PAID  FOR  DEFENDANT'S  USE,  form  and  effect  of  count  for, 
591,  592. 

does  not  lie  if  specialty  security,  598. 

monejf  must  have  been  paid  to  sustain  the  common  count ;  sale  under  dis- 
tress, or  giving  secunty  for  defendant's  debt,  592. 

express  or  implied  request  by  defendant  to  pay  for  him,  necessary,  592. 

money  paid  by  surety  on  honorary  but  voia  guarantee,  592. 

by  stock  broker  paying  differences,  and  instances,  592,  593. 

must  have  been  paid  on  debt  for  which  defendant  originally  liable,  593. 

tenant  agreeing  to  pay  taxes  owing  bv  landlord,  id. 

by  bankers  on  lost  cheque  drawn  by  defendant,  594. 

by  lessor  against  lessee  for  expences  of  lease  paid  to  lessor's  attorney,  id, 

paid  on  daim  not  enforceable  against  defendant,  id. 

compuUory  payments  for  defendant,  request  by  him  implied,  594  to  597. 

by  tenant  of  ground  rent,  or  landlord's  taxes ;  lessee  paying  rent  for  assign 
nee,  594,  595,  501. 

or  trustee  or  executor  paying  legacy  duty,  595. 

or  sheriff,  or  gaoler  fixed  for  escape,  paying  debt,  id. 

or  indorsee  payine  part  of  bill  for  acceptor,  596. 

or  stranger  providingyitn^'a/,  id. 

or  carrier,  or  wharfinger  mistakenly  delivering  goods  to  defendant,  596, 597. 

by  one  of  two  agents  who  was  cheated,  against  co-agent,  597. 

by  banker's  paymg  check  wroneiuUy  alteired,  id. 

by  surety  against  principal  for  debt  and  expenses  paid,  597,  598,  506. 

between  sureties  for  con/n6f<^i(m-— general  rules,  &c.,  598. 

contribution  between  joint  contractors^  or  judgment  debtors,  &c,  598,  599, 
and  note  (m). 

between  partners,  599,  237. 

between  wrongdoers,  599, 600. 

of  money  paid  for  debt  to  satisfy  demand  on  Ukgal  transaction  with  third 
person,  600,  601. 

or  between  plsintiffand  defendant,  601. 

in  eeneral  necessary  that  the  money  should  have  been  at  the  time  a  debt 
due  from  defendant  to  the  third  person,  600,  601. 

MONEY  LOST  AT  PLAY,  712,  &c.— (See  Gammg). 

MONOPOLY,  contract  creating— (See  Sale  of  Goods),  669. 

MORAL  OBLIGATION.-(See  Consideration). 
meaning  of  the  term,  50,  28. 
when  a  sufficient  consideration,  47  to  50. 
not  for  an  implied  promise,  47,  48. 
in  case  of  seduction,  &c.,  49,  662,  663. 
express  promise  founded  on  moral  obligation,  id. 
to  pay  debt  barred  by  Statute  of  Limitations,  47. 
by  Dankruptcy,  id. 

hy  insolvent  debtor  not  binding,  id.  and  note  {m). 
by  party  to  bill  discharged  by  laches,  48. 
by  mfiuit  on  coming  ot  age,  id. 
on  usurious  contract  to  pay  money,  id. 
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PARISH  OFFICERS— con/inacrf. 

money  lent  to  one — one  employing  nirveyor,  &c.,  287,  288. 

suit  bv  successors  against  predecessors,  288. 

churcliwardens'  expenses  repairing  church,  288,  289% 

select  vestry,  &c.,  290. 

surveyor  of  road — action,  289. 

parish  officers  cannot  personally  supply  workhouse,  289,  29(X 

as  to  their  purchasing  premises,  293. 

as  to  their  title  to  parish  land,  290,  291. 

when  money  had  and  received  does  not  lie  against,  611. 

PAROL  EVIDENCE— (See  Evidence),  99  to  113. 

PAROL  RELEASE.— (See  Release), 

PAROL  STATEMENT,  Statute  of  Limitations,  when  affected  by,  808. 

PARTIAL  FAILURE  OF  CONSIDERATION,  when  a  defence,  743, 458, 
622,  773. 

PART  OWNERS  OF  SHIP  suing  agent  for  price  of  ship  told,  all  mut 
join,  610. 
are  not  necessarily  partners,  234. 

PART  PAYMENT  on  sale  of  goods  to  satisfy  statute,  396,  397. 
of  legacy  no  admission  of  assets  to  pay  in  full,  271,  note  (ti). 

PARTICULAR  PERSONS,  contracts  with  incompetent  persons,  134  to  209. 
with  competent  persons,  209  to  291. 

PARTICULAR  PURPOSE,  goods  supplied  for,  implied  warranty,  450,  45L 

PARTICULARS  AND  PLANS  should  be  carefuUy  framed,  295. 
proviso  for  errors  in,  295,  &c 

PARTIES  TO  CONTRACTS.— (See  AruifytU  of  Chap.  11.) 

PARTNERS  AND  PARTNERSHIP. 
1.  Of  the  formation  of  a  partnership. 

1.  As  between  the  parties  themselves. 

a  contract  to  receive  a  partner  is  a  good  c<maideration  for  a  pro- 
mise, 47. 
force  of  promise  that  the  defendant's  co-partners  shoiild  reoeire 

plaintiff  as  a  partner,  60. 
partnership,  how  created,  231. 

agreement  to  form  partnership,  when  void  for  uncertainty,  232L 
presumptively  begins  from  execution  of  agreement,  731,  885. 
when  equity  will  enforce,  232. 

partnershin  formed  by  deed,  or  writing,  or  parol,  231,  232. 
when  parol  contract  void  under  Statute  of  Frauds,  id.  386,  note  (r), 

and  232,  note  (n). 
to  carry  on  illegal  transactions,  no  efiect  given  to,  231,  232. 
agreement  to  share  profits  and  losses'— inequality  of  shares^  &&, 

232, 233. 
but  agreement  to  pay  remuneration  by  share,  &c.,  when  no  put- 

nership,  233,  234. 
coach  proprietors,  mail  contractors,  railway  and  other  companies, 

mines,  &c.,  234,  235. 
subscribing  to  intended  company,  234, 244, 885. 
tenancy  if  one  hold  house  of  firm,  341. 

rule  that  partner  cannot  sue  co-partner  at  law,  236, 237, 503, 599. 
exceptions  to-— express  covenant — or  account  stated,  evenwi^oat 

express  vromise  to  pay  balance,  237,  238,  653,  885,  886. 
partial  setuement  of  accounts,  239. 
plaintiff  also  a  member  of  defendant's  firm,  cannot  lae,  339,  240. 
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PARTNERS  AND  PARTNERSHIP— cow/ wu^d. 

written  contract  with  A.  may  show  by  parol  it  was  with  him  and 

B.,  106. 
2.  What  constitutes  a  partnership  as  to  third  persons, 
sharing  profits,  &^c.,  240,  241. 
dormant  partner,  242. 

not  liable  where  express  contract  entered  into,  id, 
set-off  against  ostensible  partner  who  joins  dormant  partner  in 

action,  849. 
retiring  partner,  242,  262,  note  (q). 
nominal  partner,  243. 
admission  of  partnership  afler  contract,  when  not  conclusive  as  to 

his  liability,  id 
subscriberSf  &c.  to  companies^  244  to  246,  234,  885. 
in  the  case  of  club-houses,  245,  212. 
parties  dining  at  tavern,  officers  of  regimental  mess,  246. 
when  community  of  interest,  and  yet  no  liability  as  partners, 

246,247. 
subsequent  or  distinct  share  in  adventure,  coach  proprietors,  mail 

contractors,  &c.  247  to  249. 
broker,  &c.,  receiving  share  as  remuneration,  248. 
sharing  gross  earnings — working  lighter,  &c.,  249. 

2.  What  contracts  by  one  hind  theiirm,  249. 

general  rule,  all  bound  if  within  scope  of  dealings,  though  fraud  of 

one  partner  or  excess  of  authority,  249,  250. 
dormant  partners,  250,  256. 

releasing  debts,  bringing  actions  in  name  of  firm,  250, 
in  case  of  bill  of  exchange,  id, 
other  instances,  250,  251. 
notice  to  quit  by  one,  345. 
payment  to  one,  744  to  747. 
efliect  of  fraud  by  one  on  buying,  251, 
of  foigery  by  one  partner  in  banking  firm,  251,  252. 
guarantee ;  submission  to  reference ;  by  one,  252,  253. 
deed  executed  by  one,  253. 
release  by  one,  250,  780. 

subsequent  recognition  or  assent  by  whole  firm,  253,  254. 
instances  where  other  partners  not  bound,  there  being  collusion  by 

the  dealing  partner  and  the  creditor,  254  to  257. 
liability  of  latter  for  colluding,  254,  note  (jr). 

firm  not  liable  if  latter  expressly  warned  that  firm  not  Uable,  257, 258. 
loan  to,  or  discount  for  one  partner,  when  firm  liable,  256  to  258. 
effect  o? personal  contract  with  firm ;  not  transferrable,  258,  259. 

3.  Of  the  dissolution  of  a  partnership,  and  of  contracts  tubtequentfy  made. 

dissolved  by  three  means,  259. 

lunacy,  when,  id.  note  (6). 

notice  of  dissolution,  259  to  262. 

destroys  power  of  one  to  bind  the  others,  261 . 

except  as  to  transactions  during  partnership,  261,  262. 

prosecution  of  suits  by  continuing  partner,  id, 

mdorsing  bills,  authority  implied,  262. 

retiring  partner — substituting  liability — separate  security,  262,  263. 

money  received  by  one  after  dissolution,  613. 

payment  after,  746. 

PASSENGERS,  liability  of  carriers  for  injuries  to,  486,  487. 
captain  may  exclude  fW)m  cabin,  &c.  for  misconduct,  736. 

PAST  CONSIDERATION  good,  if  prior  request  of  promiser,  61,  62,  879. 
PASTIME.— (See  Gaming). 


950  INDEX. 

PAWNBROKERS,  pledge  by  agent,  222,  223. 
liability  of,  by  statute,  as  bailees,  474,  475. 
secret  partnersbip  as,  void,  696. 

PAWNEE-  (See  BaUees),  474, 475,  222,  223. 

PAYMASTER,  Tvben  not  concluded  by  account  with  military  officer,  655, 
note  (/). 

PAYMENT  of  a  debt  must  now  be  pleaded  specially,  744,  note  (m). 
after  writ  without  costs,  id, 

payment  in  part  by  one  debtor,  effect  under  Statute  of  Limitations,  835. 
plea  of  payment  of  part,  and  tender  as  to  residue,  803. 

1.  Payment,  to  wham  made. 

miudulent  receipt  from  one  of  several  platntifi,  744,  745. 

to  a  trustee,  744,  780. 

to  attorney  or  person  in  creditor's  office,  745. 

to  auctioneer  of  remainder  of  purchase-money,  id. 

to  agent,  selling  goods,  pajnnent  of  price  to  mm,  id, 

to  apprentice  out  of  course  of  business,  id. 

when  to  debtor*s  own  agent  suffices,  id.  note  (5). 

when  not  to  broker  or  servant,  746. 

when  debtor  discharged  by  creditor  trusting  agent,  747,  751,  772. 

to  coal  factor  settling  by  delivering  him  goods,  not  sufficient  if  cos! 

merchant's  name  in  tickets,  746. 
paying  creditor's  agent  or  traveller,  by  delivering  him  other  goods  b 

exchange,  746. 
by  delivemig  bill  of  exchange  to  him,  747,  749,  751,  772. 
payment  to  one  partner,  or  executor,  or  assignee,  746,  747. 
to  one  of  two  jomt  creditors,  id. 

2.  Of  the  amount  paid. 

payment  of  part  only,  when  and  when  not  a  dischaige  of  the  wbole 

debt,  747,  748. 
taking  part  of  liquidated  damages,  when  no  discharge  of  remainder, 

747. 
composition  with  creditors,  748,  685. 
promise  to  accept  part  in  full,  52,  748. 
pleading  part  payment,  747,  note  (p). 

3.  Payment,  when  presumed,  and  how  made. 

when  presumed  in  case  of  old  debt,  though  Statute  of  LimitadoDs  not 

pleaded,  748,  749. 
instances  of  presumption  that  wages  were  paid,  749. 
when  pajrment  presumed  from  custom  of  bankers,  749,  note  (a), 
payment  by  sending  a  biD,  instead  of  cash,  and  which  is  kept— (See 

mU  of  Exchange),  749. 
effect  of  general  receipt  indorsed  on  bill  of  exchange,  as  to  partj  who 

paid,  749,  750. 
such  receipt  not  conclusive,  may  be  explained  by  parol,  750. 
check  on  banker,  payment  by,  and  proof  to  fix  defendant  as  haviiig 

received  amount,  id.,  and  note  (f ). 
taking  banker's  notes,  &c,,  or  check,  instead  of  cash,  debtor  when  dis- 
charged, 751,  and  note  (p). 
payment  by  bill  on  third  person — (See  BiU),  767. 
effect  of  debtor's  order  on  a  third  person  to  pay  creditor,  and  when 

latter  barred  thereby;  or  by  taking  bill,  &&,  mstead  of  money,  751, 

613  to  619. 
payment  by  transfer  of  credit,  &c.,  in   banker's  books,  752,  757, 

note  (r). 
sending  money  by  post  or  carrier,  439,  485,  750. 
payment  in  foiged  bank  notes,  751. 
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PA  YM  EST-^cmtinued. 

payment  in  goodi,  750. 
Dy  check,  id. 

to  creditor,  tfarongh  agent,  by  debtor  crediting  latter,  752,  745, 
note  (o). 

4.  Of  the  appropriation  of  payments  in  case  of  distinct  accounts. 

in  general  payer  has  election,  if  exercised  at  time  of  payment^in- 
stances,  752. 

implied  appropriation  to  particular  account,  753. 

where  one  of  two  debts  barred  by  Statute  of  Limitations,  id. 

claim  of  executor,  and  in  own  right ;  legal  demand  and  equitable  de- 
mand ;  debt  during  trading,  another  afterwards ;  lawfid  and  illegal 
demand ;  debt  as  partner,  &c.,  753,  754. 

entry  by  debtor,  when  evidence  of  appropriation,  754. 

not  even  in  favour  of  surety,  when,  /55. 

guarantee;  composition  on  debt;  appropriation,  756. 

deposit  of  note  with  bankers;  application  of,  to  subsequent  account,  id. 

as  to  appropriation  where  old  and  new  accounts  with  old  and  new 
partners,  &c. ;  right  of  election,  and  how  exercised,  &c.,  756,  757. 

appropriation  by  creditor  only  where  debtor  has  opportunity  to  appro- 
priate and  neglects,  758. 

attorney  receiving  amount  of  damages,  id. 

old  firm  not  discharged  by  bill  of  new  firm  being  taken,  757,  and 
note  (0- 

5.  Of  a  recent  for  money  paid — (See  Receipi),  758  to  760. 

PEACE,  BREACH  OF,  contract  inducing,  illegal,  677. 

PENALTY.— (See  Liquidated  Damages,  Damages). 

when  a  sum  is  only  a  penalty,  or  liquidated  damages,  863. 

construction  or  leaning  against,  id.,  98. 

proceeding  for  the  penalty  reserved  by  a  contract,  or  for  real  amount  of 

damages  beyond  the  penalty,  868,  869. 
cannot  exceed  penalty  of  bond,  869. 
contract  prohibited  by  statute  under  a  penalty,  whether  therefore  void,  695. 

PENCIL,  signature  to  agreements,  bills,  &c.,  may  be  in,  71,  73. 

PERFORMANCE,  AND  IN  EXCUSE  THEREOF.— (See  Pai/ment). 
must  now  be  pleaded  specially  in  all  cases,  727,  note  (a). 

1.  By  whom  the  contract  is  to  be  performed. 

the  party  to  be  dischaiged  is  the  party  to  do  the  act ;  instance — 
creditors  agreeing  to  take  compositon,  payable  by  bills,  debtor 
must  tender  them,  728,  685,  686. 

debtor,  or  acceptor  of  bill,  must  tender  debt,  &c.,  id. 

tender  by  acceptor  after  bill  due,  bad,  728. 

agreement  to  take  house,  if  landlord  will  accept  as  tenant,  729. 

2.  How  performed. 

according  to  the  legal  effect,  729. 

alternative  contracts,  who  has  election,  and  instances,  729,  780. 

3.  When  it  is  to  be  performed. 

law  implies,  within  reasonable  time,  730. 

within  a  month — computation  from  an  act  to  be  done — from  date 

or  execution  of  contract,  730,  731. 
presumptively,  contract  in  force  from  execution,  731. 
party  disabling  himself  from  performing,  commits  a  breach,  732. 
substituting  time  for  performance,  732,  778,  111. 
time  for  performing  sJcde  of  estate,  310. 

of  goods,  444,  889. 

4.  Of  notice  and  request  to  perform. 

in  general,  no  notice  necessaiy,  and  exceptions,  732,  733. 
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PERFORMANCE  AND  IN  EXCUSE  THEREOF— conftnuof. 
surety  entitled,  when — (See  Guarantees),  734,  note  (x). 
of  non-payment  of  billt,  &c.,  733. 
reasonaole  notice  to  resume  theatrical  character,  id 
request  or  demand  to  perform  not  necessary,  unless  expressly 

agreed  for,  and  instances,  734. 
where  mutud  acts  to  be  performed  at  same  time,  td. 
in  case  of  sale  of  estate, — (See  Vendors  and  Purchasers). 
or  of  goods. — (See  Sale  of  Goods), 
or  promise  to  marry,  537. 
5.  Of  Excuses  of  performance  in  general. 

party  cannot  take  advantage  of  his  own  wrong,  742. 

where  performance  prohibited  by  statute,  698. 

impossible  constderations,  &c.,  57,  60,  735,  note  (6). 

accident — act  of  God — when  excuses  perfonnance,  and  when  not, 

in  face  of  express  and  absolute  contract,  735,  736. 
landlord's  right  to  rent,  thoueh  premises  destroyed,  735. 
absolute  covenant  to  repair,  destruction  by  fire,  &c.,  id, 
covenant  to  deliver  goods,  what  excuses,  id. 
hirer  promising  to  re-deliver  horse  on  request,  hone  dies,  this 

excuses,  736,  note  (t). 
covenant  to  work  ooal,  unless  accidents,  &c.,  736. 
entire  contract,  part  performance,  death  before  completion,  no 

claim,  736,  737. 
no  apportionment  of  freight  if  voyage  not  complete,  or  of  rent^ 

where  surrender  in  middle  of  qiuuter,  737. 
when  otherwise,  889. 

exception,  when  claim  on  guantum  meruit  let  in,  id, 
partial  eviction  by  landlord,  effect  as  to  rent,  328,  329, 889. 
conditions  precedent,  no  liability  attaches  in  case  o(  unless  it  be 

performed,  or  offer,  &c,  737,  738. 
instance^pavement  to  purchased   house  to  be  completed  by 

named  aay,  741. 
condition  not  going  to  whole  consideration,  id. 
and  this,  although  act  was  to  be  done  by  stranger,  who  lefoaes, 

&c.,  740. 
concurrent  consideration — each  party  must  perform,  or  offer  or 

be  willing  and  ready  to  perform,  738. 
aliter  in  case  of  independent  covenants,  &c.,  id. 
promiser  excused,  by  promisee  rendering  it  impossilde  for  promise 
to  be  performed :  instances — neglect  to  give  notice^to  attend 
personally — or  marryuig  the  person  defendant  was  to  marrr,  or 
not  procuring  a  necessary  licence — or  selling  contracts  requning 
personal  attention,  as  to  repair  carriage,  &c. — or  altering  cha- 
racter of  work  for  which  author  was  to  write  articles,  &c. — em- 
ployer delaying  workmen,  738,  739. 
a  party  entitled  to  profit  from  coal  mine,  &c.,  loses  his  daim  by 

confounding  measure  of  profit,  740. 
excuse  of  performance  of  promise  of  marriage,  538, 540. 
6.  Of  rescinding  the  contract  on  non-performance  by  die  other  party. 
— (See  Rescinding  Contract). 

PERMIT,  sale  of  goods  without,  price  not  recoverable,  427. 

PERSONAL  CONTRACT,  liability  of  executors  on  contract  requiring  skill  of 
testator,  98,  274,  note  (p),  880. 

PETITION— (See  Insolvent  Debtor),  197. 

PETTY  BAG  OFFICE,  remuneration  of  clerk  of,  as  witness,  587. 

PHYSICIANS.— (See  Apothecaries,  Surgeons). 
cannot  sue/or  fees  or  medicines,  574. 
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PHYSICIANS— OTO/intied. 

not  within  ApothecarieB*  Act,  549,  550. 

unless  only  provided  with  Scotch  diploma,  550,  note  (/). 

PICTURES,  warranty  of,  by  particular  masters,  455. 

PLANS,  proviso  for  errors  in,  295,  &c. 

PLEA.— (See  Defences). 

PLEDGE,  by  agent,  222,  223. 

by  tenant  for  life  of  goods,  589,  note  (e). 
liability  of  pawnee,  474,  475. 
action  for  the  money  lent,  589. 

POLICY,  PUBLIC— (Sec  Iruurance). 

contracts  contravening  public  policy  illegal — (See  Illegal  Contracts),  664. 

restraint  of  trade,  revenue,  &c.,  id. 

policy  of  Bankrupt  and  Insolvent  Act,  670. 

restraint  of  marriage,  671. 

marriage  brocage,  separation  deed,  672. 

sale  of  offices,  673. 

contract  affecting  course  of  justice,  compounding,  &c.,  maintenance,  674. 

breach  of  the  peace,  or  duty  of  officer;  nuisance,  &c.,  677,  678. 

trading  with  enemy,  678. 

health  of  public;  wagers  against  public  interests,  678,  679. 

POLLICITATION,  definition  of  term,  12. 

POOR.— (See  Parish  Officers). 

POPULAR  MEANING  OF  WORDS,  construction  of  contracts  by,  81,82. 

POST-MASTER-GENERAL,  not  liable  as  a  carrier,  480,  note  (m). 
sending  money  by  post  to  a  creditor,  750. 

POUNDAGE,  sheriff's  right  to,  581  to  585. 
for  recommending  customers,  &c ,  691. 

POWER  OF  ATTORNEY,  210,  215. 

PRATIQUE,  meaning  of,  in  chartei^party,  92. 

PREMIUMS  OF  INSURANCE-  (See  Insurance,  Money  had  and  received), 
637,  638. 

PRESUMPTION,  against  illegalihr  or  fraud  in  contract,  659,  660. 
as  to  consideration  in  favour  of  bills,  28. 

that  notice  to  quit  correct,  if  tenant  does  not  object  at  time  of  service,  349. 
as  to  price  of  goods  sold,  397. 

PRICE  OF  GOODS,  presumption  of  law  as  to  amount,  397. 
when  must  be  mentioned  in  the  written  agreement  for  sale,  id. 

PRINCIPAL  AND  AGENT. 

1.  Of  the  different  sorts  of  agents. 

factors,  brokers,  del  credere  agents,  210. 

the  guarantee  of  the  latter  within  Statute  of  Frauds,  id. 

who  may  be,  214. 

2.  Appointment  of  an  agent,  and  revocation  of  his  power. 

m  general  appointment  by  parol  suffices,  210. 

exceptions — when  he  signs  under  Statute  of  Frauds,  and  Statute  of 
Lunitations,  &c.,  or  for  adult  promising  to  pay  debt  incurred  before, 
21,  210,  211,  300,  813. 

may  by  parol  show  party  was  only  an  agent,  though  written  agree- 
ment, 106. 
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PRINCIPAL  AND  AGENT— continufrf. 

when  authority  implied,  though  none  in  fact^  as  auctioneer  wlliog  at 

auction  room,  frc.|  211. 
mortgagee  of  ship,  when  cannot  treat  mortgagor  who  sells  as  his 

agen^  212. 
cluhs,  authority  of  committee  to  pledge  credit  of  members,  id.,  215. 
joint-stock  banking  company,  212. 

subsequent  assent  tantamount  to  previous  authority,  id^  213. 
even  under  Statute  of  Frauds,  213,  404,  405. 
(diter,  if  agent  did  uot  profeu  to  have  and  had  not  authority,  213. 
the  contract  is  the  principal's — married  women,  infants,  &c,,  may  be 

agents,  id.,  214. 
authority,  how  revoked,  214. 

order  on  agent,  &c.,  to  pay  third  person,  when  not  revocable,  617, 618. 
auctioneer  s  authority,  revocation  of,  40i3. 
bare  authority  without  an  interest  revocable,  214. 
agent  cannot  delegate  authority,  405. 

when  implied  authority  continues  even  after  actual  revocation,  214. 
3.  Extent  of  authority  of  agent,  and  liability  of  principal, 
signature  by,  72. 

court  to  ccmstrue  written  appointment,  21 5^  note  ((/). 
authority  to  distrain,  to  indorse  biUs,  uJL 
to  determine  a  tenancy,  id, 
if  two  appointed join»v,  one  cannot  act,  id, 
liability  civiliter,  on  what  ground,  215. 
when  not  for  tort,  uL,  note  (f), 
distinction  between  general  and  special  agent,  215. 
if  general  agent,  general  liability,  though  partial  excess  of  order,  216. 
horse  dealer's  servant  warranting  hone,  216,  220. 
servant  sent  to  deliver  horse  previously  sold,  no  authority  to  wairant, 

217. 
son  receiving  horse  without  warranty,  contrary  to  his  fiither*s  orders,  id. 
case  of  servant  before  permitted  to  buy  on  credit,  and  b^ng  aitenrards 

supplied  with  money,  but  not  paying,  id.,  218. 
servant  never  having  been  authorised  to  buy  on  credit,  218. 
tailor,  authority  to  supply  two  suits  of  livery-— supplying  one  suit  of 

plain  clothes,  master  not  liable,  id, 
delay  in  demanding  back  goods  wrongfully  pledged  when  no  acqui- 
escence in  the  pledge,  219. 
but  even  as  to  general  agent,  principal  not  bound  if  act  altogether  out 

vi  scope  of  authority.  Id. 
master  of  ship  borrowing  money,  id,,  note  (6). 
*  as  to  certain  subordinate  and  usual  matters  servant  has  implied  autho- 
rity, servant  seUing  horse  and  warranting  it,  220. 
owner  of  boat  liable  for  servants  carrying  passenger  in  infringement 

of  ancient  ferry,  id, 
life  insurance,  party  insuring  life  of  wife,  wife  no  agent,  221. 
usage  of  trade,  agent  selling  on  credit  bank  stock,  or  goods  at  auction, 

id.,  222. 
agency  for  sale  of  goods  under  6  Geo.  4 . .  222,  223. 
person  intrusted  with  hill  of  lading,  &c.,  may  sell  or  pledge  (without 

authority)  to  vendee  without  notice,  222,  745,  746. 
wharfinger,  bill  broker,  not  within  the  act,  223,  note  (/)• 
right  ofa^nt  to  pledge,  how  construed,  223,  note  (u). 
dfect  of  pledge  for  antecedent  debt,  222. 
contract  qfsak,  and  payment  to  known  agent,  223. 
payment  in  general  to  agent,  when  principal  bound^See  Payment), 

745. 
attorney  liable  for  mistakes,  &c.,  of  agent,  558. 
principal  liable  for  fraud  of  agent,  679,  680. 
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PRINCIPAL  AND  AGENT— contimiei^. 

rights  of  tnie  owner,  if  sale  or  deposit  without  authority,  223  to  227. 

general  rules  as  to  liability  of  principal  on  sale  by  agent,  224,  225. 

agent  to  sell  cannot  exchange  or  receive  price  in  goods,  746. 

wlien  cannot  take  bill  in  payment  to  bina  [Minciiml,  747. 

principal  h'able  though  not  known  at  Uie  time,  224,  note  (x),  225,  437. 

foreign  prindpal,  &c.,  225. 

effect  of  trusting  agent  only,  224. 

authority  cannot  he  delegated,  225. 

provisional  assignee  not  responsible  for  fraud  of,  263,  note  (x). 

corporation  liable  for  tortious  acts  of,  276,  note  (/),  277,  note  (k). 

commissioners  of  roads,  personal  liability  of,  280. 

4.  Of  the  right  of  action  of  ihe  principal ;  when  may  come  fbrward,  &c., 

225. 
but  subject  to  set-off  against  agent,  when,  851,  852,  226. 
when  true  otoner  may  sue  vendee,  thoueh  no  agency,  851,  note  (r). 

5.  When  agent,  solicitor,  &c.,  penanally  liable  to  third  person. 

in  general  not  on  contract ;  exception  if  expressly  credited^  227,  228, 

610. 
engagement  by  agent  to  guarantee  on  resale  of  goods,  &c.,  535»  536. 
broker  selling  go(^  &c.,  in  own  name,  228. 
cannot  relieve  himself  by  parol  evidence,  106, 228. 
solicitor  to  creditors,  &c.,  answering  for  expense  of  meeting,  228. 
of  assignees  for  rent — on  withdrawmg  record,  &c.— for  expenses  of  a 

witness,  229. 
British  merchant  eflfecting  purchase  for  foreigner,  the  former  liable, 

230. 
liable  if  he  pertonally  contract  by  deed,  &c.,  227  to  229,  106. 
or  act  without  authority,  499,  500. 

when  liable  for  money  had  and  received  for  principal,  &c*,  611,  612. 
when,  if  principal  order  to  him  to  pay  third  person,  &c.,  617  to  619. 
money  had  and  received  between  him  and  principtd,  618. 

6.  "When  agent  may  sue  in  his  own  name. 

on  contract  made  for  principal,  230,  231,  851,  note  (r). 
subject  to  set-off  against  principal,  851,  852. 

7.  Of  the  claim  oi  agents  and  brokers  to  commission  or  re^oard. 

customary  charges  of  certain  London  ship,  spirit,  and  other  agents 

and  brokers,  547,  and  note  {f), 
commission  on  freight,  id. 
on  sum  to  be  obtained,  543,  544,  547. 
del  credere  f^ent's  commission,  210,  548. 
no  claim  if  rrom  carelessness  services  ineffectual,  548. 
acting  in  illegal  transaction,  or  without  being  qualified^  id,  549. 

8.  Liability  of  agent  to  principal  to  account  for  proceedls,  &c.,  619,  620. 

cannot  dispute  title  of  principal,  620. 

9.  Of  the  claims,  &c.,  of  domestic  servants  to  wages,  and  when  may  be 

turned  away,  &c. — (See  Master  and  Servant), 

PRINCIPAL  AND  SURETY.— (See  Gmrantees  and  Indemnities). 

PRINTED  RULES,  admission  of,  in  evidence  to  limit  vendor's  liability,  108. 

PRINTERS.— (See  Authors). 

when  cannot  recover  for  printing,  574,  575,  664,  696. 

agreement  between  printer  and  publisher  to  perform  printing  within  certain 

time,  former  to  insure,  effect  of  delay  in  providing  materials,  &c.,  742. 
custom  of  trade  as  to  delivery  and  payment  of  work,  575. 

PRINTING,  signature  to  agreement  may  be  in,  71. 

PRISONER,  action  by,  to  defeat  operation  of  Statute  of  Limitations,  809. 
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PRIVILEGED  GOODS,  no  impUed  indemnity  from  landlord,  if  broker  dis- 
traini  501. 

PROCTOR  may  recover  his  fees,  573. 

PROMISE.— (See  Contracts). 

meaning  of  term,  &c.,  2,  and  id,  note  (d), 

promise  for  a  promise,  good  consideration,  46. 

reciprocity  essential,  16. 

of  discbarged  insolvent  to  pay  old  debt,  bad,  47,  and  note  (m). 

grattdtous  promises  void,  50  to  53. 

PROMISSORY  NOTES.— (See  BilU  of  Exchange). 

PROSECUTION,  agreement  to  forego,  void,  678. 

PROSTITUTION,  contracts  inducing,  void,  661  to  664. 
sale  to  prostitute,  when  void,  418,  664. 
rent,  board,  clothes  for,  663,  664. 

PROTEST,  money  paid  under,  when  recoverable  back,  636. 

PROVINCIAL  NOTES,  tender  of,  when  good,  801. 

PROVISO,  in  agreement,  &c.,  effect  and  construction  of,  87. 

PROVISIONAL  ASSIGNEE  not  responsible  for  fVaud  of  agent,  263,  note(x). 

PUBLICAN,  fee  paid  by,  not  legally  claimable,  recoverable  back,  635. 

PUBLIC  NUISANCE,  agreement  to  prevent,  good,  677. 

PUBLIC  POLICY,  wagers  against,  void,  496,  679. 

PUFFERS,  at  an  auction,  when  a  fraud  on  bidders,  692. 

PURCHASE.--(See  Vendort  and  FurchoMen). 
contracts  relating  to,  of  real  property,  293. 

PURCHASE  MONEY,  deposit  ou  sale,  when  recoverable  back,  308, 604, 623, 
624. 
payment  of  residue  o^  to  auctioneer,  no  payment  to  vendor,  745. 

PUTATIVE  FATHER.— (See  Battard). 
of  bastard,  liability  of,  285,  286. 

QUALITY  OF  GOODS,  warranty  as  to,  449  to  452. 

QUANTUM  MERUIT,  when  price  may  be  reduced  to  a  claim  upon  a  quantum 
meruit — (See  Reteindingf  Money  had  and  recewed,  Damaga). 

QUIET  ENJOYMENT,  covenants  for,  how  construed,  89. 
implied  promise  by  landlord,  500, 501,  594,  595. 

RAILWAY  COMPANY,  liabUity  of,  as  carriers,  480. 
transfer  of  shares  in— Statute  of  Frauds,  303,  387. 

RAILWAY  SHARES,  not  within  statute  against  frauds,  303,  387. 

REAL  PROPERTY,  contracts  respecting.— (See  Vendon  and  Parchasers). 
analysis  of  Chap.  III.,  292— (See  Landlord  and  Tenant). 
liability  of,  to  payment  of  debts,  7. 
lease  of— usury,  710. 

RECEIPT.— (See  Payment). 

stamp  act,  enactments  oi,  758,  and  note(jr). 

what  memorandum  need  not  be  stamped ;  I.  O.  U. ;  agent's  admission  of 

receipt  of  bill,  &c.,  758,  noteCy),  881. 
receipt  m  full  where  onlv  part  paid,  775. 
what  not  a  receipt  injidl,  758,  note  (a). 
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RECEIPT— am*iiiiie(/. 

*<  settled"  at  foot  of  bill  imports  a  receipt,  &c.,  759,  note  (Jt),  881 . 

when  not  conclusive  evidence  of  payment,  655,  note  (/). 

receipt  may  be  explained  by  parol,  759. 

acknowledgments  of  receipt  or  credit  in  account,  when  stamp  necessary,  id» 

unstamped  receipt,  when  may  be  looked  at,  id 

stamped  receipt,  whether  afiected  by  matter  of  agreement  thereon,  &Ct,  and 

vice  tfertS,  uL 
debtor  may  require  receipt  after  payment,  &c.,  760. 
exemptions  in  case  of  receipts,  t^. 

RECEIVER  OF  ESTATE,  when  not  liable  for  money  had  and  received,  604, 
611. 

RECEIVER  GENERAL  OF  EXCISE,  action  for  money  had  and  received, 
when  not  sustainable  against,  612,  613. 

RECIPROCITY,  want  of,  invalidates  agreement,  16. 

RECITAL,  may  constitute  agreement,  73,  74,  86. 
may  restrain  rest  of  deed,  &c.,  85  to  87. 
or  a  reUoMej  778. 

RECOMMENDING  CUSTOMERS,  poundage  for,  691. 

RECORD,  contracts  of,  nature  and  force  of,  &c. — (See  Judgments),  2,  3,  and 
notes, 
limitation  of  actions  on,  8,  note(g). 

REGIMENTAL  MESS,  officers  (d,  only  liable  for  individual  share.  246. 
REGRATING,  contract  effecting  it,  418. 

RELEASE. 

By  act  of  the  party ;  or  by  leg(d  operation. 

1.  Form  and  effect  of  express  releases. 

should  be  under  seal ;  receipt  in  full,  when  only  part  paid,  &c., 

consideration,  775. 
presuming  release,  «/.,  note  (<Q. 
receiving  part  under  composition  deed,  releases  all,  and  exceptions, 

775,  776. 
receiving  part  from  third  person,  776. 
release  to  principal  operates  as  release  to  surety,  529. 
takinff  part  in  satisfaction  of  the  liability  of  one  of  several  joint 

obligors  no  release  of  others,  776. 
parol  discharge  of  contract  before  breach;  after  breach,  777. 
of  contract  under  seal,  id. 
form  and  effect  of  particular  words,  id, 
release  of  all  demandSj  778. 

covenant  not  to  sue,  when  not  a  release,  777,  778,  782. 
release  offiUure  demand,  782. 
release  of  principal  releases  interest,  778. 
release  not  avoided  by  parol,  779. 
release  of  part,  good,  id, 
construction  of;  recital  in,  &c.,  778,  779. 
fraudulent  concealment,  781,  note  (jr). 

2.  Bv  whom  executed. 

by  one  of  several  creditors ;  by  fraud ;  by  trustee  or  nominal 

plaintiff,  &c.  780,781,892. 
by  bankrupt,  781. 
party  having  no  legal  interest,  id, 

3.  7b  whom  executed. 

to  one  of  several  debtors ;  to  a  stranger  to  deed ;  effect  o^  as  to 
surety,  781,  782. 
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RELEASE— con^mue^. 

release  of  joint  surety  to  secure  separate  debt  of  eftch,  781. 
of  representative  of  joint  debtor  no  release  to  aurrivor,  itL 
4.  Of  implied  releases  or  discharges  by  operation  of  law, 
by  making  debtor  executory  782. 
by  creditor  marrying  debtor,  783. 
by  takine  higher  security,  as  judgment,  787. 
or  specidty,  and  when  otherwise,  783,  784. 
by  creditor  altering  a  written  contract ;  alteration  by  whom,  and 

whether  in  part  material  or  not,  784  to  786« 
accidental  cancellation  or  destruction  of  instrument  no  dischaige, 

785. 
or  loss,  except  of  bill  of  exchange,  785,  786,  770. 
when  new  stamp  requisite  on  aTteration,  786. 
alteration  of  bill  by  holder,  772,  786. 
discharge  by  rendering  it  impossible  to  perform  contract — (See 

Performance),  738. 
re-execution  of,  before  delivery — ^no  new  stamps  125, 190,  n.  (jr). 

RENT-CHARGE,  purchase  of,  usuiy,  704. 

REPAIRS,  as  between  landlord  and  tenant>-(See  Landlord  and  Tenant),  335 
to  339. 
doin^  them  under  void  parol  agreement,  306. 
of  ship. — (See  Ship). 
liability  of  infant  for,  149. 
of  executors,  when,  273. 
award  by  arbitrator  as  to,  when  void,  325,  note  (b), 

REPRESENTATIONS.— (See  Fraud), 

not  fraudulent,  cannot  be  proved  by  parol  to  alter  or  add  to  written  agree- 
ment, 108,  113,  note  (a). 

of  character,  &c.,  of  another,  that  he  may  gain  credit,  to  be  in  writing,  132, 
133,  417. 

need  not  be  stamped,  133. 

representation  when  not  an  agreement,  10,  notes  (o),  (9),  544,  note  (n). — 
(See  Reward,) 

as  to  title  to  goods  sold,  447,  448. 

when  representations  amount  to  a  warranty,  &c.— (See  Warranty),  447  to 
455. 

representation  of  a  matter  known  to  be  untrue,  or  not  known  to  be  true,  ac- 
tionable if  damage  ensue,  &c.,  although  no  fraud,  448,  note  (o). 

REQUESTS,  where  the  consideration  for  the  promise  is  past,  neceasary  it 
should  have  been  moved  by  defendant's  request,  62,  63. 
when  request  to  perform  contract  is  necessary,  732  to  784,  444. 
to  deliver  goods  when,  444. 
money  paid  on  request  of  defendant,  how  recoverable,  594. 

RENTS.— (See  Landlord  and  Tenant), 

money  had  and  received  to  recover,  607,  608,  636. 

RESALE,  vendor  may  re-sell  goods,  when,  431. 

RESCINDING  CONTRACT,  notice  of,  not  necesMuy  before  wing  auctioneer 

for  deposit,  &c.,  308. 
general  rules  as  to  right  to  abandon  or  rescind  contract,  741  to  744, 351, 352. 
m  general  must  be  by  mutual  consent,  or  by  virtue  of  a  clause  in  agreement, 

in  order  to  disaffirm  ab  initio,  461,  625,  742. 
non-performance  of  condition  precedent~-^See  Condition  Precedent),  737 

to  742. 
in  case  of  continuous  or  distinct  acts  at  intervals,  no  rescinding  on  one 

non-performance  only,  741,  742,  565, 
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RESCINDING  CONTRACT— ca»/iw«erf. 

only  party  not  in  default  can  rescind,  742. 

must  be  done  in  reasonable  time,  742,  637. 

in  general,  cannot  rescind  where  parties  cannot  both  be  put  in  statu  guo, 
743. 

where  partial  benefit,  contract  to  stand,  and  may  reduce  damages  by  show- 
ing partial  non-performance,  &c.,  (except  a  bill  given  is  sued  on,) 
743,  450. 

money  had  and  received  en  resdnding  oontract — (See  Man^  had  and 
received),  621. 

money  had  and  received  to  recover  deposit  on  sale  of  realty ^  308. 

on  sale  of  goods,  444,  458,  466,  623. 

on  annuity  bemg  set  aside,  625. 

rescinding  illegal  contract,  and  recovering  back  money  paid  thereon,  637, 
638,  620. 

rescinding  by  new  inconsistent  agreement,  741,  note  («). 

agreement  to  rescind,  id, 

bankmptcy  does  not  rescind,  id, 

RESTITUTION,  owner  entitled  to,  of  stolen  property,  385,  386. 
RESTRAINT  OF  MARRIAGE,  contracts  in,  vwd,  671, 672. 
RESTRAINT  OF  TRADE,  contracts  m,  void,  664  to  671. 
RETIRING  PARTNER,  259  to  263. 
RETURN,  goods  on  sale  or  return,  443. 

REVENUE,  contracts  affecting  our  i^enue~(See  Wagert),  419,  496,  670. 
fraud  on,  as  to  smuggled  goods,  spirits,  &c.,  419,  422. 
selling  tobacco,  not  being  a  dealer,  &c.,  697. 
laws  of  foreign  country  not  recognized  here,  93. 

REVOCATION  of  agent's  authority.— -(See  Principal  and  Agent), 
of  auctioneer's  authority,  403,  404. 
death  no  revocation  of  an  agreement,  98. 
of  order  of  creditor  to  debtor  to  pay  third  person,  when  not,  616. 

REWARD,  offer  of,  if  offender  discovered,  &c.,  creates  a  binding  contract  to 
party  who  acts  theieon,  10,  note(^),  544,  note  (n). 
who  entitled  to,  10,  note  (q), 
offer  of  reward  for  lost  child,  544,  note  (n). 
offering  a  reward  for  stolen  goods,  when  illegal,  id, 

SALE  OF  CATTLE,  426,  427. 

SALE  OF  GOODS. 

1.  In  general:  nature  of  sale  and  exchange,  373,  374. 

must  be  mutually  binding,  12  to  15,  374. 

of  thines  not  in  esse,  41 8. 

when  Sie  property  in  goods  is  altered  by  the  sale,  though  not  de- 
livered, 374,  375. 

no  propertv  passes  till  delivery,  375. 

appropriation  equivalent  to  delivery,  375,  378. 

lien  for  price  of,  375,  376. 

sale  incomplete  for  want  of  tender  of  price,  376. 

trover  on  incomplete  sale,  376,  377. 

measurement,  &c.,  before  sale  complete,  377. 

delivery  to  carrier,  484  to  486. 

effect  of  selling  part  of  an  entire  bulk,  or  part  of  goods  to  be  weighed, 
&c.,  before  property  passes  to  vendee,  377,  378. 

until  propertv  in  part  passes,  &c.,  no  action  for  goods  sold  lies,  377. 

acceptance  ot  order  for  delivery  of  goods,  when  property  in,  vests,  378. 
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as  to  property  vesting  where  contract  is  for  the  nuamfactwne  of  goodi, 

379  to  383. 
trover  for  one-fourth  of  a  ship,  380. 

paying  according  to  progress  of  work  an  appropriation  to  buyer,  381. 
constructive  delivery  on  work  being  finishea,  382. 
acceptance  to  satisfy  statute,  383. 

purcnase  of  several  lots  at  auction  not  an  entire  contract,  id, 
effect  of  ordering  several  parcels  of  goods  at  same  time,  384. 
sale  by  torongfid  possestOTf  when  binds,  &&,  384,  611,  note  (6),  415, 

225,  851,  note  (r). 
by  thief  or  swindler,  385,  386,  415,  406. 
enactments  of  9  Geo.  4,  c.  94,  respecting,  222,  223. 
by  agent  without  authority,  222,  224. 
sale  m  market  overt,  385,  386, 888. 
right  of  owner  to  follow  goods,  386,  406. 

promise  on  sale  that  if  horse  luchf  vendee  would  buy  another,  &C.,  61. 
contract  to  buy  ^' about  300  quarters,"  &c,  84,  note  (e),  100,  note  (/). 
parol  evidence  to  eicplain  mercantile  contract,  100. 
custom  if  goods  not  approved  to  be  at  once  rejected,  not  received  if 

written  contract,  101. 
written  agreement  leaving  blank  for  price,  107. 
for  com,  not  showing  what  quality,  may  prove  prior  dealings  to 

explain,  106. 
to  show  representations  not  embodied  in  sale  note,  107,  108. 
written  contract  not  showing  time  for  delivery,  110. 
parol  a^eement  varying  time  for  deUveiy,  111,  777,  881. 
exemption  from  stamp  of  contracts  for  sale  of  goods,  122,  131,  133. 
agency  for  the  sale  of  goods ;  power  of  agent,  rights  of  principal, 
&c.— (See  Principal  and  Agent),  222. 
2.  Of  the  Statute  of  Frauds  as  to  sale  of  goods. 

in  general;  at  common  law  writing  not  necessary ;  enactments  of  the 

statutes,  386. 
what  are  chattels  within  the  act,  386,  note  (r). 
oil  to  be  pressed  from  seed ;  to  supply  water,  &c.,  387,  note  (u). 
shares  in  company,  or  partnership,  232,  note  (n),  386,  note  (r),  889. 
railway  shares — Spanish  bonds,  id. 
enactments  of  Lord  Tenterden's  Act  as  to  contracts  for  toork  and 

materials,  388. 
alteration  during  progress  of  work,  id, 
of  time  of  payment  for,  id. 
to  re-deliver  goods  on  certain  event,  389. 
what  not  a  contract  for  sale,  but  to  procure  goods,  388. 
contract  within  statute,  if  price  be  ten  pounds,  though  uncertain  at 

time,  389. 
sale  by  auction  within  statute ;  so  is  sale  in  market  overt,  id. 
sale  of  crops  and  trees,  &c.,  301. 
to  take  land  and  pay  for  crops,  ^c,  389. 

1.  As  to  the  delivery  and  acceptance  export  of  the  goods. 

must  be  unequivocal,  ana  mutual  intention  to  complete  deb- 
very  necessary,  390, 
instances  of  constructive  deliveiy,  by  giving  warrant  or  order 

to  transfer,  id. 
as  to  exercising  act  of  ownership,  &c..  id, 
on  sale  of  horse  by  horse  dealer  putting  it  in  his  private 

stables,  &c.,  391. 
but  not  sufficient  if  vendor  retain  his  lien  for  the  price,  391, 

392. 
actual  acceptance  necessary;  mere  deHveiy  to  vendee  in- 
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Buificient,  until  he  accepts,  after  opportunity  to  examine 
goods,  &c.,  392  to  395. 

instances  of  effect  of  acts  of   ownership  by  him  in  in- 
terval, id, 

employing  third  person  on  work  and  paying  him,  no  accept- 
ance, 392. 

using  portion  of  goods  to  ascertain  if  according  to  order, 
394. 

part  acceptance,  id, 

acceptance  at  auction,  id, 

delivery  to  carrier  insufficient,  392,  393,  484,  485. 

goods  sold  and  delivered  does  not  lie  if  no  delivery f  though 
acceptance,  395. 

deliverv  of  saimple  not  as  part  of  goods ;  taking  one  of  several 
lots  bought  at  auction,  id. 

keeping  part  of  goods  delivered  under  void  parol  contract, 
396,  note  (c),  43,654. 

2.  Of  earnest  or  part  payment. 

whatsufiSces,  396,  397. 

3.  Of  the  form  and  signature  of  the  written  contract. 

in  general,  397. 

several  writings  or  letters,  397, 398. 

no  price  agreed,  reasonable  one  inferred,  397. 

inventory,  appraisement  and  letters,  when  will  constitute  a 

sufficient  memorandum,  399. 
letter  from  vendee  denying  part  of  alleged  terms  of  sale, 

399,  400. 
written  agreement  to  buy,  not  showing  plaintiff  was  to  sell, 

400. 
bill  of  parcels  partly  printed,  or  in  pencil,  400,  401. 
signatwey  what  deemed  sufficient,  401. 
bought  and  sold  notes  of  brokers ;  entry  in  tiieir  books ;  suffi- 
ciency of,  &c.,  401,  402. 
signature  of  broker,  402. 
broker  transferring  invoice,  a  new  contract,  id, 
proof  of  employment,  id. 

errors  in  sale  notes — evidence  to  explain,  402,  403. 
auctioneer's  signature  at  auction,  general  rule  ntffices,  403, 

404. 
signature  of  auctioneer's  clerk,  404. 
one  signature,  if  separate  lots,  404,  405. 
suffices  if  defendant  has  signed,  though  plaintiff  has  not,  and 

is  not  therefore  liable,  405. 
immaterial  that  agent  obtained  authority  afterwards,  id, 
cannot  delegate  authority,  405,  406. 
3.  Of  fraudulent  sales. 

if  fraud,  no  property  passes,  406  to  409. 

buying  with  design  not  to  pay,  406,  and  note  (c),  407,  408,  415. 

paying  with  dishonoured  cneck,  406. 

what  a  presumption  of  fraud,  407. 

when  third  person  procuring  sale  by  fraud  may  be  sued  for  goods, 

408,  409. 
what  sales  fraudulent  as  regards  third  persons,  409. 
of  misrepresentation  of  the  credit,  &c.,  of  vendee,  417. 
trover  before  expiration  of  credit,  408,  409. 
sale  by  tenant  of  goods  liable  to  distress,  409. 
fraud  on  sale  of  goods  *'  with  all  faults,"  457. 
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statute  of  Elizabeth  ayoiding  fraudulent  teles,  8tc^  in  fkvaar  of  anditon, 
&c.,  409  to  415. 

sale  in  general  void,  if  rendee  still  remain  in  possession ;  exoeptioo,  if 
haud  negatived;  deed  not  departed  from,  &c;  or  be  by  vaytf 
mortgage,  and  conditumal,  id. 

notorious  sales,  412. 

no  presumption  of  ftaud  where  possessor  never  was  owner,  412,  41S. 

andf  at  all  events,  assignment  or  sale  valid  betwe^i  the  parties^  413. 

giving  one  creditor  9k  preference^  413,  414. 

change  of  possession ;  what  sufficient,  414. 

restitntioa  of  coods  stolen,  ftc.,  "diougfa  good  sale  in  interral,  415. 

sale  by  defencumt,  before  delivery  of  wnt  to  shenfl^  idL 

action  for  deceit^  or  fraud  on  sale ;  In  general,  415  to  417. 

ftuttdulent  misrepresentation  of  tiiifd  petson's  ability,  in  order  to  pro- 
cure sale,  417. 

4.  Of  t&mi/  sales  of  goods. 

1.  At  common  law. 

as  immoral  or  libellons  prints,  &g»  ;  sale  to  piosfftnte,  418. 

forestalling,  regrating,  engrossinff,  id.    - 

wager  under  colour  of  sale  on  pnce  in  market,  &c.,  id. 

sale  or  assignment  of  eoods  not  in  este,  or  which  vendor  baa  not,  id. 

sales  wi^  alien  enemies,  id. 

by  inkeener  to  supply  voters,  419. 

svugglea  goods,  419,  420. 

breach  of  mere  revenue  regulation,  420. 

disdUer  of  spirits  selling  to  rectifier,  also  retailer,  420,  421. 

sales  rendered  illegal  to  prevent  fraud  or  public  injury ;  I 
druggist ;  sale  of  bricks  of  undue  size ;  coals  with  wrong 
com  by  hobbett ;  butter  in  firkins  not  branded.  422  to  424. 
8.  By  stattde. 

void  if  prohikMted  by  statute,  420. 

on  Sundays,  423,  424. 

sale  of  goods  by  parish  officer,  424,  289,  290. 

sale  of  game,  424. 

of  spirits  to  children  apparently  under  sixteen,  425,  note  (m). 

of  spirituous  liquors  under  twenty  sbillings.  Tippling  Act,  425. 

sales  or  purchases  (privately)  of  cattle,  by  salesmen,  droven^  &c 
employed  to  sell  m  London,  &c,  426,  427. 

sale  of  hay,  straw,  &c.  426,  note  (u). 

sale  by  lottery,  or  raffling,  id, 

fire  works,  427. 

sale  of  goods  without  permit,  id* 

5.  Of  the  rights  of  the  vendor. 

lien  for  the  price,  though  part  delivery,  Sec,  427  to  431,  884,  885. 
may  hold  for  price,  tnoi^h  credit  not  expired,  if  vendee  insolveel, 

unless  bill  taken,  &c,  428,  430. 
lien  revives  if  bill,  &c.,  dishonoured,  430. 
when  owner,  though  not  the  vendor,  may  claim  the  price  from  TCDdae, 

225,  note  (r). 
may  refuse  to  deliver  after  breach  of  i^greement  to  pay  on  delivay,  428. 
lien  exists  though  part  delivered,  id. 
or  order  for  delivery  given  to  vendee,  429. 
otherwise  if  goods  in  warehouse  of  third  person,  id. 
chaiging  waiehousc  rent  does  not  destroy  lien,  id. 
on  sale  of  trees,  vendor  not  retaining  property  in,  429,  430. 
action  for  price  where  credit  as  to  part  not  expired,  430. 
sct-ofTfor  price  where  goods  not  delivered,  846. 
cannot  arrest  for  price  where  goods  not  delivered,  441,  note  (k). 
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part  deliveiy,  vendee  may  insist  on  whole,  but  liable  for  port,  if  re- 
tained, wben>  430,  43  K 
power  MffrB'^le  by  yendor,  if  defienilt  by  purdiaser,  431. 
efiect  of  vendor  wrong^ly  retaking  goods,  431,  432. 
sale  on  terms  of  ready  money,  844. 
licence  to  retake,  if  bills  not  paid,  431. 
account  stated  as  to  price,  &c.,  when  admits  vendor's  title,  kc*p  648  to 

652,  654. 
of  tbe  right  of  stoppage  in  tramUu. 

nature  of  this  right  to  retake  goods  on  their  journey  to  vendee  if 

he  become  bankrupt  or  insolvent,  432  to  437. 
whetlier  it  rescinds  contract  ab  iniHoy  432. 
the  question  is  whether  goods  have  reached  Jinal  destination  in- 
tended by  purchaser :  instances — ^if  in  hands  of  carrier,  ware- 
houseman, wharfinger,  packer,  agent,  &c.,  as  such^  433  to  435. 
when  no  right,  though  vendor  holds  the  goods,  434,  435. 
assignment  by  vendee  by  bill  of  lading,  when  binds,  436. 
mere  claim  by  vendor  sufficient ;  whether  barred  by  duties  being 

unpaid,  or  foreign  attachment,  436,  437. 
or  by  biU  outstonmng  for  price,  432,  note  (t). 
or  by  carrier's  lien  against  the  vendee,  437. 
or  agent's  claim  on  goods,  id. 
who  may  be  considered  by  vendor  as  the  purchaser,  and  sued  for 

price,  224,  225,  437  to  439. 
who  treated  as  agent  or  principal,  id 
when  tme  owner  may  claim  price  from  vendee,  thon^  he  did 

not  authorise  sale,  851,  note  (r). 
party  subsequently  taking  share  of  vendee,  438,  439. 
supplying  hospital;  public  institution;  remedy,  439. 
members  of  a  club ;  parties  dining  at  a  tavern  liability,  id. 
officers  of  regimental  mess,  id. 

delivery  to  carrier,  when  a  delivery  to  vendee,  439,  440. 
vendor  when  must  insure,  or  delivery  to  carrier  insufficient,  440, 

The  pleadings  by  vendor. 

common  count  for  goods  sold,  or  work  and  materials,  when  suffi- 
cient, and  when  not,  440  to  443. 

6.  Of  the  rights  of  the  vendee. 

when  must  tender  or  pay  to  obtain  property  in  goods,  443,  444. 

readiness  to  pay  sufficient,  444. 

when  vendee  acquires  property  in  the  goods,  376  to  883. 

remedy  if  vendor  retake  them,  431,  432. 

when  may  set  up  against  vendor  the  title  of  the  true  owner,  851, 

note  (r). 
right  of  set-off  although  sale  was  at  ready  money  price,  844. 
recovering  back  deposit,  443,  note  (k). 
veoovering|back  price  as  money  had  and  received,  on  refusal  to  deliver, 

kc,  623,  624. 
delivery  where  time  the  essence  of  contract,  444. 
when  must  request  delnrety,  id. 
sale  of  goods  "  on  arrival  by  ship,"  &e.,  or  by  certain  day,  444,  445, 

889. 
remedy,  though  vendor  prevented  by  accident  from  completing,  445. 
as  to  j9ar^  delivery  and  acceptance,  383,  384,  395,430,  446,  569. 
resciriding  or  reducing  damages,  &c.,  on  wairanty — (See  Warranty), 

445. 
sale  of,  when  fraudulent  as  to  third  persons,  692. 

SALE  OF  OFFICE,  contracts  respecting,  when  void,  673,  674,  720  to  724. 
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SALE  OP   REAL  PROPERTY— (See  Vendors  and  Punkaun),  Aiialy»» 
292. 

parol  pranuBe  to  aadgn  benefit  of  contract,  effect  of,  43. 

promiae  to  procure  landlord's  consent  to  asaignment  of  lease,  60. 

when  void  for  usury,  710. 

SALE  OR  RETURN  of  goods,  443. 

SALE  "  WITH  ALL  FAULTS,"  457. 

SALESMAN,  illegal  sale  of  cattle  by,  426,  427. 

SAMPLE,  sale  by,  amounts  to  a  warranty,  450,  451,  455. 
vendee  has  a  right  to  inspect  bulk,  446,  463. 
when  may  reject  bulk,  463. 
delivery  of,  not  a  sufficient  part  delivery  under  Statute  of  Frauds  395. 

SATISFACTION.--(See  Accord  and  Saiitfaction). 

SAVINGS  BANKS,  trustees  of,  cannot  be  sued,  610,  note  (a), 
remedy  by  arbitration,  id. 
mandamus  to  compel  arbitrator,  id, 

SCHEDULE— (See  Insolvent  Debtor),  199. 

agreement  to  omit  debt  in,  void,  691. 
SCHOOLMASTER,  no  implied  authority  to  furnish  pupQ  with  dothing,  146. 

SCOTCH,  agreement  or  bond  made  in  Scotland,  how  treated  here,  92,  94. 

discharge  on  Scotch  sequestration,  190. 
SCOTLAND,  tenant  in,  liable  to  bmdlord  if  premises  burnt  by  hb  negligence,  92. 

SEAMEN'S  WAGES,  when  not  recoverable,  if  he  dies  on  voyage,  736, 737. 
on  promise  of  captain  to  pay  extra,  during  storm,  52. 

SECURITY.— (See  Bills,  GvaranUes). 

SEDUCTION,  it  seems  the  moral  obligation  which  exists  to  redress  wrong  h 

not  sufficient  to  support  promise,  47,  48, 49,  661,  663. 

annuity  for,  661  to  663. 

SEPARATION  DEED,  between  husband  and  wife,  l^;ality  and  eSbet  ci,  170, 
672,  673. 

SEQUESTRATION,  discharge  of  debt  under  Scotch,  190. 
of  benefice  when  void,  725. 

SERVANT.— (See  Master  and  Servant). 

action  for  wages,  &&  (See  Master  and  Servant),  575  to  581. 
pajrment  to,  when  insufficient,  746. 

SERVICES  AND  WORKS.— (See  Work  and  Labour,  and  MateriaU). 
In  general. 

in^lied  promise  to  pay  and  to  use  due  care,  471,  541. 
promise  to  pay  additional  sum  for  same  labour,  542. 
contract  to  serve  without  contract  to  employ,  id. 
promise  to  work  gratuitously,  38  to  42. 

services  with  a  view  to  legacy,  or  under  contract  that  reward  should  be 
optional  or  fixed  by  employer,  &c.,  542, 544,  545,  and  544,  DOte(ii). 
as  bail,  trustees  or  executors,  arbitrators,  542,  543. 
by  surveyor  to  be  paid  when  price  obtained  by  employer,  543. 
reward  advertised  to  discover  offender,  544,  note  (n),  10,  note  (g). 
to  procure  tenant  for  house,  544. 
for  committee  or  company,  id. 
by  manager  on  an  implied  contract,  545. 
by  minor  with  view  to  fiiture  apprenticeship,  te^ 
by  attorney  against  public  company  tiiough  a  member,  id. 
lien  of  workman,  375,  545,  546. 

effect  of  services  being  ineffectual  from  carelesaaeas,  &c.  of  die  Mcnt, 
&C.,  548,  553,  557, 558,  585. 
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SERVICES  AND  WORKS—conUnved, 
By  partkulaT  Persons, 

1.  Agents  and  brokers,  547  to  549. 

2.  Apothecaries,  surgeons,  chemists,  &c.,  549  to  544. 

3.  Arbritators,  554. 

4.  Attorneys,  555  to  565. 

5.  Authors,  565. 

6.  Builders,  carpenters,  and  other  workmen,  565  to  573. 

7.  Carriers,  480. 

8.  Counsel,  &&,  573. 

9.  Messengers  under  fiat  in  bankruptcy,  id, 

10.  Physicians,  574. 

11.  Printers,  id. 

12.  Servants,  575  to  581. 

13.  Sherifis,  and  other  ministerial  officers,  581  to  585. 

14.  Surveyors,  585,  586. 

15.  Witnesses,  586  to  588. 

{See  those  Titles.) 

SET-OFF,  distinction  between  set-off  to  be  pleaded,  &c.,  and  a  deduction  from 
plaintifi's  demand  under  general  issue,  in  respect  of  something  con- 
nected therewith,  841. 

set-off  is  founded  on  statute  2  Geo.  II.,  enactments  of,  842. 

must  be  pleaded  specially,  842,  note  (,/). 

not  compulsory,  843. 

debts  of  different  natures  or  degrees  may  be  set  off,  id. 

does  not  apply  except  to  debts,  instances  of;  not  to  damages,  as  for  not 
indemnifying,  &c.,  843,  844. 

breach  of  covenant,  guarantee,  844. 

penalty  and  liquidated  damages,  id, 

m  case  of  sale  for  ready  money,  id, 

setting  off  vendee's  debt  on  his  bill,  &c.,  844,  845. 

agreement  not  to  set  off)  845. 

plaintiff  not  to  exclude  set-off  by  unnecessarily  declaring  specially  for 
damages,  when  may  so  exchide  it,  845,  846. 

what  d^ts  due  to  defendant  he  may  set  off;  servant  suing  master;  price  of 
goods  not  delivered ;  money  due  on  judgment,  &c.  846. 

not  debt  barred  by  Statute  of  Limitations,  847. 

attorney's  bill,  though  not  delivered,  848. 

debt  must  be  in  arrear  when  action  brovght,  847. 

debts  must  be  mutual,  and  due  in  same  right,  848. 

if  two  sue  one,  debt  from  one  of  plaintiTO  cannot  be  set  off,  and  vice  versA, 
except  afler  death,  &c.,  id, 

debt  firom  ostensible  partner  suing  with  dormant  partner,  849. 

debt  as  executor,  and  in  own  right,  &c.,  id, 

or  from  husband  and  wife,  where  he  only  sues,  &c.,  850. 

in  case  of  trustee  suing,  whether  debt  against  cestui  que  trust  can  be  set 
off,  id, 

court  will  not  notice  mere  equitable  debt,  id, 

action  by  agent,  when  defendant  may  set  off  debt  from  principal,  226,  851. 

and  vice  versd,  851. 

in  case  of  town  agent,  country  attorney  and  his  client,  851,  852. 

vendee  sued  for  price  by  auctioneer  may  show  he  had  no  title,  851,  note  (r). 

of  set-off  and  mutual  credit  in  case  of  bankruptcy,  instances,  &c.,  852  to  854. 

pleadings  and  evidence  as  to  plea  of,  854  to  857. 

must  be  pleaded  speciallv,  854. 

notice  of,  no  longer  available,  id. 

as  to  part ;  plea  not  divisible,  id, 

agreement  to  set  off,  855,  847,  note  (q), 

replication  to  plea  of,  855,  892. 

proof  of  set-o^  856. 

plaintiff's  proof  of  his  ride  of  account,  and  to  what  extent,  id. 
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SET  OFF— continued, 

effect  of  pleading  it,  but  not  setting  it  up  at  ferial,  how  plaintiff  should 

proceed,  856. 
court  of  conscience  acts,  how  afifected  by,  id, 
set-off  in  case  of  a  bond  debt  and  pleadings,  857. 

SEVERAL  AGENTS,  who  entitled  to  commission,  548. 

SHARES,  transfer  of,  notwithstanding  Statute  of  Frauds,  303. 

unprotected  company,  money  paid  on,  recoverable  as  money  had  andreoeiTed, 

626,  627. 
contracts  for  purchase  of,  in  illegal  companies,  not  enlbreeable,  720. 
agent's  commission  on  sale  of,  when  unaertaking  illegal,  549. 

SHERIFFS  AND  THEIR  OFFICERS,  their  daim  to  and  remedy  for  remu- 
neration, poundage,  possession  money,  &€.,  581  to  585. 

his  expenses  of  selling  goods  bv  auction,  583. 

enactment  of  7  Will.  4  &  1  Vic.  respecting,  583,  584. 

extortion  by,  585. 

remedy  for  money  paid  for  defendant,  if  fixed  for  his  debt  for  his 
&c.,  595. 

or  if  execution  afterwards  set  aside,  and  sheriff  pays  aas^eesi,  fte.,  632. 

as  to  action  for  money  had  and  received,  against  sheriff,  ior  money  levied 
under  execution,  &c. — (See  Money  had  and  reeehed)^  641  to  ^3,  and 
notes. 

indemnity  to  sheriff,  when  void,  678. 

SHIP.— (See  Bill  ofLadifig). 

promise  by  master  in  a  storm  to  pay  extra  wages,  52. 

wages  of  seaman  not  recoverable  if  he  dies  on  voyage,  736,  737. 

sale  of,  to  be  in  writing,  72. 

contracts  for,  need  not  be  stamped,  132,  note  (p), 

owner's  liability  for  repairs,  572. 

liability  of  part  owner,  241,  note  (n). 

warranty  of  ship,  455,  457. 

owner  of  ship  considered  as  a  carrier — (See  Carriers), 

bill  of  sale  of  ship  in  violation  of  registiy  act,  673,  694. 

sale  of  command  of  East  India  ship,  673. 

part  owners  o(  all  must  join  in  suing  agent,  610. 

damages  for  collision,  £fendant  cannot  deduct  amount  paid  by  insuren, 

&c.,  873. 
passengers,  misconduct  of,  736. 

SIGNATURE.— (Sec  Contract,  Frauds,  Statute  of,  Limitations,  StatuU  of). 
requisite  to  charge  party  to  written  contract,  71. 
what  a  sufficient  signature,  id, 
msky  be  printed,  id, 
or  m  pencil,  73. 
signing  by  mark  sufficient,  72. 
by  agent,  id, 
in  case  of  annuities,  id. 
of  transfer  of  ships ;  sale  of  copyright,  id, 
of  promise  by  bankrupt  to  pay  debt,  barred  by  certificate,  id, 
by  mfant  on  coming  of  age,  to  pay  debt  contracted  in  nonage,  id. 
to  bills  and  notes,  72,  73. 
by  agent,  insufficient  to  take  case  out  of  Statute  of  Limitations,  211,n.  (g). 

SIMONY.-(See  Benefice). 

SIMPLE  CONTRACT  DEBT,  real  property  liable  to  payment  of,  7,  n.  (d). 

SKILL,  executors'  liability  on  contracts  requiring  testator's  personal  skill,  274, 
note  (p),  880. 

SLAVE,  claim  to  wages,  &c.  576. 
hiring  for  life,  579. 

SMUGGLING,  contracto  for  smuggled  goods,  419. 
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SOUNDNESS  OF  GOODS,  warranty  as  to,  449  to  453. 
SPARRING  MATCH,  contract  reapecting,  677. 
SPECIALTY,  what  constitutes,  3. 

nature  of,  and  how  it  differs  from  other  contracts,  3  to  9. 

binds  land,  how — (See  Land),  7. 

consideration,  not  necessary,  5. 

exception,  efiect  of  voluntary  conyeyanoes,  5,  noto  {t),  and  6,  note  (ti). 

and  of  faUure  of  consideration,  5,  noto  (t), 

merges  simple  contract,  783,  784. 

preference  to  other  debts,  7. 

pleadings  affecting  it,  8. 

deed  inter  partet,  stranger  cannot  sue,  57. 

deed  necessary  to  pass  easement ,  as  way,  &o.  GS,  noto(g). 

limitation  of  action  on,  8. 

parol  agreement  cannot  vary  or  explafai,  if  clear— (See  Eoidence),  102, 103. 

or  show  other  considerations,  if  one  only  stated,  105,  noto  (9). 

cannot  be  discban^ed  by  parol,  113. 

or  varied  but  by  deed,  even  as  regards  suretj^,  534. 

agents,  directors  of  companies,  contracting  by  deed,  228,  note  ( ;> ). 

by  one  partner  fi>r  firm,  253. 

SPIRITS,  illegal  sale  of,  between  distiller,  &c.  420  to  422. 
•ale  of,  under  20i.,  Tippling  Act,  425,  42& 
appropriation  of  payment,  when  part  of  demand  for,  755. 
to  children  under  sixteen,  425,  noto  (m). 

STAGE  COACH  PROPRIETORS  considered  as  earrien  of  goods.— (See 

Carrien). 
liability  of,  in  case  of  injury  to  passengers;  duties  as  to  providing  safe 

conveyance,  486,  487. 
mail  coach  proprietors — (See  Carriers),  486,  note  (a\,  489. 
wager  between,  whether  A.  would  go  by  coach  of  eitner,  ftc.  489. 
stage  coach  proprietors,  whether  are  partners,  234,  247. 
fraudulent  collusion  by  one  with  sender  of  parpels,  257. 

STAKEHOLDER,  auctioneer  is  a  stakeholder,  &c. — (See  Auction). 
liability  of  stakeholder  for  money  or  stake  deposited,  &c.  621. 
liable  without  notice  of  contract  being  readnaed,  id, 
effect  as  to  the  other  parties,  603. 

receiving  provincial  notes,  &c.  as  money,  liable  as  for  money  received,  id. 
cashing  check  deposited  with  him,  when  not  liable  for  money  had  and  re- 
ceived, 607,  622. 

STALLAGE,  assumpsit  lies  for,  though  no  express  contract,  372,  note(/). 

STAMPS  on  receipts— (See  ReceipU),  758. 

enactments  of  stamp  act  as  to  agreements,  1 14. 
several  letters,  112. 

1.  What  agreements  require  a  stamp,  115. 

must  be  capable  of  pecuniary  calculation,  and  to  amount  of  20/.  id, 

agreement  for  less,  with  penalty  fpr  more,  id. 

need  not  be  stamped,  if  under  20/.  value,  as  between  the  parlies 

to  suit,  though  collaterally  of  more  value,  id. 
manuscript  of  advertisement,  partial  agreement,  116, 117. 
indemnifying  bail,  116. 
onus  of  proving  stamp  necessaiy,  id. 
duty  if  memorandum  mere  eviaence  of  a  contract,  id, 
must  purport  to  be  an  agreement;  mere  proposals  need  not  be 

stomped ;  instances,  117  to  120. 
nor  a  mere  cognovit  or  I.  O.  U.,  or  admission  of  receipt  of  bills 

as  deposit,  &c.  by  agent,  &&  120,  121. 
or  admission  of  correctness  of  an  account,  120. 
on  deposit  of  money,  121. 
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STAMVS--continued. 

nor  content  by  iDdorser  to  time  being  given  acceptor,  121. 

or  agent's  communication  of  terms  of  agreement^  1 21, 122. 

attornment,  122. 

mam  object  of  instrument  to  be  considered,  whether  lease  or 
agreement  for  it,  or  sale  or  pledge  of  goods,  id. 

bill  of  exchange,  with  terms  of  agreement,  122,  123. 

acknowledgment  to  bar  Statute  of  Limitations,  id, 
2.  Of  stamps  uteveral  distinct  agreements,  or  several  parties,  but  one 
tubfect  matter,  123  to  125. 

several  demises  to  different  persons  in  one  p^ier,  123. 

releases  or  submission  to  arbitration  by  several  parties,  124. 

by  several  parties  to  execute  a  bond,  id. 

buying  several  lots  at  auction,  123,  note(i). 

binding  apprentice  to  different  persons,  124. 

operation  of  instrument  as  a  note  or  mortgage,  id. 

subsequent  new  agreement  relating  to  former,  id. 

or  varying  it,  must  be  two  stamps,  124,  125, 119. 

re-executing  release,  125. 

though  first  between  other  parties,  id. 

builders  suing  for  extra  work  only,  must  produce  first  oontzacC 
stamped,  id. 
2.  Omission  to  stamp :  agreement  cannot  be  read  in  evidence,  126. 

use  and  occupation,  id. 

party  to  bill,  a  witness  to  prove  the  objection,  658,  note  (A). 

in  pauper  settlement  cases,  to  prove  terms  of  bolding,  127. 

if  plaintiff  gets  through  his  case,  defendant  must  produce  agree- 
ment stamped  to  make  it  evidence,  126,  127. 

in  case  of  lost  and  destroyed  agreements,  128,  and  notes. 

pesumption  that  instrument  was  stamped,  659,  note  (k). 

m  cases  of  fraud  and  crime,  or  void  unstamped  security,  8cc.  129, 
and  note  {p). 

to  show  ill^ality,  129. 

stamping  before  trial;  wrong  denomination  of  stamp,  129,  130. 

re-stamping,  130. 

trover  for  unstamped  agreement,  128,  note  (/). 
4.  Exemptions:  demise  under  5/.;  hire  of  servant  or  sailor,  130, 131. 

letters  in  respect  of  merchandise  between  persons  fifty  milea  apart^ 
131. 

relating  to  the  sale  of  eoods,  id. 

extends  to  guarantees  tor,  &c. ;  other  instances,  id. 

contracts  for  work  and  materials,  132. 

exemptions  by  9  Geo.  4,  promises  by  infants  to  pay  debt  baired 
by  statute ;  representations  of  chiuacler,  &c.  work  and  ma- 
terials, 132, 133. 

STATUTES,  constructiou  of  words  in,  81,  notes  (r),  (s),  84,  note  (ft), 
certain  contracts  avoided  by,  420  to  427,  693  to  698. 
when  excuse  performance  of  contract,  698. 

STOCK,  sale  of,  on  credit,  221. 

in  die  funds  is  not  fiio>jey,  588, 603. 

remedy  of  broker  paying  differences,  590,  592,  603. 

jobbing  in  foreign  stock,  716,  718. 

loan  of  stockf  wnen  usurious,  718. 

damages  in  action  for  not  replacing  stock,  872. 

STOCK-BROKER,  a  broker  within  statute  6  Anne,  c.  16 . .  210,  note  (b). 
has  implied  audiority  of  bis  principal  to  comply  with  the  rules  of  Sto^ 
Exchange,  884. 

STOCK-JOBBING,  illeg^;  exceptions,  &c.  717, 718. 

money  lent  to  or  paid  for  defendant  to  satisfy  differences,  &c.  on  stock- 
jobbing bargains,  590,  600. 
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STOCK-JOBBING— con/mtitt/. 
bill  for  difTerencefl,  cost,  718. 
wagering  policy  as  to  price  of  foreign  securitieBy  716. 

STOLEN  GOODS,  sale  of,  385,  386. 
owner  entitled  to  restitution  of,  id. 

STOPPAGE  IN  TRANSITU— (See  &fec/'Goodi),  432  to  437. 

STRANGER,  operation  of  Statute  of  Limitations  as  to  pajrments  by  or  to,  835, 
836. 
accord  and  satisfaction  by,  766. 

STRAW,  HAY,  MANURE,  &c.  right  of  tenant  to,  on  quitting  ftrm,  &c. 
368  to  370. 

SUBJECT   MATTER  OF  CONTRACTS  in  general  — (See  Atudysis  of 
Chap.  III.),  292. 

SUBSCRIBER  to  company,  liability  as  partner,  234,  235,  244, 245, 885. 

SUBSEQUENT  DEMAND,  to  defeat  tender,  801,  802. 

SUBSTITUTED  AGREEMENT,  pard  evidence  of,  as  accord  and  satisfiu^ 
tiou,  109. 
altering  day  of  payment,  to  be  in  writing,  when,  388, 881. 
when  usurious,  706,  707. 

SUBSTITUTED  SECURITY,  given  on  usurious  transaction,  714,  715. 
on  gaming  transaction,  id. 

SUNDAY,  sales  on,  &c  when  ill^ial,  423,  424,  and  notes, 
other  contracts  on,  724,  and  notes. 

SURETY— (See  Guarantee*  and  Indamitiet). 

SURGEONS,  their  qualifications,  claims,  and  liabilities — (See  Apothecaries,  Sfc), 
551  to  553. 
claim  against  parish  oflicers — (See  Parish  Officers),  284,  285. 
liability  for  carelessness,  &c  473,  474, 553, 554. 
agreement  not  to  practise  within  certain  distance,  good,  667. 
when  eannot  recover  for  medicine,  &c  697. 

SURRENDER  OF  TENANT'S  INTEREST,  in  writing,  or  by  operation  of 
law  under  Statute  of  Frauds,  329  to  331. 

SURVEYOR  of  highways,  &c,  suing  predecessor ;  reimbursement  of,  &c. ; 

whether  liable  personally,  288,  289. 
implied  duty  and  liability  of  land  surveyor  if  he  make  fsiae  estimate,  &c., 

585,  586. 
his  claim  to  remuneration,  amount  of  charges,  &c,  21,  22,  585,  586. 
commission  on  sum  to  be  obtained  by  employer  for  the  property  sold,  543. 

SWORN-BROKER,  when  cannot  recover  commission,  549. 

TAXES,  as  between  landlord  and  tenant,  and  when  tenant  must  deduct  them, 
339,  340,  and  notes. 

TENANT.— (See  Landlord  and  Tenant). 

TENDER. 

1.  When  available  and  its  effsct. 

when  vendee  must  make  it  on  sale  of  goods,  443. 

why  debtor  must  make  it  without  demand,  728. 

only  good  in  case  of  a  debt ;  nature  of  debt,  793. 

does  not  extinguish  debt,  only  costs  and  interest,  794. 

it  admits  fiicts,  &c.,  stated  in  special  count,  id. 

as  to  tendering  amends  in  certain  actions  of  tort,  793,  note  («). 

2.  Bv  whom  tender  to  be  made. 

by  agent,  by  stranger,  for  idiot,  &c.,  794,  and  note  (/). 

3.  To  whom  made. 

to  agent  or  clerk,  distraining  broker,  attorney,  executor,  794,  and 
note  (o),  795. 
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TENDER— (fon^mi/ed). 

4.  The  amount  tendered. 

tender  of  part  of  debt,  bad ;  of  one  oi  serend  debts ;  of  rent,  &c^  796. 

of  more  than  debt,  id, 

tender  of  price  in  gross,  being  amount  of  the  debts  of  aevend  penona, 

797. 
contract  in  alternative,  tender  of  both,  id. 

5.  WhenwuA^ 

must  be  before  writ  issued,  797 

may  be  nuide  on  same  day,  or  after  attorney's  letter,  idL 

6.  Of  tlie  wwde  of  making  a  tender. 

money  to  be  produced,  unless  production  dispensed  with ;  instances^ 
797  to  801. 

insisting  on  stamped  receipt,  or  making  a  qualified  or  conditional  ten- 
der, and  instances,  799,  800. 

must  be  in  money  of  the  realm,  tender  in  silvery  &c.,  800,  and  note  (AX 
801. 

tender  of  bank  notes  above  5/.,  good,  801. 

in  bank  or  provincial  notes,  checks,  &c.,  good,  if  not  objected  to,  id. 

7.  Of  a  prior  or  subsequent  demond  to  defeat  tender. 

debtor  must  always  have  been  ready;  effect  of  demand  by  creditor, 
and  nature  thereof,  and  by  and  to  whom  made,  id.,  802. 

8.  Of  the  pleadings,  &c. 

if  no  tender  before  action,  money  to  be  paid  in  with  speeial  plea  mider 
rules  on  pleading,  Hilary  Term,  1834 . .  793,  note  (c), 

no  other  than  plea  of  tender  can  be  pleaded  to  same  part  of  declara- 
tion, 802,  803. 

payment  as  to  part,  and  tender  as  to  residue,  803. 

form  of  plea,  and  effect  as  an  admission ;  paying  money  into  eonr^ 
id,  804. 

signature  of  counsel,  and  signhig  Judgment,  803. 

replication,  taking  money  out,  costs,  &c.,  804. 

THEATRE,  unlicensed,  partnership  illegal;  monies  paid  finr  eipeiuea  not  re- 
coverable, 481,  note  (q). 
manager,  rights  of,  &c,  8  C.  &  P.  80. 
contraet  to  dance  at,  739. 
promisee  must  get  licence,  id. 

when  performer  entitled  to  notice  to  take  a  certain  part,  733. 
liquidated  damages  or  penalty  for  breach  of  engagement,  864. 

THREATS— (See  Dureif),  308. 

TILL  AGES.--<See  Landlord  and  Tenant), 
remuneration  for,  366  to  370. 

TIME  for  performing  contract— (See  Performance),  310,  311, 444,  537,  730 
to  732. 

TIPPLING  ACT,  sale  of  spirits  under  20s,  void,  425,  426. 

TITHES,  contract  for  a  composition  or  retainer  o(  468  to  470. 
apportionment  of  composition  between,  470. 
determination  of  contract  for  composition  of,  469. 
under  10^  not  to  be  sued  for,  470. 

TITLE,  covenants  for  good  title,  construction  of,  88  to  00. 
warranty  of  title  on  sale  of  realty,  308  to  31 1. 
what  amounts  to  acceptance  or  waiver  of,  306,  note  (u). 
on  sale  of  goods,  447,  448. 
agent  cannot  dispute  title  of  principal,  620. 
stating  account,  when  an  admission  o^  654. 

TOLL,  money  had  and  received  to  recover  excessive  tolls,  635. 
effect  <tf  account  stated  as  to  tolls;  admissicm  of  title,  &c.,  655. 
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TORT,  waiver  of,  and  Buin^  ex  contractu,  23,  24, 607. 

waiver  ol^  when  a  good  consideration,  33,  35,  note  (c). 

damages  on  breach  of  contract,  when  action  is  ex  delicto,  873. 

executors  may  sue  for  tort  committed  on  testator's  real  or  personal  pro- 

p«r^^,98. 
no  impUed  indemnity  to  contribute  between  co-defendants,  502,  599. 
when  otherwise,  503,  600. 
payment  of  money  into  oour  tin,  not  allowed,  873,  note  (x). 

TOUTS  TEMP  PRIS*(See  Tender),  803. 

TOWN  CARMAN,  liability  of,  as  carrier,  480,  note  (m). 

TRADE,  infant  cannot  trade,  149,  155. 

trading,  &c.,  with  enemy — (See  Alkns),  181  to  183,  678. 

contract  afifoctmg  revenue,  670. 

contracts  in  restraint  of  trade,  664  to  670. 

Sunday  contracts  in,  when  void,  423,  424,  724,  and  notes. 

TRADESMAN,  when  cannot  recover  for  neceasariea  supplied  to  wife,  171. 
his  duty  to  inquire  before  trusting  wife,  172,  177, 
before  trusting  infant,  146. 

TRADING  CORPORATION.— (See  Corporation). 
assumpsit  by,  16,  note  (/). 

TRANSFER— (^See  Astignment), 

when  to  be  m  writing — (See  Writing),  66. 
of  railway  shares,  &c.,  303,  387. 

TRAVELLER,  payment  to,  by  bill,  &e.,  when  insufficient,  746. 

TREES,  sale  of,  whether  must  be  in  writing,  302,  303,  note  (d). 

TROVER,  for  fixtures,  when,  353,  note  (t),  354,  note  (y),  365. 
interest  in  actions  of,  643,  note  (Jb). 
on  usurious  sale,  707,  note  (q). 
partial  conversion ;  Statute  of  Limitations,  817,  note  (A). 

TRUSTEES,  in  general,  liable  only  in  equity;  when  otherwise,  282,  283,  610. 
cannot  buy  £e  land  they  hold,  295. 
trustees  of  savings'  bank,  282,  note  (m). 
cannot  charge  for  their  trouble,  543. 

trustee  paying  legacy  duty  may  sue  legatee  for  money  paid,  595. 
liability  of  stakeholder^See  Stakeholder),  603,  621. 
payment  to,  fraudulently,  744,  745. 
fraudulent  release  by,  745,  780. 
action  by  trustees;  as  to  setting  off  debt  from  cestui  que  trutt,  850,  851, 

and  notes, 
payment  to,  when  good,  744,  745. 

UNCERTAINTY.— (See  Contracts,  Certainty). 

UNCERTIFICATED  BANKRUPT,  contracte  by,  192  to  196. 

UNDERTAKING.— (See  Contracts,  Guarantees). 
UNLAWFUL  CONTRACT.— (See  Illegal  Contracts). 

UNLIQUIDATED  DAMAGES,  dischaige  of  insolvent  debtor  as  to,  202. 
Statute  of  Limitations  applies  to,  809,  note  {p). 

USAGE  OF  TRADE,  &c.— (See  Custom  of,  &c.) 

USE  AND  OCCUPATION— (See  Landlord  and  Tenant),  870  to  373. 
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USURY.— (See  Interest). 

statutes  in  respect  of,  12  Anne;  58  Geo.  3,  c.  93;  3  &  4  WilL4,  c.  98; 
5  &  6  WilL  4,  C.41 ;  7  WiU.  4  &  1  Vic.  c  80;  2  &  3  Vic  c.37  . .  699, 
&c. 

repealed  as  to  bills  and  notes  having  less  than  twelve  months  to  nm,  id, 

contract  for  loan  under  10/.  exempted  from,  700. 

note  payable  on  demand  within  statute,  701. 

taking  collateral  security,  loan  or  bill,  &c.,  not  affected,  id, 

there  must  be  a  loan,  702. 

purchase  of  bill,  payment  by  acceptor  in  anticipation,  for  a  premium; 
bankers  accepting  or  guaranteeing  bilis  on  commission,  &c.,  702,  and 
note  (y). 

on  advance  by  banker,  agent,  loan  societjr,  702,  703. 

there  must  be  an  agreement  for  usurious  mterest,  703. 

reservation  by  mistake,  &c.,  substance  of  contract  to  be  regarded,  id. 

no  usury  in  case  of  loan  on  a  risk,  704,  705. 

case  of  annuity  with  insurance  of  life,  704. 

of  a  rent  charge  annuity,  id. 

loan  on  becoming  partner,  &c,  id.,  705,  223.  i 

risk  of  insolvency  msufficient,  705. 

loan  without  interest,  if  principal  paid  on  certain  day ;  if  not,  a  larger  smn 
exceeding  5/.  per  cent.  &c — Note  by  instalments,  with  proviso  if  one  de- 
fault, id. 

rbk  of  interest  only  not  sufficient,  705. 

loan  of  stack  in  funds,  reservation  of  dividends  till  replaced,  &c.,  id.,  706. 

valid  debt,  or  contract,  not  avoided  by  subsequent  usurious  reservatkm, 
though  penalty  inctured  if  excess  taken,  id. 

when  presumed  usurious  reservation  was  at  time  of  bai]?ain,  706. 

of  a  new  or  substituted  agreement  or  security ;  moral  obligation  to  pay  prin- 
cipal ;  new  promise  to  do  so,  good,  id.,  707,  48. 

new  security  good  if  all  excess  eradicated,  707,  48. 

otherwise  wholly  bad,  except  as  to  bond  fide  holder  of  bill,  708, 

separate  instruments  constitute  one  agreement  for  usury,  when,  709. 

charges  of  commission  or  for  expenses,  when  not  usury,  709. 

tsking  goods  on  discount  of  bill,  id. 

lease  or  sale  of  realty,  when  usurious,  710. 

compound  interest,  710,  21,  648. 

foreign  contract,  710,  711. 

offence  of  usury ;  action  for  penalty;  declaration,  plea,  &c,  711,  712. 

action  for  money  had  and  received,  to  recover  back  excess  of  interest,  635. 

VALUATION  must  be  made  by  principal,  225. 

VALUE  RECEIVED,  not  conclusive  in  bill  or  note,  103. 

Debt  lies  without  those  words  in  bill  or  note,  Hatch  v.  Trayes,  Waison  t« 
Rightly,  3  P.  &  Dav.  408. 

VENDORS  AND  PURCHASERS  OF  REALTY. 
Of  contracts  relating  to  the  purchase  of  real  property. 

1.  In  general :  capacity  to  buy,  &c.,  293  to  295. 

inadequacy  of  consideration,  295. 

efiect  of  error  or  misdescription,  295  to  298. 

as  to  purchase  oi  several  lots  at  an  auction,  298. 

puffers  at  auction,  id. 

contracts  to  take  and  auign — (See  Landlord  and  Tenant),  313. 

2.  Of  the  Statute  of  Frauds,  as  it  affects  these  contracts. 

the  first  and  second  sections  as  to  leases  and  interests  in  land, 
and  agent's  authority— (See  Landlord  and  Tenant),  299,  300. 

the  third  section  as  to  attig;nments  and  surrenders  of  leases,  &c. 
— (See  in  general  Londhrd  andTenant),  300. 

the  fourth  section,  as  to  contracts  for  the  sale  of  interest,  tW. 

effect  of  these  sections,  id. 
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VENDORS  AND  PURCHASERS  OF  REALTY— crni^inttcrf. 

as  to  the  applicatioD  of  the  statute  to  the  sale  of  growing  crops, 

trees,  underwood,  &C|  301,  302. 
as  to  fixtures,  303. 
parol  licence  to  toe  land,  or  hufld,  &c.,  thereon,  easements,  &c., 

303,  304. 

parol  contract  between  landlord  and  tenant  as  to  improvements, 

304,  305. 

repairs  under  void  parol  contract,  306. 

sale  by  auction  withm  the  act ;  auctioneer  may  sign  contract  for 

either  party,  305. 
contract  void  in  part  under  the  statute,  id, 
party  liable  on  quantum  meruit  for  timber  taken  under  parol 

contract,  306. 
effect  of  peot-perfbrmance,  id, 
requisites  of  memorandum  as  to  form  and  signature,  66  to 

73,  306. 

3.  of  the  vendors  action  against  the  vendee. 

plaintiff'must  first  pei^orm,  or  offer  to  perform,  his  part,  307. 
who  to  prepare  conveyance  and  exceptions,  307,  note  (jar), 
when  vendee  becomes  yearly  tenant,  326. 
notice  to  quit  to  him,  341. 

4.  Of  the  purchaser's  action  against  the  vendor. 

when  the  heir  or  executor  of  vendee  should  sue,  308. 

vendor  and  auctioneer  liable  for  deposit,  interest  and  expenses, 

308,  311. 
notice  of  contract  rescinded,  not  necessaiv,  308. 
several  agents  effecting  sale,  who    entitled  to    commission,  7 

C.  &  P.  684. 
when  for  loss  of  bargain,  312,  308. 
auctioneer  for  deposit  onlv,  307,  308,  311. 
personal  representatives,  heir,  suing,  308. 
plaintiff^  must  perform  his  part,  or  offer  to  do  so,  308  to  310. 
equitable  objection  to  title,  309. 
agreement  to  grant  or  assign  lease,  whether  must  show  title,  309, 

and  note  (rT,  310. 
time  for  completion  of  purchase,  rules,  &c.  310,  311. 
vendor  and  purchaser  in  default,  310. 
expenses  recoverable,  311,  312. 
case  for  fraudulent  misrepresentations  as  to  title,  312,  313. 

VERDICT,  when  an  estoppel  in  &vour  of  defendant,  789. 

VOID  GUARANTEE,  money  paid  on,  when  recoverable,  592. 

VOLUNTARY  CONVEYANCES,  when  void— (See  Fraud  ),  5, 6,  and  notes. 

VOLUNTARY  PAYMENTS— (See  Money  had  and  received),  eS3,  634,  637. 

VOLUNTARY  STATEMENTS,  party  not  making,  though  material,  when 
contract  not  affected,  220,  221. 

WAGERS,  gambling  sale,  or  speculation  on  market  price  of  goods,  &c  not 
illegal,  418,  497. 
In  General  :  are  valid,  and  French  law,  494,  and  note  (m), 
not  material  that  one  party  knew  he  was  right,  496. 
courts  reprehend  them,  refusal  to  try  actions,  496,  and  note  (m). 
Illegal  toagers, 

1.  Contrary  to  public  policy :  instances,  496. 

or  contraiy  to  public  peace  or  justice,  &c.  496,  497. 

2.  If  immoral,  or  calculated  to  hurt  fedings,  or  affect  interests  of 

third  persons :  instanceii  497. 
remedy  for,  498. 
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WAGERS— cmiffRtMi. 

bell  on  peraons  gaimiig^(S6e  Gaming),  71S. 
on  hone  races — (See  Sorae  Rtteet\  716,717. 
Wagerixig  policies  are  void,  716. 
premiam  paid  on,  637,  note  (x ). 

rescinding  wagers,  and  recoyering  dqtosU  hmm  Btakaholders,  or  patty, 
&c  637, 620. 

WAGES— (See  Master  and  Servant),  575  to  581. 
payment  of,  when  presumed,  749. 
set-ofi*  against,  for  aamage  done  his  servant,  841. 

WAIVER  of  a  tort  a  good  consideration  foir  a  promise,  33, 35,  note  (c). 

WAREHOUSEMAN.— (See  Bailees). 

sale  by,  of  goods  he  holdi,  efiect  of,  6  Geo.  4,  223,  ooie(i), 

WAREHOUSE  RENT,  vendor  dialing,  no  detenmnation  of  lien,  429. 

WARRANT  OF  ATTORNEY,  when  party  estoftpedfimm  ahowing  that  same 
was  not  witne»ed  by  an  attorn^,  7,  note  (y). 
by  infant,  149, 150. 

WARRANTY  UPON  A  SALE,  &c.,  warranly  of  fi^  on  sale  of  land,  &c. 
309,  310,  447,  note  (A), 
warranty  of  title  to  goods  sold,  447  to  449. 

when  implied ;  rule  of  caveat  emptor;  remedv,  &c  447,  448. 
(Affirmation  of  a  power  or  right  whereby  another  is  induced  to  act  and 
is  injured,  id, 
warranty  of  quality  or  soundness, 

caveat  emptor,  warranty  not  implied,  449. 
in  case  or  goods  to  be  manufactured,  450,  451. 
or  of  goods  bought  for  particular  purpose,  450  to  452. 
brewer  selline  Mer,  452. 

when  implied  warranty  as  to  merchantoble  quali^,  id, 
what  amounts  to  a  warranty ;  collateral  representations. 

mere  recommendation  not  taken  as  warranty,  not  suffident,  452,  453. 
servant's  implied  power  to  warrant ;  warranty  without  authority,  217, 

218,  220. 
warranty  by  one  partner,  250. 

construction  of  particular  forms  of  warranty,  453,  and  n.,  452,  n.  {k), 
-no  particular  form  necessazy,  representation  meant  to  be  so,  when  suf- 
fices, 454. 
custom  of  trade,  when  constitutes,  id, 
advertisement  describing  goods  patticulariy,  455. 
sale  by  sample  is  a  warranty,  id. 
representations  not  embodied  in  contract,  456. 
warranty  does  not  extend  to  obvious  defects  then  codstrog,  id, 
to  unsoundness  in  a  horse,  as  splints,  &c.,  then  in  the  system,  456, 457. 
infant  not  liable  on  warranty  of  a  hoM»  151. 
sale  <<  with  all/aults,"  efiect  of,  457. 
warranty  against^ltire  defects. 

semble  is  good,  &c,  458. 
when  warranty  made,  id. 
rights  and  liabilities  of  parties. 

purchaaer  need  not  reium  or  give  notice,  may  resell,  &c.,  remedy, 

458,  459. 
efiect  of  not  returning,  459  to  462. 

whether  in  action  for  price  of  goods  or  article  made,  vendee  may  de- 
fend in  toto,  or  reduce  damages,  by  showing  breach  of  warranty,  or 
^        insufficiency,  &c.— (See  RcKituiing),  459,  464. 
in  case  of  sale  by  sample,  463. 
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WARRANTY  UPON  A  SALE,  kc^continued. 

not  in  case  bill  of  exchange  given  for  price,  404. 
proof  of  breach  of  warranty. 

deer  endenoe  reqtdred,  464. 

what  constitutes  unsoundness  in  a  horse,  464,  465,  and  notee. 
or  breach  of  contract  to  supply  history  of  a  county,  or  a  map,  465. 
warranty  in  a  receipt  for  pnce,  466. 
parol  evidence  to  prove,  td, 
of  the  damages  recoverable,  467,  870. 
pleadings,  &c. 

vendee  cannot  recover  back  price  as  money  had  and  received,  if  he  do 
**    not  return,  &c.,  and  contract  not  rescinded,  460  to  462,  466,  467. 
should  declare  specially,  if  contract  open,  when  it  is  so,  466,  467. 
exception  in  warranty,  id, 

when  purchaser  cannot  recover  keep  of  horse,  467. 
resale,  damages,  &c.,  467,  870. 
stamp  on  warranty  of  horse,  131. 

WHALE  FISHERY,  no  partnership  between  crew  and  captain,  249. 

WHARFINGER,  selling  goods  without  authority,  223,  note(0. 
his  receipt  for  goods,  stamp  on,  116,  note(/). 

WEIGHTS  AND  MEASURES,  sale  by,  42^,  note  (a). 

WITNESSES,  attorney  not  personally  liable  for  expenses  of,  229. 
action  by,  for  expenses,  586. 
liability  of,  for  not  attending  trial,  587. 
promise  to  pay  for  loss  of  time,  52,  587. 
fee  to  officer  of  petty  bi^  office  attending  as,  587. 
compensation  to  scientific  men  for  models,  &c.,  id,  note  («). 
referring  to  unstamped  paper  to  refresh  memory,  118. 
remedy  of  commissioner  to  examine,  for  his  fees,  585. 

WORK  AND  LABOUR,  AND  MATERIALS— (See  Services  and  Work-^ 

and  Analysis),  541. 
by  builderg. — (See  Builders  and  Carpenters), 
contract  for,  when  need  not  be  stamped,  1 25,  132. 
lien  for  price  of  article  to  be  made,  375,  376, 345,  546. 
when  property  in  the  goods  vests  in  vendee,  379,  380. 
contract  for,  to  be  in  writing,  as  under  Statute  of  Frauds,  387,  388,  565. 
badness  of  work  and  materials,  when  a  defence,  568,  569. 
when  goods  must  be  completed  before  price  recoverable,  570,  431,  note  (u), 

459,  730. 
common  count  for,  when  lies,  442,  569. 
warranty  as  to  the  quality  of  the  goods  to  be  made,  449,  458,  459. 

WRIT  to  save  Statute  of  Limitations,  837,  838. 

is  the  commencement  of  actions  in  all  the  courts,  797,  note  {J  ). 
tender  before  writ  issued,  793,  note  (c). 

WRIT  OF  ERROR,  interest  allowed  on  judgment  delayed  by,  643,  note  (6). 

WRITING,  at  common  law  unnecessary,  and  verbal  contract  of  equal  force, 

effect  of  Statute  of  Frauds,  4,  QQ, 
representations  of  the  credit  of  another  must  be  in  writing,  or  action  for 

deceit  does  not  lie,  417. 
when  required  by  Statute  of  Frauds — (See  Frauds,  Statute  of.  Vendors  and 

Purchasers,  Guarantees,  Sale  of  Goods),  66  to  73. 
form  and  signature  of  written  memorandum  under  statute — (See  TraudSy 

Statute  of),  70,  71,  397. 
printing,  whether  a  sufficient  signature,  71. 
writing  in  pencil,  73. 
when  authority  to  sign  kft  afioiher  mUBt  be  in  writing,  72, 210,  211, 813. 
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WRITING— coRfmtied 

writing  required  in  sale  of  annuities,  ship%  and  copyrights,  72. 
or  promise  by  bankrupt  or  infiint,  or  to  reviye  debt  after  six  years,  id, 
wntten  contract  must  show  all  the  terms  and  consideration — (See  Cor- 
uder<Uion)j  65. 

WRITTEN  CONTRACT,  parol  evidence  to  contradict,  99  to  113. 
admitted  in  evidence  to  prove  fraud  though  unstamped,  658. 
release  by  altering  of,  7o4. 

WRONGFUL  POSSESSION,  sale  of  goods  under— remedy,  384,  385. 

YEAR,  contracts  not  to  be  perfonned  within  a  year  to  be  in  wiitiDg — (See 
Iraiidiy  Statute  of),  67. 


THE  END. 


f 
»4 


LONDON  : 

C.  BOWORTtI  AND  SOHB,  PKINTB«8, 

BBLL-TARD,  TBMPLB  BAB. 


kajm,\ 


tarn 


CZACKXOOS 
A 


on  ttw  Is 


3  6105  044  200  942 


